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NINETEENTH    EDITION. 


X  HIS  Edition  of  Sir  Edward  Coke's  Commentary  upon 
Littleton  is  printed  from  the  last  Edition  b^ii  Mr.  Butler, 
with  the  corrections  and  insertions  in  Mr.  Hargraye's 
Notes  firom  his  own  copy ;  and  also  with  some  additional 
Notes  by  Mr.  Butler. 


ADVERTISEMENT. 


A  Seventeenth  Edition  of  this  Work  being  called  for, 
the  latter  Editor  has  endeavoured  to  render  it  as  perfect 
as  it  was  in  his  power.  He  is  indebted  to  Mr.  Thomas 
Canning,  of  Lincoln's  Inn,  for  the  elaborate  Index  to  the 
Notes,  which  accompanies  the  present  Edition,  and  several 
observations,  interspersed  in  the  additions  to  the  notes: 
and  to  Mr.  RiTSo's  Bdnrodudicm  to  the  Sdefnce  of  the  Law^ 
for  many  useful  remarks,  both  on  the  literal  accuracy  and 
learning  of  the  text. 

It  appearing  to  be  the  universal  wish  of  the  Profession 
that  the  Notes  should  be  printed  under  the  Text,  and  the 
whole  Work  comprised  in  Two  Volumes,  this  has  been  ef- 
fected in  the  present  Edition ;  but  with  a  necessary  sacrifice 
of  the  ancient  Norman-French  of  the  Text  of  Littleton. 
The  Editor  submitted  the  more  easily  to  this  sacrifice,  as 
it  enabled  him  to  adopt  a  regular  system  of  paging  and 
reference,  the  want  of  which,  in  the  former  octavo  editions, 
was  much  felt,  and  generally  complained  of;  and  as  Lord 
Coke's  version  has  long  been  considered  an  authentic  repre- 
sentation of  the  text. 

Linooln's-Lm. 

This  mark  fgf^  is  placed  in  the  text^  at  the  beginning  of  each 
half  page  or  folio  in  the  Thirteenth  Edition^  the  paging  of  which 
is  always  preserved  in  the  margin^  and  noted  at  the  top  of  every 
page  of  the  present  edUicn. 


(  ^  ) 


MR.  HARGRAVFS 


FIKST  ADDRESS  TO   THE  PUBLIC. 


THE  Tery  high  and  advanced  price,  at  which  the  twel/th  edition 
of  Sir  Edward  Cok^%  Fint  InsHtuief  or  Commentary  upon 
Liidetanj  has  been  sold  for  a  long  time  past,  is  a  proof  that  a  new 
edition  is  now  wanted  in  order  to  supply  the  Public  demand.  This 
of  itself  may  be  thought  a  sufficient  reason  for  offering  a  new  edition ; 
but  another  and  more  cogent  motiye  concurs  in  inducing  to  such 
a  proposal;  for,  notwithstanding  the  advantages,  which  may  have 
been  given  to  the  tenth,  eleventh,  and  twelfth  editions,  there  still 
remains  an  ample  field  for  further  improvements.  It  is  not  in- 
tended, by  this  observation,  in  the  least  to  derogate  from  the  merit 
of  those  three  editions ;  of  which  the  tenth  and  eleventh  are  parti- 
colarly  thought  by  some  to  deserve  commendation,  as  well  on 
account  of  the  care  and  industry  exerted  in  correcting  the  errors  of 
former  impressions,  as  on  account  of  the  knowledge  and  judgment 
shown  in  tiie  additional  notes  and  references.  But  a  work  like  Sir 
Edward  Coke's  Commentary,  so  crowded  with  references  to  other  books 
and  authorities,  will  ever  leave  room  for  corrections;  and  being  written 
on  a  subject  so  dependant,  as  the  law  necessarily  is^  on  the  opinions 
of  the  time  jpresent,  and  bo  frequently  undergoing  changes  by  acts  of 
the  legislature,  will  continual/y  call  for  additions.  These  considera- 
tions may  suffice  to  evince  the  propriety  of  attempting  a  new  edition ; 
but  something  further  is  requisite  to  recommend  that  now  offered  to 
the  Public ;  and  therefore  the  editor  will  explain  the  plan  on  which 
he  proposes  to  conduct  it. 

Littleton's  Tenures  and  Sir  Edward  Coke*s  Commentary  will  be 
printed  from  the  second  edition,  that  being  generally  esteemed  the 
most  correct  one  of  the  Commentary;  but  it  will  be  occasionally 
compared  with  the  first  and  other  editions^  all  of  which  have  been 
procured  for  that  purpose.  Also  the  text  of  Littleton  will  be  col- 
Uited  with  the  Rohan  edition,  which  was  that  preferred  by  Sir 
Edward  Coke,  and  a  still  earlier  one  by  Lettou  and  MechUnia,  which 
was  printed  in  the  life-time  of  Littleton,  or  within  a  year  after  his 
death,  and  has  never  yet  been  made  use  of  in  any  edition  of  the 

Commentary. 


(yi)  MB.  HABGBAYE'S  FIBST 

Commentarj.    For  the  use  of  these  two  most  curions  and  soaroe 
editionfl  of  Littleton,  the  editor  is  indebted  to  the  kindness  of  one, 
whose  name  he  should  think  it  an  honour  to  be  at  liberty  to  mention. 
The  editor  is  also  provided  with  the  earioas  editions  of  Littleton 
bj  Jhffuon  and  Bedmanj  whioh  are  the  next  in  date  to  the  Rohan 
edition.^   He  is  possessed  too  of  an  edition  in  1534  bj  Bastell,  and 
of  most  of  the  other  editions  of  Littleton,  whioh  are  Tory  nomeroos  ; 
but  these  latter,  not  being  of  so  great  authority,  will  seldom  be 
oonsulted.     It  is  proper  to  add,  that  the  editor  proposes  to  give  the 
various  readings  of  /our  or  Jive  of  the  earliest  editions  of  Littleton, 
whioh  has  never  been  attempted  before.    But  no  various  readings 
will  be  given,  except  where  ihcj  appear  to  the  editor  tubttamticUfy 
to  affect  the  sense  of  the  author* ;  and  therefore  the  reader  will  not 
find  any  in  the  first  section;  the  difference  of  the  several  editions, 
BO  far  as  regards  that  section,  being  apparently  quite  immaterial. 
As  to  references,  those  in  the  first,  second  and  other  editions  of  Sir 
Edward  Ooke's  Commentary  before  the  tenth,  having  been  made 
by  Sir  Bdward  Ooke  himself,  will  be  wkoUy  retained,  with  such 
corrections  only  of  apparent  mistakes  as  shall  occur  to  the  editor. 
Many  of  the  additional  references  in  the  ieisxh,  eievenik,  and  tvM^th 
editions  will  also  be  retained;  it  being  intended  only  to  omit  such 
as  the  editor  shall  discover  to  be  plainly  foreign  to  the  purpose. 
The  editor  is  aware,  that  even  some  of  Sir  Edward  Coke's  own 
references  have  been  complained  of  as  not  pertinent;  winch,  when 
the  prodigious  number  of  them,  and  the  great  variety  of  public  and 
private  afGum  which  commanded    his  attention  through  life,  are 
considered,  may  be  accounted  for,  without  any  great  reflection  on 
his  care  «nd  accuracy.    But  the  editor  would  deem  it  a  presitmptioa 

in 


*  This  may  seem  not  quite  consistent  with  sometimes  giving  the  word 
NotQ  as  a  various  reading;  but  the  reason  of  it  is,  that  Littleton  is 
thought  by  Sir  Edward  Coke  to  use  the  word  Noia  in  a  sense  peculiarly 
significant  See  Co.  Litt.  22.  a.  The  various  readings  of  Littleton,  taken 
from  the  edition  by  LetUm  and  Mechlinia^  will  be  distinguished  by  L. 
and  M,  those  from  the  Rohan  edition  by  Roh,  those  from  Pynson^s  edi> 
tion  by  P.  and  those  from  Redmonds  edition  by  Red.  and  if  a  reading 
should  be  taken  from  any  other  edition,  it  will  be  particularly  mentioned. 
In  Redmonds  edition  there  are  references  to  cases  in  some  of  the  more 
ancient  Year  Books,  which  it  was  once  intended  to  have  given  as  part 
of  the  various  readings  from  Redman ;  but  on  re-consideration  they  do  not 
appear  of  sufficient  consequence  to  be  taken  notice  of. 


ADDRESS  TO  THE  PUBLIC.  (vii) 

in  him  to  omit  cmy  part  of  the  arigindl  work ;  though^  in  respeet  to 
the  references,  saeh  a  liberty  is  in  rery  nameroas  instanoes  taken 
ID  the  twd/ih  edition*;  and  besides,  he  would  by  no  means  be 
understood  to  engage  for  an  examination  of  every  reference  with 
the  book  dted,  wUch  is  a  task  far  greater  than  his  other  avocations 
will  allow  him  to  engage  in  f .  Further,  it  is  proposed  by  the  editor, 
to  giTC  some  additionad  references,  particularly  to  the  reports  pub- 
lished since  the  twelfth  edition;  and  some  notes;  but  he  avoids 
promising  a  great  number  of  either,  lest  he  should  undertake  more 
than  he  may  hereafter  be  able  to  accomplish.  However,  in  order 
to  make  amends  for  the  smallness  of  the  number  of  new  notes  and 
references  tt  great  care  shall  be  taken,  in  the  choice  of  them :  and 
they  shall  be  so  expressed,  as  clearly  to  show  whether  they  tend  to 
conJrm,  to  question,  to  contradict,  or  to  illustrate  the  doctrine 

advanced 


*  The  editor  has  not  yet  found  each  a  liberty  taken  in  any  edition, 
except  the  tweyih  ;  bat  in  that  the  omission  of  Lord  Coke*s  references 
is  very  frequent  indeed,  and  he  doubts  whether  many  pages  can  be  found 
without  instances  of  it  In  several  pages  he  finds  twetUy  or  thirty  re* 
ferences  omitted,  and  in  some  forty  or  fifty.  The  truth  of  this  will 
appear  by  examining  fbl.  4.  b.  and  6.  a.  of  the  twdfth  edition  with  the 
same  folios  in  anj  preceding  one.  The  editor  would  not  be  so  early  in 
making  this  observation,  if  it  was  not  with  a  view  to  show,  how  unac- 
countable it  is,  that  notwithstanding  this  tuppreeeion  of  a  great  part  of 
the  authorities,  on  which  lord  Coke  founds  his  opinions,  the  twelfth 
edition  should  sell  for  eix  poitndt,  whilst  the  price  of  some  of  the  more 
early  editions^  though  they  cootain  the  lohole  of  the  original  work,  and 
therefore  are  infioiteiy  more  valuable,  \b  ecexeely  as  many  MXUnge. 

t  It  is  necessary  to  mention  this,  lest  the  conimaalion  of  those  mis- 
taken references  by  lord  Coke,  which  are  to  be  found  in  all  the  former 
editions,  should  be  imputed  to  the  inattention  of  the  editor  of  the  present 
edition,  and  as  a  negligence  not  consistent  with  his  engagements  to  the 
public  The  editor  may  add,  that  many  of  the  mistakes  are  of  such  a 
kind,  that  to  correct  them,  and  to  refer  to  the  books  or  authorities 
intended,  would  exceed  his  utmost  diligence  and  power. 

{  At  first  the  editor  doubted,  whether  it  would  be  in  his  power  to  give 
the  time  necessary  for  writing  many  notes  and  references;  but  this  first 
Qumber  of  the  work,  he  hopes,  will  convince  his  readers,  how  anxious 
he  is  to  fomish  a  great  number ;  and  he  will  exert  himself  to  the  utmost 
in  order  to  continue  the  work  on  the  same  enlarged  plan.  Having  en- 
gaged in  the  undertaking,  he  is  resolved  at  all  events  to  make  great 
sacrifices,  rather  than  sufibr  it  to  languish  in  his  hands. 


(viii)  MR.   HARGBAVB'S  FIRST 

adyanoed   in  the  text;  a  distinction  very  requisite  for  the  conve- 
nience  and  information  of  the  reader^  though  in  new  editions    of 
law-books  too  frequently  neglected.     In  the   eleventh  and  ttoelfih 
editions^  the  new  references  are  not  distinguished  from  Sir  Edward 
Coke's ;  but  in  this  present  edition  it  is  thought  proper  to  acquaint 
the  reader^   which    belong  to  him  and  which    ta  his  respective 
editors;  and  for  that  purpose,  the  additional  references  taken  from 
the  tenthj   eleventh^  and  iwdfth  editions  will  be  enclosed  between 
jparentJieses  ;  and  those,  with  the  notes  by  the  editor  of  this  edition, 
with  the  various  readings  of  Littleton,  will  be  referred  to  by  figures, 
and  placed  at  the  bottom  of  the  page.     Such  a  discrimination  is  ^ 
justice  due  to  those  from  whom  the  references  proceed,  particularly 
to  Sir  Edward  Coke }  and,  at  the  same  time,  must  be  a  satisfaction 
to  the  reader. — ^The  eleventh  and  twelfth  editions  contain  some  notes 
and  additions,  showing  the  alterations  in  the  laws  since  the  time  of 
Sir  Edward  Coke,  which  were  printed  separately  at  the  end  of  the 
work.    This   has  been  found  inconvenient;  and   therefore,  in  the 
present  edition,  they  will  be   placed  in  the  margin  of  the  book 
where  they  respectively  apply ;  except  such  of  them  as  the  editor 
shall  find  improper  to  be  retained,  or  such  as  shall  consist  of  ex- 
,   tracts  from  acts  of  parliament,  which,  being  too  long  for  marginal 
insertion,  will   be  omitted;  and  it  is  hoped,  that  the  omission   of 
those  extracts  will  not  be  disapproved  of,  as  a  short  reference  to 
the  statutes  themselves,  with  an  intimation  that  they  have  altered 
the  law,  will  be  substituted,  which  will  equally  answer  the  purpose 
of  apprizing  the  reader  *. — In  all  the  former  editions,  the  French 
text  of  Littleton's  Tenures,  and  the  whole  of  Sir  Edward  Coke's 
Commentary,  were  printed  in  the  hUick  letter ;  but  in  this  edition 
only  Roman  and  Italic  letters  will  be  used,  which,  it  is  presumed, 
will  be  both  an  agreeable  and  useful  alteration  in  the  printing ;  the 
hlack  letter  being  generally  deemed  less  pleasing,  and  more  fatiguing 
to  the  sight,  than  either  of  the  others. — In  respect  to  the  Index  to 
the  First  Institute,  it  is  at  present   intended  that  it  shall  be  the 
^me  as  in  the  eleventh  and  twelfth  editions ;  the  editor  thinking  that 

having 

*  The  notes  added  in  the  11th  and  12th  editions,  exclusive  of  extracts 
ttom  acts  of  parliaments,  are  so  few,  that  all  put  together  scarcely 
amount  to  so  much  as  the  additional  matter  given  by  the  editor  of  the 
present  edition  in  his  first  number :  and  he  is  now  doubtful,  whether  he 
shall  retain  any  of  them  in  their  original  form.  However,  if  he  should, 
.  they  shall  be  distinguished  in  the  manner  above  mentioned. 


ADDBB8S  TO  THE  PUBLIC.  (ix) 

haTiDg  already  nndertaken  so  much,  it  would  bo  imprndent  to 
pledge  himself  still  further,  by  entering  into  any  engagement  for 
making  additions  to  the  Index. 

To  the  ninth  and  tuhtequent  editions  were  added  Sir  Edward 
Coke's  Readings  on  the  Statute  of  Fines,  and  on  Bail  and  Main- 
prize;  to  the  tenth,  eleventh  and  twelfth  was  added  his  Copyholder; 
and  to  the  latter  the  Treatise  of  the  Old  Tenures  was  also  added- 
All  these  tracts  will  be  given  in  the  present  edition ;  but  with  this 
difference^  that  the  Reading  on  the  Statute  of  Fines  will  be  in 
Englishj  and  the  Treatise  of  Old  Tenures,  instead  of  being  in 
French  only,  will  .be  aocompanied  with  the  Old  English  translation, 
as  printed  at  the  end  of  the  first  edition  of  the  Terms  of  the  Law, 
The  original  Ihren/ih  of  the  Old  Tenures  is  continued  on  account  of 
the  great  antiquity  of  the  book ;  but  in  the  printing,  the  black  letter 
will  not  be  used*. 

Besides  Sir  Edward  Coke's  Tracts  and  the  Old  Tenures^  the  pre- 
sent edition  will  have  an  Analysis  of  Littleton,  from  a  manuscript, 
dated  1658-9,  which  has  never  yet  been  printed.  This  Analysis  is 
a  methodical  summary  of  Littleton,  containing  not  only  a  general 
view  of  the  whole  work,  but  also  a  particular  one  of  ecich  chapter. 
It  accidentally  fell  into  the  hands  of  the  editor.  He  is  not  informed 
who  was  the  author;  but  it  appears  to  him  to  be  judiciously  and 
ingeniously  executed,  and  worthy  of  publication ;  and  he  hopes  that 
it  will  not  be  deemed  an  improper  addition,  more  especially  as  it 
will  neither  occasion  the  suppression  of  any  other  matter,  or  increase 
the  price  of  the  work  to  the  purchasers. 

To  the  whole  will  be  prefixed  a  new  Preface,  by  the  editor  of 
the  present  edition.  In  this  Preface,  he  proposes,  in  the  first  place, 
to  consider  the  merit  of  Littleton's  Tenures  and  Sir  Edward  CoJc^s 
Commentary,  and  to  point  out  the  excellencies  of  each ;  in  the 
next  place,  to  give  a  particular  account  of  the  several  editions  of 
both }  and  lastly,  to  explain  how  this  will  differ  from  the  former 
editions. 

Such  is  the  edition  of  Sir  Edward  Coke's  First  Institute,  now 
submitted  as  a  candidate  for  the  public  favour  and  encouragement ; 
nor  shall  any  exertion  within  the  power  of  the  editor  be  wanting  to 

deserve. 


*  [Towards  the  amclusum  of  this  work  it  was  found  advisable  wholly 
to  omit  the  republication  of  these  tracts,  being  already  printed  in  a  sepa- 
rate octavo  volumeJ] 
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deserve  them.    He  foresees  that  igretU  padm  and  labour  will  be 
neoessary  to  the  effecting  a  doe  perfbrmanee  of  his  engagements, 
and  that  Utde  fame  can  be  expected   from  the  most  sucoeasful 
execution  of  an  undertaking  so  humble  as  scarce  to  exceed  that  of 
a  mere  editor.     But  still  he  looks  forward  with  pleasure.     His 
veneration  for  the  name  of  Littleton  and  Coke;  his  admiration  of 
their  writings;  his  persuasion   that  an  attentive  contemplation  of 
them  by  the  improvement  it  must  produce,  will  ^)e  its  own  reward  ; 
and  his  zeal  to  be  instrumental  in  exhibiting  them  to  the  public  eye, 
pure,  genuine,  and  undisguised,  and  with  as  many  advantages  as 
a  faithful  and  industrious  editor  can  bestow ;  these  were  the  consi- 
derations which  ckiefly  prompted    him  to  commence  the  under- 
taking )  and  these,  he  trusts,  will  continue  to  animate  him  till  it  is 
completed.    If  by  perseverance  and  an  unrenutting  ardour,   the 
editor  should  succeed  in  his  endeavours,  he  will  then  have    the 
pleasing  satis&ction  of  reflecting,  that  his  labours  have  been  useful, 
instructive,  and  agreeable  to  himself,  and,  at  the  same  time,  not 
wholly  unprofitable  or  unacoeptable  to  the  eommuni^. 

FEA.  HABGBAVB. 


ADDRESS 

nu>x 
MR.   EAR  OR  AVE, 

ANNOUKeiNa^HIS  RELINQUISHMENT  OF  THIS  WORK,  lo. 


MB.  HABGRAYE;  the  editor  of  bo  muoh  of  the  New 
Edition  of  Coke  upon  LrtTLETON  as  has  been  pablished,  at 
length  finds  his  relinqnishment  of  the  undertaking  in  an  nnfinisbed 
state  qnite  unayoidable.  Nnmerous  and  severe  are  the  sacrifices,  which 
he  has  heretofore  made  in  order  to  accomplish  the  original  proposals 
in  their  fallest  extent.  To  this  moment  he  feels  the  effect  of  those 
sacrifices ;  nor  is  he  likely  ever  to  conquer  wholly  the  disadvantage 
already  incurred  from  them.  But  it  might  be  improper  and  disgust-^ 
ing  to  enter  into  particulars  upon  this  head,  which  in  its  nature  is  too 
personal  to  the  editor  to  be  interesting  to  others.  He  will  therefore  be 
content  with  generally  declaring,  that  his  situation  is  become  such,  as 
to  render  him  unequal  to  any  longer  sustaining  the  weight  of  those 
labours,  which  he  has  ever  found  incident  to  the  work  upon  the  ex- 
tended plan  of  annotation  adopted  by  him  from  the  commencement 
of  the  edition,  though  certainly  not  belonging  to  it  from  the  yeiy 
limited  profesnons  and  terms  originally  held  out  to  the  Public.  It  is 
from  personal  considerations,  and  in  his  own  defence,  that  he  thus 
adverts  to  having  passed  the  bounds  of  the  first  undertaking  in  the 
actual  execution :  because,  as  he  feels  himself  open  to  censure,  ttom 
thoee  indisposed  to  yield  to  indulgent  construction,  for  having  done 
LESS  than  he  prdmised,  he  too  plainly  sees  the  necessity  of  striving 
to  soften  such  censure  by  the  recollection  of  his  having  also  done 
MORS.  In  truth,  had  he  not  rashly  exceeded  the  limits  first  pre- 
scribed, by  wandering  into  the  wide  field  of  annotation,  it  is  most 
probable,  that  the  whole  of  the  edition  would  have  been  finished 
long  ago,  and  consequently  that  the  editor  would  not  now  have  to 
mortify  himself  by  apologizing  for  executing  only  one  half  of  it  *. 

This 

*  The  Coke  upon  Ljttlbtom,  exclusive  of  the  Pre&ce  aad  Index,  con- 
sists of  398  iblios,  or  786  pages.  Mr.  Hargravs  has  proceeded  in  the 
new  editicm,  and  actually  poblt^ed  to  the  end  of  folio  190  or  page  880, 
which  is  exactly  18  pages  short  of  one  half  of  the  work. 
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Thifl  to  be  sure  is  the  most  fiiYoarable  point  of  view  for  the  editor ; 
its  tendency  being  to  skow^  that  his  excess  of  seal  to  render  the 
edition  yaluable  has  been  one  cause  of  his  finally  leaving  it 
IMPKBFEOT.  If  it  shall  be  thought  proper  by  others  kindly  to 
receiye  the  editor's  apology  in  this  form,  it  will  qualify  his  un- 
happiness  at  the  painful  and  trying  moment  of  separation  from  a 
very  fiiyourite  work  before  its  advancement  into  maturity.  Should 
a  less  indulgent  construction  be  applied  to  the  editor,  it  will  deeply 
wound  feelings  already  enough  exercised ;  but  from  a  consciousness 
of  being  open  to  some  degree  of  exception  for  what  ri^d  observers 
may  style  an  indefensible  abandonment  of  a  work  so  long  promised 
to  be  completed,  he  must  in  that  case  kiss  the  rod,  and  submit 
himself  to  the  severity  of  animadversion  with  a  patient  humility. 

It  is  no  small  consolation  to  Mr.  Hargrave  to  accompany  this 
recital  of  his  failure  in  the  edition,  with  information  of  its  having . 
fidlen  into  the  hands  of  a  professional  gentleman*  of  such  a  de- 
scription as  to  warrant  expecting  from  him  a  quick  and  able 
execution  of  the  remainder  of  the  undertaking.  As  Mr.  Hargrave 
understands,  his  successor  is  prompted  to  engage  in  the  work  by 
an  extreme  partiality  for  it,  and  having  been  in  the  habit  of  studying 
and  annotating  on  the  Gokb  ttpon  I^ttleton.  He  also  possesses 
the  important  advantage  of  having  long  practised  in  the  con- 
veyancing line;  to  which,  as  Mr.  Hargrave  can  speak  from  his  own 
experience  as  a  barrister  in  that  branch  of  the  law,  a  familiarity 
with  the  law  of  real  property,  and  consequently  with  the  writings 
of  Littleton  and  Coke,  is  peculiarly  essential.  These  and  other 
considerations  claim  from  Mr.  Hargrave  much  beyond  a  hope,  that 
the  depending  edition  of  Coke  upon  Littleton  will  gain  con- 
siderably by  change  of  the  editor ;  and  that  the  new  adventurer  in 
this  arduous  undertaking  will  stamp  the  remainder  of  the  edition 
with  much  greater  value  than  could  be  reached  by  any  efforts,  how- 
ever vigorous,  from  the  original  editor. 

FRA.    HARGRAVE. 

BotweO'Court,  18  Jan.  1785. 


*  CBARZ.B8  BuTLKB,  of  LiocoIoVf nn,  Eiiquire. 
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a^HE  reputation  of  LITTLETON'S  TREATISE  on  General  Obeerva. 
^  TENURES  is  too  well  established  to  require  anj  men-  |Jj°„"Jt  nw^^ 
tion  of  the  praises  which  the  most  respectable  writers  of  our  country 
have  bestowed  on  it.  No  work  on  our  laws  has  been  more  warmly 
or  generally  applauded  by  them.  But  some  foreign  writers  have 
spoken  of  it  in  yery  different  terms.  At  the  head  of  these  is  Hot- 
toman^  who^  in  his  Treatise^  ^'De  verbis  feudalibus,  thus  expresses 
himself:  ''Stephanus  Pasquerius  exoellenti  vir  ingeniO|  et  inter 
"  Parisienses  causidicos  desoendi  facultate  praBstanS;  libellum  mihi 
"  Anglicanum  Littletonium  dedit^  quod  Feudorum  Anglicorum  Jura 
^'  ezponuntur,  ita  incondit^^  absnrde,  et  incondnnd  scriptumi  ut 
"  facile  appareat|  yerissimum  esse,  quod  Polydorus  Yirgilius,  in 
'^  Anglicft.  Historic,  de  Jure  Anglicano  testatus  est,  stultitiam  in  eo 
'^  libro,  cum  malitii,  et  calumniandi  studio,  certare."  This  passage 
from  Hbttoman  is  cited  without  any  disapprobation  in  the  6th  edi- 
tion of  Struvius's  Sibliotheca  Juris  Selecta;  but  in  the  8  th  edition 
of  that  work  (Jense  1756)  it  is  qualified  by  the  words  '^  singularia 
''  sed  parum  apta  sunt,  quss  Eranciscus  Hottomanus  profert,  &c." 
Gatcert,  in  his  ''  Oommentatio  Juris  exotici  Historico-Literaria  de 
<'  Jure  communi  Angliae/'  (Gottingen  1765)  gives]  the  following 
account  of  Littleton  and  his  works :  ^^  JEqualis  huic,  tempore,  ast 
"  doctrin&  fami  et  mentis  longe  superior  fuit,  immortalitatem  nomi* 
'^  nb  apud  posteros,  si  quis  unquam  merito  consecutus,  Thomas 
"  Littleton ;  a  quo  juris  studium  inchoant  hodie  Angli,  plane  ut 
'<  suum  olim,  ab  edicto  Pratoris  et  XH  Tabulis,  Romani.  Hie 
"  igitur  ICtus,  absolutis  disciplinis  academicis  jura  patria  mox  cum 
^'  plausu  in  Interiori  Templo  Londinensi,  quae  paulo  ante  ibidem 
« didioerat,  aliquantnm  temporis  professus,  ab  Henrico  YI.  ad 
"  officinm  prime  judicandi  in   curia  Palatii  vacatus  est.    Advocati 

"  deinde 
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'^  ddinde  ao  proomatofifl  regii  (king's  Beijeant)  mirneii  a®  1456   ad- 

'^  moioBy  judexqua  porro  ambnlatorios  hatas  proyincialiB,  (justice  of 

'^  assises)  et  tandem  inter  judicantes  oommnnium  pkoitonim  cuiw 

'^  a^  1466  ab  Edoardo  lY.  relatos,  dignos  habitua  est,  qui  moltam 

<f  amplioriy  qoMn  solebat;  stipendio  odinisque  adeo  Balnei  honori- 

<^  bus  a**  1475  donaretar.    Vivere  desiit  a**  1538  *. — ^Unioom  librom 

^^  soripsit,  Bed  qui  plariam  iooo  est,  si  spectas  eraditionem  et  argu- 

'^  mentam.    In  eo  ezcnsset  doctrinam  juris  patrii  diffioillimam,  gra- 

^^  Yiflsimam,  usuque    quotidiano    mazime   commendabilem ;    qoalia 

<<  nempe,  eo  quotuplicia  sint  feuda  Angliae,  qussnam  eorum  jura, 

^^  obligationes,    praostationes   atque    senritia,  in    usus  quidem   Ri- 

^^  cbardi  filii,  et  aliorum  quorundam  ad  explicanda  illis  capita  ali- 

<'  quot  opusculi  ds  Tentjeis  ab  incerto  auctore  Edoardi  IIL  esTO 

"  oonscripti.    Gallioe  primo  fuit  compositus,  mox  Gkllioe  deinde 

'*  ssepius  et  Anglice,  moz  vero  Oallice  et  Latine,  typis  ezcusus. 

''  Yi^nti  quinque  servitiorum  feudalium  genera  statuit  qu^e  tribus 

^^  libris,  in  quos  omne  opusdispertitur,  persecutus  est.    Titulum  banc 

''  esse  Yoluit  Of  Tbnttebs.    In  anne  editiones  originariae  a  Gokio 

'^  qui  a^  1588  ponit  dissentiunt,  eamque  circa  a**  1477  non  diu  post 

^^  inventam  tjpograpbi»  artem  prodiisse,  valde  yero  similiter  statu- 

''  unt  Biographi  Brit.  toI.  Y.  qui  cum  Nicolsono,  p.  288,  late  etiam 

<<  de  argumento  imprimis,  et  divisione  libri  agunt.     Editio  duode- 

*'  oima  1788  lucem  yidit.    Gokius  in  prsefatione  sui  ad  Littletonum 

^*  Gommentarii,  de  quo  moz  disseram,  inter  plura  quae  auctorem 

^^  concemunt  ejusque  opus  XY.    IGtos  nominis  magni  alios  appel- 

^'  lat,  qui  eodem  tempore  floruerunt.     Ezbibit  pr»terea  imaginem 

■  ^^  Littletonianam.     Gsoterilim  liber  ob  metbodi  brevitatem,  argumen- 

^'  tandi  subtilitatem,  atque  dictorum  ordinem,  laudem  omnino  me- 

<^  retur;   sed  nee  minus  fatendum  est,  adeo  ssspissime   obscuritati 

^'bonum  bominem  studuisse,  ut  Sdnigmata  legum  maluisse,  quam 

^*  pneoepta  tradere  videatur.      Multa  jam  immutata  esse,  plura  in- 

'^  yeterata  atque  obsoleta,  non  urgeo.    Interim  communis  ICtorum 

'<  Anglorom    luec  yoz  est   perfeotissimum  et  absolutissimum  hoc 

^^  opus  esse  ez  omnibus  qusd  unquam  in  ulla  scientia  bumana  scrip- 

<<  ta  sint  qu89  unquam  proferre  potuerit  bominis  ingenium ;  non 

<<  intelligere  qui  culpent.     Ita  parum  abest,  quin  credant,  fall!  eum 

^'  foisse  nescium  I" 

The  English  reader  will  probably  be  surprised  at  these  accounts 
of  Littleton.    Hottoman  has  the  reputation  of  great  learning,  and 

elegant 

*  This  is  a  strange  mistake,  as  Littleton  died  in  1462. 
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elegunt  writing;  b«t  he  Iim  been  blamed  Teiy  genenlly  for  ihe 
oaatemptaoiie  laagiiage  with  whioh  he  epeaks  even  of  the  writers  of 
his  own  fliril  law. 

Giarina,  while  he  mentions  hie  endowments,  both  natural  and  ac- 
quired, with  admiration^  censures  his  abuse  of  other  judicial  writers 
with  great  aeveritj.  Speaking  of  him,  he  says,  ^'Non  mode  in 
''  Aeoorriania  et  Bartolinia  interpretibus  reprehendendis,  sed  in  ipso 
^'Triboniano  perpetuo  exagitando,  coUectam  tot&  yiti  opinionem 
^  Tereean^BAatque  modestisO;  prorsus  amidt/'  Gray.  lib.  1.  §  179. 

Gujas  also  was  supposed  to  allude  to  him  in  a  passage  of  his 
works,  where  having  occasion  to  mention  the  writers  who  find  fault 
with  Uie  disposition  and  arrangement  of  the  civil  law,  he  sa js, ''  Quam 
"  ilH  sunt  imperitissimi  I  nam  neque  quid  ars  sit  sciunt ;  neque  ar- 
<<  tern  digestorum  aut  principia  certa  juris  ulla  peroepemnt  unquam ; 
**  snaves  tamen  ad  ridendi  materiam.'^ 

Bat  Hottoman's  general  dinqposition  to  abuse  is  not  the  only  ciroum- 
stance  by  which  bia  virulent  censure  of  littieton  may  be  aeoounted 
for.  Full  of  the  doctrineil  of  the  feudal  laws  of  his  own  country,  he 
might  expect  to  find  doctrines  oi  a  similar  nature  in  Littieton,  with- 
out adverting  that  the  greatest  part  of  littieton's  work  treats  of  the 
subordinate  and  practical  part  of  the  laws  of  England,  which,  like 
that  of  every  other  country,  is  in  a  great  degree  peculiar  to  itself,  and 
bears  but  a  remote  ana^gy  to  tiiose  of  otiier  countries.  It  is  al-  . 
lowed,  ihat  the  fendal^polity  of  the  different  countries  of  Europe  is 
derived  from  the  same  oii|pn;  that  tiiere  is  a  marked  similitude  in 
their  principal  institutions;  and  a  singular  uniformity  in  tiie  history 
of  their  rise,  perfection,  decline,  and  fall.  But  the  more  we  go  firom 
a  view  of  their  general  constitutions  and  governments  to  a  view  of 
their  laws  and  customs,  the  less  this  similitude  and  uniformity  are 
discoverable. 

Thus  the  history  of  every  country  where  the  feudal  laws  have 
prevailed,  while  it  presents  us,  on  the  one  hand,  with  an  account  of 
the  many  restraints  imposed  by  them  upon  alienation,  and  of  the 
many  methods  which  have  been  taken  to  ijiake  property  unalienable,  I 
presentfl  us,  on  the  other,  with  an  account  of  the  different  arts  which 
have  been  used  to  elude  those  restraints,  and  to  make  property  free. 
This  is  as  observable  in  the  law  of  England,  as  it  is  in  the  law  of 
any  other  country. 

But  the  mode  by  which  it  has  been  effected  in  England  is  peculiar 
to  England.    In  other  countries,  where  a  liberty  of  alienation,  has 

been 
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been  intirodacedy  it  has  rested  on  a  kind  of  compromise  with  the  lord^ 
by  paying  him  a  certain  fine;  and  a  kind  of  compromise  with  the 
relations  of  the  fendatory^  by  allowing  them  a  right  of  redemption^ 
commonly  called  the  ''jus  retractns/'    Bat  the  steps  by  which  a  finee 
alienation  of  property  has  obtained  ground  in  England  are  very  dif- 
ferent.    In  England  an  nnlimited  freedom  of  aliening  socage  and 
military  land  was  soon  allowed ;  the  practice  of  sub-infeudation  was 
soon  abolished ;  the  alienation  of  lands  was  restrained  by  the  intro« 
duction  of  conditional  fees,  and  afterwards  by  the  introduction  of 
estates  tail;  entails  from  their  first  establishment  were  greatly  dis- 
countenanced by  the  courts  of  justice;  and  they  were  eluded  by  the 
doctrines  of  discontinuance  and  warranty.    In  the  course  of  time^ 
a  fine  was  made  a  bar  to  the  claims  of  the  issue  in  tail,  and  a  com- 
mon recovery  to  the  claims^both  of  the  issue  and  of  those  in  remain- 
der and  reversion.    Most  of  these  circumstances  are  peculiar  to  the 
History  of  England.      Hence  an  English  reader,  who   opens   the 
writings  of  the  foreign  feudists  with  an  expectation  of  finding  there 
something  applicable  to  the  practical  parts  of  the  law  of  his  own 
country,  respecting  the  alienation  of  landed  property,  will  be  greatly 
disappointed.     He  will  find  the  most  positive  prohibition  of  aliening 
the  fee  without  the  consent  of  the  lord ;  he  will  find  very  nice  and 
subtle  disquisitions  of  what  amounts  to  an  alienation ;  he  will  find 
that  in  some  countries,  the  lord's  consent  still  continues  a  favour ; 
that  in  others  it  is  a  right,  which  the  tenant  may  claim  on  rendering 
a  certain  fine.    In  short,  he  will  find  the  works  of  foreign  feudists 
filled  with  accounts  of  the  ''jus  retractus,''  or  ''droit  de  rachat,'' 
the  "retraite  lignager,''  and  the  "droit  des  lods  et  des  ventes;" 
but  he  will  hardly  find  the  words,  or  any  thing  equivalent  to  the 
words,  conditional  fee,  estate  tail,  discontinuance,  warranty,  fine,  or 
recovery,  in  the  sense  in  which  we  use  them. 

The  same  may  be  observed  on  the  doctrine  of  conditions.  Accord- 
ing to  the  strict  principles  of  the  feudal  law,  no  conditions  could  be 
annexed  to  a  fief,  except  the  implied  conditions  to  which  every  fief 
was  subject,  from  the  obligation  of  service  on  the  part  of  the  tenant, 
and  the  obligation  of  protection  on  the  part  of  the  lord.  Every  fief 
to  which  any  express  or  conventionary  condition  was  annexed,  was, 
from  that  very  circumstance,  ranked  among  improper  fiefs.  But  fiefs 
in  England  were  at  all  times  susceptible  of  eveiy  kind  of  condition. 

It  would  be  easy  to  pursue  these  observations  through  the  snbse- 
quent  chapters  of  Littleton's  Treatise.  If  even  we  consider  the 
subject  on  a  more  extensive  scale,  we  shaU  find  some  circumstances 

peculiar 
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k>  the  English  law,  which  most  neoessarilj  occasion  a  y«ry 
eflaential  and  marked  difference  between  the  constitntion  and  forma 
of  the  goyemment  of  England  and  the  constitution  and  forms  of  the 
gOTemment  of  other  oonntries.  Such  are  the  uniyersal  conversion 
of  allodial  lands  into  fiefs ;  the  total  abolition  of  sub-infeudati<m } 
the  freedom  of  alienation  of  estates  in  fee-simple ;  and  the  limi&d 
and  dependant  situation  of  our  nobility,  when  contrasted  with  the 
situation  of  the  high  nobility  of  foreign  countries  :  all  these  are  pe- 
culiar in  a  great  measure  to  our  laws.  It  follows;  that  our  writers 
must  be  silent  on  many  of  the  topics  which  fill  the  immense  volumes 
of  foreign  feudists ;  and  they  from  the  same  circumstance;  must  be 
equally  silent  on  many  of  the  subjects  which  are  discussed  by  our 
writers.  That  this  is  sO;  will  appear  to  every  person  conversant  with 
tbe  ancient  writers  on  our  laws,  who  will  give  a  cursory  look  at  the 
writers  ou  the  feudal  laws  of  other  countries.  Nothing  in  thb  re- 
spect can  be  more  different  than  those  parts  of  the  writings  of  Brao- 
tou;  Brittou;  Fleta,  Littleton;  Sir  Edward  Coke,  and  Sir  William 
Blackstone,  which  treat  of  landed  property,  and  the  books  of  the 
fie&,  Cujas's  Commentary  upon  them,  the  various  treatises  on  feudal 
matters  collected  in  the  10th  and  11th  volumes  of  the  ^'Tractatus 
"  Tractatuum  */'  De  Moulin's  ''  Commentarii  in  priores  tree  Titulos 
"  Gonsuetndinis  Parisiensis  f ,"  or  the  more  modem  treatises  of  Mon- 
sieur Oermain  Antoine  Guyot  |,  and  Monsieur  Herve  §. 

These 

*  The  title  of  ibis  work  is,  **  Oceanus  Jaris,  sive  Tractatas  Traeta- 
« toum  Juris  amVerai,  doce  et  auspice  Oregorlo  18»  in  anum  congest!, 
*<  a  Fr.  Zi]]ettL"  There  are  two  editions  of  this  work,  both  printed  at 
Venice ;  the  first  in  1548,  the  second  in  1584.  The  first  edition  is  in 
16  loqaes  generally  bound  in  12  volumes;  the  second  is  in  18  tomes, 
generally  bound  in  29  volumes.  The  arrangement  of  this  work  is 
greatly  admired ;  but  it  is  not  a  work  in  great  request,  even  in  those 
countries  which  are  governed  by  the  civil  law. 

f  This  is  usually  the  Jfirst  treatise  printed  in  the  general  collection  of 
his  works.  An  abridgment  of  it  was  published  in  1778  by  Mr.  Henrion 
de  Pensey,  under  the  title  of  **  Traits  des  Fie6  de  dn  Moulin,  Analyst 
**  et  Confer^  avec  les  autres  Feodistes.'* 

I  The  title  of  this  work  is,  «*  Traits  des  Matieres  Feodales,  tant  pour  le 
"  Pays  Cootumier  que  pour  celuy  du  Droit  ecrit,  avec  des  Observations. 
■*  Par  Germain  Antoine  Guyot**  Paris,  1738,  and  Ann.  Suiv.  7  vol.  in  4to. 

)  **  Theorie  des  Matieres  Feodales  et  Censullees,  ou  l*on  developpe  la 
*  Chaine  de  ces  BCatieres,  day  un  Ordre  et  sons  nh  Aspect,  qui  en  facili« 
'  teat  Plntelligence,  y  repandent  de  nouvelles  Lnmieres,  et  menent  a  des 

^  Definitions 
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These  obserrations  aie  offered  with  a  view  to  aeoount  for  the  eoiu 
temptnons  manner  in  which  the  two  foreign  writers  cited  afooTe, 
speak  of  Littleton.  They  may  also  account,  in  some  measure,  for 
a  circumstance  which  has  been  a  matter  of  some  surprise;  the  total 
silence  of  sir  Edward  Goke  on  the  general  doctrine  of  fiefs.  It  is 
obvious,  how  extremely  desirous  his  lordship  is  upon  every  occamon 
to  give  the  reasons  of  the  doctrines  laid  down  by  him;  and  what 
forced  and  sometimes  even  puerile  reasons  he  assigns  for  them; 
yet  though  so  much  of  our  law  is  supposed  to  depend  upon  feudal 
principles,  he  never  once  mentions  the  feudal  law. 

^'  I  do  marvel  many  times/'  says  sir  Heniy  Spelman,  ^'  that  my  lord 
^'  Coke,  adorning  our  law  with  so  many  flowers  of  antiquity  and 
^'  foreign  learning,  hath  not  (as  I  suppose),  turned  aside  into  this 
'^  field,  t.  e.  feudal  learning,  firom  whence  so  many  roots  of  our  law 
''have,  of  old,  been  taken  and  transplanted.  I  wish  some  worthy 
'<  would  read  them  diligently,  and  show  the  several  heads  from 
"  whence  those  of  ours  are  taken.  They  beyond  the  seas  are  not 
'^  only  diligent,  but  very  curious  in  this  kind ;  but  we  are  all  for 
"  profit  and  'lucrando  pane,'  taking  what  we  find  at  market,  with- 
''  out  inquiring  whence  it  came/'  But  this  complaint  is  open  to 
observation. 

There  is  no  doubt  but  our  laws  respecting  landed  property  are 
sosoeptible  of  great  illustration  from  a  lecuirence  to  the  general 
histoiy  and  principles  of  the  feudal  law.  This  is  evident  from  the 
writing  of  lord  chief  baron  Gilbert,  particularly  his  treatise  of  Ten* 
ures,  in  which  he  has  very  successfully  e:(plained,  by  feudal  princi- 
ples, several  of  the  leading  points  of  the  doctrines  laid  down  in  the 

works 

^  Defioitions  neuves  des  Contrats  de  Fieft,  &,  de  Cens.  Par  Moosiear 
i'  Her?^  1785.  Paris,  6  vol.  in  8vo***  The  first  volume  of  this  work  cod« 
tains  an  historical  account  of  the  rise,  progress,  and  present  state  of  fiefs 
in  France.  In  1756,  Monsieur  Hoquet  poblisbed  one  volume  of  a  work, 
intituled,  **  Le  Droit  Public  de  la  France."  fai  his.  preface  to  it  he  pro- 
mised to  continue  and  complete  it  in  two  more  volumes,  but  he  is  since 
dead,  without  having  published  any  part  of  the  continuation ;  a  circum- 
stance greatly  to  be  regretted  by  the  lovers  of  this  kind  of  learning,  as 
the  first  volume  is  executed  in  a  most  masterly  manner.  The  English 
reader  will  perhaps  find  it  the  most  interesting  and  instructive  work  that 
has  yet  appeared  on  the  subject  in  the  French  language.  If  the  reader 
wishes  to  pursue  his  researches  on  the  subject,  he  will  find  some  asnst- 
ance  fimn  a  small  work  printed  at  Frank&rt  in  1779,  intituled,  **  Joannes 
**  Adami  Koppii  Uistoria  Juris  Scientie  RomaaB  Feodalis  Private  ac 
^  PnUies.**    1  vol.  8va 
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vorkB  of  IdtUeton  and  sir  j^dwaid  Ooke,  and  shown  the  real  grounds 
of  several  of  their  distinctions,  which  otherwise  appear  to  be  merelj 
arbitrary.  Bj  this  he  rednoed  theoLto  a  degree  of  system,  of  whioh 
till  then  thej  did  not  appear  soseeptible.  His  treatise,  therefore, 
eannot  be  too  mnoh  reoommended  to  every  person  who  wishes  to 
make  himself  a  complete  master  of  the  eztensiye  and  Tarions  learn- 
ing contained  in  the  works  of  those  writers.  The  same  may  be  aaid 
of  the  writkigg  of  sir  William  Blaokstone.  Much  oseM  information 
may  be  derired  also  from  other  writers  on  these  sobjeets. 

But  the  reader,  whose  aim  is  to  qualify  himself  for  the  practice 
of  his  profession,  cannot  be  advised  to  extend  his  researches  upon 
those  subjects  very  isix.  The  points  of  feudal  learning,  which  senre 
to  explain  or  illustrate  the  jurisprudence  of  England,  are  few  in 
number,  and  may  be  found  in  the  authors  we  have  mentioned. 

It  is  not  impossible  but  further  inquiries  might  lead  to  other  in- 
teresting discoveries.  But  the  knowledge  absolutely  necessary  for 
every  person  to  possess  who  is  to  practise  the  law  with  credit  to  him- 
self and  advantage  to  his  clients,  is  of  so  very  abstruse  a  nAtmre,  and 
oomprehends  such  a  variety  of  different  matters,  that  the  ntmost 
time  which  the  compass  of  a  life  allows  for  the  study,  is  not  more 
than  sufficient  for  the  acquisition  of  that  branch  of  knowledge  only; 
still  less  will  it  sllow  him  to  enter  upon  the  immense  field  of  foreign 
feudality.  It  were  greatly  to  be  wished  that  some  gentleman,  pos- 
sessed of  sufficient  time,  talents,  and  assiduity,  would  dedicate  them 
to  this  study.  Those  who  have  read  the  late  doctor  Gilbxbt 
Stkwabt's  ''  View  <3if  Society  in  Europe,  in  its  Progress  from 
*'  Hadeness  to  Refinement,'^  will  lament  that  he  did  not  pursue  his 
researches.  From  such  a  writer,  a  work  on  this  subject  might  be  -^ 
expected,  at  once  entertaining,  interesting,  and  instructive;  but 
such  a  work  is  not  to  be  expected  from  a  practising  lawyer.  What- 
ever may  be  the  energies  of  his  mind,  his  industry,  his  application 
and  activity,  he  will  soon  feel,  that  to  gain  an  accurate  and  ezten- 
rive  knowledge  of  the  law,  as  it  is  practised  in  our  courts  of  justice, 
requires  them  all.  Thus,  on  the  one  hand,  the  student  will  find  an 
advantage  in  some  degree  of  research  into  feudal  learning;  on  the 
other,  he  will  feel  it  necessary  to  bound  his  researches,  and  to  leav^, 
before  he  has  made  any  great  progress  in  them,  the  Book  of  Fiefs, 
and  its,  commentators,  for  Littleton's  Tenures  and  sir  Edward  Coke's 
Commentary*.  If 

*  In  the  fifteeath  editioa  an  attempt  is  made  to  oootinue  Mr.  Hargrave'a 

inchoate 
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If  it  were  proper  to  enter  into  a  farther  defence  of  Littleton,  it 
might  be  done  by  observing,  that  it  mast  be  a  matter  of  great  doabt, 
whether  Hottoman  ever  saw,  or  Ghitsert  more  than  saw,  the  work 
they  so  severely  oensore.  Hottoman,  if  he  had  read  it,  might  think 
it  inelegant  and  absord ;  bat  he  could  not  think  it  malicions,  or  in- 
dicatiye  of  a  disposition  to  slander.  Chitsert  says  Littleton  specifiea 
twenty-five  kinds  of  feadal  services.  It  is  probable,  that  by  ser- 
vices he  meant  tenures :  if  he  did,  it  is  obvious  that  he  confounded 
those  chapters  of  Littleton  which  treat  of  the  nature  of  the  feudal 
estate,  with  those  chapters  which  treat  of  the  nature  of  the  feudal 
tenure:  in  every  other  sense  the  word  Services,  applied  in  this 
manner  to  Littleton's  work,  is  without  a  meaning. — Besides,  he 
mentions  Latin  editions'  of  Littleton,  when  no  edition  in  that  lan- 
guage ever  appeared. 

In&ct,  were  it  not  for  the  general  observations  to  which  they 
naturally  give  rise,  neither  the  criticism  of  Hottoman  nor  that  of 
Oatzert  would  have  been  noticed. 

When  doctor  CoweU,  in  his  Law  Dictionary,  cited  the  passage 
in  question  from  Hottoman,  it  raised  universal  indignation,  and  he 
expunged  it  from  the  later  editions  of  his  book.  It  certainly  was 
unjust  to  impute  as  a  crime  to  doctor  Gowell,  that  he  inserted 
this  citation  in  his  work ;  but  the  manner  in  which  it  was  received 
is  a  striking  proof  of  the  high  estimation  in  which  Littleton's 
Treatise  was  held. 

General  Observa-  ^®  reputation  of  SIR  EDWARD  COKE's  COMMENTARY 
tions  on  sir  Edw.  is  not  inferior  to  that  of  the  work  which  is  the  subject  of  it.  It  is 
Coke's  Cominea-  objected  to  it,  that  it  is  defective  in  method.  But  it  should  be  ob- 
^^f'  served,  that  a  want  of  method  was,  in  some  respects,  inseparable 

from  the  nature  of  the  undertaking.  During  a  long  life  of  intense 
and  unremitted  application  to  the  study  of  the  laws  of  England,  sir 
Edward  Coke  had  treasured  up  an  immensity  of  the  most  valuable 
common-law  learning.  This  he  wished  to  present  to  the  public, 
and  chose  that  mode  of  doing  it,  in  which,  without  being  obliged  to 
dwell  on  those  doctrines  of  the  law  which  other  authors  might 
explain  equally  well,  he  might  produce  that  profound  and  recondite 
learning  which  he  felt  himself  to  possess  above  all  others.  In 
adopting  this  plan,  he  appears  to  have  judged  rationally,  and  con- 
sequently 

inchoate  note  oo  the  Feudal  Tennresy  and  to  render  it  as  useful  as  the 
natare  of  the  subject  admits  to  the  practitioner  and  the  student 
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seqnently  onght  not  to  be  oensured  for  a  ourcnmstanoe  inseparable 
frDm  it. 

It  nmst  be  allowed  that  the  style  of  sir  Edward  Coke  is  strongly 
tinged  with  the  quaintness  of  the  times  in  which  he  wrote ;  but  it  is 
aoeoratey  espressiyey  and  clear.  That  it  is  sometimes  difficult  to 
comprehend  his  meanings  is  owing  generally  speaking,  to  the  ab- 
stniaenesB  of  his  subject,  not  to  the  obscurity  of  his  language. — It 
has  also  been  objected  to  him,  that  the  authorities  he  cites  do  not 
in  many  phioes  oome  up  to  the  doctrines  they  are  brought  to  sup- 
port. There  appears  to  be  some  ground  for  this  observation.  Yet 
it  should  not  be  forgot,  that  the  uncommon  depth  of  his  learning, 
and  acuteness  of  his  mind,  might  enable  him  to  discover  connections 
and  consequeniees  which  escape  a  common  observer. 

It  is  sometimes  said,  that  the  perusal  of  his  Commentary  is  now 
become  useless,  as  many  of  the  doctrines  of  law  which  hb  writings 
explain  are  become  obsolete;  and  that  every  thing  useful  in  him 
may  be  found  more  systematically  and  agreeably  arranged  in  modem 
writers.  It  must  be  acknowledged,  that  when  he  treats  of  those 
parts  of  the  law  which  have  been  altered  since  his  time,  his  Com- 
mentary partakes,  in  a  certain  degree,  of  the  obsoleteness  of  the 
subjects  to  which  it  is  applied;  but  even  where  this  is  the  case,  it 
generally  happens  that  the  doctrines  laid  down  by  him  serve  to 
illustrate  other  parte  of  the  law  which  are  still  in  force.  Thus, — 
there  is  no  doubt  but  the  cases  which  now  come  before  the  courts 
of  equity,  and  the  principles  upon  which  they  are  determined,  are 
extremely  different  in  their  nature  from  those  which  are  the  subject 
of  sir  Edward  Coke's  researches.  Yet  the  great  personages  who 
have  presided  in  those  courts,  have  frequently  recurred  to  the  doc- 
trines laid  down  by  sir  Edward  Coke,  to  form,  explain,  and  illus- 
trate their  decrees.  Hence,  though  portions  charged  upon  real 
estates,  for  the  benefit  of  younger  children,  were  not  known  in  Lit- 
tleton's time,  and  not  much  known  in  the  time  of  sir  Edward  Coke ; 
yet  on  the  points  which  arise  respecting  the  vesting  and  payment  of 
portions,  no  writings  in  the  law  are  more  frequently  or  more  suo- 
cessfuUy  applied  to  than  sir  Edward  Coke's  Commentary  on  Lit- 
tleton's Chapter  of  Conditions.  It  may  also  be  observed,  that  not- 
withstanding the  general  tenor  of  the  present  business  of  our  Courts, 
eases  must  frequently  occur  which  depend  upon  the  most  abstruse 
and  intricate  parts  of  the  ancient  law.  Thus  the  case  of  Jacob  v, 
Wheate  led  to  the  discussion  of  escheats  and  uses  as  they  stood 

before 
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before  the  statute  of  Henry  Vlil.  and  the  case  of  Taylor  v.  Horde 
tamed  on  the  learning  of  disseisins. 

But  the  most  advantageous,  and,  perhaps,  the  most  proper  point 
of  view  iii  which  the  merit  and  ability  of  sir  Edward  Coke's  writings 
can  be  placed,  is  by  considering  him  as  t^e  centre  of  modem  and 
ancient  law. — ^The  modem  system  of  the  law  may  be  supposed  to 
have  taken  its  rise  at  the  end  of  the  reign  of  King  Henry  VII.  and 
to  have  assumed  something  of  a  regular  form  about  the  latter  end 
of  the  reign  of  king  Charles  II.     The  principal  features  of  this 
alteration  are,  the  introduction  of  recoveries  j  conveyances  to  uses ; 
the  testamentary  disposition  by  wills ;  the   abolition  of    military 
tenures ;  the  statute  of  frauds  and  perjuries ;  the  establishment  of 
a  regular  system  of  equitable  jurisdiction ;  the  discontinuance  of 
real  actions;  and  the  mode  of  trying  titles  to  landed  property  by 
ejectment.     There   is  no  doubt,  but,  during  the  above  period,   a 
material  alteration  was  effected  in  the  jurisprudence  of  this  country  : 
but  this  alteration  has  been  effected,  not  so  much  by  superseding, 
as  by  giving  a  new  direction  to  the  principles  of  the  old  law,  and 
applying  them  to  new  subjects.      Hence  a  knowledge  of  ancient 
legal  leaming  is  absolutely  necessary  to  a  modem  lawyer.     Now  sir 
Edward  Coke's  Commentary  upon  Littleton  is  an  immense  reposi- 
tory of  eveiy  thing  that  is  most  interesting  or  usei^l  in  the  legal 
leaming  of  ancient  times.     Were  it  not  for  his  writings,  we  should 
still  have  to  search  for  it  in  the  voluminous  and  chaotic  compilation 
of  cases  contained  in  the  Tear-books ;  or  in  the  dry,  though  valuable 
Abridgments  of  Statham,  Fitzherbert,   Brooke,  and  Rolle.      Every 
person,  who  has  attempted,  must  be  sensible  how  very  difficult  and 
disgusting  it  is,  to  pursue  a  regular  investigation  of  any  point  of 
law  through  those  works.     The  writings  of  sir  Edward  Coke  have 
considerably  abridged,  if  not  entirely  taken  away,  the  necessity  of 
this  labour. 

But  his  writings  are  not  only  a  repository  of  anci^it  leaming; 
they  also  contain  the  ouUines  of  the  principal  doctrines  of  modem 
law  and  equity.  On  the  one  hand,  he  delineates  and  explains  the 
ancient  system  of  law,  as  it  stood  at  the  accession  of  the  Todor 
line ;  on  the  other  he  points  out  the  leading  circumstances  of  the 
innovations  which  then  began  to  take  place.  He  shows  the  dif- 
ferent restraints  which  our  ancestors  imposed  on  the  alienation  of 
landed  property,  the  methods  by  which  they  were  eluded,  and 
the  various  modifications  which    property  received  after  the  free 

alienation 
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aUenation  of  it  was  allowed.  He  flhows,  how  the  notorious  and 
pabJie  transfer  of  property  by  livery  of  seisin,  was  saperseded  by  the 
senet  and  refined  made  of  transferring  it,  introduoed  in  eonseqnence 
of  the  statute  of  uses.  We  may  trace  in  his  works  the  beginning  of 
the  diBose  of  real  actions ;  the  tendency  in  the  nation  to  convert 
the  military  into  socage  tenures;  and  the  onilines  of  almost  every 
other  point  of  modem  jorispradence.  Thus  his  writings  stand 
between,  and  oonnect  the  ancient  and  modem  parts  of  the  law,  and 
by  showing  their  mutual  relation  and  dependency,  discover  the 
many  ways  by  whieh  they  resolve  into,  explain,  and  illustrate  one 
another. 

It  has  not  yet  been  settled,  and  perhaps  cannot  now  be  settled  Accoant  of  the 
with  any  degree  of  precision,  when  the  first  EDITION  of  jj^'^^^^^^'^jj^ 
LITTLETON'S  work  was  printed.  Sir  Edward  Coke's  mistakes  CommenUfy. 
respecting  the  Bohan  edition,  are  pointed  out  in  the  note  taken 
from  the  I2th  edition  to  that  part  of  his  Preface.  Doctor  Middleton, 
in  his  accoant  of  Printing  in  England,  conjectures  the  edition 
by  J.  Lettou  and  W.  Machlinia,  to  have  been  printed  in  1481, 
and  that  it  is  the  first  edition.  This  makes  the  printing  of  the  book 
to  have  been  within  six  or  seven  years  after  Gaxton's  introduction 
of  the  art  into  England,  and  within  twenty-four  years  after  the 
first  invention  of  it.  Dr.  Middleton's  conjecture  is  supported  by 
the  concurrent  circumstance  of  the  time  when  those  printers  appear 
to  have  been  in  partnership;  and  no  other  edition  bears  evidence 
of  a  prior  title  to  antiquity.  Another  edition,  of  nearly  equal 
pretensions  to  precedence  with  the  Lettou  and  Machlinia  edition,  has 
lately  appeared  from  the  librt^y  of  the  late  William  Bayntun,  esq. 
It  has  remained  hitherto  undescribed,  and  was  probably  unknown 
to  all  who  have'  undertaken  to  notice  the  several  editions  of  this 
work.  At  the  end  it  is  said  to  be  printed  by  Machlinia  alone,  then 
living  near  Fleet-bridge:  from  which,  and  other  circumstances,  it 
is  clearly  distinguishable  from  the  former  edition.  The  letter  used 
in  printing  it  is  less  rude,  and  more  like  the  modem  English  black 
letter,  than  the  letter  used  in  the  joint  edition  of  Lettou  and 
Machlinia,  and  the  abbreviations  are  much  less  numerous.  These 
circumstances  afford  some,  though  but  a  faint  ground  to  suppose  it 
posterior  in  date  to  the  former.  Mr.  Hargrove  has  both  these  edi- 
tions. In  1766,  Mons.  Houard,  an  Avocat  in  the  Parliament  of 
Normandy,  and  Gonseiller  Echevin  of  the  town  of  Dieppe,  pub- 
Uahed  at  Rouen,  in  two  volumes,  the  text  of  Littleton,  with  a  French 
iQterpretation,  notes,  a  glossary,  and  Pieces  Justificatives.     Many 

editions 
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editions  of  Littleton  in  French  and  English  only  have  been  pnblished 
in  small^  ootayo,  twelves,  sixteens,  and  twentj-foars.  They  are  all 
of  them  very  inaocurate.  The  French  edition  in  1583  is  the  first 
it  which  the  sections  are  numbered.  An  edition  in  French  and 
English,  in  double  columns,  with  a  table  of  the  principal  matters, 
was  printed  in  duodecimo  in  1671.  Considering  the  universal  esti- 
mation in  which  Littleton's  work  is  held,  and  that  it  generally  is  the 
^  first  work  put  into  a  student's  hand,  it  is  very  singular,  that  since 

the  editions  by  Lettou  and  Machlinia,  and  the  Bohan  edition,  no 
correct  edition  of  it  without  the  Commentaiy  has  yet  been  published. 
The  reader  will  hear  with  pleasure,  that  Mr.  Hargrave  has  it  in 
contemplation  to  favour  the  public  with  such  an  edition,  and  to  print 
it  in  such  a  manner  as  will  make  it  a  typographical  curiosity. 
Editions  of  Little.  The  first  EDITION  of  SIB  EDWARD  COKE'S  COMMEN- 
ion,  with  Sir  Ed.  TARY  upon  Littleton,  was   published  in  his  Ufe-time,  in    1628 ; 

°*'  it  is  very  incorrect.     The  second  edition  was  printed  in  1629  and. 


roentary. 


Present  edition. 


is  supposed  to  have  been  revised  by  the  author.  The  subsequent 
editions  to  the  eighth  inclusively,  seem  to  have  been  printed  from 
the  second,  without  much  variation.  The  ninth  edition  includes 
sir  Edward  Coke's  Beading  on  Fines,  and  his  Treatise  on  Bail  and 
Mainprize.  To  the  tenth  edition  are  added,  the  complete  Copy- 
holder, with  many  references.  In  the  eleventh  edition  the  book 
intituled  the  Olde  Tenures,  is  inserted.  At  the  end,  both  of  the  edi- 
tion of  Littleton  by  Lettou  and  Machlinia,  and  of  that  by  Machlinia 
only,  Littleton's  work  is  called  the  ''  Tenores  NovelH,"  to  distinguish 
it  (is  is  presumed)  from  the  Treatise  of  "Olde  Tenures."  The 
eleventh  edition  has  also  several  notes  and  additions,  tending  prin- 
cipally to  show  the  alteration  of  the  law  since  the  time  of  Littleton 
and  his  commentator.  The  twelfth  and  last  edition  was  published 
in  1738.  Some  observations  upon  it  may  be  found  in  Mr.  Hargrove's 
Address  to  the  Public  on  his  undertaking  the  present  edition.  An 
Abridgment  of  sir  Edward  Coke's  Commentary  was  published  in 
1714,  by  Mr.  Serjeant  Hawkins;  short  but  pointed  observations 
are  occasionally  introduced  in  it,  to  explain  the  principles  of  the 
old  law,  and  the  alterations  made  in  it  by  subsequent  statutes. 

Mr.  Hargrave  began  the  PBESENT  EDITION,  by  publishing 
it  in  numbers.  Soon  after  his  publication  of  the  First  Number,  he 
was  favoured  with  lord  chief  justice  Hale's  manuscript  notes.  By 
an  advertisement  prefixed  to  the  Second  Number,  he  informed  the 
Public  that  they  were  very  numerous,  as  far  as  the  Chapter  of  Knight 
Service ;  that  there  were  few  on  the  subsequent  parts  of  the  work ; 

that 
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ihat  for  ibe  oommimiGation  of  them  he  was  indebted  to  the  liberal 
spirit  of  a  noble  lord  *,  who^  he  observed^  had  ever  distingaished 
himself  as  a  sealons  enoourager  of  undertakings  haying  the  least 
tendency  to  promote  science  and  learning;  that  in  the  original, 
some  of  the  notes  were  in  Latin,  but  most  of  them  in  Law-French ; 
and  that  it  was  thought  most  convenient  to  give  the  latter  in  a  literal 
English  translation.  Upon  the  publication  of  the  Becond  Number 
Mr.  Hargrave  received  from  sir  William  Jones  an  account  of  some 
few  various  readings  from  two  English  manscripts  of  Littleton's 
Traures.  By  an  advertisement  prefixed  to  the  Third  Number  he 
informed  the  Public,  that  both  of  these  manuscripts  were  in  the 
public  library  at  Cambridge,  being  marked  D  d  11.  60,  and  M  m  52 ; 
that  the  first  was  written  on  vellum,  and  was  imperfect  at  the  begin- 
ning, and  in  the  Chapter  of  Warranty;  and  that  the  second,  which 
seemed  4o  be  most  valuable,  was  written  on  paper,  and  had  only 
one  leaf  torn,  and  that  its  antiquity  appeared  from  the  following  note 
in  the  first  page : 

Isie  liber  emptm/uit  in  csBmeterio  Sit.  Patdi 

London,  27ih  die  Julii,  anno  regis  E,  4H.  20mo.  lOs.  6d. 

ihat  this  date  showed  that  the  manuscript  was  of  Littleton's  time, 
July  20  E.  4.  being  in  1481,  which  was  the  year  before  Littleton's 
death ;  that  in  referring  to  the  manuscripts,  that  in  vellum  would  be 
distingaished  by  Yell.  MS.  and  that  in  Paper  by  Paper  MS.  With 
these  assistances  Mr.  Hargrave  completed  that  part  of  the  edition 
which  is  executed  by  him.  He  then  relinquished  the  work,  and  by 
an  Advertisement,  (which  immediately  precedes  this  Preface)  he  in- 
formed the  public  of  it,  and  of  the  present  editor's  undertaking  to 
ccmtinue  the  work. 

Soon  after  the  publication  of  this  Advertisement,  the  present 
editor,  through  the  obliging  interference  of  John  Holliday,  esq.  of 
Lincoln's-Inn,  with  the  executors  of  the  will  of  the  late  sir  Thomas 
Parker,  was  favoured  with  a  copy  of  the  notes  of  lord  chancellor 
Nottingham  and  lord  Hale  upon  this  work.  The  following  account 
is  given  of  them  in  a  note  in  sir  Thomas  Parker's  own  hand-writing : 

^^  The  notes  to  this  book,  in  my  hand-writing  (except  one  note 
"  in  folio  26.  b.  and  some  modem  cases,)  were  transcribed  from  a 
'*  copy  of  the  lord  chancellor  Nottingham's  manuscript  notes,  in 
''  the    margin  of   his  lord    Coke's    Commentary  upon    Littleton, 

"  which 


*  The  preseot  Earl  of  Hardwicke. 
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'^  whiob  copy  was  made  for  the  use  of  his  son  Heneage  Finch,  esq. 
''  solicitor-general,  afterwards  earl  of  Aylesford,  and  is  now  in  the 
^^  possession  of  the  honourable  Mr.  Legge,  to  whose  favour  I  am 
<<  indebted  for  these  notes. 

''  The  notes  in  a  different  hand-writing  were  transcribed  froia  a 
'^  copy  of  lord  chief  jostice  Hale's  MS.  notes  in  the  margin  of 
'^  Coke  upon  Littleton,  presented  by  lord  Hale  to  the  father  of 
^^  Philip  Gybbon,  esq.  which  copy  was  made  for  the  use  of  the 
^*  honourable  Charles  Yorke,  esq.  his  Majiesty^s .  solicitor^general. 
^'  The  \H>ok  in  which  the  notes  are  in  the  hand-writing  of  lord 
'^  Hale,  is  now  in  the  possession  of  Mr.  Gybbon;  and  the  book  from 
^f  which  these  notes  were  transcribed  by  the  &?our  of  Mr.  Yorke, 
*^  is  now  in  his  possession. 

«  T.  Parkbe,  1758." 

Under  these  circumstances  the  THIRTEENTH  EDITION  has 
been  completed  in  its  present  from. 

When  it  became  generally  known  that  Mr.  Hargraye  had  relin- 
quished the  work,  the  present  editor  engaged  in  it ;  but  he  did  not 
engage  in  it  while  there  was  the  slightest  probability  of  its  being 
undertaken  by  any  other  person :  and  even  then,  he  would  not  have 
engaged  in  it,  if  by  doing  so  he  incurred  any  obligation  of  complet- 
ing Mr.  Hargraye' s  undertaking  in  aU  its  parts.  He  thought  an 
imperfect  execution  of  the  remaining  part  of  the  work  would  be  more 
agreeable  to  the  public  than  none}  that  to  present  them  with  the 
remaining  part  of  the  text  of  Littleton,  and  his  Commentator,  with 
some  references,  and  tome  notes,  would  be  an  acceptable  offering 
to  them.  No  other  person  appeared  with  any,  an<h  the  present 
editor's  performance  does  not  preyent  the  exertions  of  any  future 
adyenturer. 

Linooln's-Inn,  CHARLES   BUTLER. 

Noy.  4, 1787. 
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AUR    author,   a  gentleman    of    an    ancient    and    a   fair-  The  name  and  d«- 
^  deecended  family  de  Littleton,  took  his  name  of  a  town  greeof  our  author. 
80  called,  as  that  famous  chief-jiistioe  sir  John  de  Markham, 
and  divers  of  onr  profession,  and  others,  have  done. 

Thomas  de  Littleton,  lord  of  Franklej,  had  issue  Elizabeth 
his  odIj  child,  and  did  bear  the  arms  of  his  ancestors,  viz.  His  arms, 
argent  a  chevron  between  three  escalop-shells  sable.     The 
bearing  hereof  is  very  ancient  and  honourable ;  for  the  sena- 
tors of  Rome  did  wear  bracelets  of  escalop-shells  about  their 
arms,  and  the  knights  of  the  honourable  order  of  St.  Michael  Instituted  hy 
in  France  do  wear  a  collar  of  gold  in  the  form  of  escalop-shells  ^^^^    Jrioff    of 
It  this  day.     Hereof  much  more  might  be  said,  but  it  belongs  France,  9  £.  4. 
imto  others.  ^*^* 

With  this  Elizabeth  married  Thomas  Westcote,  esquire,  the  Thomas  West- 
king's  servant  in  court,  a  gentleman  anciently  descended,  who  ^^ 
bare  argent,  a  bend  between  two  ootisses  sable,  a  bordure 
engrayled  gules,  bezanty. 

But  she  being  fair,  and  of  a  noble  spirit,  and  having  large 
possessions  and  inheritance  from  her  ancestors  de  Littleton, 

and 


(xxTiii)  THE   PRBPACBj 

and  from  her  mother,  the  daughter  and  heir  of  Richard  de 
Qaatermeins,  and  other  her  ancestors  (ready  means  in  time  to 
work  her  own  desire),  resolved  to  continue  the  honour  of  her 
name  (as  did  the  daughter  and  heir  of  Gharleton,  with  one  o£ 
the  sons  of  Knightly,  and  divers  others),  and  therefore  pru- 
dently, whilst  it  was  in  her  own  power,  provided  by  West- 
cote's  assent  before  marriage,  that  her  issue  inheritable  should 
be  called  by  the  name  of  de  Littleton.  These  two  had  issue 
four  sons,  Thomas,  Nicholas,  Edmund,  and  Guy,  and  four 
daughters. 

Our  author  bore      Thomaa  the  eldest  was  our  author,  who  bare  his  father's 
name.  christian  name  Thomas,  and  his  mother's  surname  de  Littleton, 

and  the  arms  de  Littleton  also ;  and  so  doth  his  posterity  bear 

both  name  and  arms  to  this  day. 

•«  mu^"^®"'  u  Camden,  in  his  Britannia,  saith  thus :  Thomas  Littleton,  alias 

**  flourish  like  the  Westcote,  the  famous  lawyer,  to  whose  Treatise  of  Tenures 

^  palm-tree,   and  the  students  of  the  common  law  are  no  less  beholden,  than  the 
"  spread     abroad     .  .^        x     t    j.*   •     »    t     x'i.  j. 
^*  like  the  cedar  ^^^^u^i^s  to  Justinian  s  Institutes. 

**  in  LibanuB.** 

Psal.  xcii.  12.  rpj^^  dignity  of  this  fair-descended  family  de  Littleton  hath 

grown  up  together  and  spread  itself  abroad  by  matches,  with 
many  other  ancient  and  honourable  families,  to  many  worthy 
and  fruitful  branches,  whose  posterity  flourish  at  this  day,  and 

[*]  The  best  kind  quartereth  many  fair  coats,  and  [*]  enjoyeth  fruitful  and  opu- 
of  qoarterinff   of/^.,.^  *i.v  ljjj  t 

arms.  ^^^^  inheritances  thereby. 

He  was  of  the  Liner  Temple,  and  read  learnedly  upon  the 

statute  of  W.  2.  De  danis  eonditionalUniSj  which  we  have. 

He  was  afterwards  called  ad  statum  et  grad'  fervieifitiB  ad  legem^ 

King's    Serjeant,  and  was  Steward  of  the  court  of  Marshalsey  of  the  King's 

Rot.  PaL  S3  H-  6  v  o  ^ 

part  1.  m.  16.  household,  and  for  his  worthiness  was  made  by  King  JBT.  6. 
Midi.  84  H.  8.  ibl.  his  Serjeant,  and  rode  justice  of  assise  the  Northern  Circuit, 
^'  ^*  which  places  he  held  under  King  E.  4.  until  he,  in  the  sixth 

year 
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jear  of  his  reign,  eonstituted  him  one  of  the  judges  of  the  court  Jadgeof  the  Con- 
of  common  pleas^  and  then  rode  Northamptonshire  Circuit.  p^°  ^  ^^  ^J^ 
The  same  king,  in  the  15th  year  of  his  reign,  with  the  prince,  1.  m.  15. 
and  other  nobles  and  gentlemen  of  ancient  blood,  honoured  him  Knight    of    the 
with  the  knighthood  of  the  Bath.  ^^'  ^^  ^  ^ 

He  compiled  this  book  when  he  was  judge,  after  the  four-  When  he  wrote 
teenth  year  of  the  reign  of  King  U.  4.  but  the  certain  time  14'^^*:*  q^ 
we  cannot  yet  attain  unto,  but  (as  we  conceire)  it  was  not  ranty,  5. 
long  before  his  death,  because  it  wanted  his  last  hand;  ^'for 
'*  that  tenant  by  eUfftt^  statute-merchant,  and  staple,  were  in  Litt  Sect   692. 
"  the  table  of  the  first  printed  book,  and  yet  he  never  wrote  of  "^^^  ^  ^*^ 
them»." 

Our  author,  in  composing  this  work,  had  great  furtherance  The  deceaaee  of 
in  that  he  flourished  in  the  time  of  many  famous  and  expert  ^}^  coniemport- 
sages  of  the  law.  [a]  Sir  Bichard  Newton,  [6]  sir  John  Prisot,  rai  He  died  27  H.  6. 
Wsir  Robert  Danby,  [d]  Sir  Thomas  Brian,  [«]  sir  Pierce  W  S^du  b^"*' 
Ardem,  [/]  sir  Richard  Choke,  (>]  Walter  Moyle,  [A]  William  M  Jied  le^nL^f. 
Paston,  [i]  Robert  Danvers,  [Ic]  William  Ascough,  and  other  [/]  OrerUved  our 
justices  of  the  court  of  common  pleas:  and  of  the  king's  bench,  ^j^^g^^ed  him 
[fj  sir  John  June,  [wi]  sir  John  Hody,  [w]  sir  John  Fortescue,  "'o-  ^  j.  „  ^ 
[0]  sir  John  Markham,  [ji]  sir  Thomas  Billing,  and  other  excel-  [t]  SnrriTed 
lent  men  flourished  in  his  time.  fiti 

IS 

And  of  worldly  blessings  I  account  it  not  the  least,  that  in 
the  beginning  of  my  study  of  the  laws  of  this  realm,  the  courts 

of 


*  That  Littleton  did  intend  to  write  of  thoee  tenancies,  is  plain  from  the 
291  et  and  S24th  Sections;  bat  it  may  be  jnstly  questioned  whether  the 
fiet  alleged  by  my  lord  Coke,  to  support  his  opinion,  be  true ;  because  in 
the  copy  of  the  Rohan  edition,  now  in  Lincoln*8-Inn  Library,  and  in  that 
It  this  time  in  the  booksellers  custody,  the  Table  mentions  nothing  con- 
cerDJng  these  tenancies ;  nor  does  it  seem  probable  that  there  ever  was  any 
other  table,  both  the  copies  appearing,  on  the  nicest  examination,  to  be 
cooipiete.  Note  to  the  llih  edUi(m.^8€e  alto  Note  1  to  163.  a.  of  the 
prt$ent  editunu 


Died  23  H.  6. 
our 
author. 

Died  83  H.  6. 

Died  18  H.  «. 

jin]  Died  20  H.  «. 

n]  Removed  1  E.  4. 

oj  RemoTed  8  B.  4. 

[pi  Died  21  E.  4. 
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of  jnsticey  botb  of  equity  and  of  law,  were  fiimished  with 
men  of  excellent  judgment,  grayitj^  and  wisdom.  As  in  the 
chancery.  Sir  Nicholas  Bacon,  and  after  him  sir  Thomas 
Bromley.  In  the  exchequer-chamber,  the  lord  Burghley, 
lord  high  treasurer  of  England,v  and  sir  Walter  Mildmay, 
chancellor  of  the  exchequer.  In  the  king's  bench,  sir  Chris- 
topher Wray,  and  after  him  sir  John  Popham.  In  the  com- 
mon pleas,  sir  James  Dyer,  and  after  him  sir  Edmnnd 
Anderson.  In  the  court  of  exchequer,  sir  Edward  Saundera, 
after  him  sir  John  Jeffery,  and  after  him  air  Boger  Man- 
wood,  men  famous  (amongst  many  others)  in  their  sereral 
places,  and  flourished,  and  were  all  honoured  and  preferred 
by  that  thrice  noble  and  virtuous  queen  Elizabeth  of  ever 
blessed  memory.  Of  these  reverend  judges,  and  others  their 
associates,  I  must  ingenuously  confess,  that  in  her  reign 
I  learnt  many  things,  which  in  these  Institutes  I  have  pu1> 
Qneen  £lizafaeth.  lished ;  and  of  this  queen  I  may  say,  that  as  the  rose  is  the 

queen  of  flowers,  and  smelleth  more  sweetly  when  it  is  plucked 
from  the  branch,  so  I  may  say  and  justify,  that  she  by  just 
desert  Was  the  queen  of  queens,  and  of  kings  also,  for  reli- 
gion, piety,  magnanimity,  and  justice;  who  now  by  remem- 
brance thereof,  since  Almighty  God  gathered  her  to  himself, 
is  of  greater  honour  and  renown  than  when  she  was  living 
in  this  world.  You  cannot  question  what  rose  I  mean ;  for 
take  the  red  or  the  white,  she  was  not  only  by  royal  descent 
and  inherent  birth-right,  but  by  roseal  beauty  also,  heir  to 
both. 


And  though  we  wish  by  our  labours  (which  are  but  eunabula 
legiSj  the  cradles  of  the  law)  delight  and  profit  to  all  the  stu- 
dents of  the  law  in  their  beginning  of  their  study  (to  whom 
the  First  Part  of  the  Institutes  is  intended),  yet  principally 
to  my  loving  friends,  the  students  of  the  honourable  and 
I?r2^'T»®"JP'®'  worthy  societies  of  the  Inner  Temple  and  Clifford's  Inn,  and 
LionVInn.  of  Lion  s  Inn  also,  where  I  was  some  time  reader.    And  yet 

of 
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of  them  more  particularly  to  each  as  have  been  of  that  famous 
nniyersity  of  OambridgCi  alma  mea  mater*  And  to  my  much 
honoored  and  beloved  allies  and  friends  of  the  county  of 
Norfold,  my  dear  and  natiye  county:  and  to  Suffolk,  where 
I  passed  my  middle  age  ;  and  of  Buckinghamshire,  where 
in  my  old  istge  I  live.  In  which  counties,  we,  out  of  former 
collections,  compiled  these  Institutes.  But  now  return  we 
again  to  our  author. 

He  married  with  Johan,  one  of  the  daughters  and  coheirs  ^^  marriage, 
of  Wmiam  Burley,  of  Broomscrost  castle,  in  the  county  of 
Salop,  a  gentleman  of  ancient  discent,  and  bare  the  arms  of 
his  family,  .argent,  a  fess  checkie  or  and  asure,  upon  a  lion 
rampant  sable,  armed  gules ;  and  by  her  had  three  sons,  sir  His  issue. 
William,  Richard  the  lawyer,  and  Thomas. 

In  hh   life-time,  he,   as  a  loving  father  and  a  wise  man.  The  re-establiah- 
provided  matches  for  these  three  sons,  in  vertuous  and  an-  riur"b¥Ui"iwiich^ 
dent  families,  that  ft  to  say,  for  his  son  sir  William,  Ellen,  es  of  his  three  aons 
daughter  and  coheir  of  Thomas  Welsh  esquire,  who  by  her  ^  J|^®  *"^ 
had  issue  Johan  his  only  child,  married  to  sir  John  Aston  of 
Tixa],  knight :  and  for  the  second  wife  of  sir  William,  Mary 
the  daughter  of  William  Whittington  esquire,  whose  poste- 
rity in    Worcestershire  flourish  to  this   day.     For  lUchard  He  gare  poawa- 
Littleton  his  second  son,  to  whom  he  gave  good  possessions  ^etohlavouoff* 
of  inheritance,  Alice,  daugher  and  heir  of  William  Winsbury  er  aoiia  ibr  their 
of  Pifleton  Hall  in  the  county  of  Stafford  esquire,  whose  pos-  ^^J*^''"^ 
terity  prosper  in  Staffordshire  to  this  day.    And  for  Thomas 
his  third  son,  to  whom  he  gave  good  possessions  of  inherit- 
ance, Anne,  daughter  and  heir  of  John  Bottreaux  esquire, 
whose  posterity  in  Shropshire  continue  prosperously  to  this 
day.    Thus  advanced  he  his  posterity,  and  his  posterity,  by 
imitation  of  his  vertues,  4iave  honoured  him. 

He 
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His  last  will.  He  made  hiB  last  will  and  testament  the  22d  day  of  Augast 

in  the  twenty-first  year  of  the  reign  of  King  Edward  tbo 
Hisezecutora;  his  fourth,  whereof  he  made  his  three  sons,  a  parson,  a  vicar, 
supervisor.  ^^^  ^  servant  of  his,  executors :  and  constituted  supervisor 

thereof  his  true  and  faithful  friend,  John  Alcock,  doctor  of 
law,  of  the  famous  university  of  Cambridge,  then  bishop  of 
Worcester;  a  man  of  singular  piety,  devotion,  chastity, 
temperance,  and  holiness  of  life ;  who  amongst  other  of  his 
pious  and  charitable  works,  founded  Jesus  College  in  Cam- 
bridge ;  a  fit  and  fast  friend  to  our  honourable  and  vertuous 
judge. 

His  age.  He  left  this  life  in  his  great  and  good  age,  on  the  23d 

His  departure.      day  of  the  month  of  August,  in  the  said  twenty-first  year  of 

the  reign  of  king  Edward  the  fourth :  for  it  is  observed  for 
a  special  blessing  of  Almighty  God,  that  few  or  none  of  that 
profession  die  intestatus  et  improleSf  without  will,  and  without 
child ;  which  last  will  was  proved  the  8th  of  November  fol- 
lowing, in  the  Prerogative  Court  of  Canierbury,  for  that  he 
had  bona  notdbUia  in  divers  diocesses.  But  yet  our  author 
liveth  still  in  ore  omnium  jurisprudentium. 

1  H.  7.  fol.  7.  Littleton  is  named  in  1  JS*.  7,  and  21  JET.  7.    Some  do  hold, 

21  H  7.  fol.  32.  b.  that  it  is  no  error  either  in  the  reporter  or  printer ;  but  that 

it  was  Richard  the  son  of  our  author,  who  in  those  days  pro- 
W.2.  cap,  11.  fessed  the  law,  and  had  read  upon  the  statute  of  TT.  2.  quia 
\*]  See  Littleton,  muUi  per  maUtiam^  and  [*]  unto  whom  his  father  dedicated 
Sect.  749.  tig  ^^^^^t :  and  this  Richard  died  at  PUleton  Hall  in  Stafford- 

shire,  in  9  JT.  8. 

His  sepulchre.  ^^^  ^^^7  ^^  ^^  author  is  honourably  interred  in  the  cathe- 

dral church  of  Worcester,  under  a  fair  tomb  of  marble,  with 
his  statue  or  portraiture  upon  it,  togetEer  with  his  own  match, 
and  the  matches  of  some  of  his  ancestors,  and  with  a  memo- 
rial 
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rial  of  his  principal  titleB ;  and  out  of  the  mouth  of  his  statue 
proceedeth  this  prayer,  Fili  Dei  mUerere  mei^  which  he  him- 
self caused  to  be  made  and  finished  in  his  life-time,  and 
lemaineth  to  this  day.  His  wife  Johan,  Lady  Littleton,  sur- 
vived him,  and  left  a  great  inheritance  of  her  father,  and 
Ellen  her  mother,  daughter  and  heir  of  John  Grendon, 
esquire,  and  other  her  ancestors,  to  sir  William  Littleton 
her  son. 


This  work  was  not  published  in  print,  either  by  our  author  When  this  work 
himself,   or  Bichard  his   son,  or  any  other,  until  after  the  ^"^  published, 
deceases  both  of  our  author  and  of  Richard  his  son.    For 
I  find  it  not  dted  in  any  book  or  report,  before  sir  Anthony  F.  N.  B.  212.  c. 
Fitzherbert  cited  him  in  his  Natura  Brevium  ;  who  published 
^t  book  of  his  Natura  Brevium  in  2t>  JET.  8.    Which  work 
of  our  author,  in  respect  to  the  excellency  thereof,  by  all 
probability  should  have  been  cited  in  the  reports  of  the  reigns 
of  J?.  5.  B.  3.  ff.  7.  or  S.  8.  or  by  St.  Jermyn  in  his  book 
of  the  Doctor  and   Student  *f  which  he  published   in  the 
three-and-twentieth  year  of  S.  8.  if  in  those  days  our  author's 
book  had  been  printed.    And  yet  you  shall  observe,  that  Note, 
time  doth  ever  give  greater  authority  to  works  and  writings 
that  are  of  great  and  profound  learning,  than  at  the  first  they 
had.    The  first  impression,  that  I  find  of  our  author's  book  When  this  work 
was  at  Roan  in  France,  by  William  de  Tailier  (for    that  it  ^  ^"t  imprint- 
was  written  in  French)  ad  imtantiam  Biehardi  Pinsafiy  at  the 
instance  of  Bichard  Pinson,  the  printer  of  king  JT*.  8.  before 
the  said  book  of  Natura  Brevium  was  published ;  and  there- 
fore upon  these  and  other  things  that  we  have  seen,  we  are 
of  opinion,  that   it    was  first  printed  about  the  fonr-and- 
twentieth  year  of  the  reign  of  king  H.  8.  since  which  time 

he 


*  This  book  appears  to  have  been  firat  pnblished  by  J.  Rastell,  1528. 
Amea. 

Vol.  L— 8 
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he  had  been  eommonl j  cited,  and  (as  he  deeervea)  more  and 
more  highly  eeteemed'*'. 

He 


*  This  opinion  of  my  lord  Coke's  concerning  the  time  of  the  first  im- 
pression of  Littleton's  Tenores,  althongh  it  hath  been  followed  by  sir 
William  Dagdale,  in  his  Origine$  Jur%dieiak$t  and  by  bishop  Nicholsoo« 
in  his  Historical  Library,  is  certainly  erroneous;  for  it  appears  by  two 
copies  now  in  the  bookseller's  castody,  that  they  were  printed  twice  at 
London  in  the  year  1528,  once  by  Richard  Pinson,  and  again  by  Robert 
Redmayne;  and  that  was  the  nineteenth  year  of  the  reign  of  H.  6.  To 
determine  certainly  when  the  Rohan  edition  was  published,  is  almost 
impossible;  and  before  any  conjectures  can  be  ofiered  on  that  subiect« 
it  will  be  necessary  to  consider  how  conclusive  the  arguments  his  lord- 
ship draws  from  our  author's  not  being  cited  as  authority  in  the  books 
he  mentions  may  be ;  it  either  proves  what  his  lordship  uses  it  for,  or 
else  that  Littleton's  authority  was  not  then  so  well  established  as  it  is 
now  (for  which  he  gives  us  here  a  very  good  reason) :  and  that  this  last 
is  true,  the  aforesaid  editions  do  sufficiently  evince,  for  their  titles  and 
conclusions  run  thus :  **  Littleton's  Tenures,  newly  and  most  truely 
corrected."  And  in  the  end,  Expliciunt  Tenores  LUtleioni  cum  a2te- 
rationibus  eorwndem  ei  addUumibua  novts,  necnon  cum  tdiU  turn  minus 
utilioribus:  nay,  these  very  additions  are  incorporated  into  the  book 
itself,  nor  are  they  distinguished  by  any  mark  from  the  originaL  The 
weakness  of  this  argument  will  further  appear,  if  it  should  be  applied 
to  the  discovering  the  time  my  lord  Coke's  Commentary  on  Littleton 
was  first  published,  for  this  was  not  cited  as  authority  for  some  time  after 
its  publication.  The  old  editions  above  mentioned,  Pynson's  and  Le 
Tallenr's  name,  and  the  manner  Littleton  is  printed  in  at  Rohan,  seem 
to  be  the  only  means  of  discovering  what  we  seek.  From  those  editions 
we  may  collect,  not  only  that  the  Rohan  impression  is  older  than  the 
year  1528,  but  also  by  what  occurs  in  the  beginning  and  end  of  them, 
that  there  had  been  other  impressions  of  our  author.  From  Pynson's 
name  at  the  end  of  the  Rohan  edition,  it  may  be  concluded  that  he  would 
not  have  engaged  his  friend  William  Le  Talleur  to  have  printed  Lit* 
tieton  at  Rohan,  had  he  ever  before  printed  any  books  in  French ;  and 
that  he  printed  an  Abridgment  of  the  Statutes,  part  of  which  is  in  French, 
in  the  year  1499,  appears  by  one  of  those  books  now  in  the  same  person's 
custody.  Statham's  Abridgment  has  his  name  to  it,  but  there  is  no  date, 
yet  it  being  printed  with  the  same  types,  and  in  the  same  manner,  Lit- 
tleton was  at  Rohan,  and  as  it  is  a  larger  book,  it  is  highly  probable  it 
was  printed  some  time  after  the  publication  of  Littleton's  Tenures,  and 
that  Pynson's  success  in  the  lesser  undertaking  induced  him  to  venture 
on  the  greater ;  which  in  those  dsys  was  the  work  of  two  or  three  years. 

WiUUm 
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He  that  is  deaiipoiift  to  see  Us  picture,  may  in  the  ehureh^  His  picture, 
of  Frankely  and  Hales  Owen  see  the  grave  and  reverend 
eoontenance  of  our. author,,  the  oatward  man;  but  he  hath 
left  this  book,  as  a  figure  of  that  higher  and  nobler  part,  that 
is,  of  the  excellent  and  rare  endowments  of  his  mind,  espe- 
ciallj  in  the  profonnd  knowledge  of  the  fundamental  laws  of 
this  realm.    He  that  diligently  reads  this  his  excellent  work,  The  figure  of  bis 
shall  behold  the  child  and  figure  of  his  mind,  which  the  more  ™^°^ 
often  he  beholds  in  the  visual  line,  and  well  observes  him, 
the  more  shall  he  justly  admire  the  judgment  of  our  author, 
and  increase  his  own.    This  only  is  desired,  that  he  had  writ- 
ten of  other  parts  of  law,  and  especially  of  the  rules  of  good 
pleading,  (the  heart-string  of  the  common  law),  wherein  he 
excelled ;  for  of  him  him  might  the  saying  of  our  English  poet 
be  verified : 

Thereto  be  could  indite  and  maken  a  thiog ; 

There  was  no  wight  could  pinch  at  his  writing :  Chaucer. 

80  far  from  exception,  as  none  could  pinch  at  it.  This  skill 
of  good  pleading  he  highly  in  this  work  commended  to  his  Good  pleading, 
son,  and  under  his  name  to  all  other  students  sons  of  his 
law.  He  was  learned  also  in  that  art,  which  is  so  necessary 
to  a  complete  lawyer ;  I  mean  of  logick,  as  you  shall  perceive  Logick. 
by  reading  of  these  Institutes,  wherein  are  observed  his  syllo- 
gisms, 


William  Le  Talleur  printed  a  Chronicle  of  the  Duchy  of  Normandy,  as 
appears  by  his  name  and  cipher  at  the  end  thereof,  and  the  date  in  the 
beginning,  in  the  year  1487.  The  book  itself  is  printed  without  any  title- 
page,  initial  letter  of  the  chapters,  number  of  the  leaves  or  year,  and  in 
a  character  much  resembling  writing,  and  with  such  abbreviations  as 
are  used  in  mantucripts :  all  which  it  is  well  known  to  those  who  have 
seen  many  old  books,  are  undoubted  proofs  of  a  book's  being  printed 
when  that  art  was  in  its  infancy.  Upon  the  whole  it  may  certainly  be 
ooDcloded,  that  the  book  was  printed  some  years  before  1487;  because 
the  above  mentioned  Chronicle,  which  hath  not  so  much  marks  of  an- 
tiquity, was  printed  in  that  year;  and  from  what  has  been  observed 
eonceming  the  manner  it  is  printed  in,  it  will  be  thought  by  those  who 
are  versed  in  ancient  books,  to  have  been  published  ten  years  before 
that  time.    Note  to  the  Uth  EdUum. 
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gisms,  inductions,  and  other  argnments;  and  his  definitions, 
descriptions,  divisions,  etymologies,  derivations,  significa- 
tions, and  the  like.  Certain  it  is,  that  when  a  great  learned 
man  (who  is  long  in  making)  dieth,  much  learning  dieth  with 
him. 


The    coromenda^      That  which  we  have  formerly  written,  that  this  book  is  the 
tionofhia  work,    ornament  of  the  common  law,  and  the  most  perfect  and  ab- 

solate  work  that  ever  was  written  in  any  human  science ; 
and  in  another  place,  that  which  I  affirmed  and  took  upon 
me  to  maintain  against  all  opposites  whatsoever,  that  it  is  a 
work  of  as  absolute  perfection  in  its  kind,  and  as  free  from 
error,  as  any  book  that  I  have  known  to  be  written  of  any- 
human  learning,  shall  to  the  diligent  and  observing  reader 
of  these  Institutes  be  made  manifest,  and  we  by  them  (which 
is  but  a  Commentary  upon  him)  be  deemed  to  have  folly 
satisfied  that,  which  we  in  former  times  have  so  confidently 
affirmed  and  assumed.  His  greatest  commendation,  because 
it  is  of  greatest  profit  to  us,  is,  that  by  this  excellent  work, 
which  he  had  studiously  learned  of  others,  he  had  faithfully 
taught  all  the  professors  of  the  law  in  succeeding  ages.  The 
victory  is  not  great  to  overthrow  his  opposites,  for  there 
never  was  any  learned  man  in  the  law,  that  understood  our 
author,  but  concurred  with  me  in  this  commendation :  Hahet 
enim  juttam  venerationem  guiequid  exceUit ;  for  whatsoever 
excelleth  hath  just  honour  due  to  it.  Such  as  in  words  have 
endeavoured  to  ofier  him  disgrace,  never  understood  him, 
and  therefore  we  leave  them  in  their  ignorance,  and  wish 
that  by  these  our  labours  they  may  know  the  truth  and  be 
converted.  But  herein  we  will  proceeed  no  farther,  for  StuUum 
e%t  ab9urdas  opinione%  aecuratitis  refellere.  It  is  meer  folly 
to  confute  absurd  opinions  with  too  much  curiosity. 


Cicero. 


Aristotle. 


And  albeit  our  author  in  his  Three  Books  cites  not  many 
authorities,  yet  he  holdeth  no  opinion  in  any  of  them,  but  is 

proved 
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proved  and  approved  by  these  two  faithfnl  witnesBee  in  matter 
of  law,  aathority  and  reason.  Certain  it  is,  when  he  raiseth 
any  question,  and  sheweth  the  reason  on  both  sides,  the  lat- 
ter opinion  is  his  own,  and  is  consonant  to  law.  We  have 
hnown  many  of  his  cases  drawn  in  question,  but  never  could 
find  any  judgment  given  against  any  of  them,  which  we 
cannot  aflb-m  of  any  other  book  or  edition  of  our  law.  In  Note, 
the  reign  of  our  late  sovereign  lord  king  James  of  famous 
and  ever  blessed  memory,  it  came  in  question  upon  a  de-  Mich.  8  Jac.  in 
mnrrer  in  law,  Whether  the  release  to  one  trespasser  should  JjJJ^cJJjij  ^°ijl 
be  available  or  no  to  his  companion  ?  Sir  Henry  Hobart,  that  noon, 
honourable  judge  and  great  sage  of  the  law,  and  those  reve« 
rend  and  learned  judges,  Warburton,  Winch,  and  Nichols, 
his  commpanions,  gave  judgement  according  to  the  opinion  of 
our  author,  and  openly  said,  that  they  owed  so  great  rever- 
ence to  Littleton,  as  they  would  not  have  his  case  disputed 
or  questioned  :  and  the  like  you  may  find  in  this  part  of  the 
Infititutee.  Thus  much  (though  not  so  much  as  his  due)  have 
we  spoken  of  him;  both  to  set  out  his  life  because,  he  is 
our  author,  and  fqr  the  imitation  of  him  by  others  of  our 
profession. 


We  have  in  these  Institutes  endeavoured  to  open  the  true  What  is  endea- 
sense  of  every  of  his  particular  cases,  and  the  eztezt  of  J^tates.^  ^^ 
every  of  the  same,  either  in  express  words,  or  by  implication ; 
and  where  any  of  them  are  altered  by  any  latter  act  of  par- 
liament, to  observe  the  same,  and  wherein  the  alteration 
consisteth.  Certain  it  is,  that  there  is  never  a  period,  nor 
(for  ,the  most  part)  a  word,  nor  an  &c.  but  affordeth  excellent 
matter  of  learning.  But  the  module  of  a  preface  cannot  ex- 
press the  observations  that  are  made  in  this  work,  of  the  deep 
judgment  and  notable  invention  of  our  author.  We  have  by 
comparison  of  the  late  and  modern  impressions  with  the 
original  print,  vindicated  our  author  from  two  injuries:  First, 
from  divers  corruptions  in  the  late  and  modem  prints,  and 

restored 
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restored  our  author  to  his  own :  Secondly,  from  all  additions 
and  eneroachmentB  upon  him,  that  nothing  might  appear  in 
his  work  but  his  own  *. 


The  benefit   of       Our  hope  is,  that  the  young  student,  who  therefore  meet- 
these  lastitntes.    j^^g  ^  ^y^e  first,  and  wrestling  with  as  difficult  terms  and 

matter,  as  in  many  years  after,  was  at  the  first  discouraged 
as  many  have  been,  may,  by  reading  these  Institutes,  have 
the  difficulty  and  darkness  both  of  the  matter  and  of  the 
terms  and  words  of  art  in  the  beginning  of  his  study,  facili- 
tated and  explained  unto  him,  to  the  end  he  may  proceed  in 
his  study  chearfully  and  with  delight ;  and  therefore  I  have 
Wherefore  called  termed  them  Institutes,  because  my  desire  is,  they  should 
Insututes.  institute  and  instruct  the  studious,  and  guide  him  in  a  ready 

way  to  the  knowledge  of  the  nation^d  laws  of  England. 

Wherefore  pub-  '  This  Part  we  have  (and  not  without  precedent)  published 
liflhed  in  Engliah.  j^^  English,  for  that  they  are  an  introduction  to  the  know- 
ledge of  the  national  law  of  the  realm;  a  work  necessary, 
and  yet  heretofore  not  undertaken  by  any,  albeit  in  all  other 
professions  there  are  the  like.  We  have  left  our  author  to 
speak  his  own  language,  and  have  translated  him  into  Eng- 
lish, to  the  end  that  any  of  the  nobility  or  gentry  of  this 
reabn,  or  of  any  other  estate  or  profession  whatsoever,  that 
will  be  pleased  to  read  him  and  these  Institutes,  may  under- 
stand the  language  wherein  they  are  written. 


I  cannot  conjecture  that    the  general  communication  of 

these  laws  in  the  English  tongue  can  work  any  inconvenience, 

RtgvUa.  hut  introduce  great  profit,  seeing  that  Ignorantia  juris  nan 

exeu9aty 


*  In  this  Edition  several  material  passages  of  the  author  are  restored, 
by  collating  the  text  as  pablished  by  lord  Coke  with  the  more  ancient 
printed  copies  by  Lettou  and  Macblinia,  Pynson,  Redman,  dtc.  as  also 
with  several  ancient  MSS. 
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exmat,  Ignoranee  of  the  law  execuseth  not.    And  herein  I  am 

justified  by  the  wifldom  of  a  parliament ;  the  words  whereof 

be,  '^  That  the  law&  and  cnstoms  of  this  realm  the  rather  36  E.  8.  cap.  5. 

<<  shoold  be  reasonably  perceived  and    known,  and    better 

*^  understood  by  the  tongue  used  in  this  realm,  and  by  so 

^'  much  every  man  might  the  better  govern  ^himself  without 

^  offending  of  the  law,  and  the  better  keep,  save  and  defend 

'<  his  heritage,  and  possessions.    And  in  divers  regions  and 

^'  countries  where  the  king,  the  nobles,  and  other  of  the  said 

^  realm  have  been,  good  governance  and  full  right  is  done 

*'  to  every  man,  because  that  the  laws  and  customs  be  learned 

**  and  used  in  the  tongue  of  the  country :"  as  more  at  large 

by  the  said  act,  and  the  purview  thereof  may  appear :  M  Regvlm. 

neminem  opartet  eue  $apienttorem  legibuB^  No  man  ought  to 

be  wiser  than  the  law. 


And  true  it  is,  that  our  books  of  reports  and  statutes  in 
ancient  times  were  written  in  such  French  as  in  those  times 
was  commonly  spoken  and  written  by  the  French  themselves. 
But  this  kind  of  French  that  our  author  hath  used,  is  most  Oar  author's  kind 
commonly  written  and  read,  and  very  rarely  spoken,  and  ^^  FreDcb. 
therefore  cannot  be  either  pure,  or  well  pronounced.  Yet  the 
change  thereof  (having  been  so  long  customed)  should  be 
without  any  profit,  but  not  without  great  danger  and  difiS- 
culty ;  for  bo  many  ancient  terms  and  words  drawn  from  that 
legal  French  are  grown  to  be  vocaiula  artisj  vocables  of  art, 
so  apt  and  significant  to  express  the  true  sense  of  the  laws, 
and  are  so  woven  in  the  laws  themselves,  as  it  is  in  a  manner 
impossible  to  change  them,  neither  ought  legal  terms  to  be 
changed. 


In  school  divinity,  and  amongst  the  glossographers  and 
interpreters  of  the  civil  and  canon  laws,  in  logick,  and  in  86  E.  5.  abi  sup. 
other  liberal  sciences,  you  shall  meet  with  a  whole  army  of 
words,  which  cannot  defend  themselves  in  bello  grammatiealiy 

in 
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in  the  grammatical  war,  and  yet  are  more  Bignifioant,  compen- 
dionSy  and  effeotnal  to  express  the  true  sense  of  the  matter, 
than  if  they  were  expressed  in  pore  Latin. 


Wherefore  called      This  work  we  have  called,  ^^  The  First  Part  of  the  Insti- 
the  First  Part.      ^^^n  ^^^  ^^  ^^^^^^ .  jp^^^  ^^^  ^^l^^  ^^  author  is  the  first 

book  that  onr  stndent  taketh  in  hand:  Secondly,  for  that 
there  are  some  other  Parts  of  Institutes  not  yet  published, 
viz.  The  Second  Part,  being  a  Commentary  upon  the  statute 
of  Magna  Chartay  Westm.  1,  and  other  old  statutes.  The 
Third  Part  treateth  of  criminal  causes  and  pleas  of  the  crown: 
which  Three  Parts  we  have  by  the  goodness  of  Almighty 
Gt>d  already  finished.  The  Fourth  Part  we  have  purposed 
to  be  of  the  jurisdiction  of  courts :  but  hereof  we  have  only 
collected  some  materials  towards  the  raising  of  so  great  and 
honourable  a  building.  We  have,  by  the  goodness  and 
assistance  of  Almighty  God,  brought  this  twelfth  work  to  an 
end :  in  the  Eleven  Books  of  our  reports  we  have  related  the 
opinions  and  judgments  of  others;  but  herein  we  have  set 
down  our  own. 


Before  I  entered  into  any  of  these  Parts  of  our  Institutes, 

I,  acknowledging  mine  own  weaknes  and  want  of  judgment 

to  undertake  so  great  works,  directed  my  humble  suit  and 

prayer  to  the  Author  of  all  goodness  and  wisdom,  out  of  the 

Lib.  Sap.  cap.  ix.  Book  of  Wisdom ;  Pater  et  DeuB  misericordi«y  da  mihifedium 

vers.  4. 10.  tuarum  assistrieem  Sapientiam  !    MitU  earn  de  ccbUb  $anctis 

tuts  et  H  $edey  magnitudinia  tuasj  ut  mecum  sit  et  mecum  laboret 
ut  seiam  quid  acceptum  ait  apud  te  !  *^  0  Father  and  God  of 
'^  mercy,  give  me  wisdom,  the  assistant  of  thy  seats !  0 
<^  send  her  out  of  the  holy  heavens,  and  from  the  seat  of 
<<  thy  greatness,  that  she  may  be  present  with  me,  and  labour 
^^  with  me,  that  I  may  know  what  is  pleasing  unto  thee !" 
Amen. 


Our 
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Our  author  hath  divided  his  whole  work  into  Three  Sooks. 
lu  his  First  he  hath  divided  estates  in  lands  and  tenements,  in 
this  manner :  for  re9  per  divmofiem  mdiu%  aperiurUur.  Bncton. 

A  FlOUBE  OV  THE  BtVISION  OF  POSSESSIONS. 

Fee-simple. 


^7  the 
common  y 
law   -    -^ 


Inheritance 


\  r  lienerai. 

[Fee-taU    -  -j  Special. 


r  General. 


/Into  the 
state  of< 
freehold 


Tenant  in  tail  after  poesihilitj  of 

issue  extinct. 
Tenant  by  the  cnrtesr. 
^Forterm  oflife^  (I.  Bj    the    common 

of  the  tenant  \ 


For  term . 
of  life    A 


Tenant  in 
dower,    ^ 


law. 

2.  By  the  customs. 

3.  Ad    oitmm     eceU' 


4.  Bx  aueniUjHOru, 

5.  IhlapUtitbeaU, 


JPor  term  of  life  of  another. 


tenant  for  jears,  or  half  a  jear,  kc. 


^Under  the  state  of  freeholds 


f  Expressed. 


ITenant  at  will    -    -  •{ 

(implied. 
fij  custom,  these  may  be  so  dirided  as  estates  hare  been  by  tiie  common  law.  / 

Our  author  dealt  only  with  the  estates  and  terms  ahove- 
said :  somewhat  we  shall  speak  of  estates  by  force  of  certain 
Btatates,  as  of   atatnte-merchant,  statute-staple,  and   eUgit, 
(whereof  our  author  intended  to  have  written)  [*]  and  likewise  [*]  See  the  first 
to  executors  to  whom  lands  are  devised  for  payment  of  debts,  »ma'ktothePre. 
and  the  like. 


I  shall  desire,  that  the  learned  reader  will  not  conceive  any 
opinion  against  any  part  of  this  painful  and  large  volume,  Reg^. 
mitil  he  shall  have  advisedly  read  over  the  whole,  and  diU-  f^^^^^Jffl 
gently  searched  out,  and  well  considered  of  the  several  autho-  tola  renoncogni- 
rities,  proofs  and  reasons  which  we  have  cited  and  set  down  for  ta^deeajuUcm-e. 
warrant  and  confirmation  of  our  opinions  throughout  this  whole 
work. 

Mine 
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Mine  adrice  to  the  Btndent  is,  that  before  he  read  any  part 
of  onr  Commentaries  npon  any  Section,  that  first  he  read 
again  and  again  our  author  himself  in  that  Section,  and  do  his 
best  endeavours,  first  of  himself,  and  then  by  conference  with 
others,  (which  is  the  life  of  study)  to  understand  it,  and  then 
to  read  our  Commentary  thereupon,  and  no  more  at  any  one 
time  than  he  is  able  with  a  delight  to  bear  away,  and  after  to 
meditate  thereon,  which  is  the  life  of  reading.  But  of  this 
argument  we  have,  for  the  better  direction  of  our  student  in  his 
study,  spoken  in  our  Epistle  to  our  First  Book  of  Reports. 

And  albeit  the  reader  shall  not  at  any  one  day  (do  what  he 
can)  reach  to  the  meaning  of  our  author,  or  of  our  Commen- 
taries, yet  let  him  no  way  discourage  himself,  but  proceed ;  for 
on  some  other  day,  in  some  other  place,  that  doubt  will  be 
cleared.  Our  labours  herein  are  drawn  out  to  this  great  volume, 
for  that  our  author  is  twice  repeated,  once  in  French,  and  again 
in  EnglisL 
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Synopsis  totius  Littleton  AncHytice. 


^Ihlieritanoe 


'^BstatM  of  ( 


Froeholdbj  i 


By  the  oommon  law,  u  Fee  Simple,  Book   I. 

Chap.  I. 

fFeeTaile       .  .        .2. 

By  sUtute,  aa^  Fee  Taile  after  poeiibility  of 

(.     issue  ezdnei      .        .        .    S. 

r  The  aet  of  law  j  tenant  |  J^J?**  ^'^•V       •    f  • 
'  1  In  Dower        .        .    6. 


'^Tiaes 
of 


'I 


O  -s 

9 


Land 
freehold 


of  J 


Certaine 
qnaliflea- 
tions  of 
tates  by 


I  Agreement  between  pnrty  and  par^;  as 

y     Tenant  for  Life 6. 

/^  If  Deseent,   Parcenary,  Book  IIL 

Beason  of  miztare  with      )  Ch.  1,  2. 

otherposse8Bioos,«e»2.by  SS  Parehase,Jointenaney   .    .    .  3. 

8  I  Both,  Tenaney  in  Cwmmoa     .  4. 
/  Law  itselt 

^rstrengthens/^ 
theestote    (Bemitter   12. 
already       J 

establish     ]  Warranty  13. 
ed,   as        (^ 


Batifying 
of  estates 
by  the  aet 
of  .    .    . 


< 


Intitn. 

ted  by^ 

righti 


Thede> 
stmetion 


by  adding  f 

asnrerand   Belease       8. 
Parties^  better  title  ^ 

therennto,  jConflrma- 
as    .    .    .1^  tton    .    .  9. 
Interested  in  the  possession,  as 

^   Attomement 10. 

(  Biseontinnaace  of  a  right 11. 

j  r  manner  how  by  descent  t. 

\  Oontinnanoe  of  j 


of  estates     \^  a  wrong;    ihe<  meanshowtoprcTentlt' 
by  .    .    .  1^  by  continual  claim    .  7. 

Either,  according  to  the  performanoes  or  non-per- 
V^  formances  thereof,  as  Conditions      .  .        .5. 

fTh.Ki.g,niy.«(«~^3.^5^^;   :   :   :   :    :    .°-5: 

/^Spiritnal  Frankalmoigne ^       •      6. 

(not  continued  in  the  line  .  1. 
continued   in   the  line    of 
the  lord  and  tenant,  called 
Homage  Aunoestrell  .        .  7. 
iFealty 2. 

(  generaUy  throughout  f  ^^*«*  '        '  *' 
^j^^J      the  realm         .        \-^^^     ^        „ 

(  particulariy  in  private  places.  Burgage  10. 


Tenures,  tetL  the 
serviees  which 
are  as  it  were  the  / 
bond  betwixt  theS 
lord  and  tenant^     Other  lords 
whereby  lands         also  of  these^ 
are  held  to    .    .   I  tenements, 

Vwhich  are 


Tempo- 
ral, to  be 
perform- ( 
ed  by 
their 


8. 


fEscuage  .  « 

Fees  j  Knights  Senrioo  .  4 


Both  these  tenants 
k  bring. 


Bond  Villenage 


.  11. 
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Fee  Simple.    Lib.  1.  Cap.  1. 

/TiiA  nA*nM  Af  r  TiiA  viamA  I  ^®  reasoD  of  the  denomination, /eoctvm  HmpUx,  hoerediUu  UgxHtna,  {  1. 
iis  OBto^  SI  ^  ^^®  '"°*^  appeUation  thereof  by  thia  word  fee  without  addition,  2«S. 

respeol  of        (  The  quality  of  the  estate.    It  is  the  greateet  a  man  ean  have,  11. 

^Th.  tat  obtain!..,  i^^  [  s:  ::^'^,tt^'irh.w. 

The  next  heir  ooUaterall  of 

the  whole  blood  shall  inherit, 

J  2. 

/^Por-  S       Kone  of  the  half  blood,  as 

ohase ;  I  ^The  general  rules         /  heir;  and  therefore  the  nnole  or 

where  N  The  con-  thereof.  ]  sister  of  the  whole  blood,  if  the 

note        tinninc  of  brother  had  possession,  shall  be 

preferred  before  the  brother  of 
^the  half  blood,  6,  7,  8. 
The  eldest,  6. 
1  (     Lands  may  Uneally  descend, 
bat  not  asoend  in  the  right  line, 
as  to  father  or  other  ancestor,  but 
shall  rather  escheat  to  the  lord,  3. 
The  heir  of  the  part  of  the  fa- 
ther shall  first  inherit,  and  then 


The 
kinds 
thereof; 
Fee 
^simple 


Abso- 
lute, ob- 
tained 

by 


< 


\  The  con- 
tinning  of 
it,  being 
gotten  by 
inherit- 
ance; 
in  which 
note 


The  de- 
grees 
thereof 
^between 


Brethren. 


Others. 


»< 


on  the  part  of  the  mother,  4. 
Descent,  the  inheritance  whereof  goeth  as  before  of  lands  porohased,  but 
{  that  it  shall  always  continue  in  the  line  of  the  ancestor  from  whom  it  did 

come;  and  for  de&ult  of  sudi  issue  shall  escheat  to  the  lord,  4. 

(     Of  things  in  mannall  possession, 
3       Suits;  where  observe  the  manner  of  I  occupation,  or  receipt  in  his  own 
V  pleading,  that  he  was  seised  .    )  demesne  as  of  fee. 

L     Of  other  things  as  of  fse,  10. 
Determinable  upon  contingency;  as  if  a  man  have  lands  to  him  and  his  heirs  as  long  as 
Paul's  standeth;  but  it  is  not  so  of  chattel^  for  they  go  always  to  the  executor,  740. 
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Thequa- 
litiyofthis 
estate  in 


The  incidents 
necessary  to 
this  estate. 


The  di- 
vers sorts 
thereof; 
for  some 
v^are  .  .  . 


Fee  Taile.    lab.  1.  Gap.  2. 

The  reason  of  the  name,  •wL  it  is  called  fee  taile,  because  entailed.  1.  Limited  how 
long  it  shall  continue;  for  if  the  issue  in  taile  fkile,  the  donor  or  his  heirs  may  enter  as 
in  their  reversion,  18, 19. 

Their  tenure,  •etl,  the  donees  hold  of  the  donors  by  such  services  as 
they  hold  of  the  lord  paramount;  but  donees  in  f^ankmarriage  hold 
by  fealty  only,  until  the  fourth  degree  be  past,  19,  20, 138.^ 

The  conveyance  to  this  estate,  teil,  by  heirs  entailed  only. 

(     When  lands  are  given  to  a  man  or  woman  and 
I  the  heirs  of  his  or  their  body,  14, 15. 

For  if  there  be  no  certain  body  limited,  it  is 
fee  simple,  31. 

Expressly,  when  the  body  of  the  baron  and 
feme  is  limited,  16. 

I      Inclusively,  when  lands  are  given  in  ft«nkmar- 


By  express  words  of 
the  Stat  of  West  2.  c, 
1.  {  13.  and  these  are 


General. 


SpeoialL 


I 


By  the  equity 
of  the  statute.  I 


'lage,  17.  And  this  estate  was  at  common  law,  271. 
With  *  dUttaettoa   to  th.  -x,   «  ^^[^^:t^^^i^'*'-^'' 

For  the  will  of  the  donor  is  to  be  observed,  22. 

^  When  lands  are  given  to  baron  and  feme  and  the  heirs  of 
the  body  of  the  baron,  the  feme  hath  an  estate  for  life,  and 
the  baron  in  taile  fenerall,  26;  but  if  it  were  given  to  baron 
and  feme  and  the  heirs  of  the  baron  which  he  shall  beget  of 
the  body  of  the  feme,  he  hath  taile  spedall,  and  she  an  estate 
for  life>  27. 

When  to  a  man  and  to  the  heirs  which  he  shall  engender 
on  the  body  of  his  wife,  he  hatti  taile  special,  and  she 
nothing,  29.  38.  63. 

When  a  man  hath  issue  a  son,  and  dieth,  and  lands  are  given 
to  the  son  and  to  the  heirs  of  the  father's  body  begotten,  30. 
^and  many  such  there  be  by  equi^  of  the  itatais,  SO. 


Without; 
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Tenant  in  Taile  after  Possibility  of  Issue  extinct.   Lib.  1.  Cap.  3. 

Ii  wb«D  lands  are  gixen  in  speeial  taile,  and  one  of  the  donees,  or  the  man  or  woman  of  whoM  body  tho 
iaae  in  tntle  ia  limited  to  proceed  dietb,  there  being  no  isaae  in  taile  in  life,  then  the  sorriTing  donee  ii 
thus  ealled,  beeaoM  there  ie  no  posdbilitj  left  of  having  issue  inheritable  to  the  land,  }  9S,  33,  84. 


Tenant  by  the  Curtesy  of  England.    Lib.  1.  Cap.  4. 

Is  when  one  taketb  a  feme  inheretri^  to  wife,  in  whose  right  he  was  seised  of  lands,  and  by  whom  he  thai 
halh  or  had  issue  bom  alive,  whieh  by  possibility  might  inherit  those  lands  after  her  death,  for  he  is 
tenant  by  the  onrte^  of  England,  {  36. 


The 


of  the  denomination,  tdL  because  used  in  no  other  country  bat  in  England,  35. 


Dower.     Lib.  1.  Cap.  6. 


^Common 
where 
note 


f  By  the 
operation 
of  the 
law. 


^  Of  what  lands  a  woman  shall  be  endowed,  teiL  of  the  third  part  of 
all  snoh  which  her  husband  had  during  the  ooTertmre,  If  he  held 
them  not  jointly  with  others,  45.  and  if  she  were  at  the  deadi  of  her 
husband  of  the  age  of  nine  years,  36.  Sed  qwgrt,  if  this  be  neoes- 
sary  to  the  endowment a<i  otHvm  teeUtim^iex  auentu patri; 42.  If 
any  issue  which  is  or  by  possibility  might  hare  been  begotten  on 
her  body,  might  by  possibility  have  been  heir,  36.  63.  he  shall  be 
tenant  by  curtesy,  if  the  issue  might  hare  been  her  heir,  62. 


There  are 
fire  kinds 
of  DowsBy 

whereof 
lome  are 


V 


In  what 
hold. 


manner 


In  sereralty,  if  the  lands  were  not  held  in 
common,  36.  44. 

By  assignment,  if  it  were  not  certain  which 
should  hare,  48. 


Customary;  where  according  to  the  custom  she  may  be  endowed  of  the  whole, 
^and  sometimes  of  a  moiety,  37. 


r^In  suit,  which 
is  of  two 
sorts,  38. 


IS^heaet 
of  parties, 
k  by  matter 


These  two  a  wo- 
man may  reftise,  if 
she  nerer  accepted 
them,  and  take  her 
dower  at  the  com- 
mon-law, 41. 


Ad  otiinm  eceUtuB,  when  one  seised  of 
lands  in  fee  (for  tenant  in  taile  cannot 
thus  endow  his  wife,  but  that  the  issue  in 
taile  or  donor  may  defeat  it,  46.)  and  be- 
ing of  full  age,  (otherwise  the  heir  of  the 
husband  may  put  her  out,  47.)  endoweth 
his  wife  at  the  church  door  of  a  certain  ) 
part  of  his  land,  39. 

Ex  oMeiMtt  patris  is  as  the  former,  but 

that  this  is  in  the  life  of  the  father,  the  son 

being  heir  apparent,  42.  in  which  case  it 

is  thought  she  had  need  of  the  deed  of  the 

^  fitther  proTing  his  assent  to  it,  40. 

Of  record.  This  is  dower  d^  laplwa  beale,  where  the  feme,  at  the  praying  of 
gardein  in  chiralry  in  court  of  record,  doth  endow  herself  in  the  presence  of 
her  neighbours  of  the  best  part  of  the  land  she  holdeth  as  gardein  in  socage, 
in  reoompense  of  her  dower  of  those  lands  which  the  lord  hath  as  gardein 
in  chiralry;  and  this  is  for  saring  the  estate  during  the  minority  of  the 
^heir,  48,  40,  60. 
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Tenant  for  Term  of  life.    Lib.  1.  Cap.  6. 


Note 
the   ( 


Kinds  of  this 
estate,  §eil. 


Quality  thereof, 
in  consideration 


{Of  the  lessee's  own  life ;  this  is  properly  called  lessee  for  life. 
Of  another  man's  life;  and  this  is  properly  called  lessee  for  aaother 
life,  56. 

Of  the  goodness  of  this  estate,  teiL  it  is  in  freehold,  but  yet  in  the  low< 
degree  thereof 

Of  the  nsnal  name  in  passing  thereof  from  the  one  to  the  other.     As  in 
feoffments  in  fee  they  are  called  feoffor  and  feoffee,  and  in  gifts  donor  and 
donee ;  sChere  he  that  granteth  the  estate  is  called  lessor,  and  he  to  whom  It 
^is  granted  lessee,  57. 


Tenant  for  Years.    Lib.  1.  Cap.  7, 


Note 
the 


Name  of  this  estate,  vis,    ... 


( 


/  How  it 
passeth 
from  the 
lessor  to 
the  lessee 


Nature 
of  it, 


By  what  circumstances./ 


(When  one  leaseth  lands  to  another  for  a  term  of  yearsy 
the  lessee  is  thus  called,  58. 
Bo  if  the  lease  be  but  for  half  a  year,  or  a  quarter,  for 
there  is  no  other  term  to  term  him,  67. 

The  lessee  may  enter  when  he  idll  by  foroe  of 
his  lease,  by  or  without  deed ;  and  lirery  is  not 
necessaiy,  unless  where  ftreehold  passeth  in  pos- 
session or  remainder  [then  it  is],  50, 60. 

Unless  it  be  in  ezchanees,  where  if  the  lands  bo 
in  one  county  it  is  good  by  parol,  62,  63. 

That  the  estate  of  the  exchanges 

Note  in    I  must  be  equal  [not  the  ralue],  64»  66. 

exchanges,  |     That  in  both  their  deeds  mention 

I  must  be  made  of  the  exchange,  05. 

How  many  liveries  there  needs  [when  necessary], 

9cil,  but  one  in  erery  county,  if  it  be  made  in  the 

^name  of  all  in  the  same  county,  61. 


2 


At  what  time  it  taketh  effect,  teiL  at  the  time  prefixed,  although  the  lessor 
die  before  the  day ;  and  yet  the  death  of  the  feoffee  is  a  countermand  of  a 
^letter  of  attorney  to  deliver  seisin,  66. 

1  z'  To  pay  the  rent  reserved,  else  may  the  lessor  distrain  or  bring 
an  action  of  debt;  but  if  the  lessor  were  not  seised  at  the  time 
of  the  lease,  the  lessee  may  plead  in  barre,  if  it  be  not  by 
indenture,  58. 

He  must  amove  his  household  stuff,  and  oome  before  his  leass 
expire,  or  else  after  the  lessor  may  take  them,  68. 
The  lessee  for  years  is  bound  to  repair  the  house,  Ac  71. 
Liable  to  a  writ  of  wast,  if  he  commit  any,  67. 


What  inconvenicDces 
kthis  estate  is  tied  unto,  i 

2 


3 
4 


Tenant  at  Will.    Lib.  1.  Cap.  8. 


/  Divers  sorts  of  this 
estate ;  for  it  is  created  , 
either      .    .    .    -    . 


Note 
the 


Necessary    appen.< 
dances  to  this  estate. 
For 


Expressly ;  as  when  one  letteth  lands  to  hold  at  his  will ;  and  it  is  called 
so,  because  there  Is  no  certainty  of  the  estate  but  only  at  will,  68.  If 
therefore  it  be  granted  to  the  lessee  and  his  heirs  at  will,  this  woi^  (heirs) 
is  void,  82.  Yet  if  the  lessor  determine  his  will,  the  lessee  shall  have  con. 
venient  time  to  carry  away  his  com  and  household  stuff,  as  well  as  exeeu. 
tore  for  the  goods  of  their  testator,  68,  60. 

By  implication ;  as  when  one  having  a  deed  of  feofbnent  made  unto  him, 
and  entereth  before  livery,  70. 

{They  shall  not  do  fealty,  84. 
They  must  pay  the  rent  reserved,  else  may  the 
lessor  distrain  or  bring  an  aoUon  of  debt»  72. 

The  things  he  is  not  bound  to  reparations,  yet  is  punishable  for  voluntary 
wast,  as  well  as  a  bailee  for  goods  lent  him,  71. 
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(Ixrai) 


Tenant  at  Will  according  to  CuBtom.    Lib.  1 .  Cap.  9, 10. 


Koto 


of  this 
estate ; 
for  it  is 
by   .    . 


Condition 
of  it;  in 
regard  of 


Copy  of  oonrt  roll,  73.  and  so  caDed,  because  the  tenants  have  no  other  erideneo 
bnt  of  their  lord's  oonrt  roll,  75.  And  it  is  when  one  koldeih  land  at  the  will  of  tho 
lord ;  and  althongh  thej  have  inheritanoe,  yet  if  the  lord  onst  them,  they  haTo  no 
remedy  bat  by  petition,  77.  aooording  to  the  custom  of  the  manor,  75. 

The  verge ;  which  diifereth  from  the  former  only  in  the  nse  of  the  white  rod  in  their 
^surrenders,  78* 

The  quality  of  it  Is  a  base  tenvre,  for  they  have  no  freehold  by  course  of  common 
law,  81 ;  although  by  custom  they  may  have  estates  of  inheritance,  81,  82, 

In  passing  it  from  a  man,  which  is  by  surrender ;  for  if  he  alien 
by  deed,  it  is  a  forfeiture,  74.    And  this 

Into  the  hands  of  the  lord  to  the  nse  of  him  who 
should  have  it  by  some  custom,  78. 

Into  the  hands  of  the  bailiff  or  reene,  or  of  two 
honest  men  of  the  said  lordship,  and  tiiey  to  pre- 
sent it  at  the  next  court,  79.  And  generaly  all 
such  customs  not  repugnant  to  reason  are  allow- 
able, 80. 

In  oontinn-  ( Fine,   which   must  be   by  plaint  in  their  lord's 

ing  of  it  be-  I     court,  78. 

ing  passed     |  Sustentation  of  their  houses  by  reparation,  88. 

by    -    -    '  [  Service,  9eiL  such  a  tenant  must  do  fealtj,  84, 182. 


,  The  cirenmstance  < 


Surrender  is  < 


Homage.    lib.  2.  Cap.  1. 

The  nature  of  this  serrice ;  «eiJL  it  is  the  most  honourable  a  tenant  can  do  to  his  lord,  85. 


HOMAGB. 


\ 


The  per- 
I  formaace 

of  it; 

where 
knote 


The  persons 
which  should 


The  serrice 
itself. 


Make  it  They  must  have  a  greater  estate  than  for  life;  for 
no  tenant  for  life  can  take  or  do  homage;  therefore  one  entitled 
to  be  tenant  ptr  curtesy  during  the  life  of  his  wife  shall  do 
homage ;  after  her  death  not,  90.  « 

Take  it;  none  but  the  lord  himself,  02. 


/    Of  him  only,  "  I  become  your 


The  manner  how  it  must  be 
done,  vis.  the  tenant  be  bare- 
headed, kneel  on  both  knees, 
and  hold  both  his  hands  be-\ 
tween  the  hands  of  his  lord, 
and  shall  say,  if  he  hold 


man,"  Ac.  unless  he  be  a  man  of 
religion,  or  feme  sole,  and  they 
shaH  leave  out  these  words,  85, 
80,  87. 

Of  more  lords,  he  shall  say  in 
the  end,  "saving  my  faith  which 
I  owe  unto  my  sovereign  lord  the 
king  and  other  lords,"  Ac  80. 


The  times  how 
often  it  shall  be 
1^  done,  vis. 


One  tender,  if  the  lord  reAise,  exouseth  the 
tenant  of  being  distrained  for  it,  until  his  lord 
demand  it  again,  and  it  be  denied,  150,  151. 

Once  doing  of  it  exouseth  him  for  his  life 
against  any  that  comes  in  by  descent;  but 
not  against  him  that  recovers  by  any  title, 
^  148, 149. 


Fealtie.    Lib.  2.  Cap.  2. 


fuAsam,  i 


What  manner  of  f  Fealtie,  in  English,  is  as  much  as  fidetitaa  in  Latin,  91. 
service  this  is      [  It  is  incident  to  all  tenures  but  frrakalmoigne,  181. 

(Make  it;  tcU,  for  life  or  years,  but  not  tenant  at  will, 
98. 132. 
Take  it;  the  steward  or  bailiff  of  the  lord's  court 
92. 

ThefarBsofit,88.91.  94. 


(xlviii) 
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^The  natare 
of  this  Mr- 
yioe  in  re- 
gudof 


ESOUAM.  i 


/ 


Escuage.    Lib.  2.  Cap.  3. 

'  The  nalare  of  the  name  eeenage^  in  Latin  9etUaffinm,  MrvituMi  $euti,  05. 

■ 

How  it  ought  to  be  performed,  yii.  he  that  holdeth  this,  when  the 
king  makes  a  voyage  royal  out  of  the  resume  most  go  wi^  him,  and 
(  _  so  oontinue  after  the  rate  of  forty  days,  for  a  knighf  s  fee ;  hut  how 

these  forty  days  sliall  be  aooonted,  futgre,  95,  9t. 

How  it  shall  be  tried,  vis.  by  eertiileate  to  tiie  Justice 
under  the  seal  of  the  marshal  of  the  king's  host,  102. 

How  punished,  tIs.  it  hath  been  used  to  be  assessed 
by  parliaments  how  much  Idngs  tenants  should  pay 
after  the  quantity  of  the  tenure ;  and  there  the  mean 
lords  shall  either  levy  their  duties  by  distress,  or  by 
a  writ  de  $eutagio  kabmdo,  97. 100, 101. 


The  per- 

formanoe^ 

thereol 


If  not  per- 
^formed. 


The  several  f     Uncertain,  as  before;  or  if  the  tenants  have  a  custom,  to  pay  half,  Ac  if  it 
kinds  there- J  be  uncertain,  and  this  kind  is  intended  in  speaidng  of  escuage  generally,  which 
of;  for  it  is  ]  draweth  to  it  homage,  and  homage  draweth  to  it  fealty,  98,  99. 
^eiUier  (.     Certain ;  as  to  pay  0».  Sd.  at  aU  times,  this  is  but  socage  in  eifect,  98. 120. 


Knights  Service.    Lib.  2.  Cap.  4. 

Tk^  v;.  J.  1  r  Homage,  fealty,  escuage,  is  knights  ser?ioe,  103. 

r.!««?     I  Tenure  by  \  Oastie-gard, " 

*^«"*^^     J  IComageofa 


r^Oftiie 
heir, 


Kniohtb  / 

SlRVIOB. 


rWard- 
.ship; 
where 
note 
the 
per- 
sons: 


The  inci- 
dents 
there- 
unto.   It 
l^drawetik 


111.  121. 

common  person,  150. 

^  When  he  shall  be  in  ward,  vii.  during  his  nonage,  after  the 
death  of  any  ancestor  fh>m  whom  he  claims  his  descend  and  shall 
not  be  in  ward  for  his  body  during  the  life  of  his  father,  114. 

'  Of  an  heir  male  at  the  age  of  21  years,  which 
is  fall  age  of  male  and  female,  except  he  enters  into 
religion  daring  his  minority,  104.  203. 269. 


When  out 
of  ward  at 
fall  age, 
9oiL 


Of  an  heir 
Viemale. 


Of  the  garden;  which  is  gardien 


(  By  the  common  law  at  14  years 
which  is  the  age  of  discretion,  103. 

^  By  the  stot  Westm.  1.  ch.  22.  at 
10,  if  the  heir  were  under  14,  and 
unmarried  at  the  death  of  her  anoes- 

^  tor,  103. 

En  droit,  by  reason  of  the   tenure^, 

as  before,  116. 
£»  /ait,  where  the  other  grants  the 

ward  over,  116. 

/  How  often,  9ciL  but  once ;  and  thereupon  if  the 
lord  marry  his  ward  within  the  age  of  14  years,  and 
he  then  disagreeth,  as  he  may,  or  that  his  wife  die 
daring  his  minority,  he  shall  not  be  in  ward  again 
to  him  for  his  body,  104, 105, 106. 


^  How  the  lord 
shall  take 
benefit  of  the 
marriage. 


Marriage; 
where  note 


In  what  man- 
ner, vis.  with- 
out disparage- < 
^ment 


'  When  the  heir  shall  be  said  to 
be  married  to   his   disparagement, 

108.  Of  the  kinds  thereof,  qwere, 

109.  But  generally  it  cannot  be  if 
the  ward  be  above  the  age  of  14 
yean  at  the  time  of  his  marriage, 
107. 


What  pe- 
nalty if  the 
gardian  thus 
marry  him. 


V. 


What  remedy,  if 
the  ward  refuse  to 
many  upon  alaw- 
ftd  tender. 


The  friends  of  the 

ward  may     enter 

upon  the    gardian, 

(  108.  In  their  de- 
fault it  seems  the 
ward  himself  may, 

U08. 

If  he  oontinue  unmarried,  he  shall  forfeit  the 
single  value  of  his  marriage  to  his  lord,  110. 

If  he  marry  himself  during  his  minority,  the 
doable  vsdue,  110. 


Belief  of  the  heir,  If  he  be  at  ftill  age  at  the  death  of  his  ancestor,  which  is 
L  after  the  rate  of  100  soL  for  a  whole  knighf  s  fee,  112, 118. 
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(zlix) 


Socage.  Lib.  2.  Cap.  5. 


Social. 


The 

tenim 

itoolf; 

where 

nole 


Thedi. 
▼en  sorti 
thereof! 


s. 


The  in- 
oidenU 
apper- 

tuning 


< 


Where  one  holdeth  land  by  oertain  serrioe  for  all  manner  of  serrices,  as 
homage  and  rent,  or  homage  and  fealty,  or  homage,  fealty,  and  rant,  117. 

By  fealty  only,  if  the  lord  refuse  no  other  serrioe,  118,  130,  131. 

By  esonage  eertain,  120,  to  pay  a  ram  oertain  for  guarding  a  castle,  121, 
and  generally  by  any  sernoe  which  is  not  knights  serrioe,  118. 

The  denomination  Moeagitum,  or  •erfriiium  9ocm}  the  name  whereof  remain eth, 
althongh  for  the  most  part  the  manner  of  the  serrioe  by  mntoal  consent  be  altered 
into  an  aannal  rent,  119. 

(    How  much  mnst  be  paid  for  relief,  §eiL  the  Talue  of  a 

To  the  lord  of  whom  the   whole  year's  rent  to  the  lord,  120, 128. 

lands    are    holden,  relief  I     When  to  be  paid,  teiL  immediately,  or  else  the  lord 

after  the  death  of  snch  a  ]  may  distrain  for  it,  unless  the  senrioes  be  of  that  quality 

tenant;  where  note  that  they  cannot  be  gotten  bat  at  some  oertain  time  of 

I, the  year,  127, 129. 

r    Ward;  for  if  raeh  tenant  die,  his  heir  within  the  age  of  14  years,  his  pro- 

ekein  amy,  to  whom  the  inheritanee  eannot  come,  shall  always  hare  such 

To  the        heir  in  ward  antU  he  be  14  yean  of  age ;  but  he  most  aoeonnt  for  the 

gardian      profit  the  reasonable  expenses  dednoted,  and  so  mast  any  other  that 

.Si  soeage.  J  taketh  upon  him  as  gardian ;  bat  aooonnt  will  not  lie  against  ezecaton 

I  bat  for  tne  profits  iSter  the  age  of  14  yean.     Queers,  whether  it  shall  be 

brought  against  him  for  profits  afler  14  as  gardian  or  bailiiT,  123,  124,  125. 

Marriage  doUi  not  of  right  belong  to  the  gardian  but  if  he  do  marry  his 

I  ward,  he  nmst  aeoonnt  for  it,  123. 


JUKKAtMOlQK*, 


I 


Frankalmoigne.    lab.  2.  Cap.  6. 

To  whom  lands  may  be  so  given  to  be  holden,  seiZ.  to  a  man  of 
the  holy  eharoh,  or  to  be  a  special  corporation,  133, 184. 

whom.    By  the  king  only,  anleas  it  be  by  prescription,  or  else 
before  the  statute  of  ^ptim  €mpton»  ttrrarum  an,  18  Ed,  140. 

w-^w  \^m  m^i  m^  1mi»  r    The  tenancy  to  be  alienated  by  tenant 

I  ^:«!!:^>         *^J  ^«  ^  frankalmolgne,  or  that  the  rerenion 

aa  tke  priTity  con-  ^      i  eometh  to  another  than  the  donor  and  his 

'  I  heirs,  this  tenure  is  determined,  139. 141. 


The  eommenoe- 
meni  of  this  te- 
nore 


r  To 

iBy 
t     b 


The  eontinaanoe 
^thereof. 


privity 
tinnethjforif 


What  serrioe  the  tenant  must  do,  sett,  no  terrene 
service,  or  other  service  certain,  for  then  he  Ss  called 
tenant  by  divine  service,  137;  but  in  oonsoience  he 
ought  to  make  prayen  for,  Ac.  but  is  not  compellable 
otherwise  than  by  complaint  to  the  ordinaiy  visitor, 
135,  130,  138. 

What  advantage  this  tennre  hath,  setX  it  draweth  to 
^it  acquittal,  142. 


Homage  Auncestrell.    lib.  2.  Cap.  7. 


HoMAOB  Atnr- 


^  When  it  ft^^^ll  be  called  homage  auneestrell,  9c%L  when  it  hath  continued  in  the 
lineal  descent  of  lord  and  tenant  without  alienation,  143,  147,  and  it  may  be  either  in 
socage  or  knights  service  tenure,  152. 

I  /^  Acquittal  144. 

Warranty,  if  the  lord  then  being  hath  received  homage  of   the 

tenant  of  his  anceston,  else  may  the  lord  disclaim,  143. 145.    And 

^vioes,  se»2.  in      \  upon  disclaimer  the  seigniory  is  extinct,  and  the  tenant  shall  hold 

I  of  the  lord  next  paramount  therefore  an  abbot  or  prior  may  not 
I,  disclaims,  148. 


How  it  dilTeretlk 
from  other  ser- 


Grand  Serjeantie.    Lib.  2.  Cap.  8. 


Vol.  1. 


'The  service 
wherein. 


When  one  holdeth  of  the  king  to  do  some  special 
The  several      )  service  to  the  king  (for  the  most  part  within  the  realm) 
kinds  thereof^  \  155,  in  proper  penon,  153,  or  by  some  other,  157. 
(     When  one  holdeth  of  the  king  by  oomage,  158. 
The  nature 
of  it 


\     Called  srand  seijeanty,  aitati  magnum  •erviHum: 
\  can  be  held  of  none  hut  of  the  king,  154. 158. 


•m.    1  ^;i    4.     fWaid,  158. 
yJS^^  ^  Mvri«ge,.107, 108. 


\  Belief  which  is  the  value  of  the  land  for  the  year,  fUirm  rtprUat,  154. 


I 


(1) 
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Petit  Serjeantie.    Lib.  2.  Cap.  9. 


This  is  to  render  some  small  thing  tonohing  the  war,  as  bow,  arroWy  Ao.  150,  which  although  it  be 
eo«age  in  effect,  160,  yet  it  can  be  held  of  none  bat  of  the  Icing,  161. 


li 

e 

o 
•s 


Burgage.     Lib.  2.  Cap.  10. 

Where  this  tenure  is,  Mcil.  whore  the  inhabitants  of  some  eminent  borough  so  oalled  heretofore 
(which  now  are  cities  and  counties),  from  whence  come  the  burgesses  to  the  parliament,  164,  do  hold 
of  the  Icing,  or  some  other  spiritual  or  temporal  lords  by  yearly  rent,  which  is  but  socage,  162,  163. 

'  That  the  youngest  son  should  inherit  either  solely  as  heir,  as  in  borough 
English,  165.  211,  or  with  all  his  other  brothers,  es  in  gavelkind,  210. 

That  the  wife  shall  be  endowed  of  the  tenements  of  her  husband,  166. 

That  a  man  may  devise  his  land  by  testament,  and  that  to  his  executor 
to  sell,  or  to  his  wife,  167,  168,  169. 

And  such  generally  as  stand  with  reason,  and  have  eontlnued  time  oat  of 
the  memory  of  man,  170. 

What  not,  teil.  such  as  f  ^^  ^^^®  ^^^  ^^®  marriage  of  the  daughter  of  his  tenant  being 

are  against  ressonf^Nta  I     a  freeman,  200. 

malu9   n»u9    aboUndut  / 

eutf  212:  as  if  one  pre-  |  To  have  amends  at  his  own  pleasure  for  damages  done  unto 

scribes     ...      I     him,  212. 


How  it  dilTer. 
eth  from  other 
plaees,  9ciL  in  { 
their  customs 
only;  of  wbioh 
note 


What 
customs 
good 
and  al- 
low- 
able. 


/The 
manner 
of  this 
tenure: 


/The 
estate 
oontinu< 
ing  in 
regard 
of 


o 
a 

•g 
I 


How  many 
sorts  there  are 
thereof,  rii.    ( 


r 


{ 


H 

O 
< 

I 


Villenage.    Lib.  2.  Cap.  11. 

^  When  it  is,  vii.  when  a  man  that  is  villein,  or  a  woman  which  is  termed  neife, 
186,  hold  lands  of  their  lord  at  will  to  do  villein  servioe,  which  service  a  freeman 
may  also  hold  by ;  for  the  condition  of  a  villein  owner  of  lands  altereth  the  nature 
of  li,  but  Hen  i  ^oniteno,  172. 

^    Regardant,  which  term  is  only  proper  to  a  villein,  184,  when  a 
man  hath  a  manor  to  which  a  villein  is  regardant^  181. 

When  a  viUain  regardant  is  grante'd  by  deed  to  an- 
other, 181. 

When  one  is  seised  of  a  Tillein  by  prescription,  175. 
182,  wherein,  as  in  such  like,  one  mav  not  presoribe  but 
by  showing  a  deed,  Ac.  in  him  and  hli  aMostorSy  whose 
In         I  heir  he  is,  183. 

gross.  \      When  one  oonfesseth  himself  to  be  a  villein  in  eonri 
of  record,  175,  185,  as  a  bastard  cannot  be  a  villefn 
otherwise,  188,  and  then  his  issue  bom  before  such  con- 
fession is  free,  176,  born  after  is  bond,  although  the 
^  mother  were  free,  187. 
/-,   ..        ^^^  f     The  lord  may  seise  his  villein,  although  a  chaplain  secular, 
*  .?   ^?i!i-  -l  202;  but  if  the  lord  maim  his  villein,  the  king  it  seemeth  may 
of  **»«^"^^'°- (punish  it,  104.  * 

r  His  lands  and  goods  are  his  lord's  by  seiture,  not  otherwise,  177. 
To  his  posses- 1      unless  the  king  be  lord,  cut  nullum  tempua  oeeum't,  178. 
sions.  J  His  revendons,  179,  and  his  advowsons  plein  d'tmeumbent  by 

(^     elaim,  180. 
Expressly  by  charter  or  manumission,  204. 


The 
means 
how  he 
may  be 
free 


ro        4i«-.  ^-1-  1  When  a  villein  entreth  into  religion,  202. 
For  a  time  only.  |  y^y^^^  ^  ^^.  j.^  ^^^^  ^  j^^^^  ^  ^^^^ 


Implied. 
LThisia 


By 

suit 


< 


'Of  a 
villein 
against 
the 
lord; 


For 
ever. 


freeman,  202. 
Where  he  shall  be  answered  as  in  appeal  of  death, 
189,  appeal  of  rape,  190,  as  executor,  101, 102,  if  the 
lord  make  not  protestation  that  he  is  his  villein,  103. 

Where  he  shall  not;  for  in  other  actions  villenage  in 
the  defence  or  plea  is  a  good  plea  in  abatement  of  the 
action,  105,  196,  as  also  is  outlawry,  197,  attainder  in 
prcemunirt,  199,  profession  in  religion,  200.  Excom- 
munication pleaded  by  the  letters  of  theordinaiyagood 
plea  till  absolution,  201. 
Of  iliA  IamI  (  ^f  ^®  ^^^  bring  a  praeip;  Ac  or  other  action  of 
Mainst  the  )     *^*^*'  trespass,  Ac  208. 

vUiiiin .         i  Or  an  appeal  of  felony  not  grounded  on  an  indiot- 
^vuiein ,         f      ^^^^  jf  .^  ^  ^^^^^  ^.^  ^^  defendant,  208. 

i  If  the  lord  make  an  obligation  to  his  villein,  or  a  lease  or  feoff* 
Other-  )     nent,  205, 206. 

wise     \  But  it  seemeth  a  leace  at  will,  for  the  nneertainty,  is  kiofran- 
ehlaamen^  297. 


ANALYSIS   OP  LITTLETON. 


(li) 


Bents.    Lib.  2.  Cap.  12. 


fUow  Tt  hath 
begioning. 


ftieni 
•emMy 
wbi«h  ii 
rtterred 
upon  a 
teoore; 
whcro 
note 


»« 
o 


How  a 

determi 
nation 


' 


WbereflooTer  the  tenant  holdeth  of  big  lord  byeertain  rent,  213,wheth«r 
it  be  upon  a  gift  in  tail,  for  life,  or  for  yean,  68.  214,  or  npon  a  feoffmeBt 
in  fee  before  the  stat  quia  emptore*  terrarum,  216,  217,  for  wbioh  a  dietreit 
is  ineidenl  of  oommon  right,  and  the  tenant  is  not  bound  to  tender  it  elea- 
where  than  upon  the  land  out  of  which  it  ieniethi  341. 

But  then  the  reTersion  must  remain  in  him  who  hath  the  reii^  215, 223. 
343,  for  rent  paueth  as  incident  to  the  reversion,  572,  but  not  the  reTtni^ 
229,  for  where  no  foally  is  there  ean  be  no  real  ■errice,  227. 

In  part  bj  the  purehaee  of  pareel  of  the  land ;  for  it  is  apporttonable,  unless 
it  be  so  entire  as  itcannot  be  severed ;  and  then  such  serrioes  as  are  annual  sre 
clearly  extinct;  such  as  aro  not»  go  out  of  the  remnant  that  is  lef^  222, 223. 

By  a  stranger:  as  if  one  be  disseised  of  a  manor,  and  the  tenants 
attorn  by  paying  the  rent  to  the  disseisor  and  he  die,  and  his  heir 
be  in  by  descent,  587,  if  it  had  been  of  another  rent  in  groea»  H 
had  been  a  disseisin  to  me,  but  at  mine  election,  688,  689,  but  if  I 
had  given  parcel  of  the  manor  in  tail,  before  non-payment  of  the 
rent,  tenant  in  tMl  continuing  in  possession,  it  eonld  have  been  no 
disseisin  to  me,  for  that  by  tha  gift  it  is  scTered  flrom  the  manor, 
590,  591. 

''Reseons^  ) 


In  all 
by  dis 

seisin 


i 


237. 


By  the 

tenant 

himself; 

wherein 

note 


/  The  divers  kinds  of  disseisin  ;< 
which 


Replevin, 

Indosure,  /' 

Deniall,  ) 

and,  which  it  common  to 

the  others. 
Menacing  of  him  which 

should     demand      H, 

240. 


The  means  to  recover  the  rent,  when  any  disseisin  i% 
vis.  by  an  assise,  which  is  vox  csgrnveooy  in  this  sense 
taken  for  a  writ  of  assise,  234. 

By  distress  and  avowiy  in  a  court  of  reeotd  to  ohaife 
the  land,  219. 


M 


Rent-charge,  vis.  when 
one  granteth  rent  with 
a  clause  of  distress,  218, 
or  when  rent  is  granted 
upon  equality  of  parti- 
tion; where  note,  251, 
252, 263, 


'How  a  grant  of 
such  a  rent  doth  ( 
inure;  Mil.  either 


By  a  writ  of  an- 
nuity  to  charge 
the  person  of  the' 
grantor,  219, 
unless   -   •   • 


There  be  a  spedal  proviso  for  aal 
charging  the  person,  220. 

Or  that  the  grant  be  only  thai  if 
such  a  rent  be  unpaid  to  /.  N.  that  he 
may  distrain  in  such  a  place,  221. 


By  what  means 
such  rent  may  be 
lost 


By  parehase  of  parcel  of  the  land  charged,  the  whole 
rent  is  utterly  extinct;  but  if  parcel  descend,  the  rent 
shall  be  apportioned,  224. 


IRescous,  \ 
Replevin,  y 
Inelosure,  / 
DeniaU,     j 


kthe  caoses  whereof  are  four: 


233. 


^    If  one  grant  rent  oot  of  land  withoat  daiiae  of  dis- 
tress, 218. 


''By  grant : 


fHowit  hath  the  J 
originaL 


If  one  hold  by  fealty  and  rent,  or  by  homage,  fealty 
and  rent,  and  the  lord  grant  the  rent  only,  or  grant  th« 
^rest,  reserving  the  rent,  226,  223. 


Rent  seek ; ^ 
in  whieh 
^consider 


By  other  acoidefits ;  as  if  there  be  lord  mesne  and  tenant,  the  te- 
nant holding  over  by  5<.  rent,  the  mesne  holding  over  hjl2d,  the  lord 
purchaseth  the  tenancy,  the  mesnalty  is  extinct,  yet  shall  the  merao 
^have  the  surplusage  of  the  rent,  which  is  4«.  as  a  rent  seek,  231,  23Z 

/     Not  by  distress,  for  that  were  contrary  to  ihe  name  of 
I  rent  sock,  qwui  ridditw  tt'ceiM,  218. 
How  it  may  be  recovered  ^     But  if  the  grantee  have  had  seisin  ihereof,  if  he  be  dia- 
Vwhen  it  is  lost  |  Bcised  of  it  which  is  by  denial,  endoswe,  839,  he  may 

l)iave  an  asaiie^  333.  836. 


(Ki) 


AITALTSIS  OF  LITTLETON. 


Parceners.     lib.  3.  Cap.  1  and  2. 

By  the  oommon  law  are  females,  or  the  heirs  of  females,  which  come  to  their 
land  by  deseent;  so  called,  because  they  are  compelled  to  make  partition  by  a 
*  The  diyeri  kinds.  {  writ  d^  porHeipoHane  /aeienda,  241,  242.254; 

By  custom  are  hein  in  gavelkind,  265. 

At  whose  snit,  fix.  not  only  of  the  parceners,  bat  againat 
others,  as  tenant  by  the  curtesy,  264. 

In  what  manner,  yii.  the  sheriff,  by  the  oath  of  twelre  men, 
most  set  oat  the  parts  of  all  the  parceners,  as  well  parties  to  the 
writ  as  not>  276,  and  certify  to  the  Justices  under  his  seal,  and  the 
seal  of  the  Jurors,  their  partition,  247,  248, 249. 

Bow  it  /"   By  agreement  amongst  themselves,  either  with  or  withont  deed, 

maybe/  250,  251,  252,  in  which  the  parts  of  all  the  parceners  may  be 

had.     I  equally  set  out,  or  else  the  part  only  of  one  or  more,  and  the  rent 

to  hold  still  in  paroenary,  243.  276. 

By  help  of  friends,  where  the  eldest  must  cheose  ilrst,  244,  on* 
less  herself  set  out  the  portions,  then  she  must  choose  last,  245. 


^By  writ 


S 

S 

At 


Certain 

rules 
I  touching 
(^  partition 


How  it  may. 
be  defeated^ 


^Otherwise.  J 

1  By  allotmenl^  246. 

By  hotchpot,  which  hath  only  for  the  donee  in  frankmarriage, 
or  her  heirs ;  which  is  done  by  putting  the  land  which  was  given 
her  in  frankmarriage  to  the  rest  which  descended  from  the  same 
ancestor  to  other  coparceners  in  fee,  and  to  take  back  so  much  as 
with  Uiat  she  had  before  doth  amount  unto  a  Aill  purpart,  266, 
^267,  268,  269,  Ac. 

/     If  the  purparty  of  his  ancestor  were  unequally  set 
out,  255. 
^By  those  that  were! 

not    parties   to  the  ^      If  the  lands  in  fee  were  allotted  to  one,  to  the 
partition ;  I  other  the  lands  in  tail,  and  the  tenant  in  fee  hath 

i,  aliened  her  part,  260. 


being  made 


By  those 
that  were 
^parties 


f  For   impediments 
annexed  to  their 


Infancy,  if  after  his  frdl  age  he  doth  not 
agree  unto  it,  258. 


person  at  ^e  time  j     Coverture,  if  her  purparty  were  not  equal 
of  the  partition:    [^th  the  rest,  256,  267.      "^  ^ 

For  eviction  of  that  which  was  assigned  by  lawfbl  tide;  for 
then  he  may  enter  and  have  a  new  partition  made  of  the  rem* 
nant,  262,  263. 


/How  his 
estate  hath{ 
its  first 
creation. 


< 


^ 


The  natore 
of  Jointe- 
nants  eooo 
«idered. 


Joyntenants.    Lib.  3.  Cap.  3. 

fnr    k  4  «^ii<        T  ^^  lands  and  chattels  real  and  personal,  281. 
ur  wnat  tnugs.  |  ^^  contraoU  and  covenants;  as  an  obUgation,  282. 

By  title,  when  one  enfeoifeth  divers  of  lands  to  hold  jointly,  277,  but 
baron  and  feme  in  a^h  case  are  but  one  person  in  law,  and  shall  have  bnt 
one  part,  291. 

By  sort,  when  divers  disseise  one,  278,  which  is  when  they  put  him  out 
without  title  which  was  rightfully  seised,  279. 
They  are  seised  all  of  them  of  the  entire,  288,  and  by  the  common  law 
Tnot  compellable  to  make  partition,  290. 

1  The  survivor  shall  have  the  whole,  280,  which  a  devise  by  will  cannot 
quality  J  prevent,  but  only  some  act  executed  in  the  life  of  the  joyntenant,  and  this 
of  this      Ithe  survivor  shall  hold  discharged  of  a  rent  charge;  but  not  of  a  lease  for 

years  made  by  his  companion,  although  it  be  to  begin  after  the  death  of 

,the  lessor,  286.  289. 


vme 


what 
means.' 


In  the 


estate. 


In  the 
quanti^' 
for  either 
it  is  -  . 


^A  Joint  freehold  and  Joint  inheritance,  283. 
A  Joint  freehold  and  several  inheritance,  283. 


A  several  free* 


By  the  form  of  the  gift  of  the  giver,  288,  284,  285. 

By  the  act  of  one  of  the  Jointenants;  as  if  one  make 
hold  and  Joint{  a  lease  for  life,  and  die  living  lessee  for  life,  by  this 
.ifldieritaiios.  -  •  -  |  he  hath  severed  the  freehold,  out  not  the  inheritance. 

Quetf,  tot  the  oontnoy  seemetfa  the  bettar  opiaton,  3M. 


ANALYSIS  OP  LITTLETON, 


OiS) 


Tenants  in  Ck>mmon.    Lib.  3.  Cap.  3. 


O 
» 

o 
o 


Of  what 
things  *  ie 
aancy  in 
oommoB 
maylM 


By  proforiptioiL 


( 


■ 


'  If  one  of  dlTors  jointenanti  alion  in  fee,  or  in  teilo, 
the  alienee  is  tenant  in  common  with  the  othen,  19%. 
.  894,  295,  396.  304. 

^Of  lands  To  a  If  one  paroener  alien  her  part,  it  is  so  likewise,  809. 

common  (    If  L  S,  enfeoife  T.  S.  of  the  moiety  oLhis  lands,  not 

person.       assigning  it  in  sereralty,  299,  and  generally  wheft 

<  two  or  more  hold  land  in  fee,  or  taile,  or  for  Ufo,  309, 

By  grant  |  301,  undivided,  and  by  the  oommon  law  not  com  pel - 

Mable  to  make  partition,  318,  by  several  titles,  292. 
To  two  bodies  politique,  or  a  body  natual  and  a  body  politique, 
for  they  cannot  be  jointenants,  MO,  297. 

Ofchattels(5^*^'V',2?®- 
-  \  Personal,  321. 

I    Strangers  in  action  touching  the  realty  they  shall  serer,  unless  the  thine  they  sue  for 
How  they  shall  I  be  so  entire  as  it  cannot  be  severed :  touching  the  personalty,  they  ahaU  join  where 
maintain  suit    {  jointeaaatB  and  parceners  Join  in  both,  311,  312,  313,  314,  315,  310,  317. 
against  -        -I  TTheymay  maintain  an  «^eefiaM«^rMai,322,and  an  ^ectment<le^arc^323. 

V^One  another.  I    Bat  no  action  of  trespass  ^^re  vi  «|  armu,  nor  any  action  of  chattels 
(  personal  and  real  not  severable,  bat  in  the  firstoome  lirst  served,  323. 

Estates  upon  Condition.    Lib.  3.  Cap.  5. 

(Precedent;  as  if  a  man  make  a  lease  for  years 
upon  condition  that  if  he  do  such  an  act  within 
such  a  time,  that  then  he  shall  have  fee,  349, 360. 
Subsequent,  when  the  condition  foUoweth  in 
defeasance  of  the  estate  precedent,  350. 
Such  as  are  against  law  are  void ;  as  that  a  man 
leised  in  fee  should  not  alien  at  all,  360. 

Not  to  alien  to  such  an  one,  361, 
Such  as  agree 
with  the  Uw 
good; 


In  the 


What  con- 
ditions may 
be  made. 


The  matter. 


as 


( 


tion 

I  of 
\  them. 


o 

M 


K 


It 


^  In /ait; 
the  con 
sideration 
whereof 
is  double. 


u 


How 

they 

may 

be 

made 


Fpon 
what 
estates. 


When  lands  are 
mortgaged  in 
such  manner, 
332,  333,  834, 
which  because 
it  is  payment  of 
money,or  some- 
thing in  satis- 
faction thereof, 
which  is  as  good 
if  it  be  accepted, 
334,  tbertf  must 
bo  considered 


r 


The 
per- 
sons 


By  what  means  A*. 
La  the  operation  of  them,  Bf, 


V 


In  law,  where 
the  law  iUelf 
annexeth  it, 
378 :  and 
therefore  in 
pleading  there 
need  no  deed 
to  be  shewed, 
378.    This  is 
annexed  either 


To  officers  of  trust,  that  the  trust 
reposed  be  performed  by  himself  or  bis 
sufficient  deputy,  if  the  grant  be  to  be 
exeouted  by  a  deputy,  378,  379. 


Where  the  estate  de- 
pendeth  upon  a  contin- 
gency; as  if  a  lease  be 
made  to  baron  and  feme 
during  the  coverture;  or 
if  a  lease  be  made  to  have  as 


^  To  lands,  < 


that  tenant  in  taile  shall  not  dis- 
continue, 382,  303,  and  by  such 
condition  it  ia  said  the  right  of 
the  taile  may  be  preserved  to  the 
V  issue ;  fuare  auomodo,  304. 
When  one  maketh  a  gift  in  taile,  a  feoffment  in  fee,  a  lease 
for  life  or  yeares  upon  eondition,  326,  320. 

^  By  the  feoffor  only,  if 
no  day  be  limited  for 
the  payment,  337. 

By  others ;  as  by  the 
heir,if  the  feoffor  die  be- 
fore the  dayof  payment, 
334,  or  by  his  executor. 
By  whom    837,  or  feoffee,  330,  of 
I  the  pay-  /  whom    the    feoifee   in 

mem  mortgage  must  receive 

should  be    the  money  upon  lawfol 
made.         tender,  or  else  he  shall 
lose  the  land,  and  yet 
be  without  remedy  for 
the   money,   335.  338. 
but  if  a  stranger  tender 
I  it,  he  is  not  bound  to 
\  K  receive  it,  334. 

To  whom,  9nL  the  feoffee  himself, 
or  if  he  die  before  the  day,  to  his 
executor,  unless  it  be  expressly  ap- 
l4>ointed  to  the  heir,  339. 
/     If  none  be  appointed,  some  say 
the  feoffor  must  seek  the  feoffee 
any  where  within  England,  340 ; 
others  say  it  snffioeth  if  he  tender 
The         it  upon  the  land,  quccre,  ibid, 
place    (      If  there  be  a  place  appointed, 
where,     (as  it  is  good  to  have  it  as  cer- 
tain as  may  be,)  342,  the  feoffee 
need  not  receive  the  money  else- 
where ;  but  if  he  do,  it  is  good, 
343. 


i; 


long  as  the  lessor  is  abbots  380, 

381,  382.    Where  it  was  conveyed  upon  confidence ;  as  where  lands 
^are  devised  to  executors  to  sell  to  the  behoof  of  the  testator,  383. 

«  For  which  Vtd*  lahMqumt  page.  t  ^^  ^^^^  '^  ^*^  subsequent  page. 
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Estates  upon  Condition.     Lib.  3,  Cap.  5. — oorUintted. 

Vithoot  doed ;  as  if  a  oondition  be  made  npon  the  Ureij,  360. 


.  Bj  what  meaoi  Estates 
upon   Condition  im  /ait{ 
areereated. 


With  deed ; 
in  whieh 
Vnote     -    - 


The  force  of  the  deed ;  for  a  condition  to  defeat  a  frank  tone- 
ment  oannot  be  pleaded  without  deed,  bat  for  a  chattel  it  may, 
365,  yet  the  jury,  by  a  yerdiot  at  large,  may  find  saoh  a  con- 
dition without,  and  the  party  may  take  benefit  of  it  if  he  be 
not  enforced  to  plead  it,  866,  367,  368,  369. 

/  In  regard  of  the  words  which  import  a  oondition, 
ntb  condiHone,  828,  proviao  temper  et  ita  quod,  329, 
«  wmtingat,  with  a  elanse  of  re-entry,  330,  331. 


The  form  < 
kofit» 


In  regard 
of  the  fa- 
shion of 
the  deed;  > 
for  either 
^it  is  -    - 


Poll ;  and  then  it  is  doubted  whether 
the  feolTor  may  plead  the  oondition, 
because  by  intendment  it  appertaineth 
to  the  feoffor;  yet  itseemeth  he  may 
plead  it»  juore,  375,  376,  377. 


Indented. 
In  this 
S>bsenre 


^Tbe 
manner 
of  mak- 
ing 
them. 


/    In  the  first  per- 
son, 372. 

In  the  third  per- 
son, 371p  and  both 
are  eqaaIlygood,if 
mention  be  made 
that  both  persons 
hare  pat  to  their 
.seals,  373. 


B,  The  operation 
of  Bstates  upon 
Condition  in 
faiL 


( 


The  manner  of  pleading 
them,  when  the  shewing  of 
one  part  is  as  good  as  of  the 
whole ;  for  be  it  bipartite  or 
tripartite,  it  is  all  bntone 
deed,  870. 

(That  eome  in  by  dosoent;  and  althonffh  there  be  divers  disseisins  and 
descents  past,  yet  the  working  of  a  condition  shall  take  place,  391,  392. 
409. 
That  come  in  remainder,  slthongh  the  particular  tenant  only  reoeiTC  the 
condition,  874. 

To  leave  their  estate  entire,  and  detain  but  the  use  only  for  a  time ;  bm 
when  a  lease  is  made,  and  rent  reserved  with  a  condition  to  re-enter  npon 
nonpayment,  and  detain  it  until,  Ac.  in  manner  of  a  distress,  327. 

^  And  in  such  ca«o, where  an  entry  is 
congesble,the  franktenementrosteth 
not  without  entry,  351. 

But  such  entry  or  re-entry  can  be 
reserved  to  none  but  the  feoffor  and 
his  heirs,  347,  as  BiehelTt  oase  is, 
720,  721,  722,  723,  724.  For  if  a 
feoffment  be  made  to  pay  a  yearly 
rent  to  a  stranger,  the  condition  is 
good,  yet  the  rent  is  but  a  penalty 
to  the  feoffee,  ibid, 

^  By  the  act  of  God;  as  by  the  death 
of  them  to  whom  the  condition  is 
to  be  performed:  but  if  some  of 
them  only  be  dead,  the  feoffee  must 
perform  it  to  the  other  as  near  the 
meaning  of  the  parties  as  he  may, 
and  so  be  discharged,  352, 353,  854. 

By  the  aot  of  the  party,  C,  Vide 


How  they 
do  tie 
those  that 
are  sub- 
ject there- 
unto, msiL  ) 
either  -  -^ 


To  wipe  away 
the  whole  eetate 
ID  such  degree, 
discharged  as  it  > 
was  at  the  time 
(»f  the  making  of 
»H«»  condition, 
v358.    This  is 


Upon  breach  of 
the  condition, 
where  the  feoffor } 
may  enter 


Upon  such  an 
aot  done  that  the 
oondition  cannot 
afterwards  be 
performed. 


V. 


infra. 


0,  Acts  of  the  party  that  the  oondition  r  Make  a  feoffment  or  a  lease  for  life  to  another,  355. 
.  oannot  be  performed  afterward  by  J  q^  niake  a  lease  for  years,  356. 

"JditToV-  i;!?  wii'tf  ZL.*^ll  0'  '•k.  .  wife,  if  h.  w..,  «.!.  i*  tb.  tim.  .f  tt.,  t^m^X,  86T. 
feoffment  and  the  feoffee        -       -  (.  Or  if  he  oharge  the  land,  qw»e  de  koc,  363. 
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Estates  upon  Condition.     Lib.  3.  Cap.  6.  and  7. — oontinued. 


Descents.    Cap.  6. 


When  deseenta 
do  Uke  away 
thOi  entry  of 
■oeh  aa  hare 


I- 
m 

H 


What  manner 
ofperaoDB 
•ball  noi  be 
prejadk>ed 
by  aach  dee- 


V 


eento. 


,  Upon  a  disseisin,  when  a  disseisor  being  a  body  nataral,  413,  dietb  naturally,  410, 
seised  in  fee  simple,  385.  387,  or  a  donee  in  taile  fk-ora  a  disseisor  dieth  seized  In 
taile,  886,  387,  in  possession,  388,  and  this  by  course  of  law  doth  immmtdiately  de- 
aoend  to  his  issae  or  some  eollateral  heir,  389.  894,  not  party  to  the  disseisin,  396. 
But  an  escheat  for  want  of  his  heir  is  not  so,  390.  And  this  pattetb  him  that  batk 
right  to  his  action  until  the  impediment  be  removed;  as  if  the  heir  endow  bia 
mother,  393,  or  that  the  disseisee  within  age  entereth  npon  the  heir  in  by  deaoen^ 
407,  408,  in  these  eases  the  entry  of  the  disseisee  is  reived,  409. 

Upon  an  abatement  between  brethren  ;  as  if  the  yoonger  entered  npon  lands  des- 
eended  to  the  eldest,  the  eldest  not  having  made  any  actual  entry,  390,  and  dieth, 
anch  deaoent  taketh  away  no  entry,  396.  So  it  ia  of  two  coparoenera,  if  one  enter 
into  the  whole,  398,  but  if  be  which  abateth  were  a  bastard  in  the  law  of  the  land, 
yet  a  mulier  io  the  spiritual  law,  and  died  seised  without  interruption,  snob  descent 
.doth  not  only  bar  the  mM^i'er  of  his  entry,  but  also  of  his  action,  399,  400,  401. 

In  regard  to  their  estates,  lessee  for  years ;  for  he  leaveth  the  reversion  in  the  boir 
which  U  in  by  deaeent,  411,  but  it  ia  otherwiae  of  a  tenant  for  term  of  life,  411. 

f  Of  time  in  which  the  disseisin  and  descent  waa,  via.  if 
it  be  in  time  of  war,  it  taketh  away  no  entry,  413. 
/The  eirsum-  ^  C  Bzpreaaly. 

atanoea  |  Of  making  the  J      Implicatively,  by  bringing  of  an  ae- 

^    olaim.  J  tion,butif  adeacentbecaatcfiiMeiin'a 


Inreapeot 
of 


The  privilegee 
of  the  peraona 
of  auoh  aa 
ahonld  make 
^  their  elaim. 


For  defeota 


Infancy,  402. 
Covertore,    403,   if 
z'  In  themaelvea,  (  no  title  of  entry  were 


\  given    bat   only  the 


< 


For  diatance  of  place;  aa 
be  were  out  of  the  realm 


if 


A»  For  lmpedimeiita.1 


By  reeloae  of  their 
'  peraona  of  neeeaaity. 


eovertare,  404. 
In  othera ;  aa  the  heir  shall  avoid  a 
descent  eaat  in  the  time  of  bia  aneeator 
iU  non  §an4  memory,  ab  well  aa  he  shall 
a  feoifment ;  neither  of  which  the  aa> 
oestor  himself  could  avoid,  406,  406. 
For  impediments.     Vide  A.  in/ra. 
About  the  king's  affairs,  439. 

Otherwise,  for  such  by  intendment,  cannot  have 
notice  of  things  done  in  the  realm,  440,  and  anch 
should  not  have  been  barrod  by  a  line  before  the 
statute  of  nonelaimt  441. 
Compulsive ;  as  if  be  were  in  prison,  430,  for  neither  out- 
lawry, nor  recovery  by  default,  snail  bar  su^h  an  one,  which 
are  matters  of  record,  437,  438. 

Civil ;  for  the  aid  of  their  profession ;  therefore  if  one 
enter  into  the  lands  of  an  abbey  in  time  of  vacation,  and 
die  seised,  ^Msre  if  aueh  deacent  ahall  bar  the  next  elected 
L  abbot  of  his  entry,  443. 


Continual  Claim.     Lib.  3.  Cap.  7. 


f 


4 

M 

S 

o 
o 


How  this 
claim  must 
be  made. 
Fur  this 
consider 


^The  peraona 
which  ahonld^ 
make  it. 


The  operation 
of  it  whea  it 
^la  made. 


He  himaelf  which  then  hath  title  of  entry,  whoae  dmm  ahall  avail  for 
thoae  in  remainder  or  reveraion,  416. 

Some  other  for  him ;  as  his  servant ;  which  being  made  t)y  his  com- 
mandment, and  in  his  name,  suffioeth,  if  it  be  made  in  such  eflfoctoal 
manner  as  the  master  himself  durst  have  done  it  at  the  time  of  the 
commandment  given,  432,  438,  434,  otherwiae  qumre  how  it  shall  avail, 
435. 

Of  time.  It  must  needs  be  made  within  the  year  and  day  of  the 
death  of  the  disseisor,  else  it  giveth  no  benefit  of  entry  to  the  dia- 
seUee,  423,  424, 425.  427, 428. 

In  the  land  whereof  one  is  disseised,  or  in  parcel  of 
it,  in  the  name  of  all  in  the  same  county,  417, 418.  . 
If  one  dare  not  enter  into  the  land  of  itself,  then  in 
,  some  place  so  near  the  land  as  he  dare,  419,  420,  421. 
For  purging  the  present  tort,  it  defeateth  the  estate  upon  which  the  claim  waa 
made;  aa  if  it  were  npon  a  tenancy  in  taile,  the  continuance  of  occupation  after- 
wards is  a  new  disseisin,  which  giveth  a  fee,  429,  for  which  the  claimor  may  maioa 
tatn  an  action  of  treapaas,  or  qttare  vi  et  armie,  Ac,  or  upon  the  statute  5  H,  2.  7.  or 
8  H.  6.  9.  430,  431. 

For  preserving  the  future  right  of  entry  after  such  claim  made ;  for  then  the  entry 
y«  of  the  claimor  is  congeable,  notwithstanding  the  deacent  of  any,  414,  415.  422. 


k 


The  eircnmatanoea 
in  making  of  it 


Of  plaoe.< 


(W) 
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Belea£ies.    Lib.  3.  Cap.  8. 


f  Of  UndB,  444. 


/^  In  the 
matter 
whereof 
it  if  made; 
for  either 
itii. 


M 

m 
M 
M 
»4 

H 
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/ 


Of  other 
things; 


Aottons 


« 

« 
a 
o 
o 

3 


JO  \ 


a 


«0 

0 

M 

a 
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(Real,  whioh  harreth  not  an  entry,  496. 
Personal,  which  barreth  not  the  repfiial  of  personal  things, 
497,  498. 
Either  of  these  is  a  bar  of  mist  aotions;  m  -  j  aJ^^'  494] 

Appeals ;  which  harreth  an  appeal  of  morder  or  robbery ;  and  so  doth  a 
release  of  all  manner  of  actions,  500^  601,  and  an  appeal  of  mayhem  by 
a  release  of  aotions  personal,  502. 

Brrors ;  for  other  releases  bar  not  by  bringing  a  writ  of  error  to  rererse 
an  oatlawry,  603.  ' 

Bxeoations ;  which  a  release  of  all  actions  will  not  bar,  nnlea  it  be  a 
•eirefaeia*  after  the  year,  504,  505,  506,  507. 

All  manner  of  demands.    This  is  the  surest  release,  508,  509,  510,  but 
^a  release  of  all  manner  of  quarrels,  qwere  of  what  effect  it  is,  511. 
/^In  deed,  447. 

By  a  descent  withoat  actual  entiy,  448. 

If  the  tenant  in  a  prctcipe  alien  depending 
ing  the  suit,  a  release  to  him  notwith- 
standing is  good,  400,  401. 

To  the  vouchee,  who  is  supposed  tenant 
in  the  eye  of  the  law,  491. 
By  reason  of  an  ancient  right  remaining  in  him 


In  the 
manner 
of  making 
of  it  in 
respect 
of  -   -  - 


^The  per- 
sons to 
whom  a 
release  of 
right  of 
laind  may 
be  made; 

(  either 
to  the 
tenant 


Of  the 
freehold. 


< 


By  suit 
inlaw 


to  whom  the  release  is  made ;  as  between  lord  and 


tenant,  if  the  latter  be  disseised  in  regard  of  the 
privity,  this  release  is  good  as  to  the  extinguishment 
of  the  seigniory,  454.  458,  but  a  release  to  the  tenant 
which  haUi  made  a  feoffment  is  void,  457,  so  it  is  be- 
tween donor  and  donee  in  tail,  455,  so  between  lessor 
and  lessee,  but  then  the  rent  only  is  extinct,  and  not 
^  the  reversion  given  away,  456. 
L  In  law,  447. 

Lessee  for  years  after  his  actual  entry,  459,  le  ssee  at 
will  as  it  seems,  460,  but  not  to  him  that  occupieth  only 
by  permission  of  the  owner  without  any  lease,  and  that 
is  for  want  of  privity,  461,  unless  it  be  between  feoffor 
1^  and  feoffee  upon  oonfidence,  461,  462,  463. 
In  reversion  sometimes ;  as  if  a  disseisor  make  a  lease  for  life,  449,  but 
not  to  one  in  remainder  in  droit,  451,  and  such  a  release  shall  benefit  Uie 
^particular  tenant,  if  he  have  the  deed  to  show,  ef  i  converto,  453. 
^The  form  of  a  release.     Vide  A.  infra. 


In  possession; 
as  to    -    -    - 


a 


How  it 
inure  th 


Between  the  parties 
to  the  release,  it 
inureth  by  way  of 


Bntided 


Against 
V  strangers 


< 


How  it 
must  be 
•pleaded. 


MiUtr  Pettate,  as  between  jointenants^  305. 

MitUr  U  droit,  as  between  diaseisor  and  disseisee,  306.  466. 

Bxtinguishment,  307,  308,  and  this  Is  where  he  to  whom  the 

release  is  made  cannot  have  the  things  released ;  as  between  lord 

and  tenant  for  service,  or  for  rent  charge,  or  common,  479,  480. 

by  the  right ;  as  if  the  releasee  had  accepted  it  of  a  stranger  upon 

condition,  or  had  granted  a  rent  charge,  he  shall  avoid  neither  of  them 

by  a  release,  without  actual  entry  of  him  who  had  right,  476,  477. 

If  there  two  disseisors,  and  the  disseisee  release  to  one  of 
them,  he  shall  hold  out  his  companion;  but  a  release  to  one  of 
the  feoffees  of  a  disseisor  inureth  to  both,  472,  473,  474,  475. 

If  an  infant  disseissor  alien  in  fee,  &e  alienee  dies,  to  whose 
heir  the  disseisee  releaeeth,  he  shall  hvr  the  disseisor,  continuing 
yet  within  age,  in  a  writ  of  right,  478.  481,  482,  483,  484,  485, 
in  which  writ  the  mere  right  cometh  in  question,  and  not  his 
lawfulness  of  possession,  486,  487.  489,  and  he  must  count  in 
seisin  of  him  or  his  ancestors,  and  prove  it  according  to  the 
V  count,  514. 

I     A  release  of  real  aotions  can  be  pleaded  by  none  but  the  tenant  of  the  land,  494. 
If  a  disseisor  maketh  a  feoffment,  Ac.  and  yet  taketh  the  profits,  and  the  diaseisee 
releaseth  unt4)  him  all  real  aotions,  and  yet  sueth  afterwards  a  writ  of  entry,  in  nature 
of  an  assise  against  him,  quare  how  the  disseisor  should  plead  this  release  to  take  any 
advantage  thereby,  499. 


Claim, 
ing  of 
wrong. 


< 


A.  the  form  of 
a  release;      I  mjc 
for  the  whichS  **? 
note, 


That  no  fntare  right  passeth 

I  by  way  of  release,    notwith- 

I  standing  the    common    form, 

,  446,  therefore  a  release 


Of  a  debt  due  upon  an  obligation  before  the  day 
of  payment  is  good,  512,  of  a  rent  service  before  the 
day  void,  513. 

If  it  be  made  to  enlarge  an  estate,  the  estate  intended  must  be  made  and  ex- 
pressed,  465.  468,  but  if  the  releasor  bath  but  a  rights  469,  470^  or  if  the  releasee  had 
.a  fee  before,  it  needeth  not,  467. 
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Confirmation.    Lib.  3.  Cap.  9. 


/ 


o 

O 


I 


o 


what 
man- 
ner. 


The  fonn  of  it»  616,  in  which  these  woids  dedi  et  cone^sai  amonnt  to  as  much  as  ean/irmavi,  6Z1, 
which  (as  some  others)  inureth  hy  way  of  eztiDguishment;  as  where  the  lord  granteth  his  rent  to  the 
tenant,  or  the  grant  of  a  rent-charge,  643,  644. 

/     Where  it  ennreth,  vis.  where  there  is  such  a  possession  before  whereupon  a  confirmation  maj 
work;  therefore  if  one  take  away  my  villein  in  gross,  and  I  oonfirm  his  estate,  it  is  void,  641, 642. 
'In       fBxpressly. 

I  By  implication ;  as  if  the  heir  of  a  disseisor  being  in  by  descent,  the  disseisee 
(  joineth  with  him  in  a  feoffment,  here  is  the  confirmation  only  of  the  disseisee,  and 
j  the  feoffment  of  the  other;  hut  if  the  disseisee  shall  bring  a  writ  of  entry  in  the|>€r 
(^  et  cut  against  the  feoffee,  qutore  how  shall  be  plead  this,  634. 

Merely  to  confirm  an  estate  made  before,  which  is  the  proper  force  of  it;  for 

^  confirmare  idem  eat  quod  firmmn/aeere;  as  when  disseisee  eonfirmeth  the  estate  of 

'  the  disseisor,  619,  620,  521, 622,  or  of  a  lessee  to  a  disseisor,  or  a  rent-charge  granted 

,  by  a  disseisor,  thongh  he  after  enter  into  the  land,  qumre  de  hoe,  527,  or  when  the 

,  lessor  eonfirmeth  the  grant,  629.  647,  or  the  lessee  of  his  lessee,  610,  617,  or  when 

.  the  lord  eonfirmeth  the  estate  of  the  tenant  of  the  land  where  the  seignioiy,  rents, 

'  and  common,  remain  notwithstanding,  636,  630,  637,  or  where  the  parson  of  a 

ehurch  chargeth  his  glebe  by  the  confirmation  of  the  ordinary  or  patron  seised  in 

fee,  it  is  made  perpetiu],  628.  648,  quctre,  whether  the  patron  and  chaplain  may  not 

do  the  like,  630. 

I^To  commence  presently,  524.  620.  633. 
Bv  enlarffinff  '^^  **^®  effect  by  way  of  remainder,  623,  where  it  if 
the  fifftiLte  J  ''^^^^^■''ary  to  have  these  words,  to  have  and  to  hold,  625, 
flo  fi  «d  ^  ^°*  ^y  neither  of  both  a  rent-charge  can  be  enlsrged  by 
eonnrmea.  ,  cQnfinmation,  but  by  new  grant  npon  surrender  of  the 
^  old;  but  the  rent  in  eaee  before  may  be,  548,  649. 

By  altering  of  it;  as  a  lord  by  confirmation  may  diminish  the  services 
of  his  tenant,  but  not  exchange  them  for  other  or  reserve  new,  638,  539, 
unless  he  alter  it  by  frankalmoigne,  which  indeed  is  no  corporal  service, 
'^540. 


To  con- 
firm with 
some  ad- 
.dition. 


Attornment.    Lib.  3.  Cap.  10. 


I 


£ 

9 


« 

n 

o 
t 


Whereeoever  the  lord,  or  he  in  reversion,  grants  the  service  of  bis  tenant,  or  what  lies  in  rever- 
sion by  deed,  661. 568.  Without  attornment  (which  is  nothing  but  a  consent  to  the  grant)  made  to 
tbe  grantee  in  the  life  of  the  grantor,  the  grant  is  void ;  therefore  if  one  make  two  several  grants 
to  two  several  persons,  he  to  whom  the  attornment  is  first  made  shall  have  it,  662,  and  a  rever- 
sion barely  granted  without  attornment  settleth  not,  667.  But  if  it  be  granted  by  fine,  the  rever- 
sion settJeth  without  attornment;  but  the  conusee  cannot  punish  waste,  or  have  relief,  or  other 
things  lying  in  distress,  without  it,  679,  680,  681,  682.  So  they  who  claim  by  grant  cannot  avow 
without  attomment,  but  such  as  claim  by  escheat,  583,  584,  or  by  devise,  may,  686,  586. 

'  Have  euffici     f     ^'^^^^  <*°®  jointenant  releaseth  to  another,  there  lessee  need 
The  w-  !  ent before  the/  »oL»"om,  674. 


r 


1^ 

a 


par- 
ty which 
should 
attorn 


grant;  as, 


Where  there  is  lessee  for  life,  the  remainder  for  life,  and  the 
lessor  releaseth  in  fee  to  him  in  the  remainder,  675. 

which  granteth;  for  then  he  oannot  attorn  to  his 


own 


a 


o 
a 
a 

a 

a 


a 


Be  the  same  person 
grant,  678. 
Where  services  be  granted  to  the  tenant,  who  hath  as  great  estate  in  the  tenancy  as  the 
^  grantor  hath  in  the  seigniory;  for  there  it  ennreth  by  way  of  extinguishment,  661. 

Upon  grants  of  seigniories,  the  tenants  of  the  manor  must  attorn,  but  not  the 
tenants  at  will,  553.  If  it  be  in  lease,  he  in  the  reversion  must  attorn,  for  he 
is  tenant  to  the  lord,  554.  562,  but  he  in  remainder  must  not,  for  then  Uie  par- 
ticular tenant  is  tenant  ae  to  make  avotoWe,  667,  and  if  there  be  mesne  and 
tenant,  the  mesne  must  attorn,  555. 

Upon  grant  of  a  reversion,  the  tenant  of  the  freehold,  571,  and  tenant  in  tail 
may  attorn,  but  he  is  not  compellable,  570. 
Upon  grant  of  a  remainder,  the  particular  tenant,  569. 
.  Upon  grant  of  a  rent  charge,  the  tenant  of  the  freehold,  556. 
^    Expressly,  661,  where  the  attomment  by  one  jointenant,  566,  or  by  one  kind  of  service,  if  it 
be  held  by  divers,  663, 564,  is  as  effectual  as  if  it  were  by  ail,  because  the  seigniory  is  entire. 

669,  660. 

as  where  the  estate  of  the  tenant  for  life  is  eon- 
remainder,  573. 
By  giving  a  penny  as  seisin  of  the  rent,  which  includes  an  attornment,  but  not  other- 
wise, 666. 
By  re-entering  into  bis  term ;  as  if  lessor  enter  upon  his  lessee  for  years,  or  life,  and 
^make  a  feoffment,  and  the  lessee  re-enter,  676, 677. 


By  what  per- 
son, vie.  al- 
ways by  him 
who  is  tenant 
to  the  grantor; 
therefore 


I  .« 


• 


By  accepting  f  Of  a  reversion,  568, 
a/*}.^  _«*  i  Of  a  remainder; 
of  the  grant    |  finned  with  a  remaii 


0U 
^  vl-H 
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Discontinuance.     Lib.  3.  Cap.  11. 


What  it  i»,  Til.  when  by  wrongfal  alienation  of  land,  he  whieh  hath  right  eannot 
enter,  bnt  U  driren  to  his  action,  692. 


f  Abbot, 
Bishop, 


'  Politick;  < 


DUOOimMUAlfOB. 


f  May  discon 
tinue.  They^ 

are  either 
bodies 


as  an 


Dean,  if  he  < 
alien 


Part  of  his  deanery, 
652. 

Part  of  the  lands  o'^ 


the  dean  and  chapterr 


What 
per- 


^  Natural.  < 


1. 

4t  is  not,  652. 
I,  Master  of  an  hospital,  657. 

Tenant  in  tail,  and  driven  them 
whieh  have  right  to  their  forme- 
don  in  descender,  696,  remain- 
der, 697,  reverter,  696,  as  the 
case  is. 


When 
it  is;  in  I 
whioh      ^ 
observe 


v^ 


How  it 
may  bo  < 
made. 


The  husband,  if  he  alien  his  wife's 
land,  594. 

May  not,  ris.  the  parson  or  vicar  of  a  chnrob,  because  they 
have  no  fee  simple,  643,  644,  645,  646,  647,  for  a  fee  may  be 
in  abeyance,  648,  as  when  tenant  in  tail  releaseth  all  his  right 
^to  a  disseisor,  649,  or  when  he  granteth  all  his  esUte,  650. 

/     By  feoffment  with  livery,  611,  681,  to  some  other 
than  he  in  the  reversion,  625,  626. 

Release  without  warranty  descending  on 
him  whose  land  is  discontinued,  598.  600, 
601,  602,  603,  604,  605,  606.  612. 

Confirmation,  607,  608,  609,  610. 

Grant,  627,  628,  although  the  grant  by 
fine,  618,  unless  there  was  a  new  rever- 
sion gotten  before  by  the  disoontinoor ;  as 
if  tenant  in  tail  make  a  lease  for  life, 
and  after  grant  the  reversion  in  fee, 
620,  621.  623,  but  then  it  must  be  exe- 
cuted in  the  life  of  the  tenant  in  Uil,  622. 
629. 


For  the 
means. 


But 
^not  by 


For  the  manner  < 
^  of  the  estate. 


A,  For  a  time 
only,  and  that 
depending 
upon 


Contingency. 


Condition. 


Devise,  624. 

Escheat,  because  the  lord  in  such  case 
elaimeih  not  in  by  the  discontinuance, 
642. 

Before  discontinuance,  the  discontinuor 
must  be  seised  of  that  estate  which  is  dis- 
continued at  the  time,  or  else  there  is  no 
discontinuance,  637,  638,  639,  640,  641. 

fFor  ever,  until  the 
right  be  re-oonUnu- 
uuw  luujs  4b  Buaii  Bu  X  ed  by  an  action, 
^continue.  p^r  a  time  only, 

L  Vide  A,  infra. 

Where  the  tenant  in  tail  mnkcth  a  gift  in  tail,  or  a  lease  for  life, 
reserving  the  reversion  to  himself,  630. 

Where  a  husband  having  issue  by  his  wife,  who  had  issue  also  by 
a  former  husband,  alieneth  for  life,  the  feme  dyeth,  lessee  for  life 
surrenderelh  to  the  baron,  after  the  death  of  lessee  for  life  the  heir 
.may  enter  without  question ;  quare  if  he  may  not  before,  636. 

/n  fait;  for  if  the  discontinuor  enter  for  breach  of  a  condition, 
the  discontinuance  is  purged,  632. 

In  law;  as  if  an  infant  discontinue,  and  die  in  his  infancy;  for  seeing 
such  alienation  should  not  have  barred  the  infant  himself,  it  seemeth  it 
■hall  not  bar  others,  633,  634,  635. 
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Remitter.    Lib.  3.  Cap.  12. 


The  reaaon  of  the  name,  vis.  it  is  an  anoient  term  in  law  when  a  maa  hath  two  titles  unto 
land,  and  h»C9ino(h  to  posiessioa  bj  the  latter;  and  when  he  is  in,  the  law  sapposeth  hia 
in  bj  tha  f<>rdiir,  which  U  the  surer  title,  659,  and  the  caose  hereof  ii,  beoaose  he  luUh  no 
man  agMnit  whom  to  bring  his  action  for  his  farmer  title,  661. 

To  whom,  «etZ  to  none  bat  such  as  have  a  freehold  in  deed  or  law  to  eastapoo 
them,  680,  681,  682,  683. 


When   it 

happen- 

eth. 


/By  deseenty  { 


Natural;  as  if  tenant  in  taile 
dlieontinue,  and  after  disseiseth 
the  disoontinnee,  and  die,  the  is- 
sue in  taile  is  remitted,  6519.  662, 
notwithstanding  a  reooToiy  by 
feigned  title ;  which 


How  this 

freehoUU 
whieh 
is  the 
puisne 
posses- 
sion, mnst 
oome. 


/  If  it  be  not  eze- 
onted,  he  shall 
bar  bis  exeeation, 
690. 

If  it  be  exeont- 
shall  satis- 


irici 

ed,  he  I 
Uj,  688. 


.Byporohase, 


Olril;  as  if  an  abbot  or  bishop  alien,  and  the 
alienee  enfoofFeth  him  again  witihi  license,  bis  sneces- 
sor  is  remitted,  and  shall  hold  disoharged  of  all  mesne 
incnmbranoes,  686,  687. 

As  if  the  heir  In  taile  within  age  many 
with  tho  discontinnee,  665. 

Or  upon  disclaimer  of  the  disoontinnee, 
which  the  demandant  eannot  hinder,  bat 
in  sueh  actions  where  damages  are  to  bo 
reooFored,  691,  692. 


^By  aet  of 
Uw; 


By  the  aet 
of  the 
party 

^    himself. 


''  Where  his  entry  is  oongeable:  there 
the  talcing  of  any  estate  otherwise  than  by 
indenture,  or  matter  of  record,  will  not 
estop  him  of  his  remitter,  698,  694,  695, 
696. 


Where    his    entry 
^  Yidt  A.  infra. 


is   not    congeable. 


By  his  disagreement  thereunto ;  as  if  tenant  in  taile  enfeoife  his  son 
and  another  and  maketh  livery  to  the  other,  684. 


A,  Where  his  entry  is 
not  oongeable,  there 
his  folly  in  toking 
any  thing  from  the 
diaoontinaeo  mnst 
bo  excused. 


Infmcy. 


By  other  imper- 
fections wherein 
folly  on 0  not  be  ^ 
imputed;  as 


Coverture;  as  if  the 
husband  discontinue 
the  wife's  land,  and 
the  discontinuee  lease 
it,  666.  671,  672,  or  the 
disseisee  of  the  dis- 
eontinuee  lease  it,  678, 
.to 


r  Baron  and  feme,  although  it 
were  byline,  669,  for  in  taking 
any  thing  she  shall  not  be  exa- 
mined, 670.  Tet  the  baron  ean- 
not bar  his  lessor  in  an  action  of 
waste,  667,  but  the  feme  in  de- 
fsult  of  her  baron  at  the  grand 
distress  may,  668,  669,  and  she 
shall  maintain  an  assise  against 
him  for  entry  afterwards,  679, 
and  if  this  be  Irat  a  particular 
estate,  they  in  reversion  or  re- 
midnder  are  remitted  also,  678. 

The  feme  only,  if  the  baron 
were  then  absent,  and  after 
k  agree  unto  it,  677. 


{^) 
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Warranty.    Lib.  3.  Cap.  13. 


/  Lioeal,  where  a  man  maketh  a  feoffment  with  warranty,  and  this 
deeoenda  to  his  son ;  the  cause  of  which  name  is  not  tot  the  lineal  deaeent 
of  it,  bnt  becaase  the  land  should  hare  linesJly  descended  if  anch  war- 
ranty had  not  been,  708.  705.  715.  The  like  is  of  the  feoffment  of  tho 
mother  with  warranty,  713,  714. 


/  The  several 
kinds  of  it;^ 
which  are 


Waeranty. 


Collateral.  This  is 
where  he  that  maketh 
the  warranty  is  collate- 
ral to  the  title ;  and  he 
upon  whom  the  war-^ 
ranty  descendeth  can- 
not convey  the  same 
land  Arom  the  war- 
rantor, 706.  717;  as 


If  the  father  disseise  the  son,  and  after  make  a 
feoffment  with  warranty,  704. 

If  a  man  be  disseised  of  lands  in  fee,  and  haye 
issue  two  sons,  the  yoangest  releaseth  with  war- 
ranty, this  is  collateral  to  the  eldest^  707,  708. 

If  the  disseisee  were  of  lands  in  taile,  the 
warranty  of  the  nnde  is  collateral,  719.  And 
so  if  a  man  hare  three  sons,  and  entail  his  land 
to  the  eldest,  with  remainder  to  the  second,  Ac. 
and  the  eldest  doth  discontinue  with  warranty, 
716.  719.    As  it  IS  of  sons,  so  it  is  of  daughters, 

Uio. 


Commencing  by  disseisin ;  as  if  the  father,  Ac.  being  lessee  for  yean, 
or  at  will,  of  his  sons,  make  a  feoffment  with  warranty,  698,  or  if  he  be 
jeintenant  with  his  son,  and  make  a  feoffment  of  all  tiie  warranty,  709. 
So  if  a  guardian  in  socage  or  chiyalry  make  feoflfinent,  699.  So  if  a  disseisee 
immediately  make  a  feoffment  oyer  with  warrantv,r  702,  or  if  one  make  a 
feoflfment  of  the  house  of  A.  B.  with  warranty  to  barretors  of  the  country 
L^for  fear  of  whom  A.  B,  departeth  the  house,  701. 


^What  warranties 
do  bar,  tIs. 


A.  What  effect  a 
warranty  is  of, 
ris.  to  bar  or 
rebutt^  Ac ; 
where  note. 


The  quality     f  ^^^^  words  will  make  a  warranty,  ris.  WarranttMo  only,  783. 

(  What  effeet  a  warranty  is  of,  yii.  to  bar  or  rebutt,  Ac.     Vide  A.  tn/ra. 

Lineal,  for  lands  in  fee,  bnt  not  in  fee  taile  without  assets, 
712. 

Collateral  barreth  both,  but  in  oases  especially  proTided, 
712,  as  by  the  stat  of  Oloueetter  the  warranty  of  the  tenant  by 
the  curtesy  barreth  not  without  assets,  although  it  be  by  fine 
levied  by  the  husband  only,  724.  728,  729,  730,  731,  732.  Bnt 
tenant  in  dower  or  for  life  are  not  within  the  statate's  compass, 
725,  yet  if  such  warranty  descend  upon  an  infant,  he  shall  not 
be  barred,  726. 

^  Commencing  by  disseisin  doth  never  bar,  697. 

Whom  they  bar,  vis.  none  bnt  those  upon  whom  they  do  descend ;  therefore 
they  must  needs  attach  in  the  ancestor,  and  the  warranty  by  devise  barreth  not, 
734,  and  warranty  doth  descend  always  upon  the  heir,  therefore  it  never  descends 
upon  the  brother  of  the  half-blood,  737,  nor  where  the  blood  is  corrupted,  745, 
746,  747,  at  the  common  law :  not  by  oustom,  as  borough  Bnglish,  or  gavelkind, 
718.736,786. 

flhe  estate  whereunto  f  ^*  "»  «"^  ^3®- 
How  long  they  bar,  J     ^^^^  ^"^  annexed  be  |  d^^^j^^  ^^^^  ^^j^  ^43^  ^44^ 


via.  until 


The  warranty  be  released,  and  he  on  whom  the  warranty 
doth  descend  hath  the  release  to  show,  748. 


END  OF  THE  ANALYSIS  OF  LITTLETON. 
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Aloatement.     See  Writs. 

# 

rPHB  etymology  of  the  wofd,  134k  b. 

-*-     The  diven  aooeptaiioiki  of  the  word,  and  what 

it  properly  sigoifle%  Und,  377.  a. 
The  diifereiioe  between  an  Abatement  BiMoisfai, 

Intraeion,  Deforoemenl^   UtmrpaAoikf  and   For* 

preecnre,  277.  a.  b. 

Abbot.     See  Coiporatioii. 
Abeianee. 

The    aigniilcaUon   and   deriration   of    the   wofd. 

S42.  a.  b. 
Where  the  freehold  and  inheritance  of  lAnda,  Ac 

ihall  be  in  abeianee,  342.  b. 
Where  an  eitate  of  land«,  Jm).  in  abeianee  may  be 

aliened  or  ohai^d,  and  where  not,  348.  a. 
Where  bj  the  grant  of  tenant  in  tail  of  all  hia  eitate 

or  right,  to  a  diaseisor,  the  right  of  the  title  shall 

be  in  abeianee,  845.  a.  b. 
Where  an  entry  or  olaim  by  one  tiiat  hath  no  right, 

aball  gain  an  inheritanoe  by  wrong,  whieh  ia  in 

abeianee,  263.  b. 
The  fee-simple  of.  the  glebe  in  abeianee,  by  the 

alienation  of  the  panon,  and  daring  the  vacancy 

of  the  parsonage,  841.  a. 
When  by  attainder,  345.  a.  b. 

Abettors. 

Where  the  defendant  in  an  appeal  shall  reeoyer 
.  daaagee  against  the  plaintS^  and  where  not, 
188.  b.  1397hr  FWe  ,8h«.  If.  2,  ei^  11. 

VOL.L— 6 


AC 

Ability.     See  Capacity. 
Abjuration  and  Exile. 

How  a  person  abjured  or  exiled  is  eateemed  in  law, 

183.  a. 
Where  the  wife  of  sneh  person  may  sue  and  be  sned 

without  naming  her  husband,  132.  b.  138.  a. 
What  banishment  shall  be  said  in  Uw  a  oivil  death, 

and  what  not,  133.  a. 

Abridgment.     See  Condition^  Confir- 
mation. 

Acceptance.  See  Arrearage^  Avowry^ 
Condition,  Dower,  Escheat,  Remitter, 
Surrender,  Waste. 

Aoeeptanee  of  rent  will  not  make  a  void  estate 

good,  215,  a. 
Where  the  aeceptanoe  of  a  rent  shall  dispense  with 

a  condition  broken  for  non-payment,  and  where 

not,  211.  b.  215.  a. 
Where  the  acceptance  of  another  thing  in  satl^ae- 

tion  shall  be  a  good  bar  in  debt,  upon  an  obliga* 

tion,  and  where  not,  212.  b.  213.  a. 
Where  the  acceptance  of  a  lesser  sum  in  satis-' 

faction  shskU  be   a  good  bar,  and  where   no^ 

212.  b. 
Where  the  aoeeptanee  of  homage  or  fealty  shall  bar 

the  lord  of  his  escheat  268.  a. 
Where  the  aoeeptanee  of  rent  shall  bar  the  lord  «f 

his  escheat^  and  whtrt  ]I0^  264.  a.  b. 
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AO 


Aa 


Where  the  •ooeptanoe  of  the  Mrriees  by  the  hands 
of  the  tenant  after  forejadger  of  the  mesne,  shall 
oondodo  the  lord  paramount  of  the  arrearages  in- 
ovred  before,  and  where  not»  296.  b. 

Aooeaaoiy. 

Acee§9orimn  Mqmtur,  non  dueit   nmm  prineipaie, 

162.  a. 
In  what  offenoes  there  maj  be  aooessories,  in  whfit 

not,  67.  a. 

Aocompt.     See  Guardian,  Socage. 

The  sereral  kinds  of  writs  of  aocompt  and  against 

what  persons  sneh  writ  lieth,  and  against  what 

not»  172.  a.  200.  b.  87.  b.  90.  b. 
Where  in  an  aeoompt  against  one  as  reoeirer  he 

shall  hare  allowance  of  expenses  and  charges, 

and  where  no^  172.  a. 
Where  an  aooomptant  shall  hare  allowanee  of  goods 

stolen  and  misjoarried,  and  where  not,  89.  a. 
Where  an  aeoompt  lieth  by  and  against  an  eze* 

enter  or  administrator,  and  where  not^  89.  b. 

90.  b. 
Where  an  aoeompt  lieth  by  one  Jointenant  or  tenant 

in  common  against  his  oompanion,  and  where 

not,  172.  a.  186.  200.  b. 
A  release  of  all  duties  no  bar  in   an   aeoompt^ 

291.  a. 
Where  in  an  aeoompt  as  reeeirer,  the  defendant 

may  wage  his  law,  and  where  no^  296.  a.     Vide 

Hl  Wager  of  Law. 
Where  and  against  whom  a  capiat  lieth  in  aocompt, 

and  where  and  against  whom  no^  89.  a.     Vide 

Slot,  W.  2.  c.  1. 

Acquittal. 

The  signification  and  deriyation  of  the  word,  100.  a. 
The  several  kinds  of  acquittals,  ibid. 
To  what  tenure  acquittal  is  incident,  and  to  what 
not,  100.  a.  101.  a.   ^ 

Acquittance. 

Where  if  giren  for  the  whole,  thongh  but  part  paid, 

it  is  go^  212.  b. 
For  rent  due  the  last  day,  when  it  shall  discharge 

all  before,  273.  a. 

Acre. 

lis  quantity  and  contents,  6.  b. 

Actions. 

The  definition  of  an  action,  286.  a. 

The  division  of  actions,  28i.  b.  286.  a. 

The  difference  between  an  action  and  a  writ,  289.  a. 

The  difference  between  an  action  and  an  executton, 

289.  a. 
A  release  of  actions  is  no  bar  of  executions,  289.  a. 
A  feint  action )  _|.-4  mft*  _ 
A  felse  action  l^*''^**^-*- 
In  what  places  and  counties  actions  shaU  be  brought 

282.  a.  b.  per  toL  pag. 
Where  and  what  actions  shall  be  brought  in  eon- 

JMo  eomiiaine,  and  where  and  what  not     Vide 

WWWB  MAwaw# 


Where  in  actions  for  things  transitory,  the  place  or 

county  is  trarersable,  and  where  not,  282.  a.  b. 
In  actions  transitory  the  day  and  time  not  traTors- 

able,  if  the  act  be  done  before  the  writ  broogfat, 

288.  a. 
Where  by  a  release  of  aU  actions,  causes  of  aetioiis 

be  released,  but  within  a  submission  of  all  actions 

to  arbitrement,  causes  of  actions  are  not  oon- 

tained,  286.  a. 
When  they  lie  quia  timet,  100.  a. 
Cannot  be  altered  by  the  party's  own  act,  286.  a. 
When  they  continue,  though  pari  of  the  eaasa  is 

determined  by  the  act  of  Ood,  286.  a. 

Admeasurement. 

Admeasurement  of  dower,  where  it  lieth  by  the 
guardian  in  chiralry,  and  where  by  the  heir, 
89.  a. 

Administrator.      Vide  iU.  Executor. 

Admiral. 

The  etymology  of  the  word,  260.  b. 

How  called  anciently,  and  how  at  this  day,  260.  b. 

The  Jurisdiction  of  the  admiral's  oourt^  and  ft«m 

what  antiquity,  and  according  to  wliat  law  thay 

proceed,  260.  a.  b.  891.  a. 

Admission. 

The  description  and  form  of  an  admission  and  in- 
stitution of  a  clerk^  844  a. 

AdyowBon. 

Advoeatio  ^mid,  et  wnde,  17.  b.  119.  b. 

The  antiquity  of  the  word,  17.  h. 

How  advoeatio  medtetaHt  and  medieiae  advoeaUonie 
differ,  17.  b.  18.  a. 

Where  an  advowson  lies  in  tenure,  86.  a. 

Where  in  grant,  and  not  in  liyery,  332.  a.  336.  b. 

Where  the  disseisee  or  issue  in  tail  after  disoon- 
tinuanoe  may  present  to  an  advowson  before  re- 
continuance  of  the  manor,  to  which,  ^c.  and 
where  not,  307.  a.  333.  b. 

Where  and  what  act  shall  put  the  patron  out  of 
possession  of  an  adTOWson,  and  where  and  what 
not,  844.  b. 

Is  a  thing  of  trust,  17.  b.  89.  a. 

iOqulTOCum  ^%d  et  quatupUx^  154.  b. 

Affiance. 

Afliance,  and  Jiffidare,  quid,  34.  a. 

Affir^u^  84.  a.  157.  a. 
Age.     See  Infant. 

Age  to  alien  or  contract,  what  our  law  requires, 

and  what  other  laws,  78.  b.  172.  b.      Vide  tit. 

Infant 
Age  to  do  knights  serriee.     Vide  tiL  Knights  8er- 

yice. 
The  sereral  ages  of  a  man  to  dirers  purposes,  78.  b. 

79.  a. 

The 
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The  diren  acM  of  a  woman  to  sevenl  pviposea. 

78.  b. 
Age  to  be  profened  in  reU^on.     Vide  tit,  Profes- 

non. 
Wbere  one  |>areener  being  an  infant,  sball  have  her 

age,  notwithtftanding  Uie  ftill  age  of  her  aifteri 

164.  a.     VUU  tit.  Parole  demnrre. 
A  lease  to  one  and  hie  heirs  pur  auUr  vie,  the  heir 

of  the  lessee  shall  not  have  his  age,  339.  a. 
Where  a  bastard  shall  hare  his  age,  244.  b. 
Where  the  heir  upon  a  disoent  by  reason  of  the  pro- 

feesion  of  his  ancestor  in  religion  shall  hare  his 

age,  248.  b. 
Ho  elegit  npon  judgment)  or  reoognlsanoe,  shall  be 

sned^  that  lands  desoended  to  an  iniant,  300.  a. 
Where  tenant  for  life  sarrenders  to  him  in  the  re- 

Torsion  within  age,  he  shall  not  hare  his  age,  338. 

b.  381.  a. 
If  the  heir  within  age  endow  his  mother,  no  elegit 

shall  be  sued  against  her  during  his  minority,  ihtd. 

et  «iM  tiipra. 
Where  the  heir  shall  hare  his  age  In  a  eeteavit,  380. 

b.  38L  a. 


Agent     and     Patient.       See     Ezecntor, 
Yoncher,  Remainder. 

Where  a  wonmn  may  endow  herself  ds  la  pUfda  beale, 
39.  a.  b. 

Agreement  and  Disagreement.  See  Ao 
eeptance^  Attornment,  Coverture,  Dam- 
ages, Dower,  Election,  Remitter,  War- 
ranty. 

Where  an  infant  or  his  heirs  may  disagree  to  his  own 
pnrehase,  2.  b. 

The  heir  of  an  idiot  or  madman  to  that  of  his  ances- 
tor, ibid. 

The  hnsband  or  the  wife  herself  niter  eorertore  to 
the  pnrehase  of  the  wife,  3.  a. 

Where  an  agreement  to  the  entry  or  set  of  a  stran- 
ger shall  be  as  arailable  or  pr^adleial  to  the  party 
as  his  own  act  or  entry,  and  whers  not,  180.  b. 
307.  a.  245.  a. 

Where  the  agreement  to  a  eonreyanee  whereby  an 
estate  is  after  oast  npon  the  disseisee  or  issue  in 
tail  shall  hinder  a  remitter,  859.  b. 

W^ere  a  feme  eorert  may  disagree  to  an  estate  de> 
to  save  herself  firom  damages,  380.  b. 


Aid.    See  Knight  Service,  Parceners,  Stat. 
W.  1,  cap.  6,  ei  Stat.  21  K  8,  cap.  19. 

Where  a  parson,  riear,  kc  shall  hare  aid  of  his 

patron  and  ordinary,  341.  b. 
Where  npon  an  arowry  at  this  day  for  eerrioes,  aid 

is  grantable  of  any  man,  312.  a. 
Where  a  bishop,  abbot,  Ao.  shall  not  hare  aid  of  the 

Un^  otherwise  of  a  dean  eoUatiTO,  341.  b. 

Alien.     See  Challenge,  Denizen,  Dower, 
Ligeance,  Release,  Wager  of  Law. 

The  etymology  of  the  word,  118.  b.  138.  b. 
The  deeeription  of  an  alien,  129.  b. 
The  sons  of  an  alien  bom  within  the  ligeanoe  of  the 
Idn^  not  inheritable  either  to  other,  8.  a. 


AN 

Where  an  slien  may  be  capable  of  lands,  Ae.  to  his 

own  nee,  and  where  only  to  the  use  of  the  king, 

2.  b. 
Where  and  by  what  means  he  may  be  made  to  in- 

herity  and  where  and  by  what  not,  8.  a.  139.  a. 
If  a  prior  may  sue  in  right  of  his  honse,  139.  a. 
What  aotions  an  alien  may  or  may  not  bring  in  his 

own  right)  129.  a. 
Alien  enemy  may  not  have  any  aotion,  ihid. 
Where  an  slien  may  wage  his  law,  395.  a. 
Where  a  rererslon  is  granted  to  an  alien,  and  after 

denisation  the  tenant  attorns,  the  king  npon  oflce 

fonnd  shall  hare  the  land,  310.  b. 

Alienation. 

The  deriration  of  the  word,  118.  b. 

What  shall  be  said  an  alienation  to  dirers  purposes. 

and  what  not,  118.  b. 
When  licenee  for  alienation  first  began,  how  and 

when  taken  away,  43.  per  tot.  pag. 

Allegiance. 

How  sneh  oath  first  began,  and  where,  and  when  to 

be  taken,  88.  b.  173.  b. 
How  it  differeth  from  the  oath  of  fealty,  68.  b. 

AUodtum,  AUodiarit. 

Qmd  el  ^ai,  1.  h.  5.  a. 

Alnetum. 

Wha^4b. 

What  passes  by  this  name,  Und. 

Amerciament.     See  Pardon. 

Amerciament  what,  and  whenoe  so  eslled,  136.  b. 

How  it  differeth  from  a  fine,  127.  a.     Vide  tit.  Fine^. 

The  causes  of  amereiaments  in  aotions  real  and  per- 
sonal, 126.  b.  127.  a. 

Where  an  ameroiament  shall  be  due  for  the  abate > 
meat  of  a  writ,  and  where  not,  127.  a.^ 

How  an  ameroiament  anciently  was  called,  127.  «. 

Where  in  debt  for  an  amerciament  the  defendant 
shall  wage  his  law,  and  where  not,  295.  a. 

Where  issues  and  amerciaments  shall  be  leried  upon 
ine  lands  which  the  jurors  or  parties  non  suit  hod 
at  the  time  of  the  pannel  returned,  or  finding  of 
pledges,  and  where  not,  102.  b. 

Who  BhaH  be  amerced  and  who  not,  127.  a. 

Bj  whom  it  ought  to  be  affeered,  126.  b. 

ao  eapiatw  lies  for  one,  126.  b. 

When  land  is  liable  for  i^  102.  b. 

Ancestor. 

The  deriTation  of  the  word,  78.  b. 
How  it  diifereth  firom  predeoessor,  ikid. 


Annuity.        See    Grant,    Parson, '  Rent, 

Reservation. 

The  deseription  of  an  annuity,  144  b. 
Where  the  heir  of  the  grantor  shall  not  be  oharged 
in  an  annni^  without  naming,  144.  b. 
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Wb«re  tbe  h«ir  of  (he  gnntee  Mid  hii  aadgnee  may  Appendant^  wlutt,  and  why  lo  eallcd,  121.  b. 

hare  a  writ  of  annnitj,  144.  b.  The  dilFerenee  between  appendante  and  appurte- 

Where  and  for  what  rent  a  writ  of  annnitj  lieth  nants,  121.  b. 

against  the  grantor,  and  where  and  for  what  not.  What  things  may  be  appendant  to  other,  and  what 

144.  b.  not,  49.  a.  121,  122.  b. 

Where  it  lieth  not  for  a  rent  resenred  by  indenture  Where  an  adrowson  at  one  turn  may  be  appendant* 

upon  a  feoffment  in  fee,  144.  a.  and  at  another  in  gross,  122.  a. 

Where  two  Joining  in  a  grant  of  an  annuity,  the  Where  a  remitter  to  Uie  principal  shell  be  a  remitter 

grantee  may  hare  two  sereral  writs,  and  where  to  the  appendant,  notwithstanding  severanee  by 

but  one,  144.  b.  the  disoontinuee,  349.  b.  368.  b. 

Where  it  lieth  not  against  an  heir  by  preeoription.  Where  a  remitter  shall  not  be  to  a  thing  appendant 

162.  a.  before  reoontlnuance  of  the  principal,  849.  b. 

How  ereated,  144.  b.  per  iot.  147.  a.  146.  per  toL  How  they  pass,  56.  121.  b.  305.  b. 

Annuity,  pro  wneUiOf  Ac.  where  grantable  orer,  and  Where  a  thing  being  totally  disappendant,  may  be 

where  not,  144.  a.  appendant  again  by  a  grant  in  as  ample  manner. 

What  shall  be  said  a  suAoient  act  to  determine  the  121.  b. 

election  of  the  grantee  of  a  rent-eharge  to  make  it  What  properly  said  to  be  an  incident,  15.  b. 

an  annuity  or  a  rent,  and  what  no^  144.  b.  145.  The  serend  sorts  of  incidents,  93.  a. 

a.  b.  What  services  incident  to  other,  69.  a. 

Where  the  rent-charge  being  determined,  the  gran-  Rent  and  services  incident  to .  the  reversion,  and 

tee  notwithstanding  shall  have  an  annuity,  and  nhaXl  pass  by  grant  of  reversion,  but  not  ^  convereo, 

where  not,  148.  a.  150.  a.  849.'  a.  151.  b.  152.  a.  317.  a.  824.  a.  b. 

Where  the  cause  of  Uie  grant  of  an  annuity  shall  Incidents  to  the  blood  not  forfeitable  or  transfinBble 

amount  to  a  condition,  and  the  one  oeadng,  the  over,  99.  a. 

other  shall  determine,  204.  a.    . 
Annuity  granted  in  Feb,  payable  at  JfteJL  and  the 

Annunciation,  shall  be  construed  to  be  at  the  An-  Apportion,  Apportionment.    See  Damages, 

niiiic,:o<wi.  and  ificA.  217.  b.  Extinimishment,  Rent,  Revocation,  War- 

Where,  m  a  writ  of  annuity,  the  annuity determineth  *^a.""6*"'»"*"^"*^  *^uu,  xvot  wouvu,       m 

hanging  the  writ,  the  arrearages  are  become  farre-  rantj. 
ooverable,  285.  a. 

A  release  of  actions  real  or  personal,  a  good  bar  in  ^^*t  and  whence  derived,  147.  b. 

an  annuity,  Utid,  Where  part  of  the  land  out  of  which,  Ae.  coming  to 

Where  the  annuity  is  not  arrear,  a  release  of  all  ae-  hands  of  a  grantee  of  a  rent-eharge,  the  rent  shall 

tions  is  no  bar,  192.  b.                           «  bo  apportioned,  and  where  not  147.  b.  149.   b. 

150.  a. 

.          .  Where  a  rent-eharge  may  be  apportioned  by  the 

Appeal.      JSee  AbettorSi  Oatlawry,  act  of  the  party,  and  where  not,  148.  a.  149.  b. 

Release*  '^^^*  "^ 

Where  by  tbe  eviction  of  part  of  the  land,  the  rent 

The  description  and  derivation  of  an  appeal,  128.  b.  iw^ing  thereout  shaU  be  apporUoned,  and  where 

287   b                                                rr     /  hq^  i4g^  jj^ 

The  several  sorto  of  appeals,  287.  b.  Where  by  purehase  or  surrender  of  part  of  the  land. 

What  shall  be  said  ;>)od  plea  in  bar  of  an  u>.  **r  •Iwnataon  of  part  of  the  reversion,  a  rent-ser- 

peal  of  murder  or  fSony,'and  what  not,  287^.  whl'I 'J*^«f  "tP^'^T n' l*^' •"    ^     ^     ,k.u 

2gg   1^                                                         }      •     •  ^here  a  rent-charge  shall  be  apportioned,  albeit 

Wher4  the  wife  shall  have  an  appeal  of  the  death  of  *Hf.  f^j!^  ""^"^^^^  ^^  ?^  ^"^  i"  u   "^"^  ^/ 

her  husband,  and  where  not,  83.  b.  T^""^^  **'•  '*'**•''  *^®  p-antor,  and  where  not. 

Where  the  wife  shall  have  an  appeal,  and  yet  shall  m J               ai^             v           ^      ^       ^      ^ 

__not  be  endowed,  e<  i  convereo^,          ^  Jo"  2*15?°           "'^       •pportioned,  and  whete 


Within  what  time  it  ought  to  be  brought^  254.  b.  ^^JT!^  ""^  ^u^^^  ^"^  i?"*^^^  ^l  ^u  .^"^ 

Where  in  an  appeal  the  parUes  ougEt  to  maintain        7]?*  ""V^'  '^^  ^^  apporUoned,  and  what  no^ 


tbe  combat  in  proper  person,  otherwise  in  a  writ 
ofright,294.  b. 


When  to  be  brought  before  the  constable  and  mar-  Apnrobatio, 

Quid,  295.  b. 

Appearance.     See  De&nlt. 

Appropriation. 

Appellant,  who,  128.  b.  287.  b.  Where  the  appropriation  of  a  church  to  a  honse  of 

religion  shall  be  mortmain,  804.  a. 

Appendant  Parcel,  Incident.     See  Acquit- 
tal, Distress,    Fealty,  Grants,    Manor,  Appurtenant.     See  Appendant. 
Prerogative.                                             Vh^  121. 

Arohdeaoonrief. 
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Archdeaoonries. 


How  diTided,  95. 


Argument. 


Tlt«  seTenl  sorts  of  argamontSy  and  what  shall  bo 
said  a  good  argument  of  proof  in  law,  11.  a.  b. 

Arms  and  Armory. 

The  eonrse  of  disoent  of  arms,  and  how  it  differeth 
from  other  inheritances,  27.  a.  140.  b. 

The  arms  of  England  and  iVonee,  when  first  united, 
7.  a. 

When  the  kings  of  England  began  first  to  seal  their 
ehartera  wi&  a  seal  of  arms,  7.  a. 

Arraignment. 

The  signifieation  and  deriration  of  the  word,  156.  a. 

202.  b. 
To  arraign  an  assise,  wha^  ibfd. 
Arraignment  of  a  prisoner,  what,  288.  a. 

Array.     See  Challenge. 

The  aignifioation  and  deriration  of  the  word,  156.  a. 

Arrearages.  See  Acqnittanoe,  Acceptance, 
Annnity,  Avowry,  Stat  32  K  8.  c.  37. 

Where  an  aeqnittanee  for  rent  dne  the  last  daj, 
shall  be  a  discharge  of  all  the  arrearages  incnrred 
before,  236.  a. 

A£86tB. 

Whai  aball  be  said  assets  in  the  hands  of  an  exeev- 

tor  or  administrator,  and  what  not,  41.  b.  113.  a. 

117.  a.  124.  a.  236.  a. 
What  ahall  be  said  safheient  assets  to  make  a  lineal 

warranty  a  bar  to  an  estate-tail,  and  what  not, 

874.  b. 
Where  a  rent  eztinot  shall  be  said  assets.  374.  b. 
Where  an  adrowson  shall  be  assets,  and  how  rained, 

ihid^ 
A  selgnioiy  of  homage  or  fealty,  or  in  frankalmoign, 

no  assets,  374.  b. 
Where  there  may  be  assets  in  law,  and  where  noL 

216.  a. 

Assignment,  Assigns.  See  Annuity,  Dower, 
Execator,  Stat.  82  H.  8.  c.  34.  War- 
ranty. 

The  deriration  of  the  word,  8.  b. 

The  several  sorts  of  assigns,  ibitL 

Where  an  assignee  shall  take  an  advantage  of  a 

oondition,  and  where  not,  214.  b.  215.  a.  b. 
Where  an  assignee  shall  take  advantage  of  a  eove- 

nant  real,   withoat  being  named  in  the  deed; 

otherwise  of  a  warranty,  384*  b.  885.  a. 

Assise.     See  Attornment,  Disseisor, 
Stat.  2  R.  2.  c.  10. 

The  denvation  and  proper  signifloation  of  the  word, 

153.  b. 
The  several  acoeptations  in  law  of  the  word  assise, 

ibid.  154.  b.  155.  a.  b.  159.  b. 


AT 

The  ••▼and  sorts  Gi  writs  of  assises,  and. why  so 

called,  155.  a.  159.  a.  b. 
Assise  of  novel  disseisin,  and  whence  so  called,  153.  b. 
Where  an  assise  in  confinio  eomt<cUd«  lay  at  the  com- 
mon law,  and  where  at  this  day,  154.  a.     Vide 

Stat.  2  B.  2.  c.  10. 
What  shall  be  said  a  good  plea  in  bar  of  an  assise, 

and  what  not,  228.  b.  229.  a.  285.  a.  b. 
Where  the  oonnsee  of  a  reversion  by  fine  upon  a 

lease  for  years  being  disseised,  shaU  have  an  assise 

before  attornment,  320.  a. 
Assise  of  novel  disseisin  lies  against  the  eoa^Jntors, 

as  weU  as  against  the  tenant,  180.  b. 


Attainder.     See  Felony,  Treason. 

Attoinder,  auid,  294  b.  890.  b. 

The  several  sorts  of  attainders,  390.  b. 

The  several  writs  of  eseheat  iqpon  attainders,  390.  b. 

How  it  differs  from  conviction,  390.  b. 

Attainder  oommenoea  by  the  pronouncing  the  Judg- 
ment, 390.  b. 

Where  a  man  may  be  attainted  after  his  death. 
890.  b. 

By  discent  of  the  erown  upon  a  person  attainted, 
the  attainder  eo  tMlaNte  void,  26.  a. 

The  difference  between  a  person  attainted  and  eon- 
vieted,  390.  b.  391.  a. 

What  a  felon  forfeits  by  eonviotion  before  attainder. 

391.  a. 

Judgment  to  mmm  fort  tt  dmrt  npon  refasal  to  an  - 
swer  according  to  law,  or  saying  nothing,  no  at- 
tainder, 391.  a. 

Where  the  defendant  in  any  appeal  waging  battel 
is  slain,  he  shall  have  Judgment  to  be  hanged, 
390.  b. 

Where  attainder  in  the  admirals  court  (by  proceed- 
ing according  to  the  civil  law)  for  piracy,  murder. 
Ac  upon  the  sea  shaU  work  no  corruption  of 
blood,  or  forfeiture  of  lands;  otherwise  of  an  at- 
tainder before  commissieners  by  the  statute  28  //. 
8.     Vide  Stat.  28  H.  8.  cap.  15. 

Attainder  of  heresy,  or  in  a  prtmunire,  no  corruption 
of  blood,  391.  a.  8.  a. 

In  what  manner  and  degree  the  blood  is  said  to  be 
corrupted  by  attainder,  391.  b. 

Where  a  person  attainted  hath  issue,  and  after  par- 
don hath  issue,  the  youngest  is  not  inheritablo 
during  the  life  of  the  eldest,  or  his  issues,  8.  a. 

392.  a. 

Where  the  sons  of  a  person  attainted,  bom  before 

the  attainder,  shall  inherit  each  to  oUier  j  mciw  of 

sons  bom  before  the  attainder,  8.  a. 
Attainder  of  treason  or  felony  •disables  one  from 

bringing  any  action,  130.  a. 

disables  one  firom  being  heir,  8.  a.  per  tof. 

how  it  alTeets  the  blood,  and  how  it  may 

be  restored,  8.  a.  per  tot. 
What  tenant  in  tail  forfeits  by  attainder  of  felony  or 

treason,  392.  b. 

Attaint.     See  Connsance,  Release, 
Stat.  23  H.  8.  c.  3. 

The  derivation  of  the  word,  294.  b. 
Whore  such  writ  lieth,  ibid. 
The  Judgment  in  attaint,  294.  b. 
Ko  tupereedeae  grantable  upon  an  attaint,  227.  b. 
A  release  of  aU  actions,  a  good  bar  in  attaint,  289. 

Ko 
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No  attaint  lleth  upon  a  verdiet  in  waste,  quale  Jut, 

or  other  inquest  of  offioe,  356.  b. 
Where  it  lieth  upon  a  verdiot  in  an  assise,  355.  b. 
Where  an  attaint  lieth  upon  a  rerdict,  where  the 

witnesses  are  joined  to  the  inquest  for  trial  of  the 

deed,  and  where  not^  6.  b. 

Attorney.     See  Livery,  Wager  of  Law. 

The  signification  of  the  word,  51.  b. 
The  seyeral  kinds  of  attorneys,  ibid. 
What  persons  may  be  attonieys  in  the  Bang's  court, 

and  what  not,  128.  a. 
The  difference  between  an  attorney  and  a  re»pon»aU8 

in  ancient  times,  128.  a. 
Where  an  idiot  or  lunatic  ought  to  sue  in  person,  and 

not  by  attorney,  136.  b. 
Where  Uvery  of  seisin  by  an  attorney  shall  be  good, 

and  when  one  acts  merely  as  suoh,  he  cannot 

thereby  pr^udioe  his  own  interest,  62.  a. 

Attornment.  See  Alien,  Condition,  Infant, 
Notice,  Prerogative,  Pleading,  Quid  Juris 
clamatf  Per  qusB  Servitia. 

The  definition  of  an  attornment,  309.  a. 

The  dirision  of  attornments,  309.  a. 

Attornment,  why  requisite,  iHcL 

What  act  or  words  shall  amount  to  an  attornment, 

810.  a. 
Where  it  ought  to  be  in  the  life  of  the  parties,  and 

where  it  shall  be  good  to  the  heir,  309.  a.  b. 

316.  a. 
In  what  conveyances  requisite  upon  passing  a  re- 

Tersion,  Ac.  at  this  day,  and  in  what  not,  309.  b. 

314.  b.  321.  b. 
Where  the  mesne  grants  oyer  his  mesnalty,  and  the 

lord  paramount  releases  to  the  tenant,  attornment 

by  the  tenant  after  shall  be  sufficient  to  pass  the 

rent  seolc  by  surplusage,  309.  b. 
Where  after  a  grant  of  the  rerersion  of  two  acres, 

the  lessor  levies  a  fine  of  one,  an  attornment 

after  to  the  grantee  shall  pass  the  o^er  acre, 

309.  b. 
Where  an  attornment  for  part  of  the  rent  shall  be 

good  for  the  whole,  369.  b.  314.  a.  b. 
Where  an  attornment  to  one  jointenant  shall  be 

good  to  both,  and  one  dying,  an  attornment  to 

the  sunriyoT  good,  310.  a. 
Attornment  to  him  in  the  remainder  after  the  death 

of  grantee  for  life,  void,  310.  a. 
Where  an  assent  in  the  absence  of  the  grantee  shall 

be  a  sufficient  attornment,  310.  a. 
Where  two  grants  are  made  of  the  same  thing,  an 

attornment  of  the  second  shall  be  a  frustration  of 

the  first,  310.  a. 
Where  the  enlargement  or  alteration  of  tiie  particu- 
lar estate,  after  grant  of  the  reyersion,  shall  be  a 

countermand  of  the  attornment,  310.  a. 
Where  a  feme  grants  a  reversion,  the  taking  of  a 

husband  shall  be  a  countermand  of  Uie  attorn- 
ment, 310.  b. 
To  what  purposes  an  attornment  shall  have  relation 

to  the  first  grant,  and  to  what  not,  310.  b. 
Where  a  reversion  is  granted  to  a  man  and  a  feme, 

by  an  attornment  to  them  after  marriage,  they 

have  no  moieties,  310.  a. 
Where  the  intermarriage  of  a  feme  grantor  with 

the  grantee  shall  be  a  good  attornment  in  law, 

810.  a. 


AT 

Where  an  attornment  to  eettuy  que  uee  shaU  veat  the 

reyersion  in  the  grantee,  310.  a. 
Where  an  attornment  to  the  grantee  for  life  of  a 

reversion  shall  be  good  to  aU  in  the  remainder, 

310.  a. 
Where  a  reversion  is  granted  for  life,  and  after  to 

the  same  grantee  for  years,  an  attornment  to  both 

grants  void,  310.  b. 
Where  a  seigniory  is  granted  to  a  bbhop  and  his 

heirs,  and  after  to  him  and  his  successors,  attorn- 
ment to  both  grants  void,  310.  b. 
Where  a  reversion  is  granted  of  Black  Acre,  or 

White  Aere,  an  attornment  to  the  grant  shall  vest 

the  estate   in   the  grantee   upon   his   electioD. 

810.  b. 
Where  upon  the  feoffment  of  a  manor  nothing  of  the 

services  pass  until  attornment  of  the  free  tenants, 

110.  b. 
Where  in  pleading  such  a  feoffment  the  attommeot 

of  the  tenants  need  not  be  alleged,  310.  b. 
Where  the  tenant  attorns  to  a  lease  for  years  of  the 

manor,  the  attornment  after  of  the  lessee  shaU  be 

sufficient  to  pass  the  reversion,  311.  a. 

Where  to  the  grant  of  a  seigniory,  Ac  the  attorn- 
ment only  of  the  immediate  tenant  in  privity  re- 
quisite, 811.  a.  b.  312.  a.  b.  313.  b. 

Where  to  the  gnint  of  a  rent-charge  or  seek,  the  at- 
tornment only  of  the  tenant  of  &e  freehold  requi- 
site, 311.  b.  per  tot.  pag. 

Where  such  rent  is  granted  for  life,  and  the  tenant 
attorns,  the  attornment  after  of  the  grantee  shall 
be  sufficient  to  pass  the  reversion,  311.  b. 

Where  upon  grant  of  such  rent  issuing  out  of  the 
reversion,  the  attornment  only  of  him  in  the  re- 
version requisite,  311.  b. 

Where,  and  to  what  kind  of  inheritances  granted, 
attornment  is  requisite,  and  where,  and  to  what 
not,  312.  a. 

Where  an  attornment  to  the  grantee  for  life  of  a 
seigniory  shall  be  good  to  him  in  the  remainder 
to  distrain,  and  where  not,  312.  b.  320.  b. 

Where  the  acceptance  of  a  grant  of  the  seigniory  by 
the  baron  seised  of  tenancy  in  the  right  of  his 
wife,  shall  be  a  good  attornment  to  bind  the  wife 
after  coverture,  312.  b. 

Where  a  seignory  is  granted  to  the  tenant  and  a 
stranger,  the  acceptance  of  the  tenant  shall  be  a 
sufficient  attornment  to  extinct  his  moiety,  and 
vest  the  other  in  the  grantee,  313.  a. 

Where  the  acceptance  of  a  grant  of  the  seigniory  to 
the  wife  by  the  husband  being  tenant,  shall  be  a 
good  attornment,  313.  a. 

Where  the  acceptance  of  a  grant  of  the  seigniory 
by  a  lessee  for  life  of  the  tenancy  shall  be  a  good 
attornment  to  vest  the  seigniory  in  himself,  813. 
a.  b. 

Where,  in  a  ecire  faeiae  upon  a  fine,  judgment  to 
recover  part  of  the  services  shall  be  a  good  attorn- 
ment in  law,  for  the  whole,  314.  b. 

Attornment  by  one  jointenant  good  for  all,  814*  a. 
819.  a. 

Where  a  man  deaf  and  dumb  may  sttom :  eecue  of 
a  non  eompoe  mentte,  815.  a. 

Where  upon  grant  of  reversion,  tenant  by  statute 
merchant,  Ac  or  executors  having  the  land  till 
the  debts  be  paid,  shaU  be  compeUed  to  attorn, 
815.  b. 

Where  tenants  in  dower,  or  by  the  courtesy,  after 
assignment  of  their  estates  shall  attorn,  and 
where  the  attornment  of  th  assignee  shall  be  suf- 
fident,  816.  a. 

Where 
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Wbflw  llie  attommaBt  of  an  MsigsM  of  the  ]Murti- 
•alftr  estate  npon  eondition  shall  be  saAoient  to 
pass  the  reTsnioD,  816.  a. 

Where  an  atiommeiit  by  tenant  in  tail  shall  be 
good,  and  whexe  he  shah  be  oompelled  to  attorn^ 
and  where  not,  316.  a.  b. 

Where  the  attornment  of  lessee  for  years,  or  him  In 
the  remainder  for  life  ezpeetant,  shall  be  sufficient 
to  pass  the  rsTersion  in  fee,  316.  b.  317.  a. 

Where  the  aceeptanoe  of  a  lessee  for  life  of  a  oon- 
Jlrmation  of  his  estate,  the  remainder  oyer,  shall 
be  a  good  attornment  to  Test  the  remainder, 
317.  a. 

Where  by  the  release  of  one  Jointenant  to  his  oom- 
panion,  he  sball  distrain  for  the  whole,  and  have 
an  aetion  of  waste  against  the  lessee  without  aW 
tamment,  318.  a. 

Where  the  re-entry  of  the  lessee  npon  the  feoifee  of 
his  lessor  shall  be  ^  good  attornment  to  settle  the 
reversion  in  the  feolKe,  318.  b. 

Whether  the  reeovery  in  an  assise  by  the  lessee  for 
life  against  such  feoifee  shall  be  an  attornment, 
SMTc,  319.  a. 

Where  a  reversion  is  granted  for  Ufe  npon  a  lease 
for  life,  and  the  lessee  attorns,  and  the  lessor  dis- 
seisee tiie  lessee,  and  make  a  feoffment,  the  regress 
of  the  lessee  shall  be  no  attornment  of  the  grantee 
ferlife,  319.  a. 

Where  a  seignioiy  or  reversion  is  granted  by  fine, 
what  advantages  the  connsee  may  take  before 
attornment,  and  what  not,  319.  b.  320.  a.  and  b. 
per  tot,paff. 

Where  by  a  general  attornment,  without  any  saving, 
the  tenant  for  life  shall  lose  his  privilege,  and 
where  not,  3S0.  a.  b. 

Where  one  that  olaimeth  under  a  oonusee  by  fine 
may  distrain  or  muntain  any  action,  albeit  no 
attornment  made  to  the  eonusee  or  him  that  hath 
his  estate,  and  where  not,  309.  b.  321.  a.  and  b. 
«>«rto«pajy. 

where  the  devisee  of  a  reversion  may  distrain  or 
have  any  aetion  without  attornment,  322.  a.  b. 

Where  an  attornment  upon  eondition  shall  be  good, 
and  where  not,  274.  b. 

Attornments  taken  awiyr  hy  4  S  6  Anna,  402.  a. 

Audita  Querela.     See  Ezecator.    Beleaae. 

Where  for  matter  of  diseharn  happening  since  the 
judgment,  Uie  party  shall  nave  an  au£ta  querela 
before  ezeention,  290.  b. 

A  release  of  all  actions  personal,  a  good  bar  In  an 
amdita  querela,  289.  a. 

ATerment.     See  Pleadings. 

Averment,  what,  862.  b. 

The  several  kinds  of  averments,  362.  b. 

What  pleas  ought  to  be  averred,  and  what  not^  ibid* 

303.  a. 
Where  in  a  nnaeipe  the  tenant  pleads  non-tenure, 

or   disclaims,    the   demandant  notwithstanding 

may  aver  him  tenant  and  where  not,  362.  b. 

363.  a. 


Aumone, 


What 


i»,»7,». 
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Ayownr.      See   Aooeptance,    Aid,    Siat. 
21  K  8.  c.  19.    82  ff.  8.  c.  87. 

The  several  forms  and  kinds  of  avowries  for  rents 

and  services,  296.  a.  b. 
Where  the  lord  shall  be  oompelled  to  avow  upon  the 

feoffee  or  grantee  of  his  tenant^  and  where  not, 

269,  b.  321.  a. 
Notice  to  the  lord  to  change  his  avowry  not  sufficient 

without  tender  of  his  arrearages,  269.  b. 
Where  the  lord  by  his  avowry  npon  tbe  feoffee  of 

his  tenant  shall  lose  the  arrearages  incurred  in 

the  time  of  the  feoffor,  and  where  not,  269.  b. 
Where  the  tenant  being  disseised  shall  compel  the 

lord  to  avow  upon  him,  and  where  no^  216. 

a.  b. 
Where  ihe  avowry  of  the  donor  upon  his  own  donee 

in  tail  shall  be  good  notwithstanding  a  disconti- 
nuance, 77.  a.  269.  a. 
Where  the  donor  in  tail,  having  but  one  revenienf 

shall  make  two  several  avowries  upon  his  donee, 

23.  a. 
Where  the  lord  at  this  day  may  avow  upon  the  lands 

and  tenements  holden  without  framing  any  person 

in  certain,  262.  b. 

Authority.     See  Apportionment. 

Where  the  performance  of  the  substance  shall  be 
a  good  pursuit  of  an  authority,  and  where  it 
ought  to  be  strictly  pursued,  49.  b.  52.  a.  b. 
303.  b. 

Where  by  the  execution  of  the  authority  of  another 
oonoeming  lands,  a  man  shall  pr^udice  his  own 
interest,  and  where  not,  52.  a. 

Where  a  man  may  do  less  than  his  authority  war- 
rants, and  where  not,  52.  a.  b.  258.  a.  259.  a. 

Where  the  death  of  the  party  shall  be  a  counter- 
mand of  his  license  and  authority,  and  where  not, 
52.  b. 

Where  an  authority  shall  survive,  and  where  no^ 
181.  b. 

Where  an  authority  is  given  to  three  or  four  jointly 
or  severally,  tbe  act  done  by  two  shall  be  good, 
and  where  not,  181.  b. 

Where  a  man  doing  more  than  his  authority  war- 
rants, it  sball  be  good  for  all;  and  where  good 
for  that  which  is  warranted,  and  void  for  the  rest, 
268.  a. 

Ayel. 

Where  a  writ  of  ayel  lies,  160.  a. 

Bail 

Whenoe  derived,  61.  b. 
How  they  are  bound,  265.  b. 

Bailiff.     See  Accompty  Socage^  Stat. 
Magna  Charta,  cap.  28. 

The  signifioation  and  derivation  of  the  word,  61.  b. 

168.  b.  172.  a. 
The  oflioe  and  doty  of  a  bailiff,  62.  a.  168.  b. 
Where  and  for  what  things  a  bailiff  chargeable  in 

an  aocompt,  172.  a.  89. 
Bailiff  shall  not  be  charged  as  receiver,  172.  a. 

Bailment. 
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Bailment. 


BA 


Wb«re  the  bailee  bIiaII  satisfy  for  the  goods  stolen 
or  otherwise  misoarried,  and  where  not»  89.  a. 

Bank. 

The  signifloation  of  it,  71.  b. 
The  antiquity  of  the  eovrt  of  oommon  bank,  ibid* 
The  style  of  the  oourts  of  the  king's  bench,  and 
common  pleas,  71.  b. 

Bar.     See  Pleadings. 

The  signiAoation  of  the  word,  372.  a. 

Bargain  and  Sale.     See  Attornment, 
Beservation. 

What  estate  the  bar|^or  shaH  be  said  to  have  in 

him  before  enrolment,  147.  b. 
To  what  purposes  a  bargain  and  sale  after  enrolment 

shall  relate  to  the  i&st  dellverj,  and  what  not, 

147.  b.  186.  a. 
Where  the  bargainee  of  a  seigniory  or  rererslon 

shall  distrain  or  hare  an  action  of  waste  before 

attornment,  309.  b.  321.  b. 

Baron  and  Barony.     See  Bishop; 
Challenge. 

How  barons  anciently  were  oreatod,  and  how  at  this 

day,  9  b.  16.  b. 
The  first  creation  of  a  baron  by  a  patont,  9  b. 
The  estato  and  liTclihood  of  a  baron,  69,  a.  83.  b. 
The  relief  of  a  baron,  69.  b.  23.  b. 
Where  a  man  called  by  writ  dieth  before  he  sits  in 

parliament,  no  baron,  16  b. 
The  form  of  snoh  writ,  ibid. 
Issue  of  baron,  Ac.  or  no  baron,  how  triable,  16.  b. 
What  monastories  and  bishoprics  in  Bngland  were 

and  are  held  by  barony,  79.  a.  ^ 

Where  a  barony  may  be  entailed,  20.  b. 

Baron  and  Feme.  See  Covertore,  Fine, 
Jointenante,  Marriage,  Partition,  Be- 
mitter,  Besoeit,  Stat.  82  M.  8.  c.  87. 
Waste,  Wager  of  Law. 

To  what  purposes  baron  and  feme  are  said  to  be  one 

person  in  law,  112.  a.  187.  b. 
What  things  of  the  wife  are  giyen  to  the  husband  by 

the  marriage,  and  what  not,  119.  170.  300.  351.  a 

t>«r  tot.  pag,  and  b. 
Where  the  husband  shall  have  the  chattels  real  of 

his  wife,  and  where  not»  46.  b.  185.  b.  299.  b.  300. 

a.  351.  a. 
What  act  of  the  husband  shall  be  a  disposition  or 

alteration  of  the  term  of  his  wife,  and  what  not, 

46.  b.  351.  a. 
Whore  upon  an  execution  against  the  husband  the 

sheriff  shall  sell  the  term  of  the  wife,  351.  a. 
Where  the  ohurffe  of  the  husband  upon  the  chattel 

of  the  wife  3kall  not  bind  the  wife  surviring, 

ibid. 
Where  the  husband  snrviTing  shall  have  the  chattels 

of  his  wife  consisting  in  action,  and  where  not, 

351.  a.  b. 
Where  the  wife  and  her  heirs  shall  be  bound  by 


her's  and  her  husband's  leas^  and  where  jnot, 

844.  a. 
What,  and  how  the  husband  may  oonrey  to  his  wife, 

112.  b.  132.  b.  m.p^iot.pag.  297. 
What,  and  how  the  wife  may  conyey  to  her  husband, 

112.  a.  and  b.  % 

What  act,  and  when  the  wife  may  do  with  her  faua- 

band,  132.  b.  352.  353.  a. 
When  tiie  feme  may  vouch  the  husband,  890.  a. 
The  acts  of  the  husband  and  wife  shall  be  acooontod 

his,  352.  b.  356.  a.  b.  357.  a. 

By  what  means  the  husband  in  his  life  may  paas 

an  estate  in  lands  to  the  wife,  and  by  what  not, 

112.  a. 
Where  a  sale  of  lands  hj  the  wife  to  the  hnsbsmd 

shall  be  good,  and  where  not,  112.  a.  187.  b. 
Where  a  protection  cast  for  the  husband  ahaU  be 

good  also  for  the  wife,  130.  b. 
Where  the  husband  may  be  an  attorney  to  deliver 

seisin  to  his  wife,  52.  a.  187.  b. 

Where  the  grant  of  acquittal  to  the  husband  and 

his  heir  shall  extend  to  the  wife  after  his  death, 

241.  a. 
Where  the  laches  of  tiie  husband  shall  preijudice  his 

wife,  and  where  not,  246.  a.  b. 
Where  by  attainder  of  the  wife  the  lord  by  eaoheat 

shall  oust  the  husband  before  issue,  351.  a. 
What  estate  the  king  gaineth  by  atteinder  of  the 

husband  durtog  coverture,  ibid. 
Where  a  devise  by  the  husband  to  the  wife  shaU  be 

good,  but  not  i  contra,  112.  a.  b. 

Barretor.     See  Warranty. 

The  derivation  of  the  word,  868.  b. 
The  description  of  a  barretor,  368.  a. 

Bastardy.     See  Age,  Mortdancestor, 
Partition. 

The  etymology  of  the  word  (Bastard)  243.  b. 
244.  a. 

The  several  kinds  of  bastards,  244.  a. 

Bastard,  of  what  esteem  in  law,  3.  b.  123. 

By  what  names  he  may  purchase  lands,  and  what 
not,  3.  b. 

Bastard,  no  child  within  the  stetute  of  32  and  34 
JSr.  8.  ofwills,78.  a.123.  b. 

No  consideration  to  raise  an  use,  123.  a. 

A  bastard  brother,  Ac  no  principal  challenge, 
157.  a. 

Issue  bom  after  nine  months  or  forty  weeks  of  the 
husband's  decease,  a  bastard,  123.  b. 

Where  the  issue  bom  within  marriage  shall  be  re- 
puted a  bastard,  and  where  not,  244.  a  40.  a. 

How  to  be  tried,  74.  a. 

In  what  law,  and  to  what  purposes,  a  bastard-eigne 
is  esteemed  a  mutfer,  245.  a. 

Where  the  dying  seised  of  the  bastard-eigne  with- 
out interruption  shall  bar  the  right  of  the-Muiier, 
243.  b.  244.  a.  b. 

Where  such  dying  seised  without  a  descent  shall  be 
no  bar,  244.  a. 

What  seisin  by  the  bastard  during  life  shall  be  suf- 
ficient to  bar  the  muHtr,  and  what  not,  15.  a. 

Where  an  entry  by  the  bastard,  and  a  descent  after 
the  death  of  the  muster,  his  wife  being  privemeHt 
enteitU,  shall  bar  the  son  bom  after,  244.  a. 

Where  the  bastard  dies,  his  wife  enMut,  the  entrjr 

of 
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^tho  Mulfw  BbaXL  \mx  the  iflfne   ham  after.    What  blood  ehaU  be  nld  moie  worth7  tbaa  elber, 
^^^  *:  and  shall  inherit  before  other,  12.  b.  per  toi.  pag. 

Where  the  deeoent  to  the  iesae  of  the  baetard  before        14.  a.  per  tot  pag, 

entry  shall  bar  the  wmlier,  244,  a. 
Where  sneh  djing  seised  of  the  bastard  shall  bar  an  Bokdand 

Infknt  or  feme  eovert  mmlier,  ibid. 
Where  sach  discent  of  serrioes,  rents,  reyersion,  Ae.    What  it  is,  6.  a.  68.  a. 

shall  bar  the  emjier,  244.  a. 

Where  soeh  disoent  shall  bind  the  muUer  notwith-  B<ma, 

standing  the  wife  of  the  bastard  be  endowed,    «„.  x.*^  ^  _^     ,-      ,,«  v 

244.  a.  Wh%i  the  word  rijpnifies,  118.  b. 

Where  sneh  deseent  open  the  profession  of  the    ^^^  divided,  ihuL 

bjj|.ja  I.  «Hg««  A^  b.  »  like  w.  S44.  ..  iferdam  «d  ite«fi«i«n. 


Where  two  davghters,  a  bastard  and  mvlur,  enter 

generally  upon  the  death  of  the  bastard,  her  issue 

shall  inherit  a  moie^,  244.  a.  368.  a. 
Where  the  entry  and  dying  seised  of  the  son  of  the 

bastard  shall  bar  the  m«/»V,  244.  b. 
The  entry  of  what  persons  shall  aToid  the  estate  of 

the  bastard,  and  of  what  not,  245.  a. 
Where  the  agreement  of  the  mvAier  to  the  entry  of 

a  stranger  shall  be  a  good  olaim  to  avoid  the  es- 
tate of  the  bastard,  245.  a. 
What  act  shall  be  said  an  interruption  of  the  poa- 

session  of  the  bastard,  and  what  not,  245.  b.  _ 

Where  the  bastard  alter  his  entry  shall  be  Tonohed    — .  ^  «.^««j««  «r  u  •  u 

only  by  reason  of  the  warranty  of  his  anoestor,    ^«  m«Mito«of  it,  8.  b. 

8r«.b. 


Qvid,  and  what  passeth  by  it,  4.  b. 

Bote. 
The  signiiieatio&  of  the  word,  127.  a. 

Bovata  Terrm. 

What  it  is,  5.  a. 

Briga. 


BedeU. 

The  deriration  of  the  word,  285.  b. 
The  oath  and  offiee  of  bedell,  iUd, 

The  algnlfteatiefn  of  it»  86.  a. 

Berewica  and  Berewit, 
The  meaning  of  the  words,  116.  a. 

Berguartum  gen  Bercaria. 
The  neaning  of  those  words^  5.  b. 


Bruera. 
Quid,  untU,  and  what  passes  by  it,  5.  b.  5.  a. 

Burgage.     See  Knights  Servioe  and 

Socage. 

The  etymology  of  flie  word,  168.  b.  169.  a. 

The  desoription  of    a  tennre  in  burgage,  168.  b. 

169.  a. 
Of  what  person  sneh  tenure  maybe,  169.  a. 

Bnrgebote. 

What  tt  is,  169.  a.  127.  a. 

Burgh-English.     See  Gnstom. 
Bye  and  Byan. 

What  they  are,  5.  b. 


Bishop.    See  Aid,  Confirmation^ 
Corporation,  Ordinary. 

How  aU  the  bishopries  in  Bngiand  and  Wales  are 

of  the  king's  foundation  and  patronage,  and  held  Capacity.    See  Alien,  Attorney,  Challenge, 

by  barony,  97.  a.  134.  a.  344.  a.  fT^  i -n     «.  '     a.     r  /  t 

le  number  of  them,  and  which  are  of  anefent  eon-  Coverture,    Feoflment,    Infancy,   Juror, 


The 
tinuanee,  and  which  of  later  foundation,  94. 

How  anciently  they  were  donattye,  and  by  what 
means  they  became  eleotlTe,  134.  a.  344.  a. 

Who  may  write  to  the  bishop  to  certiiy  bastardy, 
mnlierty,  Ac  and  who  not,  134.  a. 

Where,  and  as  to  what  acts,  the  privation  or  trans- 
lation of  a  bishop  shall  amount  to  a  dealli,  and 
where  and  as  to  what  not,  329.  a. 

When  he  did  or  did  not  pay  relief,  76.  b. 

Blood.    See  Attainder,  Heir,  Inheritance. 

What  things  shall  pass  by  the  grant  of  a  castle,  6.  a. 
The  several  bloods  which  a  man  is  said  to  have  in    What  castle  maybe  built  by  a  subject,  and  what  not, 

him,  12.  a.  b.  14.  a.  ibid. 

Who  shall  be  said  next  of  blood  as  to  several  pur-    What  castle  mav  be  divided  in  partition  between 
posee,  16.  b.  per  toc  pag,  88.  b.  parceners,  ana  what  not,  165.  a. 

Oastleguard. 


Office,  Purchase,  Queen,  Socage. 

Jfii<iw,  emrdue  et  ccmnw,  of  what  things  capable  In 

law,  and  of  what  not,  8.  a. 
What  persons  capable  of  offices  of  state,  or  which 

concern  the  common  weal,  and  what  not,  107.  b. 

pertoi.i)ag. 
Of  what  things  a  monk  is  capable,  and  of  what  not, 

132.  b. 

Castle.     See  Dower,  Knights  Serrioe. 
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Casdegnard.     See  Knights  Seirioe. 

Where  raoh  tenure  renuunt  thongh  the  oastle  if 
mined,  SS,  a. 

Cauea  MoUrtmont  prcelocuH.     See 
Warranty. 

Where  «  m«B  giree  Innd  to  a  woman,  eatMo,  ^e. 

though  he  nuury  her,  or  the  voman  refoee,  he 

thall  retain  the  land  for  ever,  hpt  not  i  conv^no, 

204.  a. 
Where  the  feme  in  pleading  may  aver  raoh  gift  to 

be  eau$a  mtUrimonii,  Ae,  without  showing  a  deed, 

ihid,  226.  a. 

Certainty.     See  Estoppel,  Pleading. 

The  seyenl  kinds  of  oertainty,  803.  a. 
Where  there  may  be  a  oertainty  in  an  nnoertunty, 
90.  a. 

Certificate.     See  Trial. 
Ceeeavit.     See  Age,  Stat.  Westm.  2.  e.  21. 

Where  it  lieth  against  the  heir  within  age,  380.  b. 
Where  the  tenant  holdeth  lands  in  seyeral  oountieB 
by  one  senrioe,  no  ecatarit  lieth,  154.  a. 

Challenge.  See  Juror,  Stat.  2  H,  5.  c.  8. 
27  El,  c.  6.  W,  2.  c.  88.  Artie,  euper 
Chart,  c.  9.     Trial  Verdict. 

The  signifloation  and  deriration  of  the  word>  165.  b. 

The  sereral  sorts  of  challenges,  158.  a. 

What  shall  be  said  a  principal  cause  of  challenge  to 

the  array  of  the  panel,  and  what  not,  158.  a. 
What  shall  be  said  a  raffioient  challenge  to  the  array 

for  fisTonr,  and  what  not,  158.  b. 
Where  sooh  challenge  may  be  made,  the  king  being 

party,  and  where  not,  158.  a. 
Where  the  party,  notwithstanding  his  ohallenge  to 

the  array  found  against  him,  BhaH  have  his  chal- 
lenge to  the  polls,  158.  b. 
Challenge  to  the  polls,  whaty  and  the  seyeral  kinds 

of  su«i  challenges,  158.  a. 
Challenge  peremptory,  what,  where  admitted,  and 

what  number  the  party  might  ohallenge  at  the 

oommon  law,  and  what  at  this  day,  158.  b. 
The  seyeral  sorts  of  prineipal  challenges  to  the  polls, 

158.  b. 
Where  a  peer  of  the  realm  ought  to  be  challenged, 

and  if  neither  party  will  challenge  him,  he  may 

challenge  himself,  158.  b. 
What  shaU  be  said  a  good  challenge  for  want  of 

freehold,  and  what  not,  158.  b.  157.  a. 
Where  an  alien  or  yillein  may  be  challenged,  158.  b. 
What  person  may  be  challenged  for  an  insufficient 

hundredor,  and  what  not,  157.  a. 
What  shall  be  said  a  principal  challenge  to  the 

polls  by  cause  of  affection,  and  what  not^  157.  a.  b. 

Wnere  the  plaintiff  may  allege  a  principal  cause 
of  ohidlenge  to  the  array,  and  pray  process  to  the 
coroners,  and  where  he  ought  to  haye  a  ventre 
faciaa  to  the  sheriff,  157.  b. 

Where  in  outlawry  of  treason  israe  is  joined  upon 
a  collateral  point,  yet  the  party  may  haye  such 
ehallenges,  as  if  he  had  been  arraigned  upon  the 
crime  itself;  157.  b. 


What  crime  in  a  juror  shaH  be  a  prineipal  eaxtae  of 
challenge,  and  what  noty  8.  a.  158.  a. 

At  what  time  each  challenge  ought  to  be  taken,  and 
where  die  party  must  show  the  cause  of  hia  chal- 
lenge presently,  and  where  not,  158.  a.  b. 

How  and  by  whom  challenges  shall  be  tried,  and  lo 
whom  process  shidlbe  awarded,  158.  a.  b. 

Where  a  witness  may  be  challenged,  and  where  no^ 
8.  b. 

Where  a  man  may  be  challenged  to  be  a  juror,  that 
cannot  be  challenged  to  be  a  witness,  €i  4  eon- 
9w%Of  8.  b.  •   »i 

Where  a  nobleman  being  arraigned  cannot  ehaUence 
his  peers,  158.  b.  294.  a. 

Where  the  four  knights  electors  of  the  grand  aanie 
ought  not  to  be  challenged,  294.  a. 

Where  and  at  what  time  the  jurors  in  a  writ  of  right 
may  be  challenged,  and  where  not,  «5u{. 

Champerty  [Cbm&tjparfia].     Sm  Main- 
tenance. 
The  etymology  and  signification  of  the  word,  368,  b. 


Chance  Medley. 

What  it  is,  287.  b. 

Charge  and  Discharge.  See  Abeianoe, 
Annuity,  Baron  and  Feme,  Confirmar 
tion,  Condition,  Forfeiture,  Heir,  Join- 
tenant,  Parson,  Bemitter,  Rent,  Beaer- 
vation.  Tail. 

Where,  and  how  a  moyeable  inheritance  in  laada 

may  be  charged,  343.  b. 
Where  a  charge    shall    sunriye,  and  where  not, 

888.  b.  ,  ^     ^ 

Where  the  estate  of  the  wifo  shaH  be  bound  by  the 

charge  of  her  husband,  and  where  not,  148.  b. 
Where  the  acceptance  of  an  estate  against  common 

right  shall  subject  the  party  to  charges  accruing 

since  his  title,  32.  b.  83.  a.  273.  a. 
Where  tenant  in  tail  discontinues  for  life,  and  after 

grants  a  rent-charge,  notwithstanding  the  death 

of  the  disoontlnuee  the  charge  remains,  145.  a. 

Charters.     See  Detinue,  Dower. 

Where  they  pass  as  incidents  to  the  land,  where  not, 
8.  a. 

Chase.     See  Voreet. 

Chattels.   See  Baron  and  Feme,  Executor, 

Freehold. 

The  seyeral  sorts  of  chattels,  118.  b. 

Where  they  shall  descend  or  go  in  succession,  and 

where  not,  9.  a.  18.  b.  48.  b.  185.  b.  388.  a. 
What  chattels  are  grantable  without  deed,  and  what 

not,  85.  a.  per  toL  pag. 
In  what  respects  tenant  by  statute-merchant,  staple, 

Ac.  said  to  have  a  freehold,  and  in  what  but  a 

chattel,  and  why,  42.  a.  43.  b. 
Where  a  freehold  may  be  limited  in  a  chattel, 

147.  b. 
What  only  a  chattel  interest^  42.  a.  46.  b. 


CheTage. 


What  dheyage  is,  140.  a. 


City. 
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City.     See  Village. 

The  deaeription  of  a  tity,  109.  b. 
For  vbat  parpose  oities  first  instituted^  109.  b. 
Tbe  number  of  dlies  in  Bngland,  ihitL 
Eveiy  eity  a  Tillage,  bat  not  li  canverao,  115.  b. 
Citisen  not  oapable  of  tiie  performanoe  of  an  honour- 
able aerrioe;,  107.  b. 

Claim.     See  Contiimal  Claim. 

Clergy.     See  Bishop,  Dean  and  Chapter^ 

Monk. 

Tbe  sereral  eorts  of  eeeleBiastxeal  persons,  93.  b. 

Tbe  state  of  the  clergy  in  England  at  this  day, 
94.  a. 

How  elergjmen  aneiently  exeeUed  in  the  knowledge 
of  the  eommon  law,  and  the  names  of  divers  that 
had  prineipie  offloes  of  Judioature,  304.  b. 

Clifford^  Lord. 

Case  as  to  his  barony  and  sheriffwiok  of  Westmore- 
hud,  222.  a. 

Ooleherti. 
Who  are  so  caUed,  6,  b.  86.  a. 

Colluflion.     See  Covin. 
Combe. 

What  it  is,  6.  b. 

Commote. 

What  a  eommote  is,  5.  a. 

Commiaaon. 

Where  a  commiBsioner  to  examine  witnesses  may  be 
challenged  to  be  a  ^uror  in  the  same  eanse,  and 
where  not,  167.  b. 

Common.     See  Appendant,  Apportion- 
ment. 

CoouBOD,  whenee  so  oalled,  122.  a. 

Tbe  sereral  kinds  of  eommons,  122.  a. 

Where  by  purchase  of  parcel  of  the  lands  in  which, 

Ae.  the  whole  common  shall  be  extinct,  and  where 

not,  122.  a. 
Where  the  disseisee  cannot  take  benefit  of  a  common 

appendant  before  a  recontinnanee  of  that  to  which, 

Ac.  MCM  of  an  adTowson  appendant,  122.  b. 
Preeeription  to  haye  9olam  eomwntmam,  and  to  ex- 

ehide  the  owner,  Toid ;  mcw  to  hare  9olam  veatw 

ram,  or  paatmntm,  122.  a.  105.  a. 
Where  the  lord  claims  common  appendant  to  his 

manor,  the  escheat  of  a  tenancy  is  bo  increaser  of 

the  eommon,  127.  a. 
Appendant  belongs  of  eommon  right  to  arable  land 

for  beasts  of  the  plough,  122.  ptr  tot, 
Ipportenant,  for  what  beasts  and  how  it  commences, 

122.  m  per  tot. 
Pmr  eawte  de  vieinage,  how  it  commences  and  for 

what  beasts,  122,  a. 
la  gross,  wha^  and  bow  it  began,  122,  a. 
When  it  shall,  and  when  it  sh^  not  be  extinguished, 

149,  a. 

Condnaion.     &e  Estoppel. 


CO 

Condition.  See  Aoceptanoe,  Apportion- 
ment, Aflsigneey  Coverture;  Deeda, 
Demand,  Infant,  StaL  32  K  8.  c.  34. 
Tender  and  Refnsal. 

The  division  of  conditions,  201.  a.  b. 

The  description  of  a  condition  in  deed,  201.  a. 

What  words  shall  make  a  condition,  and  what  noty 
230,  a.  b.  204.  a.  and  b. 

Where  the  eanse  of  a  grant  shaU  amount  to  a  con- 
dition, and  where  not^  204.  a. 

Where  a  proriso  shall  amount  to  a  condition,  where 
to  a  limitation,  and  where  to  a  corenant,  203.  b. 
237.  a. 

What  words  shall  amount  to  a  condition  in  case  of  a 
lease  for  years,  204.  a. 

Where  by  entry  for  a  condition  broken  the  parties 
shaU  be  in  their  former  estates  as  to  all  purposes, 
and  where  not  30.  b.  103.  a.  202.  a.  b.  218.  b. 

Where  upon  a  condition  of  re-entry  for  not  payment 
of  a  rent  and  retainer  until  satisfaction,  the  profits 
after  entry  shaU  be  accounted  as  parcel  of  the 
satisfaction  and  where  not,  203.  a. 

What  state  the  feoffor  gaineth  upon  inch  re-entry, 

203.  a. 
Where,  notwithstanding  such  condition  to  retain, 

the  feoffee  upon  tender  of  the  rent  may  oust  the 

feoffor,  202.  b.  203.  a. 

Wh^re  a  condition  subsequent  is  against  law,  or  im- 
possible at  first,  or  becometh  after  impossible  by 
the  act  of  God,  the  estate  of  the  feoffee  shaU  bo 
absolute,  200.  a.  b.  219.  a. 

Where  the  condition  of  an  obligation  or  recogni- 
sance, Ac.  becometh  impossible  by  the  act  of  Qod, 
the  obligation,  Ac.  is  saved,  206.  a. 

Where  the  condition  of  a  bond  being  against  law, 
the  bond  itself  shall  be  void,  and  where  no^  200. 
b. 

Where  a  man  shall  nerer  take  adrantage  of  a  con- 
dition where  the  not  performance  cometh  by  his 
own  act  or  default^  206.  b.  209.  a. 

Where  a  lease  and  release  shall  be  a  good  per- 
formance, of  a  condition  to  make  a  Mofiment, 
207.  a 

Where  an  assignee  or  the  feoffee  himself  aiter  as- 
signment, may  tender  money  in  performanoe  of  a 
condition,  207.  b.  208.  a. 

Where  no  time  is  limited  for  performanoe  of  a 
condition  where  the  party  shall  hare  time  durinc 
his  life,  and  where  it  ought  to  be  performed 
in  ooDTenient  time,  208.  a.  b.  per  toL  pag,  219. 
a.b. 

Where  a  condition  is  to  be  performed  to  a  strangeri 
a  tender  and  refusal  shaU  giro  the  feoffor  or 
obligee  a  title  of  entry  or  forfeiture,  and  where 
not     Vide  Ut.  Tender  and  Befusal. 

Were  a  condition  is  broken  for  not  payment  of  a 
renty  the  bringing  of  an  assise,  distress,  or  accept- 
ance at  a  day  after  shall  be  a  good  dispensation, 
211.  b. 

Where  a  condition  shall  be  said  performed  albeit 
the  words  be  not  pursued,  and  where  not,  213.  a. 
218.  a.  219.  b. 

What  person  may  take  advantage  of  a  condition, 
and  what  not,  214.  a.  b.  215.  a.  and  b.  379.  a. 

Where  the  heir  may  take  advantage  of  a  condition 
which  his  ancestor  could  not  by  possibility,  214. 
b. 
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Whan  a  oondition  wMob  createth  an  estate  ehall 
be  good  without  deed,  216.  a. 

Where  upon  a  grant  for  years  oonditionallj  to  have 
fee,  the  fee  shall  be  said  to  be  in  the  grantee  be- 
fore performanoe  of  the  oondition,  and  where  not» 
216.  b.  217.  a.  and  b.  218.  a. 

A  lease  to  a  man  and  a  woman  upon  eondltion 
wMeh  of  them  first  marry  shall  hare  fee,  and  they 
intSrmarry,  no  fee  shall  aoorae,  218.  a. 

Where  a  lease  is  made  with  condition  to  bare  fee 
upon  payment  of  money,  the  attainder  and  exe- 
cution of  the  lessor  before  the  day  shall  hinder 
the  accruer,  218.  a.  i 

Where  notwithstanding  the  doTesting  of  the  firee- 
hold  or  fee  by  condition  subsequent,  the  former 
interest  of  the  party  shall  remain  in  hinii  and 
where  not,  218.  b. 

Where  a  man  may  take  advantage  of  a  condition 
without  entry  or  claim,  and  where  not,  218.  a.  b. 
216.  b.  287.a.d79.  a. 

Where  a  condition  is  to  make  a  gift  in  flrank- 
marriage  to  one  with  the  cousin  of  the  feolTor,  a 
•gift  to  him  for  life  shall  be  good  performance. 

219.  a. 

Where  a  condition  is  tejnake  a  gift  in  frankalmoign 
to  a  layman,  a  gift  to  him  for  life  shall  be  a  good 
performanoe,  219,  b. 

Where  a  condition  is  to  made  a  lease  for  life  to  a 
woman  without  impeachment  of  waste,  a  lease  to 
her  and  her  husband,  without  such  clause  shall 
be  a  good  performance,  219.  b.  220.  a. 

Where  a  condition  to  infeoff  the  feoffor  and  his 
heirs,  a  feoffment  to  the  heir  of  the  feoffor  to 
hare  to  him  and  his  heirs  shall  be  no  performance, 

220.  b. 

Where  a  feoffment  is  made  upon  condition  of  re- 
feoflfkent,  what  act  by  the  feoffee  shall  be  said  a 
breach  of  such  condition,  and  what  not,  221.  a.  b. 
222.  a.  b. 

Where  the  feoffee  is  once  disabled,  no  possibility 
after  can  enable  his  performance ;  teeut  of  a  dis- 
ability of  the  part  of  the  feoffor,  221.  b.  222.  a. 

Where  a  tenant  of  the  king  by  license  makes  a 
fboflment  upon  a  condition  of  re-feoffment,  a 
feoffment  to  his  heir  after  his  death  shall  be  no 
performanoe,  222.  a.  b. 

Where  an  advowson  is  granted  upon  condition  of 
re-grant,  a  re-grant  after  the  church  is  void,  is  no 
performance,  222.  b. 

Whore  the  restriction  of  alienation  by  the  condition 
of  a  gift  or  conyeyance  sbaU  be  g^od,  and  where 
repugnant,  223.  ^pertoUpag.  b. 

To  what  intent  a  condition  that  restrains  the  donee 
in  tail  to  alien  shall  be  good,  and  to  what  no^ 
223.b.  224.a.b.  d79.a. 

Where  a  condition  restraining  an  infant,  baron  and 
feme,  or  an  ecclesiastical  corporation,  to  alien, 
shall  be  good,  and  where  not,  224.  a. 

Where  a  condition  that  tenant  in  tail  may  alien 
for  the  benefit  of  his  issue  shall  be  good,  224. 
b. 

Where  a  condition  to  enter  upon  the  alienation 
and  death  of  tenant  in  tail  without  issue,  shall 
be  a  good  prevention  of  a  discontinuance,  224.  b. 
225.  a. 

Where  a  condition  consistoth  of  several  parts  in 
the  conjunctive,  di^unctive,  or  both,  how  it  shall 
be  constmed,  and  when  said  to  be  performed, 
225,  a. 


How  a  man  may  be  aided  by  a  oondition  without  a 
deed,  226.  a.  b. 

The  description  of  a  oondition  in  law,  SSS.  b. 

Where  an  entry  or  recovery  by  reason  of  a  oon- 
dition in  law  shaU  avoid  precedent  charges,  and 
where  not,  238.  b.  234.  a. 

What  words  in  a  last  will  shall  make  a  oonditioii, 
that  cannot  in  a  deed,  236.  b. 

What  things  may  be  done  upon  oondition,  and  what 
not,  274.  b. 

Where  and  what  assent  to  an  act  may  be  upon  oon- 
dition, and  what  not,  300.  b.  297.  a. 

Where  the  heir  shall  enter  for  a  condition  broken, 
albeit  no  right  in  the  land  descend,  202.  a.  336. 
b. 

Where  upon  a  gift,  Ac.  a  condition  is  reserved  to  a 
stranger,  the  donor  himself  shaU  take  advantage 
of  it,  and  not  the  stranger,  379.  a. 

Where  a  condition  may  stand  good  for  part,  and  be 
void  for  other  part,  379,  a. 

Where  an  alienation  shall  extinguish  a  condition 
or  power  of  revocation,  and  where  no^  265.  b.  379. 
a  b. 

Where  a  lease  for  life  is  made  with  oondition  to 
have  fee  upon  alienation  of  the  reversion,  upon 
alienation  by  fine  there  shall   be  no    accruer, 

378.  b. 

Where  in  a  gift  in  tall  a  oondition  upon  alienation 
of  the  donee,  that  his  estate  shall  cease  and  re- 
main   over,  shall  be  void,   877.  b.  378.  a.  b. 

379.  a 


Gonfinnation.     See  Attornment,  Beledise. 

The  etymology  and  definition  of  a  confirmation,  295. 

b. 
The  form  of  a  confirmation,  ibid. 

The  several  kinds  of  confirmations,  295.  b. 

What  shall  be  said  good  words  of  confirmation,  and 
what  conveyance  shall  amount  to  a  confirmation, 
and  what  not,  301,  b.  302,  a  per  tot,  pag. 

Where  the  same  words  shall  amount  to  a  grant 

and  confirmation  of  one  and  tiie   same  tibing, 

302.  a 
Where  privity  is  requisite  in  a  confirmation,  and 

where  not,  290.  a  305.  b. 
Where  a  oonfirmation  to  the  lessee  for  yean  of  a 

tonant  for  life  or  disseisor  shall  be  good;  mw 

of  a  release,  290,  a  b.  308.  a 
Where  a  lease  is  made  to  begin  at  a  day  to  come,  a 

confirmation  to  the  lessee  before  the  day  shall  be 

void,  296.  b. 
Where  a  confirmation  of  part  of  the  estate  shall  be  a 

good  confirmation  of  the  whole,  and  where  onlj 

for  that  part,  296.  b.  297.  a 

Where  a  oonfirmation  to  him  in  the  reversion  or 
remainder  shall  enure  to  the  particular  estate  in 
possession,  but  not  i  convene,  297.  a  b.  298.  a 

Where  tenant  in  tail  hath  reversion  in  fee  expect- 
ant, a  oonfirmation  of  the  estate  toil  shall  not 
extend  to  the  reversion,  297.  a 

Where  two  leasos  for  years  are  in  being,  deter- 
minable upon  tiie  death  of  tenant  for  life,  and 
he  in  the  reversion  confirms  the  last,  and  after 
confirms  the  first  lease,  by  deatii  of  tenant  for 
life,  the  first  shall  determine,  and  the  last  con- 
tinue,  .296.  a 

Where  two  jointenants  be,  one  for  life,  and  the 

other 
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•Ui«r  in  fee,  a  WBflraukdoii  to  Ihe  JointeoMit  tn 
fee  for  hU  life  shall  extend  to  hie  companion,  and 
the  whole  fee  simple  also,  297.  b. 

Where  one  disseisor  by  the  confirmation  of  his  dis- 
seisee should  hold  out  his  companion,  and  where 
not,  39S.  a.  b. 

Where  a  oonflrmation  to  tenant  for  life  to  have  his 
estate  to  him  and  his  heirs  shall  make  no  enlarge- 
ment; otherwise  where  it  la  to  hare  the  land  to 
him,  d;o.  191.  b.  298.  a. 

Where  a  oonflrmation  to  the  husband  and  wife 
seised  in  the  right  of  his  wife  for  Hfe,  shall  enure 
to  the  husband  in  remainder  for  Ids  life,  299* 
a.h. 

A  oonflrmation  to  a  baron  and  feme,  seised  for  life 
in  right  of  the  feme,  to  have  to  tiiem  and  their 
heir%  how  it  shall  enure,  299.  b. 

A  eonfirmation  to  baron  and  feme,  tenants  for  life 
by  sereral  moieties  to  have  to  them  and  their 
heirs,  how  it  shall  enare,  299.  b. 

A  oonflrmation  to  the  tenant  for  life  and  him  in  the 
remainder  for  life,  to  have  to  them  and  their  hein^ 
how  it  shall  enure,  299.  b. 

Where  after  a  gift  to  two  men  and  the  heirs  of  their 
bodies,  the  donor  confirms  to  them  and  their  heirs, 
how  it  shall  enure,  ibid. 

Where  a  eonfirmation  to  baron  and  feme  possessed 
of  a  term  for  jeers  in  right  of  the  feme,  shall 
enure  to  them  for  their  lives  in  jointenanoy, 
300.  a. 

Where  the  re-entry  or  recovery  of  the  disseisee 
shall  not  avoid  the  eharge  of  the  disseisor  or  his 
heir  acainst  his  own  eonfirmation,  300.  a. 

Where  we  feoffor  by  entiy  for  a  condition  broken, 
shall  not  avoid  the  charge  of  the  feofl^  against 
his  own  oonflrmation,  300.  a.  801.  a. 

Where  the  lieense  of  the  patron  and  ordinsry  to 
the  parson  to  grant  a  rent  shall  be  a  good  oonflr- 
mation of  the  same  grant,  800.  b. 

Where  the  oonflrmation  of  the  grant  of  a  parson  by 
the  bishop  sole  without  the  dean  and  dbapter, 
shall  be  good,  and  where  not,  800.  b.  329.  a. 

Where  the  grant  of  a  person,  with  the  eonfirmadon 
of  patron  and  ordinary,  shall  bind  the  sueeessor 
during  the  eontinnanoe  of  (he  patron's  estate, 
300.  b. 

Where  the  grant  of  a  parson  conflrmed  by  another 
parson,  his  patron,  shall  bind  only  during  his  life 
without  the  oonflrmation  of  the  patron  panmount^ 
300.  b. 

Where  tenant  in  tail  being  patron,  eonflrms  and 
after  discontinues,  the  grant  shall  bind  during  the 
disoontinuance,  and  if  the  tell  be  barred,  for 
ever,  300.  b. 

Where  a  bishop  having  two  chapters  makes  a  grant, 
the  oonflrmation  of  the  one  without  the  other 
shall  not  bind  his  suoeessor,  801.  a. 

Where  a  disseisor  makes  a  charter  of  feoifmenty  and 
a  letter  of  attorney  to  make  livery,  the  coufir- 
Buition  of  the  disseisee  before  livery  is  void,  teeut 
of  such  charter  by  a  bishop,  and  confirmation  by 
the  dean  and  chapter,  or  of  the  grant  of  a  rever- 
sion before  attornment,  301.  a. 

Where  a  bishop  at  the  common  law  granted  land 
to  the  king,  the  confirmation  of  the  dean  and 
chapter  before  enrolment  was  good  to  bind  the 
sueeessor,  albeit  the  confirmation  was  never  en- 
rolled, 301.  a. 

Where  tenant  for  life  grants  a  rent  in  fee,  the  con- 
firmation of  him  in  the  reversion  shall  make  the 
rent  good  for  ever,  301.  a. 
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Where  the  lease  of  tenant  for  life  and  him  in  the 
reversion  shall  be  said  the  lease  of  the  tenant  and 
oonflrmation  of  him  in  the  reversion,  and  wliere 
^  cofMwso,  45.  a. 


Where  the  grant  vt  the  bargainor  and  bargainee 
before  enrolment  shall  be  said  the  grant  of  the 
bsrgainor  and  confirmation  of  the  bargainee,  but 
i  eonverwo,  after  enrolment  147.  b. 

Where  the  heir  of  the  disseisor  and  the  disseisee  jda 
in  a  fe(^ment,  it  shall  be  oonftmed  the  feoffment 
of  the  heir  and  confirmation  of  the  disseisee;  but 
d  eotiverto,  if  the  disseisor  himself  and  the  disseisee 
hadjoined,302.  b.     Vide^t,  Feoffment 

Where  a  tenure  may  be  abridpd  by  a  oonflrmalioD ; 
tMiit  of  a  common  or  rent-charge,  306.  a. 

Where  the  reservation  of  a  new  tenure  upon  a  oon- 
flrmation to  the  tenant  shall  be  void,  305.  a.  306.  a. 

A  oonflrmation  or  release  by  the  lord  paramount  to 
the  tenant  to  hold  by  lesser  services  void,  306.  b. 

Where  the  lord  releases  or  eonflnas  to  his  tenant  in 
chivalry  to  hold  by  knights  servioe  only  for  all 
services  and  demands,  yet  ward,  mairiage^  Ae. 
shall  continue,  806.  bu 

Where  a  oonflrmation  to  an  abbot,  tenant  to  hold 
in  frankalmoign,  shall  be  good,  300.  a.  b. 

Where  a  stranger  seises  and  detains  a  villein,  a  oon- 
flrmation to  him  by  the  lord  void,  300.  b. 

Where  a  confirmation  to  the  grantee  for  life  of  a 
rent,  shall  be  good  by  way  of  enlargement  and 
where  not,  308.  a. 

Where  a  confirmation  to  lessee  for  life  <tf  his  estate, 
the  remainder  over,  shall  be  suflloient  to  pass  the 
remainder,  317.  a. 

Conaangaimtj. 

How  the  degrees  are  computed  by  the  common, 
canon,  and  civil  law,  23  and  24  per  toL 

Constable.     See  Marshal. 

The  several  acceptations  in  law  of  the  word,  234*  b. 

Continual  Claim.  See  Disoontiniianoey 
Entry,  Fines,  Liverj  of  Seisin,  Bemitter, 
Stai.  82.  K  8.  c.  83. 

The  description  of  a  continual  daim,  and  whenee  so 
ealled,  260.  a.  b. 

Where  a  continual  claim  by  him  that  hath  right  and 
cannot  enter  shall  avoid  a  descent,  260.  b. 

Where  the  heir  shall  take  benefit  of  a  eontinual 
claim  made  by  his  anceetor  to  avoid  a  desoent, 
and  where  not,  260.  b. 

Where  the  continual  claim  of  him  In  the  reversion 
or  remainder  shall  avoid  a  descent,  in  the  alienee 
of  tenant  for  Ufe,  251.  a. 

Where  the  claim  by  him  in  the  remainder  for  life 
shall  avsil  him  in  the  remainder  in  fee,  as  to  the 
avoidance  of  such  descent,  and  where  not,  251.  a. 
b.  252.  a. 

Where  the  surviring  jointenant  shall  take  benefit  of 
a  continual  olaim  made  by  his  oompanion,  252.  a. 

Where 
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Where  Mid  to  whal  purposes  a  eontlnnal  olaim  shall 

MBonnt  to  an  entry  and  seUin,  and  where  and  to 

what  not)  253.  b.  per  tot,  pag,  264.  a.  263.  a. 
Where  snch  claim  ont  of  the  view  of  the  land,  and 

where  within  the  yiew,  shall  be  sniBoient^  and 

where  noty  254.  a.  b. 
Within  what  time  a  continual  claim  onght  to  he 

made  at  the  common  law,  and  within  what  at  this 

day,  254.  b.  256.  a.  266.  a. 
Where  such  claim  at  the  common  law  shall  aroid  all 

manner  of  disoents  happening  within  the  year  and 

day,  255.  b. 
Where  snch  year  and  day  to  aroid  a  discent  shall 

not  be  aoeounted  firom  the  disseisin  hat  from  the 

daim,  256.  a. 
Where  the  oontinvanee  of  possession  after  eyery  snch 

claim  shall  be  a  disseisin,  for  which  the  party  may 

hare  trespass  or  a  forcible  entry  if  it  be  with  force, 

256.  b.  257.  a. 
Where  snch  claim  made  by  the  serrant  of  him  that 

right  hath  upon  his  commandment,  shall  be  suffi- 

dent  to  aroid  a  discent,  and  where  not,  257.  b. 

258.  a.  and  b.  259.  a. 
Where  a  claim  of  goods  shall  amount  to  a  seisore, 

and  where  not,  111.  b. 
Where  the  bringing  of  an  action  shall  amonnt  to  a 

cUdm,  263.  a.  145.  b. 
Where  the  husband  discontinues  the  land  of  his  wife 

upon  condition,  by  the  entry  of  his  heir  for  the 

condition  broken,  the  state  shall  rest  in  the  wife 

without  entry  or  daim,  202.  a.  336.  b.  337.  a. 

Where  an  agreement  to  the  entry  of  9k  stranger  in 
the  name  of  him  that  hath  right  within  the  fire 
years,  shaU  be  a  good  claim  to  aroid  a  fine,  245. 
a.  258.  a. 

Within  what  time  claim  ought  to  be  made  after  judg- 
ment  in  a  writ  of  right  or  upon  a  line  leried  at  the 
common  law,  254.  b.  262.  a. 

Kondaim  no  prejudice  to  an  infknt  at  the  common 
law;  otherwise  to  a  feme  eorer^  262.  b. 

Contract. 

The  deriration  of  the  word,  47.  b. 
%    What  shall  be  said  a  sufficient  contract  whereupon 
'  to  ground  an  action  of  debt,  and  what  not^  162.  b. 

CoQUBans  of  Pleas.     See  Quare  Impedit, 
Stat.  33.  J7.  8.  c.  8. 

Of  what  matters  the  ecclesiastical  court  ought  to 
hare  oonusans,  and  of  what  not,  96.  a.  b. 
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By  what  ihincs  a  oopyhold  eostom  onght  to  b«  aop- 
ported,  68.  b.  i 

What  things  may  be  granted  by  copy,  and  whsA  not, 

68.  b. 

By  what  persons  admittances  and  roluntary  grantf 
by  copy  ought  to  be  made,  and  by  what  not,  58.  b. 

Where  a  grant  by  copy  shall  be  good  bjr  one  who  ia 
not  dominut  pro  UnnpoTt,  58.  b. 

By  what  means  oopyhold  land  or  right  may  he  trsuis- 
ferred  orer,  and  by  what  not,  and  why  not  by 
deed,  68.  b.  59.  a.  61.  b. 

The  form  of  a  oopyhold  surrender,  69.  a. 

Where  such  a  surrender  out  of  the  court  of  the  lord 
shall  be  good,  and  where  not,  69.  a.  61.  b.  62.  a. 

What  act,  Ac  by  the  tenant  shall  be  said  a  forfeiture 
of  his  copyhold  estate,  and  what  not,  69.  a.  63.  a. 

To  what  purpose  the  lord  shall  be  said  in  by  the  sur- 
render of  his  copyhold  tenant^  and  to  what  not, 

69.  b. 

Where  the  interest  of  the  copyhold  estate  ahall  be 
bound  by  the  surrender,  and  the  admittance  of  the 
lord  shall  hare  relation  unto  it,  59.  b.  12.  a. 

Where  the  estate  of  eethtv  qwt  iwe  shall  ensue  the 
limitation  in  the  surrender,  and  not  in  the  admit- 
tance of  the  lord,  59.  b.  60.  b. 

Where  the  lord  shall  be  compelled  to  make  admit- 
tance according  to  the  surrender  to  him  whieh 
was  damitwM  pro  tempore  before,  69.  b. 

Where  a  custom  to  hare  fines  of  oopyhold  tenants 
upon  the  alteration  of  the  lord  or  tenant,  shall  be 


good,  and  where  not,  69.  b. 
Wh< 


Cope. 


What  it  is,  4.  b.  6.  b. 


Copybold  and  Copybolder.      See  Bailiff, 
Dower,  Steward,  Tenant  at  Will. 

The  signification  of  the  word  eojMa,  67.  b. 
The  description  of  a  tenancy  by  copy,  67.  b.  68.  a. 
Copyholder  may  make  a  lease  for  one  year,  58.  a. 
May  maintain  an  ejectment,  ibid. 
Whence  so  called,  60.  a. 

How  copyholders  in  ancient  times  were  called,  68.  a. 
61.  a.  62.  a. 


lere  fines  inoertain  are  unreasonably  exacted,  the 

copyholder  shall  not  be  compelled  to  pay  them, 

69.  b.  60.  a. 
How  copyholders  shall  implead,  and  be  impleaded, 

and  the  form  of  such  plaint,  60.  a. 
Where  a  copyhold  may  be  intailed,  and  such  intail 

also  docked  by  surrender,  60.  b. 
What  remedy  a  copyholder  hath  against  his  lord 

for  an  «Jectment  without  oause,  60.  b.  61.  a.  62.  b. 

63.  a. 
What  remedy  a  copyhold  tenant  hath  for  an  errone- 
ous recorery  in  the  court  of  his  lord,  60.  a. 
The  office  and  duty  of  the  lord  of  a  oopyhold  maner, 

69.  b. 
Where  admittances  by  the  lord  ont  of  the  court  or 

manor  shall  be  good,  61.  b. 
Where  the  wife  of  the  copyholder  shall  be  endowed, 

and  where  not,  33.  b. 
Tenants  by  the  rerge,  why  so  called,  and  how  they 

differ  from  tenants  by  copy,  61.  a. 

Comage. 

What  it  is,  106. 

Tenant  by  comage  paid  no  esonage,  69-. 

Corody.     See  Appendants. 

Where  a  house  or  land  may  be  appendant  to  a 
corody,  49.  a. 

Corporation.     See  Homage,  Leases. 

The  description  of  a  corporation,  and  why  so  cdled, 

260.  a. 
The  dirision  of  corporations,  2.  a.  260.  a. 
How  many  sereral  ways  a  corporation  may  oem- 

nenee  and  be  established,  260.  a. 

What 
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Wlttt  eorporatloii  shall  take  a  fee  rimple  without  the 

word  (mooeason),  and  what  no^  94.  h. 
Where  a  sole  oorporation  shall  take  a  fee  simple 

without  the  word  (sneeessors),  and  where  not»  9. 

h.M.b. 
Where  the  priyflefes  helonging  to  a  corporation  by 

presoription  shall  determine  by  the  change  of  the 

same  oorporation,  and  where  not,  102.  b. 
Where  by  the   dissolution  of  a  oorporation  their 

lands  shall  rerert  to  the  donor,  and  shall  not  es- 

dieat,  13.  b. 
Where  and  what  corporation  may  maintain  a  writ  of 

right»  and  where  and  what  nol^  841.  b.  jmt  toL 

Wlere  a  diseUimer,  or   other  act  by  an  abbot, 

bishop,  Ac  shall  bind  their  saecessors,  and  where 

wti,  108.  a. 
The  power  which  ecclesiastical  corporations  had  to 

di^KMC  of  their  lands,  Ac  at  the  common  law,  and 

how  they  are  now  restrained  by  statates,  44.  a, 

800.  b.  301.  a.  825.  b.  324.  a. 
What  leases  at  this  day  are  good  by  a  bishop,  dean, 

and  ehu>ter,  Ac  and  what  no^  44.  a.  and  b. 

842.  a. 
Where  and  what  corporation  may  do  and  receive 

homage,  and  where  and  what  not,  65.  b.  00.  b.  07. 

a.  341.  b. 
Where  a  grant  to  a  corporation  aggregate,  albeit  the 

head  of  the  corporation  •be  wanting  at  the  time 

•hall  be  good,  and  where  not,  264.  a. 

Coiraption  of  Blood.    See  Attainder^  Heir. 

In  what  manner  and  degree  the  blood  said  to  be 

eetmpted  by  attainder,  391.  b. 
By  what  means  the  blood  corrupted  by  attainder 

may  be  reatored^  and  by  what  not»  8.  a.  391.  b. 

S«2.  a. 
Where  oormption  of  blood  in  the  father  shall  disable 

tbe  issue  to  inherit  to  his  mother,  12.  a. 
Where  corruption  of  blood  in  the  liather  shall  dis- 
able the  81^  to  inherit  to  his  brother,  and  where 

not,  S.  a. 
Where  corruption  of  blood  in  the  eldest  son  shell 

hinder  a  deeeent  to  the  youngest,  13.  a.  392.  a. 
Judgment  to  be  hanged  by  nuurtial  law  no  oorrup- 

ti^  of  blood,  13.  a. 

Gofiinage. 

Where,  and  by  whom  a  writ  of  cosinage  lietb, 

160.  a. 
Where  it  lieth  for  a  rent  charge  or  seek,  Hid, 

CoBtB.    &0  Damages. 

CoUerettivnd  CoUagiwn. 
The  neaning  of  the  words',  55.  b.  56. 

CoreDJUnt.     See  Payment;  Warrantj. 

Wheie  an  aMignee  shall  take  advantage  of  a  coye- 
■ant,  without  being  named  in  the  deed,  and  where 
not,  8S4.  h  886.  a. 

Whoe  a  man  shall  be  bound  by  the  coTenants  and 
sooditions  in  an  indenture,  albeit  he  nerer  sealed 
te  deed,  and  where  not,  280.  b.  281.  a. 

Whaie  a  eorenant  in  deed  shall  destroy  the  coto- 
naat  in  law,  and  where  not,  884.  a. 

A  fslaaae  of  all  actions  and  suits^  no  discharge  of  a 
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covenant  before  it  be  broken ;  sseut  of  a  release  of 

coTcnants,  292.  b. 
Where  upon  a  covenant  to  pay  money  at  several 

days,  siter  the  first  default  an  action  of  covenant 

lieth;    otherwise    of   debt  upon  an  obligation, 

292.  b. 
How  to  plead  performance  of  covenants,  803. 

Goyertore.    See  Bastard,  Baron  and  Feme; 
Banishment;  Forfeiture;  Infant. 

The  signification  of  the  word,  and  whenee  so  called, 

112.  a. 
Where  a  feme  eovert  may  be  a  purchaser,  and  where 

the  estate  shall  be  said  to  be  in  her  before  the 

agreement  of  her  husband,  8.  a.  356.  b. 
Where  laches  shall  be  adjudged  in  a  feme  eovert^ 

and  where  not,  246.  b.  352.  a.  356.  b. 
Where  a  feme  covert  may  sue  and  be  sued  without 

her  husband,  132.  b.  133.  a.  ptr  iot.  pag. 
Where  the  breach  of  a  condition  in  law  shall  be  a 

forfeiture  of  the  office  or  estate  of  a  feme  covert, 

and  where  not,  283.  b. 
To  what  purposes  a   procurement,  precedent^  or 

agreement  subsequent  shall  make  a  feme  covert  a 

disseisoress,  and  to  what  not,  357.  b. 
No  privilege  of  nonolaim  to  a  feme  eovert  at  the 

common  law,  262.  b. 

CoTin  and  Fraud.  See  Forfeiture,  Kemit- 
ter;  Stot.  13  El.  c.  15.  27  El.  c.  4.  14 
El.  c.  8.  21  H.  8.  c.  15.  Stat.  Mertony  e. 
6.    Wardship;  Warranty. 

The  description  and  derivation  of  the  word,  257, 
a.b. 

Where  assignment  of  dower  or  other  lawfhl  act 
compassed  by  covin,  shall  be  avoided,  35.  a. 
857.  b. 

Where  upon  a  condition  of  payment  of  money,  a 
covinous  payment  in  show  shall  be  no  perform- 
ance, 209.  b. 

Where  and  how  fraudulent  conveyances,  extortions, 
Ac  shall  be  avoided  at  this  day,  and  against  what 
persons  they  shall  be  void,  and  against  what  not, 
8.  b. 

Where  a  recovery  by  covin  against  a  tenant  for  life 
shall  be  a  forfeiture  of  his  estate,  362.  a.  356.  a. 

Where  a  collateral  warranty  after  a  disseisin  by  co- 
vin shall  be  no  bar,  366.  b. 

Where  a  termor  for  years,  guardian,  tenant  by  sta- 
tute-merchant, d^jit,  Ac  shall  falsifier  a  recovery 
by  covin  had  against  him  in  the  reversion,  and 
where  not,  46.  a. 

Count.     See  PleadingS;  Writ. 

The   etymology    and   signification   of  the   word, 

17.  a. 
The  office  and  nature  of  a  count,  17.  a.  808.  b. 
Where  the  count  varying  from  the  words  of  the  writ 

shall  be  good,  and  where  not,  26.  b.  54.  b.  835.  b. 

344.  a. 

Court.  See  Admiral;  Marshal;  Parliament. 

The  definition  and  derivation  of  the  word,  58.  a. 
The  divers  kinds  of  inferior  courts,  and  tiie  several 

judges  of  them,  ihid, 
Court-Baron,  whence  so  called,  who  the  Jndge,  and 

in  what  place  such  court  ought  to  be  holden,  and 

Ui  whatnot,  58.  a.  260.  a. 

What 
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Defeasanoe.     See  Deeds,  Execution. 

The  ddriT&tkm  of  the  word,  2M.  b. 

THiere  and  what  Inheritancea  may  be  defeated  by 

indentares  of  defeasance,  and  where  and  what 

not,  38A.  b.  287.  a. 

Defence. 

What,  and  the  deriration  of  it,  137.  b» 

When  to  be  need,  127.  b. 

Divided,  ibid. 

How  to  be  made,  ihid. 

Deforcement.     See  Abatement. 

The  rignifieatlon  and  deriyation  of  the  word,  881.  b. 

Degrees.     See  Frankmarriage. 

OradM  utuU  dieitur,  24.  a. 

The  several  sorts  of  degrees  in  a  writ  of  entry, 

288.  b. 
Wliat  estate  or  ohange  shall  make  a  degree  to  have 

a  writ  of  entry  in  the  per,  and  what  DOt»  239.  a. 
'  818.  a. 
Where  albeit  the  degrees  be  onee  past,  the  writ 

may  be  brought  wiwin  the  degrees  again,  239.  a. 
Where  two  estates  shall  make  bat  one  degree  in  a 

writ  of  entiy,  ibid. 
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Deniien  may  pnrohase  lands,  2.  b.  8.  a. 

What  issue  of  the  denizen  may  inherit,  2.  b.  8.  a. 

Departure.  See  Action,  Pleading,  Retraxit 

Departure  in  pleading,  804.  a. 

Where  the  r^oinder  containing  matter  subsequent 
to  the  bar  sha^l  be  a  departore,  and  where  no^ 
804.  a. 

Where  the  defendant  pleads  performance  of  cove* 
nants,  and  the  plaintiflT  replies  that  he  did  not 
snob  an  act,  Ac.  to  say  that  he  offered  to  do  it, 
and  the  plaintiff  reftised,  shall  be  a  departure, 
804.  a. 

Where  the  party  entitle th  himself  by  the  common 
law,  to  midce  it  good  by  a  oostom  or  act  of  par- 
liament shall  be  a  departure,  304.  a. 

Where  the  party  pleadis  an  estate  generally,  in  his 
second  plea  to  maintain  it  by  a  matter  tanta- 
mount in  law  shall  be  a  departure,  804.  a. 

Where  the  plaintiff  counts  of  a  gift,  and  maintains 
in  his  replication  by  a  reoorery  in  value,  this  ia 
no  departure,  ibid. 

Where  in  an  action  transitory  the  varying  of  the 
plaintiff  in  his  replication  firom  the  time  and 
place  alleged  in  the  oount  shall  be  no  departure, 
282.  a.  b. 

Deraignment.     See  Warranty. 


Demand.     See  Belease,  Request.  ^«  «ignifleatl<m  and  derivation  of  tiie  word,  13«.  b. 


The  several  kinds  of 'demands,  291.  b. 

At  what  place  and  time  a  demand  of  a  rent  to  enter 
for  a  condition  broken,  or  to  have  an  assiee,  ought 
to  be  made,  and  at  what  no^  144i  a.  168.  a.  b. 

201.  b.  202.  a. 

Where  a  distress  is  granted  upon  not  payment  and 
demand,  yet  the  grantee  may  distrain  after  the 
day  of  p^ym^nt,  without  any  deqiand,  144.  a. 

202.  a. 

Demurrer.    See  Statute  27  M. 
4  d^  6  AfMCB., 

Demurrer  what,  a|id  whence  derived,  7L  "b* 

The  form  of  a  demurrer,  71.  b. 

The  several  kinds  of  demurrers,  72.  a. 

What  things  are  admitted  by  a  demurrer,  and  what 
not,  72.  a. 

Where  there  is  a  demurrer  for  part,  and  issue  for 
other  part,  which  shall  be  first  tried,  72.  a.  125.  b. 

The  course  of  the  proceeding  of  the  Judges  upon  a 
demurrer,  72.  a. 

Where  the  party  shall  aUedge  special  matter,  and 
conclude  with  a  demurrer,  72.  a. 

Where  a  demurrer  may  be  upon  aid-prier,  receipt^ 
voucher,  wager  of  law,  Ac  72.  a. 

Where  the  party  shall  be  compelled  to  Join  in  de- 
murrer, and  where  not,  72.  a.  ' 


/ 


Dene,  Denne. 

The  meaning  of  the  words,  4.  b.  6.  b. 

Denizen.     See  AUen,  Ligeance. 

The  etymology  of  the  word,  129.  a. 
The  several  acceptations  of  the  word,  129.  a. 
The  difference  between  natnialiaatioa,  and  deniia- 
tion  by  the  king's  lefeten  patents,  8.  a*  129.  a. 


Detinue. 

Where  and  for  what  things  a  writ  of  detinue  lieth, 
and  where  and  for  what  not,  286.  b. 

Where  the  defendant  shall  wage  his  law  in  a  deti- 
nue, and  where  not,  ibid. 

Where  in  a  detinue  of  charters,  summons  and  seve- 
rance lieth,  286.  b. 

Where  a  release  of  actions  personal  shall  be  a  good 

Elea  in  detinue  of  charters,  ibid, 
ere  a  eapia»  lieth  in  a  detinue,  and  where  not. 
ibid. 
This  action  Is  now  disused,  and  why,  ibid. 
In  what  cases  it  is  better  to  bring  an  action  of  de- 
tinue, than  an  action  of  trover,  ibid. 

Devise.  See  Attornment,  Condition, 
Entry,  Stat.  32  ff.  3.  c,  1.  34  ff.  8. 
c.  5.  Testament,  Uses. 

The  signification  of  the  word  (devise).  111.  a. 
Where  devisee  ought  to  have  construction  according 

to  the  intent  of  the  devisor,  and  where  not,  25.  a. 

822.  b. 
Where  an  inheritance  shall  pass  by  devise  without 

the  word  (heirs),  9.  b.  822.  a.  b. 
Why  in  devises  a  greater  latitude  is  allowed  than 

in  any  conveyances,  9.  b. 
When  a  subsequent  devise  shall  not  be  a  revocation 

of  the  former,  112.  b. 
A  devise  to  a  man  and  his  heirs  male,  a  good 

estate-taU,  27.  a. 
Where  by  a  devise  to  a  matt  and  his  heirs  males  the 

son  of  his  daughter  shall  not  inherit,  25.  a. 
Where  an   estate  may  pass   by  devise,  that  can- 
not by  aet  be  exeented  in  the  life  of  the  devisor, 

42.  a. 

Where 
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Where  Ihe  derisee  shall  ttke  the  thing  deviled 
vithoat  the  aMent  of  the  exeeuton,  and  where 
noty  111.  a. 

Where  npon  a  deyiae  ef  lands  the  freehold  shall  he 
nid  in  the  derisee,  hefore  entry,  lll^a. 

What  leme^  the  deiisee  hath  upon  the  intraslon 
of  a  stranger,  and  a  desoent  east  helbre  his  entry, 
Oui. 

Derise  of  lands  hj  costom  hefoie  the  statutes,  where 

^good,  and  where  not,  111.  a.  h. 

Where  b  j  a  eoatom  to  devise  lands,  a  devise  of  a 
rent  oot  of  the  same  lands  shall  be  good.  111.  a. 

Where  devises  of  lands,  Ac.  since  the  statates  of  32 
and  34  M,  8.  shall  be  good,  and  where  not,  and 
wliere  snoh  devises  shall  be  good  for  the  whole, 
and  where  but  for  part.  111.  b.  per  M,  nag. 

Where  the  enstom  to  devise  lands  holden  oj  knights 
service  sfaail  eontinne,  notwithstanding  the  mak- 
ing of  those  statates.  111.  b.  116.  a. 

Where  a  devise  by  the  husband  to  the  wife  shall  be 
good,  bat  not «  oonira,  112.  a.  b« 

Wiiere  a  devise  of  lands  to  be  sold  bj  ezeeotors 
shall  be  good,  and  where  snoh  sale  by  them  shall 
be  good,  and  where  not,  112.  b.  113.  a.  236.  a.  ptr 
iot,pQg, 

Where  a  feoHment  being  made  to  the  use  of  a  last 
will,  or  of  sneh  persons  as  shall  be  named  in  the 
last  will,  the  estate  shall  be  said  to  pass  by  the 
will,  and  where  by  the  fbolTment,  271.  b. 

Dilapidationti. 

Hay  be  sued  for  in  the  spiritnal  courts  32.  b. 
Whether  in  an  action  on  the  case  will  lie  for  them  at 
eommon  law,  ibid. 

Disability.     See  Alien,  Capaci^,  Ezcom- 
municaUon,  Outlawry,  ProfesBion. 

The  eeveral  disabilitieB  in  law  in  the  person  to  brins 
any  aetion,  and  who  were  aaielently  disabled,  and 
who  at  this  day,  128.  a  135.  b. 

Difloeit.     See  Quod  Ei  De/brceat. 

Where  npon  a  reooveiy  by  defaalt  in  an  aetion  of 
waste  a  writ  of  disceit  Ueth,  356.  b. 

Where  npon  a  recovery  by  defaalt  had  against  a 
person  in  prison,  a  writ  o{  disceit  lieth  not,  269.  b. 

Disoent.  See  Appeal,  Attainder,  Chat- 
tels, Oormption  ei  Bloody  Bntry,  Heir, 
Inheritance. 

The  significaUon  and  derivation  of  the  word,  287.  a. 

13.  b.  103.  b. 
Where  the  heir  shall  be  in  by  dlscent,  of  an  estate 

that  by  possibility  could  not  be  his  ancestor's, 

378.  b. 

I^selaimer. 

The  etymology  and  signification  of  the  word,  102.  a. 

TIm  seveial'kiBds  of  disdafanen,  102.  a. 

Where  and  what  persons  may  disclaim  in  the 
■eignioiy,  and  where  and  what  not,  103.  a. 
ISl.  b.  102.  a. 
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What  is  wToagfat  by  such  disclaimer  In  the  Ml^Mfjr, 

102.  b. 
Where  upon  the  disclaimer  of  the  tenant  in  rail 

action,  the  demandant  may  enter  before  jadgment, 

302.  a.  303.  a. 

Discontinnance.  See  Condition,  Corpora- 
tion, Entry,  Stat  82  K  8.  c,  28.  1  JET. 
7.  c.  20.    34  S.  8.  c.  20. 

The  description  of  a  discontinnance,  326.  a. 

The  derivation  and  several  acceptations  of  the  word, 

326.  a. 
How  many  several  ways  the  discontinaaaoe  may  be 

wrought,  and  to  the  prejndioe  of  how  many  seveftl' 

persons,  326.  a.  b. 
What  inheritances  may  be  diseontiinned,  and  what 

not,  327.  b.  331.  b.  332.  a.  b.  326.  b. 

Where  the  divesting  or  displacing  tlie  estate  of  ano- 
ther by  alienation  shall  work  a  dlsooatinaaaoe, 
and  where  not,  327.  b. 

Where  the  alienation  of  a  corporation  was  a  d!s- 
eontinoance  to  the  staccessors  at  tiie  oommoa 
law,  and  where  not,  326.  b.  34L  b.  348.  a.  and  b. 
347.  a. 

Where  and  what  act  by  the  hnsband  was  a  discon- 
tinoanoe  of  the  lands,  4c  of  his  wife  at  the  eom- 
mon law,  and  what  shall  be  a  diaoontinaanee  at 
this  day,  and  where^  and  what  not,  828.  a.  pm>  lot 

Wnat  act  or  eonveyanee  by  tenant  in  tail  Aall  be  a 
discontinQance  of  the  estate  tail,  and  whal  aat, 
328/  b.  827.  a.  b.  328.  a.  334.  b. 

Where  the  feoffinent  of  the  hnsband  beingjointly 
seised  in  special  tail  with  his  wif»,  shall  be  a  dia- 
contmnanoe  to  the  issue  after  the  death  of  the 
wife,  328.  b. 

Where  the  alienation  of  one  Jointenant  shafi  be  bo 
diseontinnanee  to  his  eompMiioo  sorvivin^  188.  a. 
127.  b. 

Where  a  nartition  between  parceners  shall  work  mo 
diseononaance,  173.  a. 

Where  a  warranty  annexed  to  a  release,  or  confir- 
mation shall  work  a  discontinuance,  and  where 
not,  328.  b.  329.  a.  339.  a. 

Where  the  release  of  an  abbot  with  warranty  shall 
be  no  discontinuance  to  his  snccessors,  329.  a. 

Where  the  grant  of  a  rent  in  fee  with  warranty  by 
tenant  in  tul  shall  be  no  disoontbraanoe  to  hm 
issue,  but  at  his  election,  332.  b. 

Where  tenant  in  tail  of  a  rent  disseises  the  ter- 
tenant,  a  feoffinent  by  him  with  warranty  shall  be 
no  ducontinuanoe  of  the  rent,  iML 

Where  a  grant,  release^  or  oonfirmation  in  fee  to 
a  lessee  for  years  by  tenant  fat  life,  or  in  tail, 
shall  woriL  no  disoontinuanee;,  329.  b.  830.  a.  \L- 
332.  b. 

Where  the  conveyance  of  an  inheritaaoe  that  Uetl^ 
in  lively,  whereto  no  livery  is  requisite^  shall 
work  no  discontinuance,  332.  b. 

Where  a  fine  levied  by  tenant  in  tail  of  a  revenioA 
upon  a  lease  for  years  shall  be  a  discontinuanca'i 
aeeuB  of  a  reversion  upon  a  lease  for  his  own  llfs^ 
323.  b. 

Where  a  lease  by  tenant  in  tail  for  the  life  of  the 
lessee  was  a  discontinuance  at  the  common  laW 
during  the  particular  estate,  383.  a.  338.  a.  338.  h. 
Ft<2a  Stat  32  H,  8.  eap.  28.  where  such  lease  shaD 
be  good  at  this  day,  and  when  not  ' 
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Where  the  freehold  may  be  dieoontiamed,  and  not 
the  reversion,  833.  a. 

Where  a  reVereion  in  fee  upon  a  lease  for  life,  or 
gift  in  tail  being  executed  in  the  life  of  tenant 
Si  tail,  who  made  the  estates,  shall  be  a  disoon. 
tinuanoe  to  his  issue,  and  where  not,  333.  a.  334. 
886.  b. 

Where  a  gift  in  tail  by  tenant  in  tail,  and  a  release 
to  the  donee  in  fee,  shall  be  no  disoontinnance 
after  the  death  of  the  donee  without  issue ;  sectu 
of  a  lease  for  life  and  sueh  release,  388.  b. 

Where  tenant  in  tail  makes  a  gift  in  tail,  a  feoff- 
ment in  fee  by  the  donee  shall  be  no  discontinu- 
ance after  his  death  without  issue,  327.  b. 

Where  tenant  in  tail  makes  a  feoffment  of  a  manor 
withj^"  adyowson  appendant,  and  diep,  his  issue 
may  present  before  reoontinuanoe ;  •ecus  if  the 
feoffee  had  presented  in  the  life  of  the  tenant  in 
taU,333.b.  ,     ^  .    ^  ., 

Where  a  fine  9ur  grant  and  render  by  tenant  m  tail, 
not  executed  in  his  life,  shall  be  no  disoontinuanee 
to  his  issue,  333.  b. 

Where  a  reyersion  with  warranty  not  executed 
in  the  life  of  tenant  in  tail  shall  be  no  discon- 
tinuance, ibid.  .     ,.*        J 

Where  tenant  in  tail  disseises  his  lessee  for  life,  and 
makes  a  feoffment,  and  the  lessee  dies,  this  shall 
be  no  discontinttance,  333.  b. 

Where  a  feoffment  by  tenant  in  tail  to  him  in  the 
rerersion  or  remainder  shall  be  a  discontinuance, 
and  where  not,  336.  a.  ,        ,  . 

Where  a  rerersion  may. be  reyested,  and  yet  the 
discontinuance  remain,  336.  a. 

Where  the  estate  which  wrought  the  discontinuance 
is  defeated  by  entry  for  condition  broken,  Ac  the 
disoontinuanee  itself  is  avoided,  330.  b. 

Where  and  by  what  means  an  estate  tail  may  be 

discontinued  by  him  that  was  neyer  seised  of  the 

same  estate,  and  where,  and  by  what  not,  338.  b. 

339.  a.  b.  340.  a.  347.  a.  b. 
Where  the  escheatof  a  reyersion  in  the  life  of  tenant 

in  tail  not  executed  in  his  grantee,  shall  work  no 

discontinuance  to  the  issue,  340.  b. 
Where  the   alienation  of  a  parson,  prebend,  Ac. 

shall  be  no    discontinuance    to   the    successor, 

341.  a.  b. 


Disparaffemeiit  in  Marriajge.     See 
Marriage^  Wardahip. 

The  etymology  of  the  word  (disparagement),  80.  a. 

The  several  Tinds  of  disparagements  in  marriage, 
and  what  shall  be  said  a  disparagement,  and  what 
not,  80.  a.  b.  82.  a. 

The  penalty  incurred  by  the  lord  for  such  disparage- 
ment, 80.  b. 

Where  a  disparagement  by  one  Jointenant  shall  be 
a  forfeiture  of  the  wardship  as  to  both,  80.  b. 

Upon  a  disparagement  to  the  heir  who  shall  enter 
and  oust  the  guardian,  and  who  not,  81.  a. 

Where  the  heir  after  disparagement  shall  be  in 
wuil  again,  and  where  not,  80.  b. 

DiBseiBeO;  Biaseisor. 

What  he  may  and  what  he  may  aot  do  before  re- 
entry, 360.  a. 


Disseisin.  See  Abatement,  Assise,  Cover- 
ture, Continual  Claim,  Jointenants, 
Judgment,  Tenant  at  Sufferance. 

The  definition  of  a  disseisin,  and  the  signification  of 

the  word,  163.  b.  181.  a. 
What  shall  be  said  a  disseisin  of  a  rent-seck  to  have 

an  assise,  and  what  not,  168.  a.  b.  101.  b. 
What  shall  be  said  a  disseisin  of  a  rent-service,  and 

what  not,  160.  b.  161.  a.  b. 
What  shall  be  said  a  disseisin  of  a  rent-charge, 

101.  b. 
Where  a  man  shall  have  several  assises,  for  one  oia- 

seisin  of  one  and  the  same,  168.  b. 
Where  an  assise  lieth  against  a  coadjutor,  and  coun- 
sellor to  a  disseisin,  notwithstanding  the  death  of 

the  tenant,  18.  b. 
Where  the  agreement  of  him  in  the  reversion  to  a 

disseisin  of  the  tenant  for  life  to  his  use,  shaU 

make  him  a  disieisor  in  fee,  108.  b. 
Where  a  disseisin  of  the  tenant  in  e^gnjeeipe  by  the 

demandant  to  the  use  of  others,  shall  not  abate  the 

writ,  108.  b. 
Where  the  entry  of  a  man  into  lands  of  his  own 

wrong  shall  be  a  disseisin,  notwithstanding  his 

claim  to  hold  at  the  wiU  of  the  tenant,  271.  a. 
Where  a  particular  tenant  holding  over  his  estate 

shall  be  reputed  a  disseisor,  abator,  Ac.  and  where 

a  tenant  at  sufferance,  271  a. 
Where  he  in  the  remainder  for  life  disseises  the  par- 

ticular  tenant,  by  the  death  of  the  tenant  the  dia- 

seisin  shall  be  purged,  276.  a. 
Where  the  confession  of  a  disseisin  shall  be  pre- 
judicial to  the  tenant  in  a  real  action,  and  where 

not,  287.  a. 
Where  the  payment  of  rents  or  services  to  a  stranger 

by  the  tenant  shall  be  a  disseisin  to  the  lord,  and 

where  not  but  at  his  election,  323.  a.  and  b.  324  a. 

andb. 
What  acts  by  a  disseisor  shall  be  good  to  bind  the 

disseisee,  and  what  not,  36.  a.  367.  b.  68.  b. 
Where  tenants  for  years,  guardian,  tenant  by  elegit, 

Ac.  by  their  feoffment  shall  be  disseisors,  330.  b.  ' 

367.  a.  b. 

Distress.     See  Attornment,  B^sooHs, 
Stat.  2  W.dhM.  82  K  8.  c.  St! 

The  derivation  of  the  word,  96.  a. 

Of  what  things  a  distress  may  be  taken,  and  of  what 

not,  47.  a.  b. 
How  the  distress  ought  to  be  demeaned,  47.  b. 
What  shall  be  said  a  sufficient  pound  to  impound  a 

distress,  and  what  not»  ibid. 
Where  a  distress  in  the  night  shall  be  good,  and 

where  not,  142.  a. 
Distress  inseparably  incident  to  every  service,  160.  b. 

161.  b. 
For  what  service  incertain  the  lord  may  distrain,  and 

for  what  not,  96.  a. 
Where  a  distress  lieth  for  a  rent-seek,  163.  a. 
Where  the  lord  may  distrain  the  cattle  of  his  tenant 

out  of  his  fee,  and  where  not,  161.  a. 

Where  the  owner  may  make  rescoos  of  a  distress 
taken  for  damage-feasant  out  of  the  land  in 
which,  Ac  ibid. 

For  damage-feasanty  where  it  must  be  taken, 
161.  a. 

Divoroe 
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Divorce.     See  Bastard,  Dower;  Marriage. 

The  derirstioB  of  the  word,  235.  a. 
The  several  kinds  of  divoroes,  ibid. 
A  vimtulo  flialrtmomt,  what,  82.  a.  235. 
A  flMMa  el  tkoTQ,  what,  32.  a. 

DonatiTeB. 

How  they  are  made,  34i.  a. 

Double  Plea.     See  Plea. 

Where  and  why  soeh  plea  not  allowable  in  law  by 
one  tenant  and  defendant,  303.  a.  304.  a. 

Where  in  pleas  dilatory,  daplioity  of  matter  may  be 
used;  mcim  in  pleas  peremptory  and  perpetual, 
304.  a. 

By  what  means  a  man  haying  direra  distinct  mat- 
ters in  exeose  or  bar  of  an  action,  may  take  ad-, 
raatage  of  them  all,  304.  a. 

Dower.    See  Admeasnrement,  Attorn ment. 
Cartes  J;  Jointure;  Waste,  Warranty. . 

The  definition  and  derivation  of  dower,  80.  b. 

The  divers  kinds  of  dowers,  83.  b.  39.  b. 

The  deseription  of  dower  at  the  common  law,  30.  b. 
33.  a.  33.  b. 

What  things  requirite  to  the  oonsnmmaUon  of  dower, 
31.  a.  32.  a. 

The  wife  of  what  person  shall  have  dower  of  the 
lands  of  her  husband,  and  of  what  not,  30.  b. 
31.  a. 

The  privileges  incident  to  dower,  31.  a. 

Of  what  inheritanoes  the  wife  shall  have  dower,  and 
of  what  not,  and  in  what  manner  they  shall  be  as- 
signed unto  her,  30.  b.  32.  a.  37.  b.  104.  b.  105.  a. 
307.  a. 

Why  the  law  made  this  provision  for  the  wife,  31.  a. 

Why  dower  may  be  ad  otHum  eoefsMs  not  ad  oeHum 
oattrtf  04.  a. 

Of  what  eastle  or  mansion-honse  the  wife  shall  be 
endowed,  and  of  what  no^  30.  b.  36.  b.  31.  b. 
105.  a. 

Of  what  seisin  of  her  husband  the  wife  shall  be  en- 
dowed, 31.  a.  220.  b.  253.  b. 

Where  the  wife  shall  not  be  endowed  of  the  seisin 
of  her  husband  had  by  intrusion  upon  the  king's 
poMessions,  30.  b. 

JTof  de  dote,  where  it  shall  be,  and  where  not,  31.  a. 
b.40.  b. 

Where  the  wife  shaU  be  endowed  of  an  estate  of  her 
husband  determined,  31.  b. 

Where  the  wife  shall  not  be  endowed  upon  a  remit- 
ter or  alteration  of  the  estate  to  the  heir,  31.  b. 

Where  the  wife  shall  not  be  endowed,  albeit  the 
issue*  by  possibility  may  inherit,  et  i  eonverto,  31. 
b.  40.  b. 

Where  the  wife,  boing  an  alien  or  Jew,  shall  be  en- 
dowed, and  where  not,  31.  b. 

Where  the  wife  shall  have  dower  of  a  thing  sus- 
pended or  extinct,  and  where  not,  32.  a. 

Where  &e  wife  shall  be  endowed  according  to  the 
improvement  or  decay  of  the  value  of  her  hus- 
band's estate  after  his  death,  and  where  nut,  32.  a. 
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Where  the  wife  divorced  shall  have  dower,  and 

where  not,  and  why,  32.  a.  33.  b.        , 
Where  the  wife  shall  lose  her  dower  by  elopemeaty 

and  where  not,  32.  a. 
Where  the  wife  shall  be  endowed  in  several^  by 

metes  and  bounds,  and  where  not,  32.  b. 
Where  a  charge  shall  be  good  against  the  wife  made 

after  her  title  to  dower,  and  where  not»  32.  b.  33. 

a.  173.  a. 
Where  the  wife  shall  lose  her  dower  by  the  attainder 

of  her  husband,  and  where  not^  31.  a.  37.  a.  41.  a. 

392.  b. 
Where  the  wife  shall  recover  damages  in  a  writ  of 

dower,  and  where  not,  32.  b. 
What  shall  be  said  a  good  plea  in  dower  to  bar  the 

wife  of  damages,  33.  a. 
To  what  purposes  the  dower  of  the  wife  shall  be  said 

a  continuance  of  the  estate  and  possession  of  her 

husband,  and  to  what  not,  241.  a.  244.  a. 

Of  what  age  Ae  wife  ought  to  be  to  have  dower,  33. 

a.  37.  a. 

What  shall  be  said  a  good  marriage  as  to  dower, 
and  what  not,  33.  a.  b. 

Where  the  disability  of  the  wife  during  eovertnre, 
being  removed  before  the  death  of  her  husband, 
she  shall  be  endowed  from  the  first  seisin  of  her 
husband,  and  where  not,.  33.  a. 

Where  the  wife  shall  have  dower  whioh  cannot  have 
an  appeal  of  the  death  of  her  husband,  9t  i  eo«- 
verto,  33.  b. 

Upon  what  death  of  the  husband  the  wife  shall  be 
endowed,  and  upon  what  not,  33.  b.  133.  b. 

Where  by  custom  the  wife  shall  be  endowed  of  the 
whole,  and  where  of  the  moie^,  and  where  but  of 
the  fourth  of  the  husband's  estate,  and  in  what 
place  such  custom  is  pleadable,  33.  b.  110.  b.  111. 
a. 

The  deseription  of  dower  ad  oelium  eeeleeia,  34.  a. 

Where  such  dower  shall  be  good  without  deed,  34.  a. 

At  what  age  the  husband  may  endow  his  wife  ad 
aetium  eeeUeiet,  34.  a.  38.  a. 

Such  endowment  not  good  by  tenant  in  tail,  38.  a. 

Where  the  wife  shall  enter  into  her  dower  after  the 
death  of  her  husband  without  assignment^  and 
where  not,  34.  b.  37.  a. 

What  things  are  requisite  to  assignment  of  dower, 
34.  b.  35.  a. 

By  what  persons  such  assignment  may  be  made,  84. 

b.  35.  a. 

Where  assignment  of  dower  by  a  disseisor,  Ac.  shall 

be  good  against  the  disseisee,  and  where  not,  36. 

a.  357.  b. 
Where  one  tenant  of  the  land  shell  take  advantage 

of  an  assignment  of  dower  made   by  another 

tenant,  and  where  not,  35.  a. 
Of  what  things  assignment  of  dower  may  be  made, 

34.  b.  39.  a. 

Where  an  assignment  of  dower  shall  work  a  degree 
to  have  a  writ  of  entry  in  the  per,  and  where  not, 
239.  a. 

The  description  of  dower  ex  aseenea  pairie,  and  of 
what  tenements  such  endowment  may  be  made, 

35.  a. 

By  what  person  such  endowment  shall  be  good,  and 

by  what  not,  35.  b.  37.  a. 
At  what  age  a  man  may  endow  his  wife  ex  aeeeneu 

patritf  35.  b.  38.  a. 
Dower  ex  aeeeneu,  matrie,  fratritt  <&c.  where  good, 

and  where  not,  36.  b. 

Of 
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Of  wiilA  part  of  the  land  dower  ex  0»$«nau  ptOrit, 
and  ad  oetium  fo^etifB,  may  be  made,  34.  b.  86.  a. 

Ifbere  mni  wife  may  disagree  to  dower  md  o«(Mim 
eeeluuB,  or  ex  aeeeneu  patru,  and  where  agree- 
ment to  one  dower  ihall  bar  ber  of  another^  and 
where  not»  36.  a. 

What  shali  be  said  a  sni&oient  act  by  the  wife  to 
det^naine  het  Section  to  dower,  and  what  not» 
145.  a. 

The  desoriptSon  of  dower  de  la  pUiie  heaU,  38.  a. 

WSere  tlie  wife  shall  retain  for  part,  and  reooyer 
against  the  guardian  in  ohivalry  for  par^  39.  a. 

Where  a  writ  of  dower  lieth  against  the  guardian, 
and  where  against  the  heir,  38.  b* 

What  shali  be  a  good  plea  by  the  guardian  in  bar 
of  dower,  and  what  not,  39.  a. 

What  shall  be  the  sorest  prorision  for  the  wife  for 
her  dower,  34.  b.  36.  b.  37.  a. 

Where  a  protection  may  be  oast  $i»  a  writ  of  dower, 
and  i||^ere  not,  131.  a.  |( 

Drenchs. 
Who  are  so  called,  5.  b. 

Dunum,  Duna,  Dun. 

What  they  are,  4.  b. 

Dum  Jutt  infra  jSkatem.      See    Entty, 
Infaat,  Jointenant. 

Where  and  by  whom  such  writ  lieth,  247.  b. 

Where  baron  and  feme  infants  join  in  a  feoffment 
by  indenture,  the  feme  after  the  death  of  her  hus- 
band may  have  a  dum  fuit  infra  cetatem;  eeeua 
where  herself  was  of  full  age  at  the  time  of  the 
feoifinent,  837.  a. 

Where  an  infant  tenant  |>tir  auier  vie  makes  a  feoif- 
ment^  and  eeeiu^f  que  vie  dies,  dum/uit  infra  ce(<»- 
tetn  lieth  no^  336.  b. 

Where  upon  a  feoffment  by  two  jointenants  within 
age,  a  dum/uit  infra  atcUem  lieth  by  them  seve- 
raily,  337.  a. 

Where  two  jointenants,  one  within  age,  and  tha 
other  of  full  age,  make  a  feoffment  the  infant 
snnriving  shaU  have  a  chtmfuit  infra,  Ae*  but  for 
a  moiety,  337.  b. 

Dum  non  Compos  Mentis.  See  Attornment, 

Entry,  Idiot. 

The  several  sorts  of  non  eompoe  menttf,  247.  a. 

By  what  means  a  feofi&nent  or  other  estate  made  by 

a  non  eompoe  mentis  may  be  ayoided  during  his 

life,  and  by  what  not,  247.  a.  b. 
Where  a  fine  or  recovery  by  a  nan  eompoe  mentie 

shall  bar  his  heir,  247.  a. 
Where  a  non  eompoe  mentie  may  be  a  purchaser,  2.  b. 
By  what  person  a  writ  of  non  eompoe  men(M 'lietb, 

and  by  what  not^  247.  b. 
Where  the  act  or  wrong  of  a  non  eompoe  mentie  shall 

be  imputed  to  him,  and  where  not,  247.  b. 

Duties. 

Eelease  of,  no  bar  in  action  of  account,  291.  a. 

•    Eire. 

The  signification  of  the  word,  293.  b. 
The  authority  and  manner  of  proceeding  of  the  jus- 
tiees  in  eire  anciently,  293*  b. 


Election.     See  Annuity,  Avowry,  Dower, 

Warranty. 

Where  a  man  having  several  remedies  for  one  thing, 

the  eleotion  of  one  remedy  shaU  conclude  him  as 

to  the  other,  and  where  not,  146.  a. 
Where  an  election  is  given  to  several  perso^^s,  the 

election  of  wliich  of  them  shall  stand,  245.  a. 
Where  of  two  several  things  who  shall  have  the 

election,  145.  a. 
Where  sueh  election  ought  to  be  in  the  life  of  the 

parties,  and  where  not,  145.  a. 
Where  a  man  by  his  act  and  wrong  shall  lose  his 

election,  145.  a.  .         ^       • 

Where  the  privilege  of  election  shall  descend,  or  is 

transferable  over^  and  where  noty  46.  b.  166.  b. 

186.  b. 
Where  it  shall  be  in  the  election  of  the  tenant  to 

vouch,  Ae.  by  reason  of  a  warrant  in  deed,  or  in 

law,  384.  b. 
'Where  the  lord  may  elect  to  have  the  wardship  of 

the  heir  of  his  tenant,  or  take  himself  to  his  seig- 

nioxy,  83.  b* 

Elegit.      See    Execution,   Stat.  '  West.  2. 

cc^.  18. 

Such  writ,  whenee  so  called,  and  where  it  lieth, 

289.  b. 
What  things  the  sheriff  may  deliver  in  execution 

upon  such  writ^  and  what  no^  289*  b. 

Elopement.     See  Dower. 

What  elopement  is,  32.  a.  b. 

Emblements. 

Where  a  lessee  at  will  shall  have  the  emblements 

alter  his  estate  determined,  and  where  not,  56. 

a.  b.  ^^■ 

Where  a  tenant  for  life,  or  his  executors,  shall  have 

the  emblements  after  his  estate  ended,  and  where 

not,  55.  b. 
Where  the  lessee  for  years  of  a  tenant  for  life  shall 

have  the  com  after  the  death  of  his  lessor,  55.  b. 
Where  the  husband  sows  the  land  of  his  wife,  his 

executors  shall  have  the  com,  55.  b. 
Where  the  husband  jointenant  with  his  wife  sows 

the  ground,  the  wife  surviving  shall  have  the  com, 

ibid. 
Where  lands  descend  to  a  daughter  who  sows  the 

ground,  the  son  bom  after  shall  not  have  the  com, 

Und. 
Where  the  estate  of  the  tenant  is  defeated  by  a  right 

paramount,  forfeiture,  condition,  Ac.  the  tenant 

shall  not  have  the  com,  ibid. 
Where  the  disseisee  by  his  regress  shall  have  the 

emblements  severed  before  the  entry,  ibid. 
Where  tenant  by  statute  merchant  sows  the  land, 

and  after  is  satisfied  by  a  casual  profit,  he  shall 

have  the  emblements,  ibid. 
The  remedy  which  the  tenant  hath  to  come  by  the 

com  after  his  estate  ended,  56.  a. 


Embracery. 

The  signification  of  the  word,  869. 


Entry, 
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Entry,  and  Entry  oongeable.  See  Abd- 
ance.  Bastard,  Condition,  Continaal 
Claim,  Degrees,  Discontinuance,  Dum 
fait  infra  JStatem,  Freehold  Join- 
tenants,  Statute  of  MarlhTidge,  Sur- 
render. 

The  direra  writg  of  entry,  239.  a. 

The  soTeral  writs  of  entrj  mr  di—eimn,  and  where 

emeh  writ  lietb,  288,  b. 
If  here  an  entry  generally  into  one  acre  shall  be  eaid 

an  en^  into  others,  and  where  an  entry  into  part 

shall  be  an  entiy  into  the  whole,  and  where  not 

15.  a.  b.  252.  b. 
Where  tiie  entry  of  one  pareener  shall  be  aoeonnted 

in  law  the  entry  of  both,  and  where  not,  243.  b. 

873.  b.  374.  a. 
Where  the  entry  of  a  stranger  to  the  nse  of  him 

that  hath  right  or  title  of  entry  shall  vest  the 

estate  in  him  before  agreement^  and  what  not, 

245.  a.  258.  a. 
What  act  niM>n  the  land  by  him  that  hath  a  right  of 

entry  shall  amoimt  to  an  entry,  and  what  not>. 

49.  b.  245.  b.  888.  a. 
Where  an  entry  into  one  aere  in  the  name  of  other 

acres  in  the  same  oonnty  shaU  be  soiBcient  for 

both,  and  where  no^  252.  b.  per  toUpag. 

Why  anciently  a  long  possession^  and  why  at  this 

day  a  discent  shall  take  away  the  entry  of  him 

that  right  hath,  237.  b. 
The  discent  of  what  inheritanoe  shaU  toU  an  entry, 

and  of  what  not,  237.  b. 
The  diseent  of  what  estate  shall  toll  an  entry,  and  of 

what  not,  239.  a. 
Where  the  dying  seised  of  a  seisin  in  law  shall  toll 

an  entry,  239.  b. 
Where  the  dying  seised  of  a  reversion  or  remainder 

sbsill  toll  an  entry,  and  where  not,  239.  b. 

Where  the  disseisor  makes  a  lease  for  his  own  life, 

and  dieth,  this  diseent  shall  not  toll  the  entry  of 

a  diseisee,  239.  b. 
Where  a  eollaterali  discent  shall  toll  an  entry,  as 

well  as  a  lineal,  239.  b. 
Where  a  diseent  alter  a  reooTSiy  and  before  ezecn- 

iion  shall  take  away  the  entry  of  the  recoveror, 

and  where  not,  238.  a. 
Where  a  diseent  cast,  the  disseisee  being  in  prison, 

shall  not  toll  his  entry ;  9eeu9  of  a  person  recluse, 

and  where  the  disseisin  was  before  imprisonment, 

258.  b.  259.  h,  per  tot,  pag. 

Wliere  a  discent  east,  the  disseisee  being  beyond  sea, 
shall  not  toll  his  entry,  260.  a.  b.  261.  a  262.  b. 

Where  a  discent  oast  in  time  of  yacation  of  an  ab* 
bathy  or  other  sole  corporation  shall  not  toll  the 
entry  of  the  sncoessor,  263.  b.  264.  a. 

Where  a  title  of  entry  shall  not  be  tolled  by  a  dis- 
cent, 240,  a.  b. 

Where  the  entry  of  the  disseisee  shall  be  oongeable 
apon  the  lord  by  escheat,  and  where  not,  240.  a. 

Where  npon  the  discent  the  heir  is  remitted  to  an- 
other estate  than  his  aneestor  died  seised  of,  the 
entry  of  the  disseisee  is  oongeable,  238.  b. 

Where  a  disseisor  made  a  gift  in  tail,  and  after 
dirers  discents  the  issne  in  tail  dies  without 
issue  the  entry  of  tiie  disseisee  shall  be  oongeable 
npon  him  in  a  reyersion  or  remainder,  288.  b. 
240,  a. 

Where  the  entry  of  the  disseisee  shall  be  oongeable 
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apon  the  disseisor  aotwithstan^nc  diyers  mean 
discents,  o^  a  purchase  of  the  freehold  from  his 
father,  upon  whom  the  land  descended,  238.  b. 
242,  a.  248.  a. 

Where  an  infant,  lessee  for  life  of  a  disseisor,  is  dis- 
seised, and  a  discent  cast,  the  entry  of  the  dis- 
seisee shall  be  oongeable  npon  the  infant  after  his 
re-^ntry,  238.  b.  248.  a. 

Where  the  entry  of  a  patentee  of  the  king,  or  a 
deyisee  of  lands,  shall  be  oongeable  notwith- 
standing a  discent  oast  upon  an  intrusion.  111.  a. 

240.  b. 

Where  the  entry  of  the  disseisee  shall  be  eonge^e 
upon  the  wife  of  the  disseisor,  after  endowment, 
notwithstanding  the  discent,  240.  b.  241.  a. 

Where  upon  the  abatement  of  the  disseisee  the  wife 
of  the  diss^or  reeoyers  in  dower,  the  entry  of  the 
disseisee  after  shall  not  be  oongeable;  sscm  if  he 
had  assigned  her  dower  t»  pait,  241.  a. 

Where  the  e|^  of  the  disseisee,  upon  tenant  for 
life»  shall  amst 

241.  a. 


tiie  reyersion  settled  in  tbe  king. 


Where  a  diseent  mediate  to  the  dyfaig  seised  of  the 
anoestor  shall  not  oust  the  disseisee  of  his  entry 
241.  b. 

Where  a  discent  cast  npon  the  disseisin  or  abate- 
ment of  the  younger  brother  shall  toll  the  entry  of 
the  eldest^  and  where  not,  242.  a.  b.  243.  a. 

Where  a  discent  oast  upon  the  abatement  of  one 
parcener  shall  toll  the  entry  of  her  sister  as  to  her 
moiety,  and  where  not,  243.  a.  b. 

Where  a  man  dies  seised,  his  wife  etttetnf,  a  diseent 
east  upon  the  abatement  of  a  stranger  shall  t^l 
the  entry  of  the  issne  bora  after,  245.  b. 

Where  a  discent  shall  take  away  the  entry  of  an 
Infant  Aftt  right  hath,  and  where  not,  245.  b. 

246.  a. 

Where  a  diseent  east  during  the  eoyerture  shall  toll 
the  entry  of  the  feme,  and  where  not,  246.  a  b. 
368.  b. 

Where  the  entry  of  the  heir  of  a  non  compo9  mefUit 
shall  be  congeable,  notwithstanding  a  disctnt  or 
alienation  in  the  life  of  his  ancestors,  247.  a.  b. 

In  what  eases  the  entry  of  the  heir  shall  be  oonge- 
able, where  the  entry  of  his  anoestor  was  aot^ 

247,  a.  b. 

Where  the  entry  of  an  infant  after  his  full  age  shall 
be  oongeable  upon  his  alienee,  248.  a. 

Where  an  infant  disseisor  enters  upon  the  heir  of  his 
alienee,  the  entry  of  the  disseisee  shall  be  oonge- 
able upon  the  infant,  248.  a. 

Where  a  diseent  by  reason  of  profession  in  religion 
shall  not  toll  the  entry  of  the  disseisee,  248.  b. 

Where  a  dissent  shall  not  toll  the  entry  of  a  lessee 
for  years,  tenant  by  elegit,  Ac.  249.  a. 

Where  a  diseent  in  time  of  war  shall  not  toll  an 
entry,  249.  a.  b. 

Where  a  dying  seised  and  a  succession  shall  not  toll 
an  entry  2&0.  a. 

Where  the  husband  within  age  discontinues  the 
land  of  his  wife>  the  entry  of  the^ieme  after  his 
death  shall  be  congeable  upon  the  discontinuee, 
336.  b.  337.  a. 

Where  an  infant  tenant  In  general  tail  in  the  right 
of  his  wife  discontinues  in  tail,  and  dies,  the  entry 
of  his  heir  or  feme  shall  be  'congeable  upon  the 
discontinuee,  337.  a. 

Where  an  infant  tenant  in  tail  makes  a  feoffinent, 
and  after  is  attainted,  and  dies,  the  entry  of  his 
issue  Lb  not  congeable  upon  the  feeoffee,  337.  a. 

Where 


(Ixzxyiii) 


INDEX   TO    COKE'S 


BS 

Where  two  infiunte  jointenante  make  a  feoffment, 
the  entrr  of  the  sumror  shall  be  congeable  into 
the  whole,  337.  a. 

Where  the  baron  duoontinaes  the  land  of  his  feme 
for  life  by  the  Emrrender  of  the  tenant,  the  entry 
of  the  heir  of  the  feme  is  oongeable  upon  the 
baron  in  the  life  of  tenant  for  life,  388.  a. 

Where  baron  and  feme  and  a  third  person  are  Join- 
tenants,  and  the  baron  makes  a  feoffment  and 
dies,  the  entry  of  the  third  person  sarviring  shall 
be  oongeable  into  the  whole,  and  where  but  to  a 
moiety,  327.  b. 

Where  a  disseisor  makes  a  lease  for  life,  and  levies 
a  fine  of  the  reversion,  and  five  years  pass,  the 
entry  of  the  disseissee  is  not  oongeable  upon  the 
tenant  for  life,  298.  a. 

Where  upon  nontenure  pleaded,  or  disclaimer  in  a 
formedon,  the  entry  of  the  issue  in  tail  shall  be  oon- 
geable upon  the  tenant  before  Judgment,  362.  a. 

Where  two  Jointenants,  one  within  ^b  and  the  other 
of  jfoll  age  be  disseised,  and  a  disRnt  east,  and  he 
of  Aill  age  dies,  the  entry  of  the  other  shall  be 
oongeable  into  the  whole,  364.  b. 

Error.    See  Release. 

Where  and  upon  what  Judgment  such  writ  lieth,  and 

where  and  upon  what  not,  168.  a.  288.  b. 
Where  a  release  in  actions  shall  be  a  good  plea  in 

a  writ  of  error  and  where  not,  288.  b. 
Where  after  recovery  in  a  real  action,  a  release  by 

the  tenant  of  all  his  right  in  the  land  shidl  bar 

him  of  a  writ  of  error,  289.  a. 
Where  a  recovery  by  default  against  a  man  out  of 

the  realm  in  the  king's  service  shall  not  be  avoided 

by  error,  262.  b. 
This  writ  lies  on  judgments  in  courts  of  record  only, 

117-  b. 
On  a  recovery  of  a  freehold,  who  may  bring  it,  251.  b. 

Escheat.  See  Acceptance,  Attainder, 
Corruption  of  Blood,  Entry,  Heir, 
Rebutter,  Relation,  Warranty. 

The  etymology  and  eignifieation  of  the  word,  13.  a. 

92.  b. 
How  many  ways  an  escheat  may  happen,  13.  a.  92. 

b. 
Where  upon  the  dissolution  of  a  corporation  their 

lands  shaU  revert  to  the  donor,  and  shall  not 

escheat,  13.  b. 
Where  the  disseisor  makes  a  feoffment,  or  dies  seised, 

upon  the  death  of  the  disseisee  without  heir,  an 

escheat  lieth  not,  268.  b. 
Where  the  father  dietb,  his  son  being  attainted  of 

treason,  the  lands  .of  Uie  father  shall  escheat,  and 

not  go  to  the  king,  13.  a. 

Escheator. 

HLb  oflloe  and  duty,  13.  b. 
Why  so  called  ibid,  92.  b. 

The  number  o£  them  in  ancient  and  modem  times, 
ibid. 

Escrow. 

Must  be  delivered  to  a  stranger,  and  not  to  the  party 
X  to  whom  it  is  made,  36.  a. 

Escnage.     See  Debt. 
The  etymology  of  the  word,  68.  b. 
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The  several  kinds  of  escuage,  72.  b. 

Por  what  time  such  tenant  is  bound  to  attend  upon 

tiie  king  in  his  war,  68.  b.  69.  b. 
From  what  the  time  of  attendance  shall  be  oomputed, 

70.  a.  71.  a. 
Where  the  tenant  may  perform  his  attendance  by 

deputy,  70.  a.  b.  83.  a. 
Where  attendance  by  tenant  paravail  shall  exonM  all 

the  mesnes,  69.  b.  78.  b. 
Where  attendance  by  one  Jointenant  shall  exooae 

his  companions,  69.  b.  78.  b. 
What  persons  are  exempted  firom  personal  perform- 
ance of  this  servioe,  70.  b. 
Where  escuage  shall  be  assessed  by  parliament,  and 

for  what  cause,  ahd  when  it  was  last  assessed,  72 

a.  b. 

Where  the  tenant  dying  in  the  army,  his  heir  shall 
be  excused  by  escuage,  72.  b. 

Where  the  tenant  of  the  king  by  escuage  shall 

have  escuage  of  his  own  Inferior  tenants,  for  their 

not  attendance  in  the  war,  and  where  noty  72.  b. 

73.  a.  b. 
Where  and  what  escuage  shall  be  knight's  servieOf 

and  what  socage,  72.  b.  87.  a. 
Escuage  generally,  which  shall  be  intended,  73.  a. 
What   service   incident   to  a  tenure   by   esenage, 

73.  a. 
The  remedy  which  lordfl  have  to  come  by  their 

escuage,  73.  b. 
How  it  shall  be  tried  whether  the  tenant  waa  with 

the  king  in  his  war,  or  not,  74.  a. 

What  shaU  be  sud  a  voyage  royal,  wherein  sneh 

tenant  iff  bound  to  attend,  69.  b.  130.  b. 
Escuage  uncertain  in  knight's  service,  73.  a. 
certain  in  socage,  ibid, 

Espleas. 

In  a  writ  of  right  of  advowson  shall  be  laid  in  the 
incumbent,  17.  a. 

Essoign.     See  Protection. 

Estates.  See  Devise,  Fee  Simple,  Free- 
hold, Qrant,  Heir,  Jointenants,  Leases, 
Tail. 

The  signification  of  the  word,  345.  a. 

StattiB  unde  dicitur,  9.  a. 

Where  two  several  estates  of  the  same  land  may  be 
•t'muZ  et  §emel  in  the  same  person,  and  how,  and 
when  they  shall  be  said  to  be  executed^  64.  b.  182. 

b.  184.  a.  b.  338.  b. 

Where  the  estate  of  a  man  for  his  own  life  shall  be 
esteemed  higher  than  for  the  life  of  another  man, 
and  where  not,  41.  b.  42.  a. 

Where  several  freeholds  may  be  derived  out  of  an 
estate  for  life,  and  where  not,  42.  a. 

Where  a  man  shall  have  an  estate  for  life  determin- 
able at  wUl,  42.  a. 

Where  an  incertain  interest  in  lands  shall  be  deemed 
in  law  an  estate  for  life,  and  where  but  at  will, 
42.  a. 

Where  tenant  for  life  having  a  fee  expectant  upon  a 
remainder  in  tail,  grants  Mum  9UUum  futim,  both 
estates  shall  pass,  345. 

What  can  support  another,  and  what  not,  54. 
p€utim. 

When 
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When  Ihe  greater  ibftU  drown  the  leu,  when  not, 
28.  a.  Mbbb 

Estoppel.     See  Yeidict. 

The  signiileation  and  deriyation  of  the  word,  852.  a. 
The  seyeral  kinda  of  estoppels,  and  by  what  matter 

or  aet  an  estoppel  may  be  wrought,  and  by  what 

not,  352.  a. 
Where  estoppels  ought  to  be  reoiproeal  to  bind  both 

parties,  362.  a. 
Vhere  every  estoppel  ought  te  be  preeisely  affirma- 

tire  and  certain  to  every  intent,  303.  a.  352.  b. 
Where  matter  neither  traversable  nor  material  shall 

be  no  estoppel,  852.  b. 
Where  aoeeptenoe  before  title  aoeraed  ahall  work  no 

estoppel,  fl  MdL 
Where  an  estoppel  against  an  estoppel  shall  put  the 

naatter  at  large,  352.  b. 
Where  the  adverse  party  ahall  not  be  estopped  to 

take  advantage  of  a  truth  apparent  in  the  record, 

352.  b. 
Where  the  aeeeptaaoe  of  an  estate  by  the  husband 

to  him  and  his  wife  shall  estop  him  to  allege  a 

remitter  to  the  wife,  352.  a. 
What  persona  ahall  be  bound  to  take  advantage  of 

estoppels,  and  what  not,  352.  a.  b. 
Of  what  estoppels  that  go  to  the  person  a  stranger 

ahall  take  benefit,  and  of  what  not,  128.  b.  352.  b. 
Where  an  estoppel  of  the  part  of  the  mother  shall 

not   bind  the    heir  claiming   firom   his   father, 

365.  b. 
Where  an  estoppel  to  the  aon  deacending  mediately 

upon  his  father,  shaU  bind  him,  and  where  no^ 

12.  a. 
Where  a  deed  indented  ahall  be  an  eatoppel,  and 

where  not,  45.  a.  47.  b.  363.  b. 
Where  a  man  aecepte  a  leaae  of  hia  own  land  by  in- 
denture, how  long  the  eatoppel  ahall  be  aaid  to 

eontiune,  47.  K 
Where  in  a  iiKp«r  obiit  the  defendant  elaima  by  pur- 
chase,  the  plalntiiT  may  have   a  mortdaneevfor 

against  her  for  the  whole,  146.  b.  164. 
A  eonelnsion,  what,  aud  whence  derired,  37.  h. 
To  whom  estoppels  extend,  353.  a. 
Where  a  thing  alledged  by  way  of  supposal  in  ac- 

eonnt  is  an  estoppel,  and  where  not,  352.  a. 
Who  may  take  advantage  of  estoppels,  352.  a. 

"Estoyera. 

The  derivation  of  the  word,  41.  b. 
What  estovets  of  common  right  belong  to  a  tenant 
for  life,  years,  Ac.  ibid* 

Etymologies. 

The  use  and  benefit  of  etymologies,  68.  b.  86.  a.  87. 
a.  106.  b.  109.  a.  137.  a.  177.  a.  kt, 

Evidenoe.     See  Pleadings  Trial,  Verdict. 

The  derivation  of  the  word,  283.  a. 

The  extent  of  the  word,  and  what  matters  shall  be 

said  good  evidence  to  an  enqueat^  ibid. 
Where  a  thing  done  beyond  the  seas  may  be  given 

in  eridenoe,  261.  b. 

Examples. 

lUmtroMt  HON  rtHrinffmni  legem,  24.  a. 


Exception. 
How  it  diifers  firom  a  reservation,  47.  a. 

Exchange.     See  Partition. 

The  description  of  an  exchange,  50.  a. 

Of  what  things  an  exchange  may  be  made,  and  of 

what  not,  50.  b. 
What  things  requisite  to  the  perfection  of  an  ex- 
change, 51.  b. 
Where  an  exchange  shall  be  good  without  deed,  and 

where  not,  50.  a.  b. 
Where  an  exchange  shall  be  good,  albeit  there  be  no 

transmutation  of  poasesaion,  50.  b. 
What  equality  ought  to  be  obaerved  in  exchanges, 

and  what  not,  51.  a.  per  toL  pag. 
Where  an  exchange  of  landa  with  the  king  ahall  be 

good,  51.  a. 
Where  an  exottinge  by  an  infiant  ahall  be  good,  and 

where  voidable,  51.  b. 
Exchange  impliea  a  warranty,  174.  a.  384.  b. 
muat  be  executed  in  the  life  of  both  the 

partiea,  51.  b. 

Excommunication. 

Ex^ommuniectiiOf  quid,  et  quotuplex,  133.  b. 

The  condition  of  a  peraon  excommunicated,  133.  b. 

What  peraona  are  diaabled  thereby  to  bring  an  ae- 

tion,  and  what  not,  134.  a. 
Where  an  excommunication  certified  by  a  biahop, 

ahall  not  diaable  the  plainUifin  an  action  againat 

the  aame  biahop,  ibid. 
By  whom  excommunication  ought  to  be  certified, 

and  what  certificate  shall  be  good,  and  what  not, 

134.  a. 
Where  an  excommunication  by  the  pope,  or  other 

foreign  authority,  shall  not  diaable  Uie  party,  ibid. 

Execution.  See  Debt,  Pajrment,  Stat,  of 
Acton  Bumd.  West.  2.  c.  45.  23  H.  8. 
c.  6.    32  K  8.  c.  5. 


The  legal  aceeptation  of  the  word,  154.  a. 

Divera  maxima  in  law  oonoemingexecutiona,  280.  b.^ 

Where  the  demandant  may  enter,  or  diatrain  after 

Judgment,  and  before  execution,  and  where  not^ 

84.  b. 
Where  upon  a  judgment  in  debt  the  plaintilT  ahall 

have  execution  of  the  landa  which  the  defendant 

had  at  the  time  of  the  writ  brought^  and  where 

not»  102.  a. 
Where  by  diacent  of  part  of  the  landa  in  execution 

to  the  conusee  the  whole    execution   ahall   be 

avoided,  150.  a. 
Where  tenant  in  tail  recovers  in  value  and  diea 

without  issue  before  execution,  execution  shall  be 

sued  by  him  in  the  reversion,  252.  a. 
Where  after  a  perfect  execution  by  extent  returned, 

and  of  record,  there  ahall  be  no  re-extent  upon 

any  eviction,  290.  a. 
Where  no  execution  by  elegit,  atetute-merchant,  ibe. 

ahall  be  aued  against  the  heir,  or  hia  mother  en- 
dowed by  the  heir  during  hia  minority,  200.  a. 
Where  a  capiat  ad  etUiifaciendum  lay  at  the  common 

law,  and  where  at  thia  day,  200.  b. 
Within  what  time  write  of  execution  ought  to  be  sued 

forth,  and  where,  being  commenced  within  the 

time,  they  may  be  eontinued  after,  290.  b. 

Where 
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Where  to  a  writ  of  ezeoution  no  plea  can  be  ad- 
mittedy  but  for  matter  slnoe  the  jndgmenti  the 
party  is  to  put  bis  audita  quereloy  290.  b. ' 

Where  a  release  of  all  debts,  duties,  demands,  exe- 
ontions,  shall  disoharge  an  execution ;  Mcut  of  a 
release  of  all  actions,  76.  a.  289.  a.  291.  a.  b. 

Where  a  release  of  all  suits  shall  bar  an  execution, 
and  where  not,  291.  a. 

Where  an  execution  upon  a  recognisance  tahy  be  de- 
feated by  a  deed  of  defeasance,  291.  a. 

Where  a  man  may  bare  execution  upon  a  reoogni- 
lanoe  the  first  day,  without  staying  till  all  the  days 
incurred,  292.  b. 

Execution  may  be  awarded  for  the  king  without 
suit,  by  the  court  or  office,  291.  a. 

Eor  a  common  person  shall  not  be  awarded  without 
the  party  prays  ity  291.  a.  - 

Is  discharged  by  a  release  of  a  debt  to  the  oonusee, 
291.  a. 

Where  none  can  be  made  till  a«se»re  faeiat  is 
brought^  254.  b. 

Executors.     See  Aoootinty  Assets,  Deyisei 
Obligation^  Testament. 

Where  a  remainder  for  years  limited  to  the  execu- 
tors of  /.  S,  shall  Test  presently  in  /.  A  64.  b. 

Where  the  executor  shall  have  remedy  for  the  ar- 
rearages of  rent  which  the  testator  inhis  life  could 
not,  146.  b. 

Where  executors  shall  be  bound  by  the  obligation  •f 
their  testator  without  naming,  209.  a. 

In  what  respects  the  executor  shall  be  said  more  to 
represent  the  person  of  the  testator,  than  the  heir 
the  person  of  the  ancestor,  209.  a.  b. 

Where  an  executor  shall  be  reputed  in  law  an 
assignee,  and  where  not,  210.  a.  , 

Where  an  executor  may  release  an  action  before  pro- 
bate of  the  testament,  292.  b. 

Where  a  man  shall  hare  an  action  of  debt  against 
his  own  executors,  138.  b. 

Where  the  executors  of  a  bishop  shall  have  a  ward 
which  fell  in  the  life  of  a  bishop ;  teeua  of  a  pre- 
sentation to  a  church  which  voided  in  his  life,  90. 
a.  388.  a. 

Where  a  church  Toided  in  the  life  of  the  testator,  the 
executors  shall  present^  and  not  the  suardian  in 
ohiyahry ;  Me«t  where  the  tenant  of  the  king  in 
eapite  dies,  Ac  388.  a. 

Where  an  infant  makes  his  debtor  his  executor,  the 
debt  is  extinct,  264.  b. 

Where  a  feme  executrix  takes  the  debtor  to  husband, 
notwithstanding  the  debt  remains,  ibid. 

Power  to  sell,  how  conferred,  112.  b.  118.  a.  286.  a. 

Exposition  of  Words.       See   Advowson, 
Confirmation,  Grant,  Words. 

Where  the  word  (ia)  shall  be  taken  positively,  and 
where  by  way  of  similitude,  17.  b.  43.  b. 

Where  the  word  (or)  shall  be  taken  in  the  conjunc- 
Ure,  where  in  the  di^unotiTe,  99.  b.  883.  a. 

Where  the  legal  termination  In  {agium)  in  composi- 
tion signifies  service  or  duty,  86.  a.  109.  a. 

The  words  (prochein  amy)  how  taken  in  law,  88.  a. 

How  many  things  the  adjective  {liber)  distinguisheth 
in  law,  94.  a. 

The  exposition  of  the  words  {dedi  et  coneeeii)  in 
grants,  301.  b. 


SX 

Of  the  word  (dimui),  801.  b. 

Of  the  word  {vdo),  801.  b. 

Of  the  word  {eadem),  and  how  it  shall  have  relation, 
20.  b.  385.  b. 

Of  the  word  (predief),  and  the  force  of  its  relatiout 
20.  b. 

Of  the  word  (hereditament)  6.  a.  16.  a.  883.  a.  b. 

Of  the  words  (proxima  advocatio),  378.  b.  879.  a. 

Of  the  words  (tant  impeaehtnent  de  wut),  220.  a* 

Of  the  words  /demesne  land),  17.  a» 

Of  the  words  ra  con/ectione),  46.  b. 

Of  the  words  (from  henceforth),  ibid. 

Of  the  words  (from  the  date,  or  from  the  day  of  the 
date),  ibid, 

QuotiM  in  verbit  nulla  etf  €unbiffuit€u,  tbi  nulla  expo- 
0Uio  e(mira  venba  tJcprmtaJUri  debet,  147.  a. 

Qua  dubitationie  tollenda  gratia  ineeruutur,  non  ItB" 
dunt,  205.  a* 

Eamreeeio  eorum  qua  taeite  ineunt,  nihil  operatur,  19.  a. 

A  ai^junctive  in  the  latter  end  of  a  sentence  digoin- 
eth  the  whole,  225.  a. 

When  the  words  of  a  deed,  or  of  the  parties  without 
deed,  may  have  a  double  intendment,  one  agree- 
able to  law,  the  other  against  law,  the  intend- 
ment that  standeth  with  law  shall  be  alwayu  taken, 
42.  a.  b. 


Extent.  See  Execution,  Stat.  W,2.c.  18. 
Stat,  de  Acton  Bumel,  23  K  8.  c,  6. 
82  H.  8.  c,  5.  Stat.  Merohant  and  Staple. 


Extinguishment.  See  Apportionment, 
Common,  Heriot,  Mesnalty,  Belease, 
Suspension. 

The  signification  and  derivation  of  the  word,  147.  b. 
Where  by  purchase  of  part  of  the  land  out  of  which, 

Ac  the  whole  rent-charge  shall  be  extinguished, 

147.  b. 
Where  by  disoent  of  part  of  the  tenant  to  the  lord, 

an  entire  rent-service  shall  be  extinct^  and  where 

not,  149.  a. 
Where  by  purchase  of  part  of  the  tenant  by  the 

lord  an  entire  rent-service  shall  be  extinct,  and 

where  not,  149.  a.  b. 
Where  by  the  grant  of  the  lord,  of  the  serviees  of 

his  tenant  by  castleguard,  the  seigniory  shall  be 

extinct,  88.  a. 
Where  and  to  what  purpose  an  estate  drowned  or 

extinct  shall  be  said  to  have  continuance,  and 

where  and  to  what  not,  185.  a.  838.  b. 
Where  a  grant  of  the  services  or  rent  to  the  tenant 

shall  enure  to  him  by  way  of  extinguishment, 

307.  a.  b.  813.  b. 
Where  the  remainder  in  fee  of  the  tenancy  escheats, 

the  seigniory,  as  to  the  whole,  shall  be  extinct, 

312.  b. 
Where  a  bishop  is  seised  of  a  rent,  and  the  tertenant 

enfeoffs  him  and  bis  successor,  by  the  entrv  of  the 

lord  for  mortmain  the  rent  is  not  revived;  teeue 

where  tenant  for  life  grants  a  rent  in  fee,  and  in- 

feoflb  the  grantee,  upon  whom  the  lessor  enters  for 

a  forfeiture,  338.  b. 
Where  the  accession  of  a  freehold  in  auter  droit  shall 

extinguish  a  term  which  a  man  hath  in  his  own 

right;  eeeua  4  oo»iver«o,  388.  b. 
Where  the  release  of  the  lord  of  all  his  right  to 

the  tenant,  and  a  lessee  for  years  of  the  seigniory, 

shall  extinguish  the  seigniory  and  estate  of  the 

lenee 
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lenee  alio;  mcw  of  a  release  to  them  and  their 

hein^  IM.  a. 
Where  a  lease  for  years  may  oeaee  and  reyiTO  again 

as  to  MToal  persons,  and  where  not»  46.  a.  b. 
Where  the  re-entry  of  the  lessee  upon  the  feoffee  of 

his  lessor,  shall  roTive  the  rent  reserred  npon  the 

lease,  S19.  a. 
Where  the  grantee  of  a  rent  disseises  the  tertenant^ 

the  regress  of  the  tenant  shall  not  reTire  the  rent, 

ibid. 

Extortion.     See  Stat.  W.  1.  c.  26. 

The  deriTfttion  and  sereral  aeoeptations  of  the  word, 

Stt.b. 
What  ehall  be  ^d  extortion  in  sherifb  or  other  offi- 

een,  and  what  not,  868.  b. 
The  odionanea  of  the  erime,  368.  b. 

Ey. 

What  it  is,  5.  b. 

EUaifying  of  Becoveries.  ^ee  Govin,  For- 
feitare,  Recoyery,  Stat  of  Oloucester, 
cap.  11.     21  K  8.  c.  15.     14  El.  c.  8. 

The  ^gnifieation  of  the  word  (falsify),  104.  b. 

What  persons  nuy  lalsify  a  reoorery  at  the  eommon 
law,  and  what  not»  146.  a.  104.  b. 

Where  and  by  what  matter  the  issne  in  tail  may 
fidsify  a  recovery  had  against  his  anoestor,  and 
where  and  by  what  not»  360.  b.  361.  a. 

Fealty.     See  Acceptance,  Allegiance 

Seifdn. 

The  etymology  of  tlie  word,  67.  b. 
The  manner  of  doing  fealty,  67.  b. 
The  dfifleicnee  between  the  feal^  of  a  freeholder 

and  of  ft  Tilleln,  68.  a. 
What  person  and  tenant  shall  do  fealty,  and  what 

not,  67.  b.  63.  a.  93.  b. 
How  fealfydlfferetb  fVom  homage,  68.  m.perM.paff. 
The  benefits  whieh  aeeme  to  lords  by  aeoepthig 

fealty,  68.  a.  92.  b. 
Where  tenant  by  fealty  shall  swear  to  do  all  ser- 

Tiees  dne,  when  after  fealty  done  no  serrioe  is 

dve,  93.  a. 
To  what  tenures  fealty  is  inddent,  and  to  wfant  not, 

23.  a.  93.  a.  95.  b.  96.  b.  160.  b. 
Fealty  ineident  to  attornment,  104.  a. 
iBse^fambly  incident  to  ereiy  reversion,  143.  a. 

Fee  Simple.     See  Devise;  Heirs. 

The  signification  and  derivation  of  the  word  (fee), 
1.  b.  2.  a. 

The  sereral  sorts  of  fee  simples,  1.  b.  9.  a. 

What  worda  requisite  to  the  passing  of  a  fee  simple, 
8.  b. 

How  many  several  ways  a  fee  simple  may  be  pur- 
chased, 10.  8. 

The  ampleness  of  such  estate,  18.  a. 

Where  two  fee  simples  may  be  of  the  same  land  at 
one  time^  and  where  not,  18.  a.  354.  b.  368. 

Pee  generally,  what  it  shall  be  iolended,  189.  a. 

A  feoffment  to  one  and  the  heirs  of  his  father,  a 
food  fee  simple,  220.  b. 

Fee  simple  oonditiooal,  and  the  course  of  its  discent 
at  the  eommon  law,  19.  a. 


By  the  having  of  what  Issue  sudh  eonfitloa  said  to 
be  performed,  and  of  what  not,  19.  a. 

To  what  purposes  the  having  of  issne  was  a  perform- 
ance of  the  ooadition,  and  to  what  not,  ibid. 

Where  the  sons  only,  and  where  the  daughters  only, 
were  inheritable  to  sueh  estate,  19.  a. 

Where  the  alienation  of  the  donee  after  issue  was  a 
bar  to  his  issue,  or  the  donor,  and  where  not,  ibid. 

A  grant  to  a  man  and  bis  heirs  tenants  of  the  manor 
of  D.  a  good  fee  simple,  27.  a. 

A  grant  by  the  king  of  a  barony  to  one  and  his  hoirs 
lords  of  the  manor  of  JT.  a  good  fee  simple  quali- 
fied in  the  dignity,  ibid. 

Fees.     See  Extortion,  Office,  Wager  of 

Law. 

Where  notwithstanding  the  grantor  oust  his  oAeer, 

his  fee  shall  continne,  and  where  not,  283.  b. 
.Where  in  an  aetten  by  sm  attorney  for  his  fees,  the 

defondant  shaU  not  wage  his  law,  295.  a. 
Where  the  ree^ving  greater  or  other  fees  than  are 

prescribed  by  tiie  statutes  shall  be  extortion,  and 

wheM  not,  368,  b. 

Felony.     See  Attainder,  Belation. 

The  signification  and  extent  of  the  word,  391.  a. 

By  pardon  of  all  felonies  what  crimes  aneiently,and 
what  at  this  day  are  pazdcned,  391.  a. 

Whatnot»39La. 

The  several  sorts  and  degrees  of  felony,  and  whait 
forfeiture  is  incurred  by  each  of  them,  ibid. 

Where  upon  attainder  of  felony  in  an  appeal,  the 
defendant  shall  forfeit  no  lands  but  those  he  had 
at  time  of  the  outlawiy  pronounced;  Men*  in  an 
indictment,  390.  b. 

The  punishment  of  a  felon  implied  in  his  Judgment 
to  be  hanged,  892.  b. 

Where  a  fJon  may  be  a  purchaser,  and  to  whose 
use,  2.  b. 

Feoffment.     See  Confirmation;  Condition, 
Deeds,  Lirery  of  Seisin,  Plea,  Surrender. 

The  etymology  and  signification  of  the  word,  9.  a. 

The  antiquity  of  a  feoffment^  ibid,  49.  b. 

What  person  may  make  a  feoffment^  and  what  no^ 
42,  b.  43.  a. 

By  the  delivery  of  the  deed  of  feoffment^  what  estate 
passeth  before  livery  of  seisin,  56.  b. 

Where  the  feoffment  of  a  moiety  or  third  part  of  a 
man's  land  shall  be  good  without  deed,  190.  b. 

A  feofiment  of  the  moiety  of  a  manor  to  have  with 
an  advowson  appendant^  not  good  without  deed, 
190.  b. 

Where  a  lease  and  release  shall  amount  to  a  feoif- 
ment»  207.  a. 

Where  a  feoffment  shall  extinguish  a  condition  or 
power  of  revocation,  and  where  not,  237.  a. 

Where  estftcy  que  vte  and  his  feofiees  after  1  K  3. 
and  before  27  H.  8.  join  in  a  feofbient^  whose 
feoffment  it  shall  be  construed,  302.  b. 

Where  tenant  for  life,  and  he  in  the  reversion  or  re- 
mainder in  fee  tidl,  or  for  life.  Join  in  a  feoffment, 
how  it  shall  be  construed,  302.  b. 

The 
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The  l*w  win  trmncpoM  the  words  iftihw  tliui  it  ahall 

not  take  effeet,  217.  b. 
Why  it  destroys  all  wron^fftil  estates,  9.  a. 
By  lessee  for  years,  how  it  operates,  330.  b.  367.  b. 

Ferdwit. 

What  it  is,  7L  a. 

Ferltngus,     See  Ferltngum  Term, 

What  Ferlingw  is,  6.  b. 

What  passes  by  these  words,  ibid. 

Fines    (o    the    King.       See   Alienation^ 
Amerciament,  Copyhold. 

The  BOTeral  aooeptations  in  law  of  the  word  (line), 

126.  b. 
Fine  to  the  kins,  what,  ihid,  127.  a. 
The  difference  oetween  a  fine  and  a  ransom,  and 

where  they  shall  be  said  all  one,  127.  a. 

Fines  of  Land.  See  Continual  Claim, 
Dum  non  Compos,  Entry  Congeable, 
Infant,  Remitter,  Stat.  4.  k,  7.  c,  24. 

The  deseription  of  a  fine,  and  whence  so  oalled,  120. 

b.  121.  a.  162.  a. 
What  time  was  allowed  by  the  oommon  law  to  make 

claim  after  a  fine  levied,  and  what  at  this  day, 

262.  a.  254.  b.  326.  373. 
What  persons  were  barred  by  a  fine  at  the  oommon 

law  that  could  not  ^  make  claim,  and  what  persons 

might  make  claim,  and  yet  were  not  barred  by 

such  fines,  262.  b. 
Where  a  fine  leried  by  tenant  in  tall  shall  be  a  bar 

to  his  issue,  or  them  in  the  reversion  or  remainder, 

and  where  not,  372.  a.  b. 
Where  a^  grant  and  render  by  fine  to  a  stranger  to 

the  writ  and  conusance,  shall  be  good  to  pass  a 

Toidable  estate  to  him  in  pnB§entif  353.  a. 
Where  a  feme-covert  shall  be  concluded  by  a  fine, 

and  where  not,  46.  381.  382.  363.  b. 
Where  fines  working  wrong  to  third  persons  ought 

not  to  be  accepted,  383.  a. 
Fines  for  alienation  taken  away,  369.  b. 

Firfna, 

The  etymology  of  the  word,  5.  a. 
How  called  in  several  counties,  ibid. 
What  shall  pass  by  this  name,  ibid. 

Folkland. 
*  The  meaning  of  the  word,  58.  a. 

Forcible  Entry.     See  Damages. 

Force,  what  and  how  taken  in  law,  161.  b. 

Upon  what  statute  the  writ  of  forcible  entry  is 

grounded,  and  where  it  lieth,  257.  b. 
Where  divers  persons  go  to  make  a  forcible  entry, 

the  violence  used  by  one  shall  make  them  all 

guilty  of  force,  ibid. 
Where  the  master  cometh  with  a  greater  number  of 

servants  than  usually  attend  him,  his  entry  shaU 

be  deemed  forcible,  257.  b. 
What  number  of  persons  may  commit  a  force,  257.  a. 
Where  an  act  shall  be  said  in  law  to  be  done  vi  et 

armitf  or  forcibly,  162.  a. 


Forest,  Park,  Chase,  Warren.    See  Waste. 

The  deseription  of  a  forest,  233.  a. 

The  signification  and  derivation  of  the  word  (park), 
233.  a. 

What  beasts  properly  belong  to  the  forest,  what  to 
the  chase,  and  park,  and  what  beasts  and  fowls 
to  the  warren,  233.  a. 

The  differenoe  between  a  chase  and  a  forest,  ibid. 

What  aot  by  a  keeper  of  a  park  shaU  be  a  forfeitors 
of  his  oflioe,  233.  b. 

Forfeiture.  See  Attainder,  Conditions, 
Copyhold,  Corruption  of  Blood,  Office, 
Prasmuniref  Relation,  Statute  14  EL 
c,  8.    Surrender. 

The  signification  and  derivation  of  the  word,  50.  a. 

How  many  several  ways  a  particular  tenant  may 
forfeit  his  estate  by  alienation,  and  what  aot  by 
him  shall  be  said  a  forfeiture  of  his  estate,  and 
what  not,  251.  a.  b.  per  tot,  pag,  252.  a. 

Where  the  right  of  a  particular  estate  may  be  for- 
feited, and  be  that  hath  but  a  right  shall  take 
advantage  of  it,  251.  b.  252.  a. 

Where  by  the  forfeiture  of  a  lessee  for  life,  all  mean 
charges  and  estates  by  him  made,  shall  be  avoided 
by  the  lessor,  and  where  not,  233.  b.  234.  a. 

Whether  lessee  for  life  forfeits  his  estate  by  alien- 
ation, the  forfeiture  shall  continue  notwiUistand- 
ing  the  determination  of  the  estate  by  limitatioD, 
or  entry  for  condition  broken,  202.  b.  252.  a. 

Where  tenant  for  life,  and  he  in  the  remainder  for 
life  having  the  fee  expectant  upon  a  remainder 
in  tail,  join  in  a  feoifment,  this  shall  be  a  forfeit- 
ure of  both  their  estates  to  him  in  the  remainder 
in  tail,  302.  b. 

Where  a  recovery  sulFered  by  tenant  for  life  should 
be  a  forfeiture  of  his  estate  at  the  common  law 
and  at  this  day,  and  where  not,  356.  a.  362.  a. 

Where  a  statute  giveth  a  forfeiture  generally  against 
him  that  wrongeth  the  duty  or  interest  of  another, 
who  shall  have  this  forfeiture,  159.  a. 

A  guardianship  in  socage  or  by  nature,  not  forfeit- 
able by  outlawry  or  attainder,  84.  b.  88.  b. 

Where  a  man  hanged  by  martial  law  shall  not  for- 
feit his  land,  13.  a. 

Forejudger.     See  Mesne,   Stat    West,   2. 

cap.  9. 

The  legal  aoeeptation  of  the  word,  100.  b. 

Where  and  for  what  cause  the  tenant  shall  fore- 
judge  his  mesne,  and  where  and  for  what  not, 
100.  a.  b. 

The  form  of  a  judgment  in  a  for^ndger,  100.  a. 

What  persons  shall  be  bound  by  a  forejudger,  and 
what  not»  100.  a.  b. 

Where  in  a  writ  of  mesne  bv  two  jointenants,  one 
is  summoned  and  severed,  the  other  shall  not 
forjudge  the  mense,  100.  a. 

Where  in  a  writ  of  mesne  against  two  joint  mesnes, 
one  makes  default,  the  tenant  shall  not  forejudge 
the  other,  100.  a. 

Formedon. 
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Formedon.     See  AsBets,  Copyholds,  Fmes, 

Tail,  Warranty. 

FonaedoD,  wlienoe  bo  called,  320.  b. 

TIm  MTerml  kinda  of  formedont,  and  where  and  bj 
whom  e«eli  formedon  lieth,  826.  b. 

Where  %  formedon  lieth,  of  a  copyhold,  60.  ». 

Where  the  diseonUnnee  of  tenant  in  tail  makes  % 
leaae  for  life,  and  sranti  the  reyersion  to  the  issne 
in  tail,  the  iaane  is  for  ever  barred  of  hie  forme- 
don, 297.  b. 

Frankalmoign.     See  Confirmation. 

The  description  of  a  tennre  by  firankalmolgn,  03.  b. 

04.  b. 
How  such  tennre  was  created  at  first,  and  how  it 

may  be  created  at  this  day,  03.  b.  00.  a. 
Where  a  gift  in  freealmoign  shall  be  good  without 

deed,  and  where  not,  04.  b. 
Where   the  reserration  of  a  rent  upon  such  gift 

shall  be  roid,  07.  a. 
What  aenrices  each  tenant  is  bound  to  do,  and  what 

not,  05.  a  b. 
Whai  remedy  the  lord  hath  for  such  serrioes,  06.  b. 

06.  a. 

Where  the  tenure  in  freealmoign  shall  continue, 
notwithstanding  the  alteration  of  diTine  senrices, 
and  prayers,  05.  b. 

Where  snob  tenure  cannot  be  of  lands  in  ancient 
demeene,  07.  a. 

Where  such  tenant  shall  not  be  charged  with  a 
corody,  ibid. 

Upon  transferring  the  seigniory  or  tenancy  in  frank- 
almoign, what  service  sliall  be  due  to  the  lord  or 
grantee,  08.  a.  00.  b. 

Of  what  services  the  lord  is  bound  to  acquit  bis 
tenant  in  fhinkalmoign,  and  of  what  not>  00.  b. 
100.  a. 

Where  such  lord  shall  not  disclaim  in  a  writ  of 
mesne,  102.  a.  306.  b. 

Frankmarriage.     See  Consanguinity, 

Degrees. 

The  signification  of  the  word,  21.  b. 

What  tilings  of  incident  to  an  esteto  in  firankmar- 

riage,  21.  K  210.  b. 
The  differences  between  a  donee  in  firankmarriage 

and  in  special  tail,  21.  b.  22.  a. 
What  serrice  due  by  such  donee  to  his  donor,  23.  a. 

07.  b. 

Where  a  rent   may  be  given   in  fhinkmarriage, 

21.  b. 
Ihe  necessity  of  the  word  (frankmarriage)  to  the 

creation  of  the  estate,  21.  b. 
Bow  the  degrees  in  frankmarriage  shall  be  com- 
puted, 23.  b.  per  tot.  pag. 
Where  a  gift  in  frankmairiage  to  the  parties  already 

aurried  shall  be  good,  176.  a. 
Where  a  remainder  limited  upon  such  gift  shall  im- 

peach  the  estate  in  frankmarriage,  and  where  not, 

2Lb. 
A  devise  of  lands  in  frankmarriage  yoid,  ihid. 
A  nfl  in  libentm  marUagium  by  oetfny  que  we  before 

27  ff,  8.  no  firankmarriage,  ibid. 
Where  a  rent  reserved  upon  a  gift  in  firankmar- 

risge  shiJl  not  take  effect  till  the  fourth  degree 

futfibid. 
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Fr€U9etum, 
The  meaning  of  it»  4.  b. 

Freebank. 
The  meaning  of  the  word,  110.  b. 

Freehold.     See  Abeiance,  Conditions, 
Estate,  Jointenants. 

The  signification  of  the  word,  and  whence  so  called, 

43.  b. 
Where  dirers  fireeholds  may  be  derived  out  of  one, 

and  where  not,  42.  a. 
Where  an  incertein  interest  in  lands  shall  be  deemed 

in  law  a  freehold,  and  where  not,  42.  a. 
Where  a  man  may  have  a  freehold  in  his  own  right, 

and  a  chattel  in  another's  right,  eimul  et  eemel : 

but  not  i  eonvereo,  64.  b.  338.  b. 
Where  the  alteration  of  the  freehold  shall  be  an 

alteration  of  the  reversion,  101.  b.  102.  a.  and  b. 
Where  the  right  of  freehold  shall  drown  in  a  chattel, 

266.  a. 
The  description  of  a  freehold  in  law,  266.  b. 
Upon  what  conveyances  the  purchaser  shall  be  said 

to  have  a  freehold  in  law  to  him  before  entry,  and 

ui>on  what  not,  266.  b. 
Where  a  stranger  by  the  acknowledgment  ;if  the 

tenant  in  a  prceeipe  to  be  his  villein  shall  be  ac- 
tually seised   of  the  freehold   and   inheritance 

without  entiy,  266.  b. 
What  actions  are  maintainable  by  and  against  him 

that  hath  only  a  freehold  in  law,  and  what  not, 

358.  a.  b. 
Where  a  freehold  in  lands  may  be  defeated  by  a 

condition  without  entry  or  claim,  and  where  not, 

370.  a. 
To  what   purposes  tenante  by  stotuto  merchant, 

elegit,  Ac  are  said  to  have  a  freehold,  and  what 

nol^  43.  b. 

Prith. 
The  meaning  of  it^  5.  b. 

JFHuium  Terrae. 
What  it  is,  5.  b. 

Oayelkind.     See  Curtesy. 

Gavelkind,  whence  so  called,  and  where  such  cus- 
tom used,  140.  a.  175.  b. 

Where  one  brother  dying  without  issue,  all  the 
brothers  shall  equally  inherit  by  this  cnstom,  as 
well  as  sons,  140.  a. 

Where  by  such  custom  the  wife  shall  have  dower  of 
Uie  moiety  of  her  husband's  lands,  111.  a. 

Where  by  Uie  same  custom  the  husband  shall  be 
tenant  by  the  curtesy  without  issue,  ibid. 

A  prescription  in  this  custom  is  not  good,  175.  b. 

Qlebe  See  ]^astor. 
How  it  may  be  charged,  342.  a.  348.  b. 

Glyn. 

What  glyn  is,  5.  b. 

Qrand  Seijeanty.     S^e  Serjeanty. 

Grange. 

The  meaning  of  the  word,  5.  a. 
What  passes  by  this  name,  ibid. 

^  Grants 


(xeiv) 
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Grants.  See  Abfiance,  Annuity,  Assini- 
ment  Oonfinnationy  Deed,  Estates,  ifo- 
hendum,  Intention  of  the  Parties,  Name, 
Parson,  Possibility,  Rents. 

The  description  of  a  gnnt^  172.  a. 

What  things  properly  lie  In  grant,  and  what  in 
livery,  9.  h.  48.  a.  85.  a.  332.  a.  885.  b. 

What  things  are  grantable  over,  and  what  no^  89.  a. 
214.  a.  282.  b.  26e.  a. 

Where  a  thing  in  sospense  may  be  granted  over,  and 
where  not,  814.  a. 

Where  grants  shall  receive  oonstrudion  aooording 
to  the  snbetance  of  the  deed,  and  not  aooording 
to  grammatloal  sense,  146.  b.         f> 

Where  the  oonstmction  of  grants  ought  to  ensne  the 
intention  of  the  parties,  818.  a.  b. 

Where  the  words  of  a  grant  shall  be  transposed  in 
constrootion  contrary  to  their  order,  217.  bu 

Where  a  grant  being  impossible  to  take  eifeot  ac- 
cording to  the  letter,  the  law  shall  make  saeh 
constraotion  as  by  possibility  may  take  effect, 
183.  b. 

Where  a  grant  shall  amoaat  to  a  release,  confirma- 
tion, surrender,  Ac,  and  where  noty  301.  b.  802. 
a.  307.  a.  313.  a.  b. 

Where  by  the  gnmt  of  a  manor  withont  (cam  jMHt- 
netUiU),  a  thing  regardant  and  appendant  will 
pass,  307.  a. 

What  shall  pass  by  the  grant  of  the  services  of  ten- 
ant in  tail,  and  what  net,  150,  b.  U2.  a. 

Whore  a  grant  of  a  corody  to  two  men  and  their 
heirs  shall  amount  in  law  to  several  grants, 
180.  a. 

Where  two  tenants  in  common  join  in  the  grant  of 
a  rent-oharge,  it  shall  enure  as  several  grants, 
1«7.  a.  267.  b. 

Where  by  the  grant  of  a  reversion,  rents  and  ser- 
vices shall  pass,  151.  b.  152.  a.  317.  a.  324.  a.  b. 

By  the  grant  of  (hereditaments)  what  shall  pass, 
6.  a.  16.  a.  888.  a.  b. 

Where  by  the  grant  of  land  a  reversion  shall  pass, 
824.  b. 

Where  tenant  in  tail  grants  totttm  ^tum,  what  shall 
pass,  331.  a. 

A  man  grants  jfroximam  cuivoeat.  to  one,  and  before 
the  church  void,  grants  proxitnam  advoeoL  to 
another,  the  second  grant  is  void,  378.  b. 

A  man  grants  3  prmtentatumem,  and  dies,  his  wife 
shall  have  the  three,  and  the  grantee  the  4th, 
870.  a. 

A  grant  shall  not  enure  contrary  to  the  express 
words  of  it,  313.  a. 

When  it  shall  enure  by  way  of  extinguishment^ 
307.  b. 

Grant  of  tbe  king^  hpw  tested,  7.  ftunm. 


Crruwz. 


What  grava  is,  4.  b. 


Guardian.     See  Admeasurement,   Dower, 
Marriage,  Socage,  Wardship,  Waste. 

The  several  sorts  of  guardians,  85.  a. 

Who  shall  be  guardian  of  inheritances  which  lie 

not  in  tenure  during  the  minority  of  the  heir, 

87.  b. 
To  what  purposes  the  guardian  shall  be  said  pof- 
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letsed  of  his  ward  before  entry  or  seisare^  and  to 
what  not»  38i«  a.  b. 

How  many  kinds  of  guardians,  87.  h. 

When  the  father,  and  not  the  lord,  shall  be  guar- 
dian, 84.  a.  d8.  pamm. 

Guardian  by  tenure,  what  he  might,  and  what  lie 
might  not  do,  75.  b.  per  tot.  pag,  79.  paminu 

in  ohivahry,  what  profit  he  had,  81.  an4 

82.  pamm. 

Who  shall  be  guardian  in  soeage,  and  why,  87.  and 

88.  paniwL 

Guardian  in  soeage,  how  long  he  shall  be  so,  87.  and 

89.  jMiMtm. 

in  socage,  when  and  in  what  manner  ho 

shall  account,  89.  pamm. 
Guardianship  of  tenant  by  chivalry  and  tenant  by 

socage,  to  whom  they  go  on  the  guardian's  death, 

90.  paanm, 

Gurgei, 

The  meaning  of  it,  6.  b. 
What  passes  by  this  name,  ihid, 

Sahendum.     See  Deeds. 

The  oAce  and  force  of  the  Mbendum  in  a  deed, 

188.  a. 
Where  it  shall  be  said  repugnant  in  the  gnmt  of 

an  estate  tall,  and  where  not,  21.  a. 
Where  one  named  after  the  habendum  shall  take  hj 

the  gift,  and  where  not,  7.  a.  21.  a.  26.  b.  378.  b. 
Where  the  several  limitations  in  the  habendum  shall 

destroy  the  Joint  implioation  of  the  premises,  188. 

b.  190.  b. 
Where  an  habendum  may  enlarge  the  premises,  but 

cannot  abridge  them,  299.  a. 
It  may  sever  a  Joint  estate,  184.  a. 

Saga. 

The  meaning  of  it,  5.  b.  56.  b. 

Haugh  and  Hovgh, 
What  they  mean,  6.  b. 

Heir.  See  Annuity,  Appeal,  Attainder, 
Chattels,  Corruption  of  Blood,  Disoent, 
Entry,  Reservation,  Voucher,  Warranty, 
Waste. 

The  etymology  and  legal  acceptation  of  the  word 

(heir),  7.  b.  287.  b. 
What  issue  and  person  may  be  an  heir,  and  what 

not,  7.  b.  8.  a. 
JTcBree  apparent,  quit,  8.  a. 
Hmree  aetrariue,  quit,  8.  b. 
Where  and  what  chattels  the  heir  shall  have  after 

the  death  of  his  ancestor,  and  what  not^  8.  a.  18. 

b.  185.  b. 
Where  the  words  (heirs)  shall  be  necessary  to  the 

creation  of  an  estate  of  inheritance,  and  where 

not,  8.  b.  9.  b.  10.  a.  20.  a.  21.  b.  22.  a.  47.  a.  193. 

b.  322.  b.  885.  b. 
Where  the  word  heirs  shall  be  good  of  itself,  and 

where  not  without  the  co^Jonotion  of  the  word, 

{hi9),  8.  b. 
The  extent  and  latitude  of  the  wovd  (heln),  9.  a. 

Heir# 
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Hein  a  good  name  of  porchMO,  26.  h. 

Who  sb^  be  said  the  next  heir  to  take  hj  pnrehase, 

and  who  take  by  diseent,  10.  h. 
Where  the  heir  to  take  by  parehaie  ongbt  to  be  a 

eompleai  ri^ht  heir  in  jadgmentof  law,  24.  b.  26. 

b.lM.a. 
Where  the  aneestor  may  make  bia  right  heir  a  pnr- 

ehaee»>  and  where  not»  22.  b. 
Where  a  remainder  is  limited  to  the  right  heirs  of  a 

paHieolar  tenant,  the  fee  dmple  shall  be  said  to 

Test  in  him  presently,  and'  where  not.  22.  b.  319. 

b.376.b. 
Where  the  heir  oopveying  by  diseent  ought  to  make 

faimseif  heir  to  him  yr&ik  was  last  seised,  11.  b* 

15.  a.  230.  b. 
Where  by  the  birth  of  an  heir  more  near,  the  diseent 

to  another  shall  be  defeated,  11.  b. 
Where  the  heir  of  the  part  of  the  father  shall  inberit 

before  the  heir  of  the  part  of  the  mother,  ^  i  eoa- 

«crM^  12.  a.  and  b.  13.  a. 
The  diflerenee  between  an  heir  in  the  oivil  law,  and 

an  heir  at  the  eommon  law,  237.  b. 
Where  the  sons  of  an  alien  bom  within  th^  ligeanoe 

of  the  king  shall  not  be  heirs  either  to  other.    The 

same  of  the  sons  of  a  person  attainted;  mcm  if 

bom  before  the  attainder,  8.  a. 
Where  and  what  attainder  shall  disable  the  party 

attainted  to  inherit,  or  to  ha?e  heir,  and  where 

and  what  not,  8.  a. 
Where  the  heir  shall  not  be  booad  by  the  obligation 

or  warranty  of  his  ancestor  without  naming,  209.  a» 

3S3.  b.  384.  b.  386.  a. 
Where  a  man  binds  his  heirs  to  wairanty  or  to  pay 

a  snm  of  money  witboat  naming  himself,  soeh  lien 

shall  be  roid,  386.  a. 
Where  an  action  of  debt  shall  lie  against  the  special 

heir,  witbont  naming  the  heir  at  the  common  law; 

•eews  of  a  Toacber  by  reason  of  a  warranty,  876.  b. 

386.  b. 
A  gift  to  a  man  his  beir  and  snecessors,  how  it  shall 

ennre,  9.  a* 
When  the  beir  aball  have  an  action  for  defocing  his 

ancestor's  monument,  IS.  b. 

Heirloom. 

What  heirloom  is,  18.  b. 
Cannot  be  devised,  183.  bw 

Herbage.     See  Join  tenant. 

What  shall  p%ss  by  the  grant,  of  th^  herbage  of  lead, 

4.  b. 
Where  the  owner's  acceptance  of  a  lease  of  the 

herbage  of  bis  land  by  indentnre  shall  be  no  es* 

toppel  as  to  the  land,  47.  b. 
Where  a  reserration  of  rent  out  of  the  herbage  of 

land  shaU  be  good,  U2.  a« 

Heresy. 

Attainder  of  it  doth  not  forfeit  land  or  oormpt  the 
blood,  391.  a. 

Heriot.     See  Eztingaishment. 

Hew  called  in  the  SaaNm  tongne,  186.  b. 

From  what  antiqnity  dne  to  lords,  ihid. 

Where  a  derise  by  the  tenant  of  all  his  goods  shall 

not  defeat  the  lord  of  his  heriot,  185.  b. 
Where  hj  pnrehase  of  part  of  the  tenancy  by  the 
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lord,  a  heriot  shaU  be  extinct,  and  where  not, 
149.  b. 
Where  a  heriot  shall  be  paid  before  a  mcrtaasy, 
X%b,  b. 

Hidok  Terrce. 

What  hida  terra  Is,  69.  a. 

Hiring. 
If  general,  shall  be  for  a  year,  42.  b. 

Hirst  and  Hurst. 

The  meaning  of  them,  4.  b. 

Bdm  and  fftUmu$, 

What  they  mean,  6.  a. 

Holt. 

The  signification  of  it,  4.  b. 

Homage.     See  Fealty. 

The  etymology  of  the  word,  64.  b. 

Xbe  division  of  homace,  66.  b. 

The  mannerof  doing  homage,  64.  a. 

In  what  respect  it  is  said  to  be  the  most  hononrable 
and  humble  service,  65.  a. 

The  league  between  such  lord  and  tenant,  65.  a. 
100.  b. 

Wliere  in  doing  homage,  homage  due  to  the  king 
ought  to  be  excepted,  and  the  penalty  for  omitting 
it,  64.  b.  65.  a.  b. 

What  person  may  do  and  take  homage,  and  what 
not,  65.  b.  66.  b.  67.  a.  and  b.  69.  a.  341.  b. 

The  form  of  homage  by  an  abbot  or  other  ecclesias- 
tical person,  65.  b. 

The  form  of  homage  by  husband  and  wife  Jointly, 

66.  a. 

Where  and  what  eorporation  may  do  and  take 
homage,  and  where  and  what  not,  65.  b.  66.  b.  67. 
a*  341.  b. 

Where  the  husband  shall  do  and  take  homage 
alone,  and  where  jointly  witb  his  wife,  30.  a. 

67.  a. 

Where  there  are  divers  tenants  of  the  same  land, 

where  all  and  where  but  one  shall  do  homage, 

67.  a.  b. 
Where  and  why  the  tenant  shall  not  be  sworn  in 

doing  homage,  68.  a. 
Where  nomage  done  to  one  joint  lord  shall  excuse 

against  the  other,  67.  b. 
The  benefit  which  accrues  to  lords  by  receiving 

homage,  68.  a.  92.  b. 
Where  the  tenant,  notwithstanding  homage  once 

done  to  the  lord,  shall  be  compelled  to  do  homage 

again  to  his  beir,  and  where  not,  103.  b. 
Where  the  tenant,  upon  translation  of  the  seigniory 

to  another,  shall  be  compelled  to  do  homage  again, 

and  where  not,  104.  a.  and  b. 
Where  after  refiisal  the  lord  shall  not  distrain  his 

tenant  for  homage  until  request^  105.  a. 
By  what  means  fealty  shall  be  separated  from  hom^- 

age,  and  by  what  not,  160.  b.  151.' a. 
The  writ  of  komagio  capiendo,  and  where  it  lielh, 

101. 

Homage  Anncestrel.  See  Attornment^ 
Per  quce  Servitia^  Recovery,  Warranty. 

The  description  of  tenure  by  homage  anncestrel, 
100.  b. 

Blood 
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Blood  on  the  lord's  tide  not  alwaji  re<iniflite  to  sach 
tenure,  100.  b.  102.  b. 

Where  snob  tenure  dr&weth  to  it  warranty  and  ac- 
quittal, 101.  a.  384.  a. 

What  shall  be  a  good  counterplea  to  %  warranty  by 
cause  of  homage  aunoestrel,  101.  a. 

What  lands  the  tenant  shall  recover  in  yalne  upon 
such  warranty,  102.  a. 

The  reciprooali^  of  rererence  and  protection  be- 
tween such  loi4  and  tenant^  100.  b. 

Where  such  tenant  shall  be  compelled  to  attorn  to 
the  grantee  of  his  lord,  and  where  not,  101.  a. 

Where  the  lord  by  homage  auncestrel  may  disclaim 
in  the  seigniory,  and  where  noi,  101.  b.  102.  a. 

Where  a  man  may  hold  by  homage  auncestrel  of  a 
body  politic,  but  not  d  converto,  102.  b. 

Where  such  tenure  shall  remain,  notwithstanding 
the  alteration  of  the  name  and  nature  of  the  cor- 
poration, and  where  not,  102.  b. 

Where  an  abbot,  bishop,  ke.  shall  not  disclaim  in  a 
eeigniory  by  homage  auncestrel,  102.  b.  108.  a. 

After  alteration  by  the  tenant  by  homage  aunces- 
trel, what  servioe  shall   be   due   to   the   lord, 

102.  a. 
What  act  by  the  tenant  shall  be  an  interruption  of 

the  privity  between  him  and  his  lord,  and  what 

not,  103.  202.  b. 
Where  such  tenure  may  belong  to  knight  service, 

105.  a. 

Homicide. 

What  it  is,  287.  h. 

Hope. 

What  it  is,  5.  b. 

Horngeld. 

The  meaning  of  it,  187,  a. 

Bars  de  son  Fee. 

Where  such  plea  shall  be  good  by  the  tenant  upon 
a  distress  and  avowry  by  a  stranger  who  claims 
the  seigniory,  and  where  not,  1.  b. 

Hospital. 

The  divers  kinds  of  hospitals,  342.  a. 

What  hospitals  were  given  to  the  crown  by  the  sta- 
tute of  27  if.  8.  81  H.  8.  37  H,  8.  and  1  E.  6. 
and  what  not,  342.  a. 

Hotchpot. 

What  it  is,  l76, 177.  pamm. 

Howe  and  Hoo. 

The  signiflcalion  of  the  words,  4.  b. 

The  meaning  of  Jampna,  5,  a. 

Idiot.     See  Condition,  Dum  rum  Compos, 
Entry,  Heir,  Mortgage. 

Who  properly  said  to  be  an  idiot,  247.  a. 

Whwe  an  idiot  shall  be  bound  by  a  descend  247.  a. 

By  what  means  a  feoffment,  Ac.  bv  an  idiot,  may 

be  avoided  during  his  Ufe,  and  by  what  not, 

247.  b. 
Where  a  stranger  may  tender  money  in  performance 


of  a  condition  to  save  the  estate  of  an  idiot  witii- 
out  his  consent,  206.  b. 
Where  an  idiot  ought  to  sue  in  proper  persoOi  and 
not  by  guardian  or  attorney,  135.  b. 

Imprisonment.     See  Entry. 

Imprisonment  a  good  cause  to  reverse  an  ootlawxy, 
297.  b  259.  * 

Where  it  shall  save  a  de&ult,  259.  b.  • 

Where  and  how  a  man  in  prison  may  be  pro- 
ceeded against  by  suits  and  process  of  law, 
260.  a. 

How  a  man  in  prison  ought  to  bo  ordered  and  used, 
260.  a. 

A  precedent  where  after  judgment  in  an  appeal 
against  a  woman,  her  imprisonment  was  respited 
by  reason  of  pregnancy,  289.  a. 

A  precedent  where  after  Judgment  in  a  trespass 
qttare  vi,  Ac.  against  an  infknt,  he  was  aeeuoed  of 
imprisonment  by  reason  of  his  age,  ibid. 

Incident.     See  Appendant. 

Incumbent.      See  Parson,  Quare  Impedit. 
The  etymology  of  the  word,  119.  b. 

Indenture. 

What  it  is,  and  that  it  may  be  in  the  first  or  third 
person,  and  forms  of  both ;  and  that  all  the  parts 
make  but  one  deed,  229.  and  230.  per  tot,  pag. 

When  it  is  an  estoppel,  when  not,  45.  a.  47.  b. 

• 

Indictment.     See  Appeal,  Felony, 
Pleading. 

■ 

The  signification  and  derivation  of  the  word,  126.  b. 
What  certainty  requisite  in  an  indictment,  303.  a. 
Where  the  indictment  shall  say  {feloniei)  albeit  the 

offence  be  no  felony,  127.  a. 
The  difference  between  an  appeal  and  an  indictment, 

126.  b. 

Infant.  See  Accompt,  Bastardy,  Cover- 
ture, Dower,  Entry,  Exchange,  Execu- 
tion, Stat,  of  Merton,  c.  5.  Warranty. 

Where  an  infant  may  be  a  purchaser,  2.  b. 

Where  assignment  of  dower  by  the  heir  being  an  in- 
fant, shaU  be  good,  and  where  not,  35.  a. 

Where  by  custom  at  sixteen  he  may  make  a  lease, 
45.  b. 

Where  and  for  what  things  the  deed  or  obligation  of 
an  infant  shall  bind  him,  and  where  and  for  what 
not,  171.  b.  172.  a. 

Where  and  within  what  time  a  fine  levied  by  an  in- 
fant may  be  avoided,  and  where  it  may  be  reversed 
by  his  heir  after  his  death,  and  where  not,  131.  a. 
380.  b. 

Where  the  breach  of  a  condition  in  law  shall  be  a 
forfeiture  of  the  office  or  estate  of  an  infant,  and 
where  not,  233.  b. 

Where  laches  in  an  infont  shall  be  pr^ndidal  to  him, 
and  where  not,  246.  a.  b.  380.  b. 

Where  a  feme  covert  shall  be  prejudiced  by  lacheSi 
where  an  infant  shaU  not,  146.  b. 

Where  and  at  what  age  the  act  or  wrong  of  an 

InftLt 
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in&at  in  criminal  m»tten  sbaU  be  imputed  to  him, 

aod  where  and  at  what  not,  247.  b. 
Where  a  lease  for  years  made  by  an  infant  ehall  be 

good,  308.  a. 
Where  Uie  release  of  a  debt  by  an  infant  shall  be 

good,  and  where  not,  2<M.  b. 
What  things  are  aToidable  by  an  infant  after  his 

foil  age,  and  what  only  daring  his  nonage,  380. 

a.  b. 
Where  an  aetion  of  waste  or  eeuavit  lieth  against  an 

infant,  380.  b.  381.  a. 
Where  an  infant  shall  be  oompelled  to  attorn  in  a 

fndjuriM  clamat,  or  per  qum  Krvitia,  315.  a. 
An  infiuit  can  contract  only  for  necessariesi  35.  b. 
Where  an  osnrpation  upon  an  infant  shall  put  him 

out  of  peaseesion  of  the  adrowson,  344.  b. 
By  what  nets  an  infknt  in  vetUre  9a  mere  shall  be 

bound,  and  by  what  not,  100.  b.  244.  a.  245.  b. 
An  infi^nt  not  capable  of  the  stewardship  of  a  oourt, 

3.b. 
Not  capable  to  perform   grand  seijeanty  at  the 

coronation,  107.  b. 
Not  capable  to  be  of  an  inquest,  187.  a.  172.  b. 
Whete  an  infant  shall  not  be  amerced  for  a  nonsuit 

or  default,  127.  a. 
Where  upon  a  judgment  against  him  quod  eapiatur, 

he  shall  not  be  imprisoned,  289.  a. 
Where  an   in&nt  shall  not  be  eharged  in  an  ae- 

eompt,  171.  b. 
Where  an  infant  may  do  homage,  but  not  fealty, 

<5.b. 
Where  an  infant  ought  to  sue  by  proehein  amy,  and 

defend  by  guardian,  135.  b. 
Where  »  stranger  and  where  the  special  heir  shall 

tslEe  advant&ge  of  the  infitnoy  of  his  ancestor, 

330.  b.  337.  b. 

Infranchisement.     See  M&nnmissioD. 

The  derivation    and   seYsral  acceptations  of  t^ie 
word,  37.  b. 

Inheritance.     See  Gbarge,  Fee  Simple, 

Heirs. 

The  extent  and  signification  of  the  word,  and  what 

shall  pass  by  the  grant  of  inheritance,  6.  a.  10.  a. 

383.  a.  b. 
The  several  sorts  of  Inheritances,  1.  b.  9.  a.  49.  a. 

104.  b. 
Where  a  man  may  have  an  inheritance  moveable  in 

lands,  and  bow  such  inheritance  may  be  aliened 

and  charged,  4.  a.  48.  b. 
Where  an  inheritance  shall  ascend,  and  whore  not, 

11.  a. 
New  inheritances  rejected  in  law,  13.  a.  27.  a.  337.  b. 

379.  b. 
The  ancient  course  of  inheritances  not  alterable  but 

but  by  pariiament,  27.  a. 
Where  a  man  shall  inherit,  where  he  by  whom  he 

conveyoth   cannot  by  possibility,  d;  i  converto, 

25.  a. 
The  blood  only  of  the  first  purchaser  inheritable  to 

lands!,  12.  a. 

Inrolments.     See  Deeds. 

Where  inrolments  ought  always  to  be  in  parchment^ 

35.  b. 
Where  an  inrolment  shall  not  be  pleadable  without 

Aewittg  the  orignal  deed,  225.  b. 
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lustait.     See  Bemainder. 

The  definition  of  an  instant,  185.  b. 

Where  the  law  alloweth  priority  of  time  in  an 

instant,  185.  b. 
Where  a  fee  shall  be  divested,  and  vest  in  one 

person  in  an  instant,  297.  b. 

iDstitation.     &e  Parson.  Plenarty. 

The  moaning  of  the  word  institution,  344.  a. 

Intention  of  the  Parties.     See  Grants. 

Where  the  construction  of  acts  shall  ensue  the  in- 
tention of  the  parties,  and  where  not,  214.  b. 

Where  the  intention  of  the  parties  shall  operate  in 
the  raising  and  direction  of  uses,  49.  a. 

Where  the  entry  of  him  that  right  hath  into  land, 
shall  be  guided  by  his  intent,  49.  b. 

Whore  a  man  hath  two  ways  to  pass  lands,  and  he 
intendeth  to  pass  them  by  one  of  the  ways,  yet  it 
shall  pass  by  the  other,  and  where  not»  49.  a. 

Intereue  Termini, 

What  it  is,  47.  b. 

How  it  may  or  may  not  pass,  47.  b.  338.  b. 

To  whom  it  shall  go,  47.  b. 

Is  not  lost  by  the  lessor's  death,  51.  b. 

Cannot  be  confirmed,  290.  a. 

Cannot  be  enlarged  by  release,  270.  a. 

Interest. 

The  extent  and  signification  of  the  word,  345.  b. 
What  passeth  by  tiie  grant  of  totttm  inierteee,  ibid. 

Intrasion. 

What  properly  said  to  be  an  intrusion,  and  how  it 
differoth  from  abatement,  disseisin,  Ac  277.  a.  b. 


Jointenants.  See  Account,  Attornment^ 
Charge,  Dum  fait  infra  ^tatem^  Elec- 
tion, Entry  Congeable,  Judgment,  Pre- 
sentation, Release,  Kemitter,  ReseiTa- 
tion,  Stat.  We^.  2.  c.  23,  and  32  H,  8. 
c.  32.     Sarrender,  Waste,  Warranty. 

Jointenants,  whence  so  called,  and  how  they  differ 
ftrom  parceners,  180.  b. 

What  things  may  stand  in  jointure  one  with  the 
other,  and  what  not,  188.  a  per  tot  pag,  192.  b. 

Where  the  parties  shall  be  jointenants,  notwith- 
standing the  several  and  different  limitations  to 
each  of  them,  180.  b. 

Where  there  nrny  be  a  jolntenancy  albeit  no  sur- 
vivorship, 181.  a.  b. 

Where  chattels  or  debts  in  jointenaney  shall  survive, 
and  where  not,  181.  b.  182.  a. 

Where  jointenants  may  be  albeit  the  estates  vest  in 
them  at  several  times,  and  where  not,  188.  a. 

Where  two  may  have  joint  estates  for  their  lives, 
and  several  inheritances,  or  the  inheritance  to  one 
of  tiiem,  182.  a.  b.  183.  a.  184.  a.  189.  b. 

To  what  purposes  such  inheritance  shall  be  said  to 

be 
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be  ezeooted  in  the  life  of  the  pariiei,  and  to  what  Where  a  resenraiion  of  the  reTenion  to  one  JoiB- 

not,  182.  b.  183.  a.  184.  a.  b.  tenant  bj  deed  indented  upon  a  leate  by  botk 

Where  and  by  what  acts  an  estate  in  jointure  may  shall  not  estop  the  other,  192.  a. 

be  severed,  and  where  and  by  what  not,  182.  a.  Where  a  lease  is  made  by  two  jointenants,  the  r»- 

per  tot,  pag,  183.  a.^  190.  a.  mainder  in  fee  to  one  of  them,  this  shall  be  a 

Where  two  may  be  jointenants  of  the  freehold  and  good  remainder  for  a  moiety,  192.  b. 

fee  simple,  and  tenants  in  common  of  an  estate-  Where  one  Jointenant  makes  a  lease  for  his  owb 

tail  the  same  land,  183.  b.  life,  and  dieth,  no  sunriyor,  qtuere,  193.  a. 

Where  the  jointenant  sunriving  shall  be  liable  to  Where  the  feoffment  of  one  jointenant  tc  his  com- 

the  charges  of  his  companion,  and  where  not,  panion  and  a  stranger,  shall  be  good  only  to  th» 

184.  b.  per  tot,  pag.  185.  a.  stranger,  336.  a. 

Where  the  charges  of  one  jointenant,  aroidable  by  Where  two  infants  jointenants  make  a  feoffinen^ 

his    companion,  shall  be  good  against   himself  by  the  death  of  one  his  right  shall  sarrire ;  9eeu9 

surviving,  184.  b.  of  a  feoffment  by  one  solely,  337.  a.  b. 

Where  upon  a  recoyery  against   one   jointenant,  Where  the  father  jointenant  with  the  son  and  a 

execution  shall  be  sued  against  his  companion,  stranger,  makes  a  feoffment  of  the  whole   with 

185.  a.  warranty,  the  stranger  surriTing  shall  avoid  the 
Where  an  estoppel  to  one  jointenant  shall  not  bind  whole,  367.  a. 

his  companion  surviving,  thid. 

Where  a  devise  by  one  jointenant  shall  be  void  t*a               cvt\             aii.ttrr'r 

against  his  companion,  185.  a.  b.  Jointure.      ^e  Dower,  Otat.  II  11.  /. 

Whore  by  the  death  of  the  wife,  jointenant  with  cap.  2. 

a  stranger  for  years,  the  term  shall  survive  to 

the  other  jointenant,  and  not  to  the  husband.  What  shall  be  a  good  jointure  within  the  statute  of 

185.  b.  27  H.  8.  and  what  not,  30.  b. 

Where  a  disparagement  of  the  heir  by  one  joi^  Where  the  wife  may  wave  her  jointure,  and  whera 

tenant  shall  be  a  forfeiture  of  the  ward  as  to  not,  36.  b. 

both,  80.  b.  May  be  made  determinable  by  the  party's  own 

Where  one  jointenant  of  a  ward  shall  bo  liable  to  act,  36. 

the  waste  done  by  his  eompanion,  54.  |l 

Where  an  assignment  of  dower  by  one  jointenant  Ireland. 

shall  be  good  against  his  companion,  35.  a. 

Where  upon  grant  of  a  rent  to  two,  the  election  o^  How  and  when  the  laws  of  England  were  first  esta- 

one  to  have  it  as  an  annuity  or  rent  shall  bind  blished  in  Ireland,  and  how  afterwards  confirmed, 

his  companion,  146.  a.  and  by  whom,  141.  a.  b. 
Where  a  rescous  by  one  jointenant  shall  make  his 

Whe^e^^Mh"  Jointenanrshall  he  said  to  be  seised  ^^^^'      ^  Pleadings,  Verdict. 

perm^  e«  ^  ton*,  and  to  what  P«T>oses  either  ^„  j„^     ^^j  ^y^^  ^^^^  ^j^^^  of  issues,  126.  a. 

bath  right  but  to  a  moiety,  186.  a.  350.  a.  ^j^^^  ^„  .„„^  generaUy  taken  shall  refer  to  the 

Where  a  lease  for  years  by  one  jointenant  for  life  count,  and  not  to  the  writ,  126.  a. 

or  in  fee,  to  begin  after  his  death,  shall  be  good  Issue  upon  a  negative  pregnant  not  good,  126.  a. 

against  the  survivor,  and  where  not,  184.  b.  185.  b.  Where  two  affirmatives  shall  make  an  issue,  and 

186.  a.  b.  where  not,  126.  a. 

Where  a  grant  of  the  herbage  or  vesture  of  the  Where  an  issue  shall  be  good  upon  a  matter  aflirma- 

land  by  one  jointenant  shall  bind  the  survivor,  tive  and  negative,  albeit  it  be  not  in  ezpresa 

186.  b.  words,  ibid. 

Where  a  presentation  to  a  church  by  one  jointenant  The  form  of  the  entries  of  issues  of  the  part  of  tha 

shall  not  put  bis  companion  out  of  possession,  plaintiff,  and  on    the   part    of   the    defendant, 

186.  b.  ibid. 

Where  a  partition  between  jointenants  shall  be  good  What  pleas  are  issues  themselves,  whereto  the  plaia* 

without  deed,  and  where  not,  169.  a.  187.  a.  tiff  or  defendant  cannot  reply,  126.  a. 

Where  by  a  partition  between  jointenants,  a  war-  Where  modo  et  forma  shall  be  of  the  substance  of 

ranty  shall  be  destroyed,  and  where  not,  187.  a.  the  issue,  and  where  but  matter  of  form,  281.  b. 

Where  husband  and  wife  shall  be  jointenants,  and  per  tot.  pag. 

where    by   entireties,    and    where    by  moieties.  Where  the  substance  of  the  issue  being  found,  the 

187.  a.  b.  per  tot.  pag.  verdict  shall  be  snffioient  notwithstanding  omission 
Where  baron  and  feme  and  a  stranger  are  jointe-  of  circumstances,  227.  a.  282.  a. 

nants,  the  sole  alienation  of  the  baron  shall  bar  ^here  the  plea  of  the  party  amounts  to  a  general 

the  stranger  surviving  as  to  a  moiety,  and  where  "»«»'  **>«  general  issue  shall  be  entered,  303.  b. 

not,  187.  b.  188.  a.  327.  b.  Issue  shall  be  joined  on  a  traverse  when  well  taken. 

Where  one  jointenant  or  parcener  enters  or  re-  126.  a. 
covers,  the  whole  estate  being  put  to  a  right,  the 

other  shall  enter  and  occupy  with  him,  and  where  JudsmeDt.      See  ElTOr,  Partition. 

not,  188.  a.  364.  b.  °                                     ' 

Where  a  lease  of  part  of  the  term  by  one  jointenant  The  signification  and  derivation  of  the  word,  39.  a. 

for  years,  shall  be  a  severanoe  of  the  jointure  as  168.  a. 

to  the  whole,  192.  a.  199.  a.  The  several  sorts  of  judgments,  ibid. 

Where  a  severance  of  the  jointure  of  the  freehold  Where  in  a  real  action  by  one  jointenant  or  par- 
shall  be  a  sevenmee  of  the  reversion,  191.  b.  cener  against  another,  judgment  shall  not  be  given 
192.  a.  b.  in  severalty,  167.  b.  187.  a. 
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In  whAt  actions  Judgment  final  shall  be  giren, 
S94.  b. 

The  form  of  the  Judgment^  when  it  is  for  the  tenant 
or  defendant  in  plea  in  hta  or  to  the  writ 
36S.  a. 

How  and  bj  what  means  erery  ease  Judicially  de- 
pending sliall  reoeire  end,  71.  b.  72.  a. 

Jugum  Terrm. 
What  it  is,  5.  a. 

Juncariay  Jancaria, 

What  it  is,  6.  a. 

What  passes  bj  this  name,  ibid, 

Jurus  utrum.     See  Parson. 

Juror,  Jury.  See  Challenge,  Statute,  Ver- 
dict, W.  2.  c.  38.  Artie,  sup.  Chart,  c.  9. 
2  ff.  6.  e.  3. 

The  properties  of  a  Joror,  155.  a.  b. 

What  person  maj  be  a  Jnror  and  what  not,  156.  b. 

157.  a.  172.  b. 
How  thej  shall  be  treated  if  they  do  not  agree, 

227.  b.  ^  -6     * 

Where  a  eeHuy  qve  km  shall  be  a  snffioient  Joror 
within  the  sUt  of  2  ff.  5.  e.  3.  272.  b. 

Where  tenant  pur  outer  vie,  or  the  hnsband  seised 
in  his  wife's  right,  is  returned  on  a  jury  after  the 
death  of  the  wife  or  ceatug  que  vie,  they  may  be 
ohallenged,  ibid. 

Where  a  witness  shall  be  had  in  eqnal  respeet  with 
a  jnror,  and  where  not,  6.  a. 

The  jary  mnst  give  a  veidict  though  no  eridenee  be 
given,  296.  b. 

JuaUces.     See  Court,  Eyre. 


LA 

What  shall  be  said  a  knight's  fee,  or  eeneue  miUtarie, 

69.  a.  b. 

Knights  Seryioe.    See  Guardian,  Marriage, 
Belief,  Wardship. 

The  deieription  of  a  knighf  s  serrioe,  74.  b. 

By  what  names  snob  service  is  distinguished  in  law, 
74.  b.  75.  a.  b.  108.  a. 

To  what  end  this  senrice  was  created,  75.  b. 

The  respect  which  the  law  hath  to  the  supportation 
of  this  service,  39.  a.  b. 

The  privileges  of  tenants  by  knights  service,  75.  a. 

At  what  age  the  tenant  shall  be  intendable  to  per- 
form this  service,  74.  b.  75.  b.  78.  b. 

What  things  incident  to  this  tenure,  and  from  what 
antiquity,  76.  a.  b.  305.  b. 

For  what  cause  the  law  gave  the  ward  and  marriage 
of  the  heir  of  such  tenant  to  his  lord,  75.  b. 
76.  a. 

Where  the  tenure  ceasing  the  wardship  and  all  other 
incidents  shall  also  cease,  76.  a.  b.  248.  a. 

Where  the  fruits  of  knights  serviee  being  suspended, 
the  tenancy  being  in  a  corporation,  shall  be  re- 
vived again  in  the  hands  of  a  natural  person, 

70.  b.  99.  a. 

Where  a  tenure  may  be  knighf  s  service  and  no  es- 
cuage,  82.  b. 

Wbere  tenure  by  oastleguard  shall  be  knights  ser- 
vice, and  where  not,  82.  b.  83.  a.  87.  a. 

Where  the  tenure  shall  remain  albeit  the  castle  be 
ruined,  83.  a. 


Knol. 


What  it  is,  5.  b. 


Laches.  See  Baron  and  Feme,  Goyerture, 
Dum  tum/uit  Campos,  Entry  OongeaUe^ 
Ideot,  Infant,  Fines,  Prerogatiye. 


By  what  names  anciently  called,  168.  b. 
Justices  of  assise,  whence  bo  ealied,  263.  a. 
Their  office  and  jurisdiction,  ibid. 
In  what  eases  anciently  justices  of  niei  priue  might 

give  judgment,  and  in  wlmt  not,  263,  a. 
The  names  of  divers  bishops  and  clergymen  that    What  it  is,  58.  a. 

were    anciently  justices    of  the  king's    courts, 

304.  b. 


The  slgniiioation  of  the  word,  246.  b.  380.  b. 
Where  laches  shall  be  imputed  to  a  man  beyond  sea^ 
and  where  not,  260.  b. 


Lagaman. 


Lannemanni. 


King.     See  Prerogative. 

The  etymology  of  the  word  (king),  and  how  called 
in  otber  languages,  65.  b. 

The  style  of  erery  king  of  Englamd  since  the  con- 
quest, 7.  a.  and  b. 

The  several  compellations  of  divers  kings  of  England, 
7.  a. 

The  several  eonneUs  of  the  king,  110.  a. 

The  king  may  take  a  fee  simple  without  the  word 
(heirs),  15.  b. 

— ^—  may  reserve  rent  out  of  inoorporeal  inheri- 
tances, 47.  a. 

cannot  be  nonsuit,  189.  b. 


Knight. 

Tlie  derivation  of  the  word,  and  how  ealied  in  other 

langaages,  74>  b. 
The  dignity  of  a  knight,  107.  b. 


The  meaning  of  i^  6.  a. 

Lapse.    See  Quare  Impedit. 
Law. 

The  several  laws  used  within  this  kingdom,  11.  b. 
The  divlBion  of  the  law  of  England,  110.  b.  115.  b. 

844.  a. 
The  several  names  whereby  the   common  law  of 

England  is  called,  142.  a. 
How  the  common  law  and  the  law  of  the  erowa 

differ,  15.  b. 
The  law  spiritual,  what,  344.  a. 
Intendment  of  law,  what,  78.  b. 
No  proof  to  be  admitted  against  the  presumption  of 

law,  373.  a.  b. 
What  things  the  law  most  favoureth,  124.  b. 
How  the  law  respects  the  order  ef  nature,  92.  a^. 

197.  b. 
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Leswes  et  Lesues* 


The  ancient  rales  uid  oonrte  of  the  Uw  not  to  be 

innovatedi  282.  b. 
The  commendation  of  the  law  of  Englaend,  97.  b. 
The  delight  and  fiwility  of  the  study  of  the  law,    ^^^  meaning  of  the  words,  4.  b. 

71.  a. 
Admonitions  and  directions  conoeming  the  stndy 

and  pracUoe  of  the  law,  70.  a.  b.  249.  b.  LllrcUa  Terrss. 


Lea  and  Ley. 
What  they  are,  4.  b. 

Leases,  Lessor,  Lessee.  See  Confirmation, 
Release,  Rent,  Reservation,  Stat.  32  H,  8. 
c.  28. 

The  derivation  of  the  word  (lease),  43.  b. 

The  several  kinds  of  leases,  45.  a.  b. 

What   shall  be  saffioient  words  of  lease,  46.  b. 

301.  b. 
What  persons  may  make  leases  at  this  day,  which 

could  not  by  the  common    law,  et  i  conveno 

44.  b. 

What  things  reqoisito^o  the  perfection  of  a  lease 

within  the  stat.  32  H,  8.  44.  a.  b. 
What  leases  shall  be  good  within  the  statutes  of  1 

and  13  EUk,  and  what  not,  44.  b. 
Where  a  concurrent  lease  shall  be  good  within  those 

statutes  and  where  not,  45.  a. 
What  shall  be  said  a  sufficient  certainty  whereupon 

a  lease  for  years  may  depend,  and  what  not, 

42.  b. 
Where  a  lease  for  years  may  cease  and  revive  again, 

as  to  several  persons,  and  where  not,  46.  a. 
To  what  purposes  the  party  shall  be  said  a  lessee  for 

years  before  entry,  and  to  what  not^  46.  b.  51.  b. 

270.  a.  b. 
Where  a  lease  is  made  to  have  fh>m  the  date,  or 

day  of  the  date,  or  from  the  making,  or  from 

henceforth,  Ac.  where  it  shall  be  said  to  have  be- 
ginning, 46.  b. 
W£ere  the  deed  hath  no  date,  or  beareth  an  impos- 

!^le  dikte,  when  the  lease  shall  be  said  to  have 

commencement,  ibid. 
Where  a  deed  referreUi  to  a  void  lease,  or  misrecite 

a  lease  in  eue  to  have  from  the  ending  of  that 

lease,  when  it  shall  begin,  ibid 
The  signification  of  the  word  (term)  and  the  differ- 
ence inter  terminum  €innorum  et  tempue  annomm, 

45.  b. 

Where  a  lease  to  the  party  generally  shall  be  con- 
strued to  be  for  the  life  of  the  lessor,  and  where 
for  the  life  of  the  lessee,  42.  a.  183.  a.  b. 

Where  divers  persons  join  in  a  lease,  whose  lease  it 
shall  be  construed,  45.  a. 

Where  a  lease  for  years  by  tenant  in  tail  shall  be 
void  by  his  death  without  issue,  45.  b. 

Where  a  lease  by  parson,  vicar,  Ac.  before  the  sta- 
tute, was  void  by  his  death,  and  where  but  void- 
able, 45.  b. 

Lectures. 

The  qualities  of  lectures  anciently,  and  how  they 
differ  from  our  readings  at  this  day,  280.  a.  b. 

Leper. 

Umj  be  heir,  8.  a. 

May  lue,  the'  removed  by  writ,  135.  b. 


What  it  is,  5.  b. 

What  passes  by  this  name,  ibid. 


Licence.     See  Authority. 
Ligeance.     See  Alien^  Denizen. 

The  definition  of  legiance,  129.  a. 

The  division  and  several  sorts  of  ligeance,  129.  a. 

Limitation.     See  Time^  Statute. 

What  shall  be  ssld  good  words  of  limitation  in 
grants,  Ae,  and  the  several  sorts  of  them,  334.  b 
235.  a. 

Livery  out  of  the  hands  of  the  King. 
See  Primer  Seisin, 

Where  the  heir  of  the  tenant  of  the  king  shall  8U9 
livery,  and  where  an  oveter  le  main,  77.  a. 

Where  the  king  shall  have  the  mean  profits  until 
livery,  or  otuter  le  main  sued  by  the  heir,  and 
where  not,  ibid. 

The  several  kinds  of  livery,  and  which  shall  be  the 
best  and  most  safe  for  the  heir,  77.  a. 

Where  by  the  livery  of  a  manor  an  advowson  ap- 
pendant shall  pass  from  the  king,  without  special 
mention,  77.  a. 

Livery  and  Seisin.     See  Authority, 
Feoffment,  Grant. 

The  description  of  livery  of  seisin,  48.  a. 

The  several  kinds  of  livery,  ibid. 

The  antiquity  of  livery,  49.  b. 

To  the  passing  what  estate  livery  requisite,  and  of 
what  not,  48.  a.  216.  a. 

What  act  or  words  by  the  lessor  or  feoffor  shall  be 
said  a  good  delivery  in  deed,  and  what  not,  48.  ai. 
49.  b.  56.  b.  57.  a. 

Where  a  livery  expressing  one  estate  referreth  to  a 
charter  expressing  another,  or  which  is  void,  how 
it  shall  be  construed,  48.  a.  b.  222.  b. 

Where  livery  referreth  to  two  several  charters  of  dif- 
ferent limitations  how  it  shall  be  construed,  21.  ai. 

Where  livery  of  the  one  parcel  shall  be,  a  livery  of 
the  other,  and  where  to  one  feoffee  good  to  the 
other,  and  where  not,  48.  a.  50.  a.  253.  a.  290.  a. 

How  lively  shall  be  made  to  pass  a  moveable  inhe- 
ritance, 48,  b. 

Livery  in  law,  or  within  the  view,  what»  48.  b. 

Where  such  liveiy  shall  be  good,  and  where  noi^ 
ibid.  253.  a. 

Such  livery  by  an  attorney,  void,  52.  b. 

Such  livery  not  good  but  to  him  which  takes  tha 
fireehold,  49.  b. 

Where  a  daim  shall  amount  to  an  entry  to  perfect 
a  livery  within  view,  and  where  not,  48.  b. 

Where  liveiy  shall  be  made  of  an  upper  chamber, 
ibid. 
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What  things  properly  lie  in  grant,  and  what  in  livery, 
49.  a. 

Where  a  f^ehold  in  lands  shall  pass  at  the  commoir 
law  witiioiit  liTerj,  and  where  not,  49.  a.  60. 

a.  b. 

Where  lirery  made,  another  being  in  possession, 

shall  be  good,  and  where  not,  48.  b.  369.  b. 
In  what  respects  a  oonToyanoe  by  liyery  said  to  ez- 

eeed  all  others,  49.  a. 
Where  a  charter  of  feoffment  by  disseisee,  and  a 

letter  of  attorney  to  enter  and  make  livery  shall 

bo  a  good  feoffment  after  livery  made;    tecut 

of  a  lease  for  years  by  deed,  and  an  entry  after, 

4S.  b. 
Where  a  liveiy  shall  be  made  to  a  lessee  for  years, 

49.  a. 
Where  liveiy  to  one  feoffee  in  the  name  of  the 

other  shall  be  good  to  both,  and  where  not,  49.  b. 

359.  a. 
Where  livery  to  one  jointenant,  lessee  for  years,  shall 

be  safficient  to  pass  the  freehold  to  him  in  tiie  re- 
mainder, 49.  b. 
What  person  may  be  an  attorney  to  deliver  seisin, 

52.  a. 
Where  and  when  the  authority  of  an  attorney  shall 

be  said  to  bo  pursued,  and  where  and  when  not, 

52.  a  258.  a. 
Where  the  making  of  livery  shall  prejudice  the  title 

or  interest  of  the  attorney  as  to  the  land,  and 

where  not,  52.  a. 
Where  a  letter  of  attorney  may  be  contained  in 

a  deed  of  feoffment,  and  where  not,  and  why, 

52.  b. 
Where  livery  made  after  the  death  of  the  feoffor 

shall  be  good,  and  where  not,  and  why,  52.  a.  b. 
Livery  not  good  to  expect  in/uturo,  217.  a. 
Where  the  charter  is  absolute,  and  livery  upon 

condition,  uiK>n  which  the  estate  shall  operate, 

222.  b. 
Where  after  an  agreement  of  feoffment  ia  made  upon 

eondition,  livery  is  made  absolute,  how  it  shall 

be  oonstimed,  222.  b. 
Where  livery  relateth  to  a  deed  made  and  dated 

in  a  foreign  kingdom,  what  shall  operate  thereby, 
•  22&a. 

Maihem. 

The  signification  and  derivation  of  the  word,  126.  a. 

b.  288.  a. 

The  nature  and  degree  o(  the  offence,  127.  a. 
Where  the  writ  shall  say  (felonici),  albeit  the  offence 

be  no  felony,  127.  a. 
The  punishment  ancientiy  in  an  appeal  of  maihem, 

and  at  this  day,  127  a. 
A  release  of  actions  personal  a  good  plea  in  maihem, 

288.  a. 
Where  a  man  was  indicted  for  maiming  himself, 

127.  b. 

Machicollare  and  Machecouare. 
The  meaning  of  the  words,  6.  a. 

Maintenance.     See  Stat.  1.  R,  2.  c,  9.  32 

jgr.  8.  c.  9. 

The  signification  and  derivation  of  the  word, 
34S8.  b. 

The  several  kinds  of  maintenance,  and  how  punish- 
able, 368.  b.  369.  a. 


MA 

Where  an  action  of  maintenance  lieth  for  labour- 
ing the  jury,  albeit  they  give  no  verdict,  or  pass 
against  the  plaintiff,  369.  a. 

Manor.     See  Grants,  Prerogative^  Stei?ard. 

Trial. 

• 

The  description  a  manor,  and  whence  so  called 

58.  a. 
How  manors  began  at  first,  58.  b. 
Of  what  things  a  manor  may  consist,  58.  a. 
The  office  and  duty  of  the  lord  of  a  manor,  59.  b. 
Where  a  court-baron  holden  out  of  the  limits  of  the 

manor  shall  be  good,  and  where  void,  58.  a. 
Where  and  what  things  shall  pass  by  the  grant  of  a 

manor  without  {cum  pertinentiia),  and  where  and 

what  not,  121.  b. 
Where  a  rent-seek  may  be  parcel  of  a  manor ;  teetu 

of  a  rent-charge,  150.  b.  153.  a. 
Where  a  reversion  upon  an  estate-tail  shall  be  parcel 

of  a  manor,  and  pass  by  the  grant  of  the  manor, 

324.  b. 
Where  upon  a  lease  of  a  manor,  except  parcel,  the 

part  excepted  shall  continue  parcel  of  the  manor, 

and  where  not,  324.  b.  825.  a. 
Where  upon  trial  of  a  fact  supposed  within  a  manor 

the  tfUne  shall  come  out  of  the  manor,  and  where 

out  of  the  town,  125.  b. 

Manumission.     See  Yillein. 

The  signification  and  derivation  of  the  word,  137.  a. 

The  several  kinds  of  manumission,  137.  b. 

By  the  manumission  of  a  villein  cum  toia  »equela, 

what  persons  are  enfranchised,  3.  a. 
Where  and  what  actions  brought  by  the  lord  against 

his  villein  shall  be  an  infranchisement  to  the 

villein,  and  where  and  what  not,  127.  b.  138.  a.  b. 

136.  b. 
Where  the  answer  of  the  lord  to  the  action  of  the 

villein  shall  be  an  infranchisment  to  the  villein, 

and  where  not,  125.  a.  138.  b. 
The  solemnity  of  manumissions  ancientiy,  137.  b. 
What  estate  or  gift  form  the  lord  to  his  vUIein  shall 

be  an  infranchisement  to  him,  and  what  not,  137. 

b.  138.  a. 
Where  a  void  release,  or  an  attornment  by  the 

lord  to  his  villein  shall  have  no  infranchisement, 

138.  a. 
Where  the  appeal  of  the  lord  against  his  vQlein  for 

felony  being  found  against  him  shall  ^e  an  in- 
franchisement to  the  villein,  and  wherein  not, 

138.  b.  139.  b. 
Where  a  neife  marrying  a  freeman  shall  be  infran- 

ohised,  and    for  what   times,    132.  a.    136.  b. 

187.  b. 


What  it  is,  106.  b. 


Marches. 


Marchet. 


The  meaning  of  the  word,  117.  b.  140.  a. 

.  Maremium, 
The  signification  and  derivation  of  it,  58. 

Mari9cu8  and  Mora, 
What  marueu9  and  mora  are,  5.  a. 


Marriage. 
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Marriage.  See  Baron  and  Feme,  Coyertnre, 
Disparagement,  Diyorce,  Stat.  32  JST.  8. 
c.  38.  Wardship. 

Maritagium^  quid,  et  quot%q)leXf  21.  b.  76.  ft. 

Of  what  respect  in  the  law,  9.  b. 

Where  the  marriage  of  ecclesiastieal  persons  for- 
merly was  Toid,  and  where  but  voidable,  136.  a. 

Where  the  father  shall  have  the  oustody,  and  mar- 
riage of  his  son  or  daughter,  and  where  not,  84.  a. 
b.  88.  b. 

Wherefore  the  law  gaye  the  marriages  of  heirs  fe- 
males to  the  lord  by  knights  serrioe,  78.  b. 

Where  the  lord  shall  hare  two  years  to  make  a 
tender  of  marriage  to  the  heir  female  of  his 
tenant  after  her  age  of  fourteen,  and  where  not, 
75.  a.  and  b.  78.  b. 

Where  the  lord  shall  hare  the  double  yalue  or  for- 
feiture of  the  marriage,  and  where  not,  79.  a.  b. 
82.  b. 

Where  the  executors  or  administrators  of  the  lord 
shall  haye  such  two  years  to  make  a  tender, 

79.  a. 

Where  the  tender  of  marriage  to  an  heir  female 
before  her  age  of  fourteen,  shall  be  good,  and 
where  not^  79.  a. 

Where  the  lord  may  tender  marriage  to  the  heir 
already  married,  and  where  not,  79.  b. 

Where  the  lord  shall  haye  the  custody  of  the  heir 
married  in  the  life  of  his  ancestor,  and  where 
not,  80.  a. 

At  what  age  each  party  married  may  agree  or  dis- 
agree to  the  marriage,  and  at  what  not,  79.  b. 

80.  a. 

Where  the  lord  shall  haye  the  single  yalue  of  the 

marriage  without  tender,  82.  a. 
What  remedy  the  lord  hath  for  the  single  yalue  or 

forfeiture  of  the  marriage,  79.  a.  82.  b. 

Marshall. 

The  deriyation  of  the  word,  74.  a. 

Tha  office  of  marshall  of  the  king's  host^  74.  a. 

Wm  first  earl  marshall,  106.  a. 

The  jurisdiction  of  the  court  of  the  constable  and 

marshall,  and  according  to  what  law  they  proceed, 

391.  b. 

Maxim. 

What,  and  whence  so  called,  11.  a.  343.  ai. 

Not  to'be  disputed,  11.  a.  67.  a.  343.  a. 

Quod  g^mel  m<  meum,  ampliua  meum  este  wm  potett, 

49.1). 
Affeetio  tua  imponit  nomen  operi  tuo,  49.  b. 
OenanU  rcUionem  Ugit  eettat  lex,  70.  b.  356.  a. 
Omne  magU  dignum  trahit  ad  «e  m\nu»  dignum, 
«355.  b. 

Major  and  Commonalty.     See  Corporation. 

Meason. 

What,  and  how  fayoured  in  law,  4.  b.  64.  b.  56.  b. 
200.  b. 

Merchants. 
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Merger. 

One  chattel  cannot  drown  another  chattel,  273.  b. 
Where  a  term  for  years  and  a  freehold  may  subsist 
together,  338.  b. 

Mesne.       See    Acceptance,    Forejndger, 
Stat.  W.  2.  c.  9. 

Whence  such  writ  was  called  and  where  it  lieth, 
100.  a. 

The  seyeral  judgments  in  a  writ  of  mesne,  100.  a. 

The  process  in  such  a  writ,  ibid. 

Where  by  purchase  of  the  tenancy  by  the  lord  para- 
mount, the  mesnalty  shall  be  extinct,  152.  b. 

Where  the  lord  paramount  releases  or  confirms  to 
the  tenant  to  hold  in  frankalmoign,  or  by  lesser 
seryices,  the  mesnalty  shall  be  extinct,  152.  b. 

What  remedy  the  mesne  hath  for  the  surplusage  of 
his  rent,  upon  such  extinguishment,  153.  a. 

Where  the  wife  shall  have  a  writ  of  mesne  on  an 
acquittal  granted  to  her  husband,  141.  a. 

MesBuagium. 
What  Muauagiwn  is,  5.  a.  15.  b. 

Minera, 

The  meaning  of  the  word,  6.  a. 
What  passes  by  it,  ibid. 

Miscontinuance. 

The  meaning  of  it,  325.  b. 

Mise.     See  Bight. 

The  deriyation  and  seyeral  acceptations  of  the  word, 
294.  b. 

Modo  et  Forma. 
Modus,  the  meaning  thereof,  201.  a.  204.  a.  114.  b. 

Monasteries.     See  Statute. 

How  many  there  were  in  England,  and  by  whom 

founded,  97.  per.  toUpag. 
Some  held  perbaroniam,  97.  per.  tot.  pag. 

Money. 

The  deriyation  of  the  word,  207.  b. 

Its  egnonyma,  and  their  etymologies,  ibid. 

What  shall  bo  said  lawful  money  of  England,  and 

what  not,  207.  a.  208.  a. 
The  yalue  of  a  mark,  pound,  shilling,  Ac.  anciently, 

294.  b. 

Monk. 

In  what  cases  a  monk  may  maintain  an  action  at  the 
common  law,  and  in  what  not,  132.  b. 

The  several  orders  of  monks  and  friars  formerly  in 
this  realm,  132.  a. 

Monster. 


How  favoured  in  law,  2.  b.  Wl>**  >"«•  reputed  in  law  a  monster,  and  what  not, 

Where  the  Joint  debts,  Ac.  of  merchants  by  the  deathr       7*  b*  2®*  ^- 

Wh'.n^'j?irmS^rnOhiut:;'ii!;t.c,.f  Mortdanoester.     5fee  Estoppel.    ' 

his  expenses  and  charges  in  an  account  against    Where  such  writ  lieth,  159.  a. 
him  by  his  oompanion,  as  receiyer,  1 72.  a.  Where  it  lieth  not  against  privies  in  blood,  242.  a. 

Where 
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Whin  it  lieth  nol  agtinsi  a  bastard  eigne,  244.  b. 

Mortgage.      See    Acceptance,    ConditioD, 
Notice,  Pajment,  Tender. 

The  ri^ifieation  and  derivation  of  the  word,  205.  a. 
Where  a  day  of  payment  being  limited,  a  tender  by 

the  heir  of  the  mortgagor  after  his  death  shall  be  a 

good  performanee  of  the  eonditton,  205.  b.  208.  b. 
What  persons  may  tender  money  in  performance  of 

a  eondition  in  mortgage,  and  what  not»  206.  a.  b. 

208.  b.  209.  a. 
Where  payment  by  a  stranger  shall  be  a  good  per- 

fonnance,  and  where  not,  206.  b.  207.  a. 
Where  no  place  is  expressed  for  the  payment  of 

money  upon  the  mortgage,  where  the  tender  shall 

be  made,  210.  a. 
Where  no  time  being  expressed,  notiee  of  payment 

shail  be  given  to  the  mortgagee,  211.  a. 
Where   aeeeptanee  of  a  collateral   thing  by  the 

mortgagee  in  satisfaction  shall  bind  him,  and 

where  not,  122.  b. 

Mortmain.     See  Appropriation. 

The  derivation  of  the  word,  2.  b. 
What  person  shall  enter  for  alienation  in  mortmain, 
and  within  what  time,  2.  b. 

Mvlier,     See  Bastard. 

The  several  significations  of  the  word,  and  how  taken 
in  the  law  of  England,  243.  b. 

Multitude. 

How  many  made  it,  257.  a. 

Murder.     See  Felony. 

The  etymology  and  signification  of  the  word,  287.  b. 
How  it  differeth  from  homicide  and  chanoe-medley, 
287.  b. 

Mate.     See  Treason. 
Name.     See  Nobility,  Purchase. 

Where  the  misprision  or  alteration  of  the  name  shall 
vitiate  a  grants  and  where  not,  3.  a. 

Where  a  grant  without  mention  of  surname  or  chris- 
tian name,  or  both,  shall  be  good  to  the  grantee, 
and  where  not,  3.  a. 

Where  a  man  is  baptised  by  one  name,  and  after 
confirmed  by  another,  which  he  shall  use,  3.  a. 

Where  the  privileges,  Ac.  of  a  corporation  shall  re- 
main notwithstanding  the  alteration  of  the  name, 
102.  b. 

Niefe.     See  Villein. 

JHe/t  de  eu  et  trene,  25.  b. 

Nobility.     See  Barony,  Yaluation. 

The  several  limitations  of  nobility,  and  what  estate 
of  nobility  the  king  may  grant,  and  what  noty 
•.b. 

Vlien  tbe  title  and  degree  of  duke,  marquess  and 
risconnt  began  in  Englandf  69.  b. 

Esils,  barons,  Ao,  how  created  by  a  writ  in  ancient 
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times,  and  when  creations  by  patents  first  began, 

0.  b.  16.  b. 
What  shall  be  said  the  relief  of  a  nobleman  of  each 

degree,  69.  b. 
Where  a  noblewoman  by  marrying  one  inferior  to 

her  degree  shall  lose  her  nobility,  and  where  not, 

16.  b. 
Where  a  dignity  or  name  of  nobility,  or  oiBce  of 

honour,  descends  upon  divers  daughters;  how  it 

shall  be  divided,  and  which  shall  have  the  dignity 

and  execute  the  oflSce,  165.  a. 
Issue  of  duke,  earl,  Ac.  or  no  duke,  Ac.  how  triable, 

16.  b. 
Beauchampe  king  of  Wtgk,  83.  b. 

Nonage.     See  Infant. 

Nbn    Campos    Mentis.       See    Dum    non 

Compos,  dkc. 

Nonsuit.     See  Retrcuctt,  Stat,  2  ff.  4.  c.  7. 

When  the  plaintiif  said  to  be  nonsuit,  138.  b. 

The  several  kinds  of  nonsuit,  ibid. 

In  what  actions  nonsuit  after  appearance  shall  be 

peremptory,  and  in  what  not,  239.  a. 
Where  the  nonsuit  of  one  demandant  or  plaintiff 

shall  be  the  nonsuit  of  both,  and  where  not,  139.  a. 

227.  b. 
What  person  may  be  nonsuit,  and  what  not,  139.  a. 
At  what  time  the  plaintiff  may  be  nonsuited,  and  at 

what  not,  139.  a. 

w 

Notice. 

The  several  kinds  of  notice,  309.  b. 

Notice,  an  incident  inseparable  to  attornment,  ibid. 

Where  the  lord  shall  not  be  compelled  to  avow 
upon  the  feoffee  of  his  tenant  without  notice, 
269.  b. 

Where  the  obligor  or  mortgagor  hath  time  during  lis 
life  to  pay  money,  payment  at  tho  place  without 
notice  shall  be  no  performance,  211.  a.  . 

Where  the  grantee  of  a  reversion  shall  not  take  ad- 
vantage of  a  condition  within  32  H.  8,  without 
notiee  to  the  lessee,  215.  b. 

Where  a  man  is  bound  that  J.  S.  shall  enfeoff  a 
stranger  such  a  day,  notice  ought  to  be  given,  by 
/.  S.  to  the  stranger,  211.  a.  \ 

• 

Nuisance. 

Where  a  man  may  have  a  particular  remedy  by 
action  for  public  nuisance,  and  where  not,  and 
why,  56.  a. 

How  public  nuisances  are  punishable,  ibid. 

Obligation.    See  Condition,  Debt,  Releases, 
Stat.  84  E.  3.  c.  4.     Trial. 

The  legal  acceptation  of  the  word,  172.  a. 
Where  obligations  made  in  the  third  person  shall  be 
.     good,  and  where  not,  229.  b.  230.  a. 
Where  an  obligation  made  and  dated  beyond  sea 

shall  be  good,  and  how  triable,  261.  b. 
Where  the  intermarriage  of  one  feme  obligee  with 
the  obligor  shall  extinct  the  debt  as  to  both,  264.  b. 

Ocoupant. 
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Occupant. 

Who  raid  to  be  an  occupant,  41.  b. 

Of  what  inheritances  occupancy  may  be,  and  of  what 
not,  41.  b.  388. 

How  occupancy  may  be  prevented,  41.  b.  S87.  b. 

Where  an  occupant  shall  be  liable  to  waste  and  pay- 
ment of  rents,  41.  b. 

No  occupancy  against  the  king,  41.  b. 

Occupation. 

The  seveml  significations  of  the  word,  and  to  what 

properly  applied,  249.  b. 
The  writ  of  oecujmvU,  and  where  it  lieth,  ibid. 

Office  and  Officers.  See  Appendant, 
Attorney,  Stat.  12  R.  2.  c.  2.  Nobi- 
lity. See  the  respective  Names  of  each 
Officer. 

Officers  of  justice,  Ac.  granted  to  persons  insufficient 

void,  3.  b. 
Such  offices  not  grantable  in  reversion,  ibid. 
Where  non-user  shall  be  a  forfeiture  of  an  office,  and 

where  not,  233.  a. 
Where  offices  may  be  executed  by  deputy,  and 

where  not,  234.  b. 
Where  the  grantor  may  oust  bis  officer  at  his  plea- 
sure, and  where  not,  233.  a.  b. 
What  persons  capable  of  offices  of  honour,  and  what 

not,  107.  b.  per.  tot,  pag» 
What  persons  capable  of  the  stewardship  of  a  manor, 

and  what  not*  3.  b.  61.  b. 
Where  the  selling  or  contracting  for  an  office  of 

justice*  Ac.  shall  disable  the  party  to  be  capable 

thereof,  234.  a. 
Where  and  what  offices  may  be  entailed,  and  where 

and  what  not,  20.  a. 
Where  a  man  shall  be  tenant  by  the  curtesy  of  an 

office,  29.  b. 
Wbat  things  may  be  appendant  to  an  office,  and 

shall  pass  by  grant  of  the  office,  49.  a. 
The  office  of  the  king's  almoner  described,  94.  a. 
When  he  may  and  when  he  may  not  be  discharged, 

233.  b. 

Office  of  Inquisition.     See  Stat.  2  K  6. 

c.  8. 

Where  the   estatcQ  of  particular  tenants  shall  be 

saved,  albeit  they  be  not  mentioned  within  the 

office,  77.  b. 
What  remedy  for  the  heir  where  he  is  found  by  the 
'  office  of  fewer  years  than  in  truth  he  is,  ibid. 
What  remedy  for  the  true  heir,  where  another  is 

found  heir  by  the  office,  and  where  one  is  found 

heir  in  one  county,  and  another  in  another  county, 

77.  b.  243.  a. 
What  remedy  where  one  is  untruly  found  by  office 

lunatic  or  dead,  Ac.  ibid. 
Whore  upon  office  found  that  a  person  attainted  is 

seised,  the  party  having  title  may  have  a  traverse 

or  monttrant  de  droit,  77.  b. 
Whore  upon  an  ignoramus  found  by  office,  it  shall 

be  taken  to  be  a  tenure  in  capHCf  and  where  not, 

ibid. 
Where  the  heir  within  age  shall  have  a  traverse  to 

an  office,  which  falsely  finds  an  immediate  tenure 

of  the  king,  77.  b. 
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Ordinary.     iSte  Confirmation,  Parson. 

The  office  and  duty  of  the  ordinary,  and  whenoa  so 

called,  96.  a.  344.  a. 
Where  a  release  of  an  action  by  the  ordinary  shall 

be  good,  292.  b. 
Where  a  church  donative  shall  be  visited  by  the 

patron,  and  not  by  the  ordinary,  344.  a. 
Where  the  king  founds  a  church  donative  without 

any  special  exemption,  his  chancellor  shall  visits 

and  not  the  ordinary,  344.  a. 

Ouster  le  Main,     See  Livery. 
Outlawry.     See  Forfeiture,  Juror. 

The  derivation  of  the  word,  122.  b. 

Why  a  feme  outlawed  is  called  a  wave,  ibid. 

Where  outlawry  in  the  plaintiff  shall  disable  him  to 
bring  an  action  at  Uie  common  law,  and  where 
not,  128.  a. 

In  what  actions  outlawry  may  be  pleaded  in  disa- 
bility of  the  person,  and  in  what  not,  128.  a. 

At  what  age  a  man  may  be  outlawed,  and  at  what 
not»  122.  b.  128.  a. 

Where  in  a  plea  of  outlawry  the  defendant  ought 

Sresently  to  show  the  record  in  court,  and  where 
e  shall  have  a  day  over,  128.  b. 
Where  outlawry  in  a  foreign  jurisdiction  shall  not 

disable  the  plaintiff  at  Wettmintter,  128.  a. 
Outlawry  in  the  executor  no  disability  to  bring  an 

action  in  right  of  his  testator,  128.  a. 
OuUawiy  in  the  mayor  no  disability  to  the  corpora- 
tion to  bring  an  action,  ibid. 
In  what  actions  outlawry  moy  be  pleaded  in  bar, 

and  in  what  not,  128.  b. 
Where  process  of  outlawry  lay  at  the  common  law, 

and  in  what  actions  it  lieth  at  this  day,  128.  b. 
How  anciently  persons  outlawed  might  be  put  to 

death  by  any  man,  and  when  that  was  restrained^ 

128.  b. 
The  several  ways  of  reversing  outlawries,  259.  b. 
What  matters  shall  be  said  good  causes  to  reverse  an 

outlawry,  and  which  of  them  are  pleadable,  and 

which  not,  259.  b.  260.  b. 
Outlawry  no  prejudice  to  the  party  until  return  of  the 

exigent,  or  removal  by  certiorari,  128.  b.  228.  b. 
Where  a  person  outlawed  may  be  a  witness,  and 

where  not,  6.  b. 
The  form  of  >he  judgment  upon  process  of  outlawry 

in  the  county  court,  and  the  form  in  Londmi,  and 

by  whom  given,  288.  b. 
When  it  may  be  avoided,  and  how,  128.  b. 

Out  of  the  Realm. 

The  meaning  of  the  term,  260.  a. 


Oxgang. 


What  it  is,  69.  a 


Panel.     See  Array,  Challenge. 

The  signification  of  the  word,  158.  b. 

Pardon.     See  Corruption  of  Blood,  Felony. 

Pardon  after  att^nder  no  restauration  of  blood, 
391.  b.  892.  a. 

Whare 
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Where  a  pardon  alter  the  action  brought,  and  before 
jadgment,  shall  diBcharge  the  party  of  an  amer- 
ciamenly  120.  b. 

Park.     See  Forest. 
Parliament.     See  Statutes. 

The  deriTation  of  the  word,  110.  a. 

The  court  of  parliament  what,  and  of  what  members 
it  oonsisteth,  109.  b. 

How  ealled  in  ancient  times,  and  how  eallod  at  this 
daj  in  other  eouotries,  110.  a. 

The  antiquity  and  jarisdiction  of  this  court,  110,  a. 

The  number  of  sessions  of  parliament  since  the  Con- 
quest, ihid. 

Parol  Demur.     See  Age. 

Where  the  parol  shall  demur  for  the  nonage  of  one 
parcener,  where  her  sister  is  of  full  age,  164.  a. 

Parson  and  Patron.  See  Aid,  Confirma- 
tion.  Discontinuance,  Leases,  Presen- 
tation^ Quare  Impcdtt. 

The  legal  aeeeptaUon  of  the  word  (parson),  and  why 
so  called,  300  a. 

Who  said  to  be  a  parson  imper^onee,  300.  b. 

To  what  intents  a  paiaon  or  vicar  esteemed  in  law  to 
have  a  fee  simple,  and  to  what  but  for  life,  67.  a. 
300.  b.  341.  a. 

What  actions  a  parson  may  maintain  in  his  politick 
capacity,  and  what  not,  341.  a.  b.  342.  a. 

Where  one  church  may  have  two  persons,  and  where 
two  ineumbenta  shall  be  sedd  but  one  parson  in  a 
church,  18.  a. 

Whero  two  parsons  be  In  debate  for  tithes  above  the 
fourth  part,  one  man  being  patron  of  both  churches, 
no  tndieavit  lieth,  243.  a. 

Where  a  rent  granted  by  the  patron  and  ordinary  in 
time  of  vacation  shall  bind  the  succeeding  parson, 
343.  b. 

Where  an  annuity  granted  by  the  parson  and  ordi- 
nary shall  bind  the  successors  without  assent  of 
the  patron,  and  where  not,  343.  b.  344.  a. 

Where  the  patron  and  incumbent  may  charge  a  do- 
native in  perpetuity,  301.  b.  344.  a. 

The  fee  simple  of  the  parsonage  in  abeiance,  and  in 
no  person  certain,  342.  a.  343.  a. 

Where  by  the  death  of  the  parson  the  freehold  shall 
be  in  abeiance,  342.  b. 

Partition  and  Parceners.  See  Age,  Da- 
mages, Entry  Congeable,  Estoppel, 
Join  tenants,  Jadgment,  Parol  Demur, 
Kelease,  Rents,  Stat.  GloucesL  c.  6,  and 
32  H,  8.  c.  32. 

Parceners,  when  so  called,  163.  b.  164.  b. 

The  description  and  division  of  parceners,  163,  a. 

Of  what  inheritance  coparcenary  may  be,  and  of 

what  not,  and  in  what  manner  partition  shall  be 

made,  1^4.  b.  165.  a. 
Vhere  paroeners  shall  be  deemed  in  law  as  one  heir, 

■ad  where  aa  several  heirs,  163.  b.  164.  a.  106.  b. 
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To  what  purposes  parceners  are  said  to  have  several 
freeholds,  and  to  what  but  one,  164.  a. 

Where  paroeners  in  several  degrees  shall  join  in  a 
real  action,  and  where  not,  164.  a.  169.  a.  b. 

The  several  ways  of  making  partition,  and  what  par- 
tition shall  bind,  and  by  what  persons,  and  what 
not,  165.  b.  166.  a.  and  b.  167.  a.  169.  a.  170.  a.  b. 
171.  a.  b. 

What  act  by  one  parcener  shall  be  deemed  in  law  a 
division  of  the  coparcenary,  and  what  not,  167.  b. 
174.  b. 

The  several  judgments  in  a  partition,  and  upon  which 
a  writ  of  error  lieth,  167.  b.  168.  a. 

Where  upon  partition  made,  the  eldest  daughter  shall 
have  election,  and  where  not,  166.  a.  b.  167.  a. 
168.  a.  b.  186.  b. 

Whore  such  partition  shall  be  good  without  deed ; 
8ecu»  between  jointenants,  169.  a. 

Where  a  rent,  io,  granted  for  owelty  of  partition 
shall  be  good  without  deed,  and  where  not,  169. 
a.  b. 

Where  a  rent  is  granted  generally  for  owelty  of  par- 
tition, out  of  what  land  it  shall  be  intended  to 
issue,  169.  b. 

Where  a  rent  is  granted  to  two  coparceners  for 
owelty  of  partition,  or  where  reserved  upon  a 
feoffment  in  fee,  in  what  nature  they  shall  be  said 
seised  of  this  rent,  169.  b. 

Where  a  rent  granted  by  the  husband  for  owelty  of 

partition  shall  bind  the  wife,  169.  b. 
Wliere  partition  made  between  the  issue  in  tail,  and 

her  sister  not  inheriteble  to  the  Uil,  shall  bind  the 

issue;  aeeua  of  a  partition  between  issue  and  a 

stranger,  170.  b. 

Where  a  partition  between  hattard  eigne  and  mulier 
puiene  shall  bind  the  mulier  and  her  heirs,  170.  b. 
244.  b. 

Where  a  partition  in  ehanoery  shall  be  avoided  by  an 
infant ;  §ecu§  where  a  writ  of  parUtion  is  brought 
and  judgment  had,  171.  a. 

Where  the  issue  of  one  parcener  upon  the  not  diseeni 
of  assets  shall  enter  Into  the  moiety  of  lands  in  tail 
allotted  to  the  other  parcener,  172.  b.  173.  a. 

Where  by  a  partition  against  common  right,  the 
parcener  shall  be  liable  to  charges  made  since  the 
di scent,  173.  a. 

Where  by  the  eviction  of  part  of  the  land  allotted  to 
one  parcener,  the  whole  partition  shall  be  defeat- 
ed, and  where  not,  173.  b.  174.  a. 

Where  the  privity  between  parceners  being  de- 
stroyed, the  condition  and  warranty  in  law  shall 
bo  extinct,  174.  a. 

What  shall  be  said  a  sufficient  continuance  of  the 
privity  to  take  advantage  of  such  warranty,  Ac. 
and  what  not,  174.  a.  b. 

Where  the  feoffee  of  one  parcener  shall  have  aid  of 
the  other  parceners  to  deraign  a  warranty  para- 
mount, and  where  not)  174.  a.  b. 

Where,  by  whom,  and  against  whom,  a  writ  of  par- 
tition lay  at  the  common  law,  and  where  and  by 
whom  it  lieth  at  this  day,  175.  a.  b. 

The  difference  between  a  partition  and  exchange, 
51.  a.  172.  b.  176.  a. 

Parcener  by  the  custom  described,  175.  b. 

The  manner  of  partition  in  hotchpot,  and  where  such 
partition  shall  be  made,  and  where  not,  167.  a.  b. 
177.  a.  178  b.  179.  a.  b. 

Who  ought  to  be  first  agent  in  such  partition,  and 
to  whom  the  lands  shall  descend  in  the  interim, 
176.  b. 

Whera 
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Where  after  sveh  |Murtition  the  Uuids  given  in  frank- 
marriage  shall  he  of  the  taature  of  lands  descendi- 
ble, 177.  b. 

Where  in  such  partition  the  valve  of  the  lands,  Ao. 
shall  be  accounted  as  at  the  time  of  the  partition, 
and  not  as  at  the  time  of  the  gift,  170.  a. 

Upon  whom  the  reversion  of  such  estate  in  frank- 
marriage  shall  descend,  179.  a. 

Where  a  partition  between  three  parceners,  one  to 
hold  in  severalty,  and  the  other  in  parcenary,  shall 
be  good,  and  where  not,  180.  a. 

Where  one  daughter  disseises  the  discontinuoe  of 
her  father  to  the  use  of  herself  and  her  sister, 
and  beiug  ousted  by  the  discontinuoe  recovers 
in  an  assise,  by  the  agreement  of  the  other  sister 
after  they  shall  be  jointenants,  and  not  parceners, 
374.  a. 

Where  a  tenancy  by  homage  descends  upon  divers 
parceners,  the  eldest  alone,  and  where  ail  shall  do 
homage,  07.  a.  b. 

Pascuumy  Pastura. 
The  moaning  of  the  words,  4. 

Patents.     See  Grant,  King. 
Payment. 

Where  payment  of  money  in  shew  and  appearance 
and  not  really,  shall  be  no  performanee  of  a  con- 
dition, 209.  b. 

Where  the  mortgagee  dying  before  the  day,  payment 
shall  be  made  to  his  executors,  and  where  to  his 
heirs,  209.  b.  210.  a. 

Where  upon  condition  of  payment  to  one,  his  heirs 
and  aMigns,  payment  to  his  executors  shall  be  a 
good  peformanee,  and  where  not,  210.  a. 

Where  upon  payment  of  money  at  several  days,  an 
action  lleth  for  not  payment  at  each  day,  and 
where  not  before  the  last  day  be  past»  47.  b. 
292.  b. 

Per  quce  Servitia,     See  Attornment,  Quid 

Juris  Clamat. 

Where  tenant  in  tail  shall  be  compelled  to  attorn  in 
per  quce  9erviti4%j  316.  b. 

Where  in  a  per  quoa  iervida  the  tenant  shall  not  be 
compelled  to  attorn  until  allowance  of  his  privi- 
leges, 320.  b. 

Where  upon  grant  of  seignory  for  life,  the  remain- 
der in  fee,  he  in  the  remainder  after  the  death  of 
the  tenant  for  life  shall  have  a  per  qua  eervitia, 
252.  a. 

Pew. 

What  it  is,  5.  b. 

Piracy.     See  Attainder,  Felony. 

Place. 

Obligation  may  be  alleged  to  be  made  in  any  place. 
201.  b. 

Pleadings  and  Pleas.  See  Departure, 
Double  Plea,  Stat.  23  K  8.  c.  5. 
7  J.  1.  c.  6.    36  E.  3.  c.  15. 

Plaeitum,  unde,  17.  a.  103.  a. 
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The  commendation  of  good  pleading,  and  the  memos 
to  attain  to  it,  17.  a.  108.  a.  303.  a. 

Pleading  a  good  argument  in  law,  115.  b. 
Rules  concerning  the  matter  and  order  of  good 
pleading,  303.  a. 

The  several  parts  of  pleading,  and  by  what  names 

distinguished,  303.  b. 
Where  plea  of  every  man  shall  be  constmed  most 

strongly  against  himself,  303.  b. 
Things  done  beyond  sea,  how  to  be  pleaded,  261. 

patnm. 
When  necessary  circumstances  implied  by  law  need 

not  be  expressed,  303.  b.  310.  b. 
Where  a  defective  plea  shall  be  made  good  by  the 

plea  of  the  adverse  party,  and  where  not,  303.  b. 

Where  surplusage  shall  vitiate  a  plea,  and  where 

not,  ibid. 
What  pleas  ought  to  be  averred,  and  what  oot, 

303.  a. 
Plea  by  argument  or  rehearsal,  not  good,  ibid. 
What  certainty  is  required  in  oounts,  bars,  repliea- 

tions,  estoppels,  Jbc.  303.  a. 

Where  an  inducement  to  the  matter  generally  al- 
lodged  in  the  plea  shall  be  sufficient;  eectu  of  the 
matter  itself,  303.  a. 

Where  a  general  allegation  of  proceedings  in  eoele- 
siastioal  courts,  or  a  matter  of  record  in  pleading 
shall  be  sufficient,  and  where  not,  ibid. 

What  estates  in  pleading  may  generally  be  alleged, 
and  where  the  commencement  of  particular  estates 
must  be  shewed,  and  the  life  of  the  tenant  aver- 
red, and  where  not,  303.  b. 

Where  and  in  what  kind  of  pleading  the  donee  or 
lessee  ought  to  allege  seisin  in  his  donor  or  les- 
sor, and  where  eum,  dimieitf  or  eirm  dedit^  Ac* 
303.  a. 

Where  the  party  may  plead  performanee  of  all  co- 
venants generally,  and  where  they  ought  to  be 
specially  pleaded,  303.  b. 

Where  the  conclusion  of  a  plea  (el  inifd  et  eie)  shall 

be  a  waver  of  a  special  matter,  and  where  not, 

ibid. 
Where  a  thing  is  done  by  force  of  a  warranty  or 

authority,  it  ought  to  be  pleaded,  283.  a.  303.  b. 
Where  a  special  cause  of  justification  or  excuse  may 

be  given  in  evidence,  and  where  it  ought  to  be 

pleaded,  282.  b.  283.  a.  per  tot.  patf. 

Where  the  tenant  by  his  false  plea  shall  lose  a  bene- 
fit or  advantage  given  him  by  the  law,  83.  a. 
300.  a. 

How  a  feoflTment  in  fee  and  a  lease  for  years  ought 
to  be  pleaded,  200.  b.  201.  a. 

Where  in  pleading  an  estate  of  freehold,  the  party 

shall  not  plead  an  entry  eecue  of  an  estate  for 

years,  201.  a. 
Where  in  pleading  the  party  shall  be.  said  eeieitue  in 

dominieo  vel  de  feodo,  and  of  what  things  «<  de 

feodo  etjurCf  17.  a.  b. 
The  necessity  of  making  a  defence  in  every  plea, 

127.  b. 
The  form  of  a  defence  in  a  penonal  action,  127.  b. 
The  effect  and  consequences  of  such  defence,  127.  b. 

Where  at  this  day  after  demurrer,  judgment  shall 
be  given  according  to  the  matter  in  law,  without 
respect  to  the  imperfection  of  the  pleading,  304. 
b. 

The  course  and  estimation  of  pleading  in  the  time  of 
E.  1.  E.  2.  E.  3.  JET.  0.  Ac.  334.  a.  b. 

Plenarty. 
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Pleiiarty.     See  Advowson,  Parson^  Quare 

ImpediU 

Where  and  against  what  persons  plenary  thall  be 

by  inBUtation,  and  against  whom  not  until  in- 

doetion,  119.  b.  344.  a. 
Where  and  against  whom  plenarty  was  a  good  plea 

in  a  qmare  impedit  of  darrien  prtetntmtnt  at  the 

eommon    law,  and  where  not^   133.  a.   134.  a. 

344.  b. 
Where  trial  of  plenartj  shall  be  by  the  eommon 

law,  and    where   by  certificate  of  the  bishop, 

334.  tu 

Plight. 

Its  signifieation,  221.  b. 

Plough  land. 

What  it  is,  09.  a.  86.  b. 

Poflsession.  See  Gnrtesy  of  England,  Guar- 
dian,  Presentatioiiy  Quareimpeditj'Kif^t, 

Continnanee  of  possession  a  riolent  presumption  of 

liUe,  6.  b. 
Where  a  long  possession  anciently  took  away  a 

right  of  entry,  237.  b. 
Where  a  possession  of  a  parcel  of  the  land  demised 

shall  be  a  possession  of  the  whole,  and  where  not, 

43.  b. 
Where  the  {wssession  of  a  lessee  for  years  shall  be 

the  possession  of  him  in  the  reversion,  15.  a. 

243.  a. 
Of  what  things  a  man  cannot  be  put  ont  of  posses- 

non,   and   of   what    only  at   his  own  election, 

306.  b.  307.  a. 
Where  dirers  persona  being  npon  the  land,  the  law 

shall  adjudge  the  poesession  in  him  that  right 

hath,  and  where  not,  368.  a. 
Where  the  seizore  of  the  king  without  cause  shall 

be  adjudged  the  possession  of  him  for  whose  cause 

he  seised,  245.  b. 
What  shall  be  a  sulBeient  possetsien  to  make  the 

sister  or  uncle,  Ac.   to  inherit,  and  what  not, 

11.  b.  14.  b.  15.  a.  2S1.  a. 
Of  what  things  and  estate  ^pomettio /mtria  may  be, 

sod  of  what  not,  14.  b.  15.  b. 
MThere  there  shall  be  a  potttano  /ratris  without 

entry,  cf  e  conrervo,  15.  a* 

Possibility.     See  Grants. 

A  gift  to  a  man  and  woman  not  married,  or  where 
one  or  both  of  them  sre  married  elsewhere,  and 
to  the  heirs  of  their  bodies,  a  good  tail  for  the 
pocnbnity,  20.  b.  25.  b. 

Possibility  upon  a  possibility  rejected  in  law,  25.  b. 
Ift4.  a. 

Pound.    See  Distress. 

The  writ  of  oarco  /rocto,  whence  so  called,  and 

where  it  lietn,  47,  b. 
Where  the  defendant  may  justify  in  thst  writ,  and 

where  not,  ibid. 

I^tcecipe, 

The  sereral  writs  of  pracipe,  101.  b.  139.  b. 
What  words  are  proper,  what  not,  and  how  to  be 
imnged  in  a  prtteipe,  40.  a. 

iVeemuAtVe.     See  Attainder. 

Whence  such  writ  so  called,  129,  b. 
Ihe  jodgment  in  a  jircemtmire,  129.  b. 
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The  nature  and  quality  of  the  offence,  130.  a. 
What  lands,  Ac.  forfeitable  by  attainder  in  pr^tmn- 

nire,  and  what  not,  130.  a.  391.  a. 
Where  such  attainder  shall  be  a  good  plea  in  dis- 

ability  of  the  person  to  bring  an  action,  129.  b. 


Presumptio. 

Quid,  et  qMotvplex,  6.  b. 

Where  the  presumption  shall  stand  till  the  contrary 
is  proved,  67,  873. 


Prerogative.     See  Entry,  GrantSi  Queen, 
Remitter,  Wardship,  Warranty. 

!rhe  etymology  and  signification  of  the  word  (pre- 
rogative), and  by  what  names  called  anciently, 
90.  b. 

Where  the  grant  of  a  reversion  to  or  by  the  king 
shall  be  good  without  attornment,  109.  b.  314.  b. 

Where  the  title  of  the  king  and  a  common  person 
concur,  the  king's  title  shall  be  preferred,  30.  b. 

Where  a  man  being  indebted  to  the  king  and  to  a 
common  person,  the  eommon  person  shall  be  sa- 
tisfied before  the  king,  and  where  not,  131.  b. 

Where  the  king  after  seisure  of  the  temporalities 
shall  present  to  a  chureh  which  voided  in  the 
life  of  the  bishop,  90.  a. 
^here  the  king  gave  land  with  his  cousin  in  fVsnk. 
marriage,  by  the  death  of  the  feme  without  issue, 
the  estate  of  the  husband  shall  determine ;  mcms 
of  a  gift  by  a  common  person,  21.  b. 

Where  a  quare  impedit,  lay  by  the  king  at  the  eom- 
mon law  upon  an  usurpation,  but  not  by  a  com- 
mon person,  344.  b. 

Plenarty  in  a  quare  impedit  no  plea  against  the 
king,  133.  a.  344.  b. 

Where  the  king  may  revoke  the  presentation  after 
institution,  and  before  induction,  844.  b. 

In  what  case  the  king's  grant  with  a  non  obstante 
shall  dispense  with  the  penalty  of  a  statute,  aad 
in  what  not,  and  where  it  shall  be  good  without 
a  «to»  obttante,  99.  a.  120.  a.  234.  a. 

What  shall  be  said  a  good  plea  against  the  letters 
patent  of  the  king,  and  what  not,  260.  a. 

By  what  act  an  estate  settled  in  the  king  shall  be 
devested  without  petition,  or  monttrana  de  droit, 
and  by  what  not,  354.  b. 

Where  an  advowson  shall  pass  from  the  king  within 
the  words  (eum  pertintntiia)  without  express 
mention,  and  where  not,  77.  a. 

When  an  act  of  parliament  shall  bind  the  king 
without  being  named,  and  where  not,  43.  b. 
98.  b.  99.  a.  120.  a. 

Where  an  act  done  by  the  king  during  his  nonage 
shall  bind  him,  43.  a. 

Where  a  gift  to  the  king,  without  the  words  (heirs 
or  sttccessore)  shall  pass  a  fee  simple,  9.  b. 

Upon  such  pnrchsse  by  the  king,  in  what  capacity 
he  shall  be  said  seised,  16.  a.  100.  a. 

Where  the  person  of  the  king  shall  alter  the  nature 
of  a  descent,  15.  b. 

Where  the  grant  of  the  king,  wherein  he  is  de- 
ceived shall  be  void,  27.  a. 

No  laches  imputed  to  the  king,  41.  b.  57.  b.  90.  b. 
118.  a.  119.  a.  294.  b.  344.  b. 

Where  upon  a  gift  to  the  king,  and  the  heirs  of  his 
body,  before  stat  W.  2,  alienation  by  him  before 
issue,  was  no  bar  of  the  reversion,  19.  b. 

Prescription, 
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Prescription.     See  dustom.   Que  Estate. 

The  definition  of  a  prescription,  113.  a. 
How  it  differoth  from  a  custom,  113.  b. 
The  incidents  inseparable  to  a  prescription,  113.  b. 
To  what  things  a  man  may  make  title  by  prescrip- 
tion without  charter,  and  to  what  not,  114.  a.  b. 

144,  a. 
Where  a  title  to  lands  by  prescription  shall  be  good, 

195.  a. 
By  what  means  a  title  by  prescription  or  custom 

may  be  lost  by  interruption,  and  by  what  not» 

114.  b. 
Where  a  prescription  or  custom  may  be  alleged 

against  an  act  of  parliament^  and  where  not, 

111.  b.  115.  a.  b. 
How  a  man  ought  to  prescribe  in  things  which  lie 

in  grant,  and  how  in  things  which  lie  in  livery, 

121.  a. 
What  shall  be  a  sufficient  continuance  to  make  a 

title  of  prescription,  and  what  not,  113.  b.  114.  a. 
Prescription  for  common,  exclusive  of  the  lord,  is 

void,  122.  a. 
— — ^  for  Bolum  v^orum  terrce,  exclusive  of   the 

lord,  is  good,  ibid. 

Presentation.      See    Baron  and  Feme, 

Prerogative. 

The  description  and  derivation  of  the  word,  120.  a. 

How  many  several  ways  a  church  presentative  ma^ 
become  void,  ibid. 

Where  a  presentation  by  parol  shall  be  sufficient, 
120.  a. 

Where  one  joint-tenant  or  tenant  in  common  pre- 
sents, or  both  present  severally,  the  ordinaiy 
may  admit  or  refuse  such  presentee  at  his  pleasure, 
186.  b. 

Where  two  parceners  present  one  clerk,  and  the 
other  two  another,  the  ordinary  may  refuse  both, 
ibid. 

Where  the  presentation  of  one  parcener  in  the  turn 
of  another  after  partition  shall  not  put  the  other 
out  of  possession,  243,  a. 

Where  the  several  presentations  of  parceners  shall 
not  make  the  church  litigious,  ibid. 

Presentation  in  time  of  war,  and  admission  and  in- 
stitution in  time  of  peace,  shall  not  put  the  patron 
out  of  possession,  2ii.  b. 

Where  a  presentation  to  a  church  in  time  of  vaca- 
tion of  an  abbathy  shall  not  put  the  snccessor  out 
of  possession,  263.  b. 

Where  by  presentation  to  a  church  donative,  and 
admission  and  institution,  the  church  is  forever 
become  presentative,  and  where  not,  344.  a. 

How  donatives  first  began,  and  how  they  may  be 
created  at  this  day,  344.  a. 

Where  the  husband  shall  present  to  a  church,  which 
voided  in  the  life  of  his  wife,  120.  a. 

Where  upon  disoent  of  an  advowson  to  divers  par- 
ceners, the  eldest  and  her  assignee  shall  have  the 
first  presentment,  166.  b.  186.  b. 


Presumption. 


Sorts  of,  6.  b. 


Primer   Setstn.     See  Livery   out   of  the 
Hands  of  the  King. 

Where  it  shall  be  due  to  the  king  upon  the  death 
of  his  tenant,  and  where  not,  77.  a. 
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What  value  shall  be  paid  to  the  king  upon  livery  or 

primer  Beinn,  77.  a. 
At  what  age  the  king  shall  have  primer  eeinn  of  the 

heir  of  his  tenant  in  socage,  91.  b. 

Privies  and  Privity.  See  Attornment,  Ho- 
mage Auncestrely  Parceners,  Releases. 

The  several  sorts  of  privies,  271.  a. 

What  privity  between  jointenants,  what  between 

tenants  in  common,  and  what  between  parceners, 

169.  a.  200.  b. 
Where  a  privity  once  discontinued  shall  forever  bo 

extinct,  103,  a.  b. 
Where  privity  is  requisite  to  i^  confirmation,  and 

where  not,  296.  a. 

Profession.     See  Monk. 

When  a  man  shall  be  said  to  be  profesBod  in  reli- 
gion, 132.  a..  136.  a. 
At  what  age  a  man  may  be  professed  in  religion 

137.  a. 
To  what  purposes  the  profession  hath  the  effect  of  a 

natural  death,  and  to  what  not,  132.  a.  b. 
Where  and  what  profession  in  religion  shall  disable 

the  party  to  bring  an  action,  and    where  and 

what  not,  132.  b. 
Where  the  husband  and*  wife  may  be  professed  in 

religion  without  cither's  consent,  and  where  noty 

ibid. 

Property.     See  Bailiff,  Replevin. 

The  several  kinds  of  property,  145.  b. 

Where,  in  a  replevin,  the  claim  of  property  by  the 

defendant  shall  hinder  the  delivery  of  the  gooda 

by  the  sheriff,  ibid. 
Soch  claim  of  property  by  the  bailiff  or  servant  of 

the  defendant  not  available,  ibid. 

Proprietate  Prohandd. 
When  this  writ  is  to  be  used,  145. 

Protections.       Quare  Impedit. 
Stat.  13  R.  2.  c.  16. 

The  several  sorts  of  protections,  130.  a. 

Protections  cum  elautula  volumwtf  why  so  called, 
and  the  several  kinds  of  them,  ibid. 

Protections  quia  pro/ectHrua,  and  quia  moraturu9, 
what,  and  why  so  called,  ibid. 

For  what  causes  such  protections  are  grantable,  and 
for  what  not,  130.  a. 

For  what  persons  such  protections  are  allowable, 
and  for  what  not,  130.  a.  b. 

In  what  action  or  plea  a  protection  cast  for  one  de- 
fendant shall  put  the  plea  without  day  for  all,, 
and  in  what  not,  130.  a. 

Where  and  what  protection  may  be  purchased 
pendente  placito,  and  where  and  what  not, 
130.  b. 

At  what  time  a  protection  may  be  cast,  and  at  what 
not,  ibid. 

Where  a  protection  cast  at  the  nieipHue,  and  re- 
pealed before  the  day  in  bank,  snail,  notwith- 
standing save  the  default  of  the  party,  and  where 
not,  ibid. 

For  what  continuance  of  time  such  protection 
ought  to  be,  130.  b.  254.  b. 

To 
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To  whmi  places  saoh  protectionB  ought  to  be  directed, 

and  to  what  not,  130.  b. 
In  what  aetions  protectioDS  are  allowable,  aod  in 

what  noty  131.  a. 
Under  what  seal,  and  to  whom  ther  are  directed, 

131.  a. 
What  persona  onght  to  allow  or.diiaUow  of  them, 

131.  a.  ' 

By  whom  they  may  be  cast,  and  in  what  manner, 

ibiiL 
By  what  meane  they  may  be  avoided,  and  by  what 

not,  131.  a.  b. 
Where  upon  a  repeal  of  the  protection,  a  renim- 

Bons  or  re-attachment  may  be  had  within  the 

year,  131.  b. 
Protection  quia  indebitahu  nobu  txiatit,  what,  and 

where  it  lieth,  131.  b. 
Protection  ettm  clauaula  nolumut,  why,  so  called,  and 

where  it  lieth,  130.  a.  131.  b. 
Where  a  protection  shall  be  allowed  against  the 

queen ;  wctu  against  the  king,  131.  a.  133.  b. 

Protestation.     See  Per  Quce  Servitia, 
Pleading,  Quid  Juris  Clamat. 

The  description  of  a  protestation,  124^  b. 

Where  a  protestation  shall  avail  the  party,  albeit 

the  issue  be  fonnd  against  him,  and  where  noty 

126.  a.  126.  a. 
Where  the  tenant  shall  not  be  compelled  to  attorn 

without  entry  of  his  protestation  and  allowance 

of  his  privileges,  320.  b.^ 

Proyiso. 

When  void,  146.  a. 

The  divers  senses  of  the  word,  146.  b.  203.  b. 

In  voluntary  conveyances  containing  powers  of  re- 

^   voeadon,  237.  a. 

Pudzeld, 
The  signification  of  the  word,  233.  a. 

Purchase.     See  Baron  aod  Feme,  Estates, 
Fee,  Freehold,  Infants. 

The  deeeription  and  derivation  of  purchase,  3.  b. 

18.  a.  b. 
What  persons  are  of  capaci^  to  purchase,  and  what 

not,  and  who  to  their  own  use,  and  who  only  to 

the  use  of  others,  2.  a.  b.  3.  a.  and  b. 
What  shall  be  said  a  good  name  of  purchase,  and 

what  not,  3.  a.  22.  24,  27. 163. 
The  several  conveyances  of  purchase,  10.  a. 

Pnrprestnre.     See  Abatement. 

The  etymology  and  signification  of  the  word,  277.  b. 

Quare  Impedit.     See  Advowson,  Nonsuit, 
Plenartj,  Presentation,    Release,  Stat. 
W.  2.  c.  5. 

What  remedy  against  an  usurpation  and  plenarty 
at  the  common  law,  and  what  at  this  day, 
344.  a.  b. 

Where  and  why,  at  the  common  law,  a  qyart  imptdit 
lay  of  a  church  in  WaU§  in  the  county  next  ad- 
joining, 134w  b.      * 

Damages  at  the  common  law  not  recoverable  in  a 
fsore  imptditf  17.  b.  344.  b» 


Where  a  quare  impedit  lay  at  the  common  law  by  a 
common  person,  and  where  not,  344.  b. 

Where  and  by  what  means  a  common  person  might 
remove  an  incumbent  at  the  common  law  by  quare 
impedit,  and  where  and  by  what  not,  ibid. 

Where  an  usurpation  by  collation  shall  not  put  the 
patron  out  of  possession ;  eeetu  of  him  that  hath  a 
right  of  collation,  ibid. 

Where  the  patron  by  presenting  as  procurator  to 
another,  shall  put  himself  out  of  possession,  52.  a. 

Where  an  usurpation  after  judgment  and  before 

.  execution,  shall  put  the  recoverer  out  of  posses- 
sion, 238.  a. 

Where  upon  a  grant  of  the  three  next  avoidances, 
the  usurpation  of  the  grantor  at  the  first  avoid- 
ance, shall  not  put  his  grantee  out  of  possession, 
as  to  the  other  two,  249.  a. 

Where  a  presentation  by  one  jointenant  shall  serve 
for  a  title  in  a  quare  impedit  brought  by  the  sur- 
vivor, 186.  b. 

Where  in  a  quare  impedit  by  two  tenants  in  com- 
mon, the  death  of  one  shall  not  abate  the  writ, 
198.  a. 

Where  a  quare  impedit  lieth  of  a  church  donative, 
and  the  writ  shall  say,  quod  p^rmittat  ipeumprc^ 
eentare,  dsc  344.  a. 

Where  in  a  quare  impedit  brought  within  the  six 
months,  the  incumbent  ought  to  be  named,  or 
otherwise  he  shall  not  be  removed,  344.  b. 

Where  the  clerk  of  the  rightful  patron  being  insti- 
tuted pendente  lite  in  a  quare  impedit  between  the 
bishop  and  a  stranger,  he  shall  not  be  removed ; 
tecue  of  an  usurpafion,  344.  b. 

Where  the  bishop  being  named  in  a  ^tiare  impedit 
shall  not  present  by  lapse  pendente  lite,  ibid. 

Where  in  such  case  time  devolving  to  the  metropo- 
litan, or  the  king,  shall  collate,  albeit  they  be  not 
named  in  the  quare  impedit,  ibid. 

Where  the  church  of  the  wife  becomes  void  during 
the  coverture,  the  husband  shall  maintain  a  ^ore 
impedit  in  his  own  name,  351.  a. 

Where  the  patron  being  outlawed,  a  stranger  usurps, 
and  six  months  pass,  the  recovery  of  the  king  in 
a  quare  impedit  shall  bo  a  continuance  of  the  ad- 
vowson to  the  patron,  363.  b. 

Conusance  not  gran  table  in  a  quare  impedit,  134.  b. 

A  release  of  actions  real  or  personal,  a  good  bar  in 
a  quare  impedit,  285.  a.  b. 

A  protection  not  grantable  in  a  quare  impedit,  131.  a. 

Quarentena. 

The  meaning  of  the  word,  6.  b. 
Where  the  wife  shall,  and  where  she  shall  not,  have 
it,  32.  b.  34.  b. 

Quarrels. 

By  a  release  of,  all  actions  and  causes  of  actions  are 
released,  292.  a. 

Queen. 

An  exempt  person  from  the  king,  and  where  she 

may  grant  and  purchase,  sue  and  be  sued  without 

him,  3.  a.  133.  a. 
Her  several  prerogatives  agreeing  with  those  of  the 

king,  133.  a.  b.  127.  a. 
Where  she  partaketh  of  the  condition  of  common 

persons,  131.  a.  133.  b. 
Where  the  queen,  albeit  she  be  an  alieui  or  Jew, 

shall  be  endowed,  31.  b. 

Qu9 
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Que  EOate, 

la  what  thingB  *  presoriptioii  by  a  ^im  estate  shall  be 

good,  and  in  what  not,  121.  a. 
Where  a  man  may  plead  a  que  etttxte  of  a  thing  that 

lleth  in  grant,  and  where  not,  121.  a. 
By  whom,  and  of  what  estate  snch  plea  shall  be 

good,  and  by  whom,  and  of  what  not,  121.  a 
In  what  person  a  que  ettate  ought  to  be  alleged, 

and  in  what  not,  121.  b. 

Quid    Juris    Clamat,     See  Attornment^ 
Infant^  Per  Quce  Servitia. 

Where  the  partionlar  tenant  shall  be  compelled  to 
attorn  in  a  quid  jurie  elamat  upon  grant  of  the 
reversion,  and  where  not,  318.  a. 

Where  the  lessee  shall  not  be  compelled  to  attorn 
in  a  quid  juris,  Ac,  until  allowance  of  his  privi- 
leges, 320.  b. 

Where  in  a  quidjurie  elamat  by  baron  and  feme,  the 
privileges  of  the  lessee  shall  be  entered  of  record 
notwithstanding  the  coverture ;  eecut  in  case  of  an 
infant,  320.  b. 

Tenant  in  tail  not  compellable  to  attorn  in  a  quid 
juris  elamat ;  tecus  in  a  qua  servitia  or  quern  red- 
ditum  reddit,  310.  b. 

Where  one  parcener  grants  her  estate  in  a  reversion 
by  fine,  the  conusee  shall  have  a  quidjurie  elamat 
for  a  moiety,  310.  b. 

Where  the  reversion  of  a  rent-charge  upon  a  grant 
for  life  is  granted  over,  a  quid  juris  elamat  fieth 
against  the  grantee  for  life,  and  not  against  the 
ter tenant,  311.  b. 

Where  the  nonsuit  of  one  plaintiff  in  a  quid  juris 
elamat  shall  be  the  nonsuit  of  both,  139.  a. 

Quod  Ei  Deforceat.     See  Stat.  W,  2.  c.  4. 

Where  and  against  whom  such  writ  lioth,  331.  b. 

354.  b. 

The  form  of  the  writ,  355.  a. 

Where  upon  a  recovery  by  default  in  an  action  of 

waste,  a  quod  ei  de/oreeat  lieth,  355.  a.  and  b. 
Where  it  lieth  upon  a  recovery  by  default  in  assise, 

355.  b. 

Where  notwithstanding  ho  in  the  reversion  is  re- 
ceived upon  the  default  of  tenant  for  life,  and  a 
verdict  found  agunst  him,  a  quod  ei  de/oreeat  lieth 
by  the  tenant,  355.  b. 

Where  it  lieth  upon  a  recovery  against  baron  and 
feme,  albeit  the  stat  W.  2,  saith  against  tenant 
in  dower,  or  for  life,  356.  a. 

Where  it  lieth  not  by  the  wife  upon  such  recovery 
after  the  death  of  the  husband,  356.  a. 

Rodmans  and  Radchemistres, 
Where  they  are,  5.  b.  86.  a. 

Ransom.     See  Fines. 

What,  and  whence  derived,  127.  a. 

Rape. 

The  signification  of  the  word,  123.  b. 
What  offence  accounted  in  ancient  time,  and  how 
punished,  and  what  at  this  day,  ibid. 

Ratumdbili  Parte  Bonorum, 

Where  and  by  whom  such  writ  lieth,  aad  where  and 
by  whom  not»  176.  b. 
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Rayishment  of  Ward.     See  Marriage^  Stat. 
W.  2,  c.  35.    Wardship. 

Where  and  by  whom  it  lieth,  89.  b. 

Where  it  lieth  against  the  sovereign  of  a  bouse  of 
religion,  for  admitting  the  heir  to  be  there  pro- 
fessed, 137.  a. 

Rebutter.     See  Youcher,  Warranty. 

The  signification  and  derivation  of  the  word,  303.  b. 
365.  a. 

Where  an  assignee  shall  rebut  by  reason  of  a  war- 
ranty in  law,  and  where  not,  384.  b. 

Where  a  disseisor,  Ac.  or  other  tenant  not  privy  in 
estate,  or  to  the  deed,  shall  rebut,  and  where  not, 
389.  a. 

Reclase.     See  Entry  Congeable. 

The  signification  and  derivation  of  the  word,  258.  b. 
Where  the  entry  of  a  person  recluse  shall  bo  tolled 

by  a  disoent  without  claim,  ibid. 
Where  such  person  shall  appear  by  attorney,  where 

others  must  in  proper  person,  258.  b. 

Record.     See  Court,  Outlawry. 

Record,  what,  and  whence  derived,  117.  b.  260.  a. 
How  triable,  117.  b.  260.  a. 
When  a  record  is  alterable,  and  when  not,  260.  a. 
Nul  tiel  record,  no  plea  against  the  king's  letters 

patent,  ibid. 
Outlawry,  no  prejudice  until  it  be  of  record,  128.  b. 

288.  b. 
Where  strangers  shall  take  advantage  of  a  record, 

352.  b. 

Recovery.  See  Error,  Executor,  Falsify- 
ing of  Recovery,  Forfeiture,  Remitter, 
Statutes  W,  2.  c,  3.  14  El.  c.  8.  21  ff, 
8.  c,  15. 

The  etymology  and  signification  of  the  word,  154.  a. 

What  remedy  at  the  common  law  he  in  the  remain- 
der or  reversion  had  upon  a  feigned  recovery  suf- 
fered by  tenant  for  life,  and  what  at  this  day,  356. 
a.  362.  a. 

Where  upon  a  recoveiy  against  tenant  in  tail  exe- 
cution may  be  sued  against  his  issue,  and  where 
not,  361.  b. 

Where  a  recovery  by  default  against  one  out  of  the 
realm  in  the  king's  service  shall  not  be  avoided 
by  error,  260.  b. 

Where  the  recoverer  shall  have  waste,  or  distrain 
for  a  rent,  for  which  the  recoveroe  could  noty  and 
where  not,  104.  b. 

Where  no  bar  to  an  entail,  360.  b. 

Lessee  for  years  may  falsify  a  recovery,  46.  a. 

Recovery  in  Value.     See  Execution,  # 
Voucher,  Warranty. 

Where  lands  by  purchase  shall  be  liable  to  execu- 
tion in  value  in  case  of  a  warranty  by  descent 
and  where  not,  102.  a. 

Where  the  lands  which  the  vouchee  had  at  the  time 
of  the  voucher,  or  u>arrantia  eharta  brought,  shall 
be  liable  to  execution  in  v^lue,  notwithstanding 
alienation  before  judgment,  ibid. 

Where  a  recovery  feeing  had  against  tenant  in  taU, 

and 
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and  his  wife  who  bad  nothing,  upon  a  reoovery 
oTer  the  expenses  shall  enure  to  the  husband 
only,  376.  b. 

Redisseisin. 

When  it  lieth  not  upon  a  reeovery  in  a  writ  of 
right  close  in  nature  of  an  assise  in  ancient  de- 
mesne, or  in  an  assise  of  fresh  •  force  by  bill, 
154.  a. 

When  giren,  and  in  what  case,  154.  a. 

Where  it  lieth  against  one  disseisor  above,  albeit 
the  recovery  in  assise  was  against  two;  tecua 
where  one  disseisor  and  a  stranger  redisseise  the 
plaintiff,  154.  b. 

Where  it  lieth  not  against  the  husband  and  wife 
upon  a  recovery  in  assise  against  the  wife,  but 
where  the  wife  was  plaintiff  in  the  assise,  she 
and  her  husband  may  join  in  the  redisseisin,  ibid. 

Where  two  several  redissoisins  may  lie  upon  one  re- 
covery in  assise,  ibid. 

Where  it  lieth  against  the  disseisor,  and  his  feoffee 
after  the  second  disseisin,  ibid. 

Where  it  Heth  not  against  the  tenant  in  the  first 
assise,  being  no  disseisor,  albeit  he  disseises  the 
plaintiff  after,  164.  b. 

Where  it  lieth  upon  a  redisseisin  of  parcel  of  the 
tenements  formerly  recovered,  ibid. 

Where  it  lieth  of  a  rent-seek  by  surplusage  formerly 
reeovered  by  the  mesne  as  a  rent  service,  154.  b. 

Where  it  lieth  by  tenant  in  tail  after  possibility,  Ac. 
upon  a  recoveiy  by  him  being  tenant  in  special 
tail,  ibid. 

Where  it  lieth  upon  a  redisseisin  of  a  common  after 
a  recovery  of  the  land  out  of  which,  Ac.  ibid. 

KegisteT  of  Writs. 

What,  and  its  antiquities,  16.  b.  73.  b.  159,  a. 

Relation.  See  Alien,  Attornment,  Bar- 
gain and  Sale,  Conditions,  Felony, 
Grants,  Leases,  BeJeases. 

How  the  word  {prctdie^)  in  grants  shall  have  rela- 
tion, 20.  b. 
How  Uie  word  {eadtm)  shall  have  relation   where 

two  things  are  mentioned  before,  20.  b. 
The  relation  and  force  of  the  word  {indc),  82.  b. 

203.  a. 
Where  a  feoffment  relating  to  the  estate  of  another 

shall  pass  a  fee  simple  without  the  word  (heirs), 

9.  b. 
Where  and  to  what  intents  an  escheat  or  forfeiture 

shall  relate  to  the  time  of  the  felony  committed, 

and  where  and  to  what  not,  13.  a.  390.  b. 
Where  a  relation  shall  not  work  a  wrong  or  charge 

to  a  third  person,  150.  a. 
Where  the  relation  of  an  estate  gained  by  wrong 

shall  not  defeat  an  estate  subsequent  gained  by 

right,  277.  b. 

Beleaaes.  See  Action,  Conditions,  Con- 
firmation, Execution,  Grants,  Relation, 
Beserraiion,  Waste. 

The  form  of  a  release,  264.  a.  b. 

The  sevcnl  sorts  of  releases,  204.  a.  bw 
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The  proper  words  of  release,  and  what  words  shall 

be  said  to  amount  to  a  release,  and  what  not,  264. 

b.  306.  a. 
What  act  by  him  that  right  hath  shall  be  said  a 

release  in  law  of  his  right  or  action,  and  what 

not,  and  how  it  differeth  from  a  release  in  deed, 

164.  b. 
How  many  several  ways  a  release  may  enure,  193. 

b.  273.  b. 
Where  a  release  of  right  to  one  that  hath  neither 

freehold  in  deed  or  in  law  shall  be  good,  and 

where  not,  265.  b.  266.  a.  b.  267.  a.  284.  a.  b. 
Where  a  release  of  an  annuity  to  the  patron  in  time 

of  vacation  shall  be  good ;  mcim  to  the  ordinary, 

266.  a. 
Where  privity  shall  be  requisite  to  the  release  of  a 

right,  and  where  not,  266.  a.  268.  a.  275.  a. 
Where  and  by  what  means  a  disseisee  may  release 

his  right  for  life  only,  and  where  and  by  what  not, 

264.  b. 

Where  by  a  release  of  all  right  in  the  land,  a  power 
or  authority  shall  be  determined,  and  where  not, 

265.  b. 

Where  such  release  shall  not  extinct  a  future  right 

or  possibility,  264.  a.  b. 
Where  a  release  of  dower  to  him  in  the  reversion 

upon  an  estate  for  life  shall  be  good,  264.  a. 
Where  a  release  to  the  tenant  for  life  shall  enure  ta 

him  in  the  reversion  or  remainder,  tt  i  eonvem, 

and  where  not,  267.  b.  per  tot.  pag.  275.  a.  b.  279. 

b.  285.  b.  297.  b. 

Where  and  to  what  purposes  a  relesse  to  Wm  that 
hath  but  a  bare  right  shall  be  good  and  available, 
and  where  and  to  what  not,  267.  a.  268.  a.  b. 
269.  a. 

How  many  ways  a  seigniory,  rent  or  right  may  be 
released,  268.  a. 

Where  a  release  to  him  that  hath  no  estate  or  right 
shall  be  good,  265.  b.  268.  a.  269.  a. 

Where  a  disseisor  makes  a  release  to  one  and  hii 
heirs  pur  outer  vie,  a  release  by  the  disseisee  to 
the  heir  after  the  death  of  the  lessee  before  entry 
shall  extinct  his  right,  275.  a. 

Where  a  release  to  one  disseisor  shall  enure  to  the 
companion,  and  where  not,  194.  a.  275.  b.  276.  a. 
per  tot,  pag.  378.  a. 

Where  a  release  by  the  patron  to  one  usurper  shall 
enure  to  both,  194.  a.  276.  a. 

Where  a  release  to  one  feoffee  of  the  disseisor  shall 
enure  to  both,  194.  b.  276.  b.  277.  a. 

Where  a  release  to  one  trespasser  shall  be  available 
to  his  companion,  232.  a. 

Where  a  release  to  the  executors  shall  be  a  good  bar 
in  an  action  against  the  heir,  232.  a. 

Where  and  to  what  purposes  after  a  feoffment  in 
fee  by  the  tenant,  the  release  of  the  lord  shall  be 
good  to  the  feoffor,  and  where  and  to  what  not, 
269.  a.  b. 

Where  such  feoffor  shall  take  advantage  of  a  re- 
lease, by  the  lord  to  the  feoffee,  but  not  i  eonvereo, 
269.  b. 

Where  a  release  to  the  assignee  of  tenant  for  life 
shall  be  a  good  plea  in  an  action  against  the 
tenant  for  waste  done  before  the  assignment, 
269.  b. 

To  what  purposes  a  release  to  a  lessee  for  years  be- 
fore entry,  or  to  him  that  hath  a  fkature  interest, 
shall  be  good,  and  to  what  not,  46.  b.  270.  a. 

Where  a  release  to  one  in  reversion  or  remainder 

for 
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for  yean  shall  be  good  to  enlarge  his  estate, 

270.  a. 
Where  the  release  by  one  Joint  lessee  for  years 

to  his  companioBy  shall  be  good  before  entry, 

270.  b. 
Two  grantees  of  the  next  aroidance,  a  release  by 

the  one  to  the  other  before   the  church  yoids, 

good  'j  Mcut  after,  270.  b. 
Where  a  release  to  a  tenant  at  will  shall  be  good  to 

enlarge  his  estate ;  9eeua  to  a  tenant  at  sofferanoe, 

270.  b.  271.  a. 
Where  npon  a  feo£fment  in  trust  the  feoffor  occupies 

ond  takes  the  profits,  a  release  to  him  by  the 

feoffees  shall  be  good,  271.  a.  b.  272.  a.  b. 
What  shall  be  said  a  sufficient  privity  whereupon 

a  release  may  ennre  by  way  of  enlargement  of 

the  estate,  and  what  not,  272.  b.  273.  a.  per  tot. 

paa. 
In  what  release  words  of  limitation  are  requisite  to 

the  passing  of  an  inheritance,  and  in  what  not, 

273.  b.  274.  a.  b.  276.  a.  280.  a. 
Where  a  feme  covert  is  tenant  for  life,  a  release  to 

the  husband  and  his  heirs  shall  be  good,  173.  b. 

299.  a. 
Where  a  release  to  tenant  by  statute  merchant,  Ac. 

or  guardian,  which  hold  over  for  the  value,  shall 

be  good  to  enlarge  their  estates,  273.  b. 
Lessee  for  ten  yean,  the  remainder  for  twenty  years, 

by  the  release  of  him  in  the  remainder  to  the 

leasee  he  shall  have  for  thirty  years,  273.  b. 

What  pi^vity  requisite  to  a  release  which  enures  by 

way  of  mitter  Veatatey  273.  b. 
Where  and  to  what  purposes  the  release  of  one 

jointenant  to  his  companion  shall  enure  by  way 

of  mitier  Testate,  and  where   and   to  what  not, 

273.  b. 
Where  the  release  of  one   ooparoener  of  a  rent, 

shall  enure  to  the  other  by  way  of  miner  Veetate, 

albeit  her  moiety  be  in  suspense,  et  nc  6  eonvereo, 

273.  b. 
Where  one  coparcener  of  a  rent  marries  the  ter- 

tenant,  and  the  other  releases  to  the  husband  and 

wife,  how  it  shell  enure,  qvcere,  ibid. 

Where  a  release  of  a  right  upon  condition  shall  be 
good ;  eecM  of  a  condition  upon  condition,  274.  b. 

Where  lessee  for  years  is  ousted,  and  he  in  the  re- 
version disseised,  by  the  release  of  the  lessee  to 
the  disseisor,  the  disseisee  may  enter;  eecita  in 
case  of  a  lease  for  life,  175.  b.  276.  a. 

Where  a  release  by  one  if  hose  entry  is  lawful  to 
him  that  is  in  by  wrong,  shall  purge  and  take 
away  all  mean  estates  and  titles;  aeetu  where  his 
entiy  is  not  lawful,  266.  b.  277.  a.  b.  278.  a. 

Where  a  release  to  the  feoffee  of  lessee  for  life  of 
the  disseisor  shall  exclude  the  disseisor  of  his 
entry,  276.  b. 

Where  a  release  to  one  feoffee  of  such  lessee  shall 
bar  the  disseisor  as  to  both,  277.  a. 

Where  the  feoflbe  of  a  disseisor  upon  condition 
makes  a  feoffment  over,  a  release  by  the  disseisee 
to  the  second  feoffee  shall  extinct  the  condition; 
seciM  of  a  release  to  the  first  feoffee,  277.  b. 

Where  the  release  of  the  disseisee  to  a  disseisor  to 
the  use  of  another,  shall  take  away  the  agreement 
of  ceetuy  qtte  lete,  277.  b. 

Where  two  disseisors  release  to  their  disseisor,  and 
after  disseise  him,  the  release  of  the  disseise^  to 
one  or  both  of  them,  shall  not  exclude  the  second 
diaieiflor  to  re-anter,  278.  a. 
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To  what  purposes  the  release  of  the  disseisee  to 
one  disseisor  shall  be  said  to  enure  by  way  of 
entry  and  feoffment^  and  to  what  not,  194.  b. 
278.  a.  b. 

Where  acts  done  to  or  by  the  disseisor  shall  not  be 
avoided  by  the  alteration  of  his  estate,  by  the 
release  of  the  disseisee,  278.  a.  b. 

Where  an  alien  disseisor  is  indenisened,  by  the  re> 
lease  of  the  disseisee  to  him,  the  king  shall  not 
have  the  land ;  seeus  if  he  were  the  feoffee  of  a 
disseisor,  278.  b. 

Where  the  lord  disseises  his  tenant  and  is  disseised, 
the  release  of  the  tenant  to  the  second  disseisor 
shall  not  revive  the  seigniory ;  eeeue  if  the  lord 
and  a  stranger  had  disseised  the  tenant,  and  the 
disseisee  released  to  the  stranger,  278.  b. 

Where  a  release  shall  be  said  to  ennre  totally  by 
way  of  extinguishment,  and  where  only  as  to  some 
purposes,  279.  b.  280.  a.  313.  b. 

Where  a  release  to  one  jointenant  shall  ennre  to  his 
companion,  and  where  not,  194.  a.  b. 

Where  a  release  by  one  Jointenant  or  parcener  to 
his  companion  shall  be  good,  and  where  not,  and 
how  such  release  shall  enure,  193.  a.  per  tot.  pag, 
318.  a. 

Where  the  feme  mesne  and  the  tenant  intermarry, 
and  the  lord  paramount  releases  to  the  husband 
and  wife,  how  it  shall  enure,  qtmre,  208.  a. 

Where  a  release  which  enures  by  way  of  extinguish- 
ment may  admit  of  a  limitation,  and  where  no^ 
280.  a. 

When  by  the  release  of  the  lord  to  his  tenant  of 
all  his  right  in  the  land,  the  seigniory  shall  be 
extinct  without  words  of  inheritance,  280.  a. 

Where  one  release  shall  enure  to  extinguish  several 
rights  in  one  and  the  same  laud,  280.  a. 

Where  the  release  of  the  lord  of  all  his  right  to  the 
tenant,  and  a  lease  for  years  of  the  seigniory, 
shall  extinguish  the  seigniory  and  estate  of  the 
lessee  also ;  eeeue  of  a  release  to  them  and  their 
heirs,  280.  a. 

Where  in  mixt  aotions  a  release  of  all  actions  real 
or  personal  shall  be  a  good  bar,  285.  a.  b. 

Where  in  an  assise  by  three  Join  tenants  a  release 
of  actions  personal  by  one  to  the  disseisor  shall 
not  bar  his  companion,  285.  a. 

Where  in  a  writ  of  ward  by  two,  a  release  by  one 
to  the  defendant  shall  enure  to  the  benefit  of  his 
companion  for  the  whole,  285.  a. 

Where  a  release  of  actions  personal  shall  be  a  good 
bar  in  actions  real  where  damages  are  to  be  re- 
covered, and  where  not,  285.  a.  b. 

Where  a  release  of  all  actions  to  the  disseisor  or 
his  tenant  for  life  shall  not  extend  to  his 
feoffee  or  him  in  the  remainder,  275.  b.  285.  b. 
286.  a. 

Where  such  release  shall  not  prejudice  the  heir  of 
the  disseisee  of  his  action  after  the  death  of  bis 
ancestor,  285.  b. 

Where  a  release  of  actions  real  shall  be  available 
only  to  the  tenant,  285.  b.  286.  a. 

Where  a  release  of  all  actions  shall  bar  a  right,  and 
where  not,  but  the  party  notwithstanding  may 
enter  or  seise,  268.  a.  b. 

Where  a  release  of  actions  real  before  the  statute 
of  uses,  was  a  good  plea  by  the  pernor  of  the 
profits,  287.  a. 

Where  a  release  of  all  actions,  appeals  or  deonands, 
shall  be  a  good  bar  in  an  appeal  of  death ;  9*em» 

of 


COMMENTARY  UPON  LITTLETON. 

BB  BB 


(cziii) 


of  ft  MlMve  of  all  aetions  real  and  penonali  287. 

b.  388.  a.  291.  K 
Wlien  a  release  of  actions  personal  shall  be  a  good 

bar  in  an  iqtpeai  of  majheniy  288.  a. 
Where  a  release  of  all  actions  shall  be  a  good  plea 

in  a  writ  of  error  or  attaint,  and  where  not,  288. 

b.289.  a. 
By  a  release  of  demands  what  things  are  released, 

291.  a.  292.  a.  392.  b. 

Where  bj  a  release  of  quarrels  all  actions  and  eaoses 
ef  actions  are  released,  292.  a. 

Where  a  release  of  all  actions  shall  discharge  an  ob- 
ligation before  it  be  broken;  »eeu»  of  a  corenant, 

292.  b. 

Where  by  a  release  of  all  actions  a  rent  at  a  day 

after,  or  an  annuity  not  behind,  is  not  released, 

292.  h. 
Where  he  in  the  remainder  in  taU  releases  to  the 

tenant  for  Hfe  in  possession  of  all  his  right,  what 

shall  pass,  845.  b. 

Belief.      See    Debt,    Seijeanty,    Stat,    of 
Magna  Charta,  c.  2. 

Befief  what,  and  whence  deriyed,  76.  a.  83.  a.  b. 
What  the  relief  of  a  knight  and  each  nobleman  was 

by  the  eommon  law,  and  what  now  by  the  statnte, 

78.  a.  89.  b.  83.  b.  108.  a. 
The  relief  of  the  tenant  who  holdeth  by  the  entire 

Iba  of  a  knightTs  moiety  or  third  part,  88.  a.  b. 

188.  a. 
Hie  remedy  which  the  lord  hath  for  his  relief,  and 

where  an  action  of  debt  Ueth  for  relief,  and  where 

not,  83.  a. 
Where  the  lord  by  knight  serrice  shall  hare  both 

wardship  and  relief  of  the  same  hoir,  and  where 

neither,  88.  b. 
Where  the  heir  within  age  shall  pay  relief,  and 

whore  not,  ibid. 
Where  the  snecesser  of  an  abbot  or  bishop  shall  pay 

relief  and  where  not,  84.  a.  99.  a. 
Where  the  lord  shall  haTS  relief  of  the  heir  enfeoffed 

by  coUosion,  84.  a. 
The  relief  of  a  tenant  in  soosge,  90.  b.  91.  a. 
Where  the  rent  is  ten  shiiiings  or  a  pair  of  spars, 

what  relief  shall  be  paid,  and  who  shall  have  the 

election,  90.  b.  91.  a. 
Where  the  rent  is  not  annual,  wliat  relief  shall  be 

paid,  91.  a. 
At  what  time  the  relief  of  snch  tenant  shall  be  dne 

to  the  lord,  and  where  the  lord  shall  not  distrain 

till  a  certain  time,  91.  a.  92.  a. 
Where  the  heir  of  ceaUof  fue  we  shall  pay  relief, 

91.  a. 
Of  wliat  terriee  a  relief  shall  be  due,  and  of  what 

Boi,  91.  b.  93.  a. 

Btnudnder.  See  Entry  Congeable,  Heir, 
Ingtant,  Prerogative,  Releapes,  Remitter, 
Beyersion,  Waste. 

Bemainder  what,  and  whence  derired,  49.  a.  143.  a. 
it  shall  pass  without  deed,  49.  a.  143.  a. 


Where  a  remainder  nmy  depend  without  a  particnlar 
298.  a. 


Where  the  defeatiac  of  the  particular  estate  shall 
defeat  the  remainder,  and  where  not,  ibid, 

A  ivat  granted  to  the  tertenant  for  life,  the  remain- 
der in  fee,  a  good  remainder,  298.  a. 
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Where  the  rent  is  granted  jmr  avter  vie,  the  remain- 
der in  tail  to  eetttni  que  vie,  a  good  remainder, 
298.  a. 

Where  by  the  grant  of  a  remainder  a  reversion  slmll 
pass,  299.  b. 

Where  the  execution  of  a  particular  estate  upon  a 
fine  avr  ^rant  et  render,  shall  be  an  execution  of 
the  remauder,  364.  b. 

Where  a  remainder  not  resting  at  the  time  of  the 
particular  estate  created  by  Uvery  shall  be  good, 
and  where  not,  284.  a.  377.  b.  378.  a. 

Bemitter.  See  Appendant,  Char^,  Entry, 
Gongeable,  Fines,  Jointenant,  Warranty. 

The  etymology  and  description  of  a  remitter,  347.  b. 

The  incidents  to  a  remitter,  348.  a. 

Where  a  remitter  shall  operate  upon  a  ft'eehold  in 
law  descended  before  entry,  348.  a. 

Where  tenant  in  tail  disseisee  his  disoontinuee,  his 
issue  shall  be  remitted,  notwithstanding  the  in- 
fancy or  coTorture  of  the  disoontinuee,  348.  a. 

Where  tenant  in  tail  enfeoffs  his  issue  within  sge,  he 
is  remitted;  eeeue  of  a  use  remitted  to  him  upon  a 
feoffment,  348.  b.  350.  b.  351.  b. 

What  charges  bv  the  issue  shall  be  avoided  by  a  re- 
mitter, and  what  not,  349.  a. 

Where  an  usurpation  shall  work  a  remitter,  194.  a. 

Where  the  issue  in  tail  within  age  enters,  or  inter- 
marries with  the  disoontinuee,  he  is  ^milted  f 
eeeue  if  of  full  age,  202.  b.  350.  b. 

Where  a  risht  without  an  action,  or  an  action  with- 
out  a  right,  shall  work* no  remitter,  348.  a.  349.  b. 
358.  a. 

Where  tenant  in  tail  suffers  an  erroneoas  recovery, 
and  disseises  the  recoveror,  and  dies,  his  issue  is 
not  remitted,  349.  b. 

Where  a  stranger  usurps  upon  a  purchaser  of  an  ad- 
Towson,  and  grants  to  him  in  fee,  who  dies,  his 
issue  is  not  remitted,  349.  b. 

Where  a  moiety  of  the  lands  discontinued  descend- 
ing upon  the  issue  in  tail  shall  be  a  remitter  only 
for  the  same  moiety,  350.  a. 

Where  tenant  in  tail  enfeolb  his  issue  within  age 
and  a  stranger,  no  remitter  to  the  issue  but  for  a 
moie^,  350.  a. 

Where  the  husb|uid  discontinues,  and  retakes  to 
himself  and  his  wife  during  his  life,  the  feme  is 
remitted,  850.  b.  351.  b. 

Where  an  infimt  or  feme  covert  shall  be  remitted 
against  their  deed  indented,  or  acceptance  by  fine,. 

353.  a. 

Where  upon  a  discontinuance  by  the  husband  by 
fine,  a  grant  and  render  to  the  wife  shall  be  a  re- 
mitter to  her,  albeit  she  be  no  party  to  the  writ,  or 
eonusans,  353.  a. 

Where  baron  and  feme  tenants  in  special  tail  levy 
a  fine  at  the  common  law,  and  retake  in  fee,  the 
feme  is  not  remitted,  but  her  isiae  upon  the  dis- 
sent shall,  358.  a. 

Where  the  issue  in  tail  of  full  age  takes  husband,  a 
lease  to  her  and  her  husbund  by  the  disoontinuee 
shall  be  a  remitter,  353.  b. 

Where  a  man  shdil  be  remitted  against  his  own  dis* 
continuee  and  reprisal,  354.  a. 

Where  a  remitter  to  the  particular  estate  shaU  be  a 
remitter  to  all  in  the  reversion  or  remaimder, 

354.  b. 
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Where  a  remitter  to  the  particular  estate  shall  be  a  The  dinsion  of  rents,  141.  b. 

remitter  to  the  rererjion,  notwithstanding  a  mean  r^^^  service,  what,  87.  b.  141.  b.  142.  b. 

remainder  be  barred  daring  the  disoontinaance,  _     ,            ,.       .     , ,                         .  ,     ,^«       . 

354, 1),  Such  rent  distramable  of  eommon  nght,  142.  «.  b. 

Whore  a  remitter  to  the  particular  estate  shall  de-  How  such  rent  may  become  seek,  150.  a.  b.  151.  a. 

Test  a  remainder  or  reversion  settled  in  the  king  To  what  purposes  such  rent  become  seek  shaU  be 

during  the  discontinuance,  tbtd,  ^id  to  participate  of  the  nature  of  a  rent  seryioe. 

Where  aOer  a  recovery  by  default  against  a  feme  a  .^^  to  what  nSt,  150.  b.  153.  a.  164.  b.  309.  b.    ■ 

lease  to  her  and  her  husband  shall  be  a  remitter  ^        .     ,        , . 

to  the  feme,  336.  a.  350.  a.  ^"*  ®'  '''»*'  things  a  rent  may  be  granted  or  re- 

Where  the  discontinuee  of  the  husband  enfeoffs  the  "®'"^®*^'  ^^  out  of  what  not,  47.  a.  142.  a.  144.  a. 

husband  and  wife  and  a  stranger,  the  wife  is  re-  Where  a  tenure  being  by  homage,  fealty,  and  r«nt, 

mitted  to  a  moiety,  866.  b.  ^^  ^  recovery  or  grant  of  the  rent,  the  homage 

Where  the  discontinuee  of  the  husband  makes  a  lease  *°<*  ^^^^J  "^^^  P"«'  *"<*  ^^^^  ^^^  1*^-  •• 

to  the  wife,  the  disagreement  of  the  husband  shall  Rent  charge,  what,  243.  b.  144.  a. 

not  oust  the  feme  of  her  remitter,  356.  b.  357.  a.  ^^h^e  a  grant  to  distrain  shall  amount  to  a  nmt 

Where  the  wife  being  remitted  during  the  coverture,  charge,  146.  b.  148.  a.  308.  a.  b. 


may  after  the  death  of  her  husband  wave  her  re- 
mitter, and  where  not,  357.  a. 

Where  tenant  in  tail  to  him  and  his  heirs  females 
discontinues,  and  retakes  in  fee,  and  dies,  having 
a  daughter,  the  son  bom  after  shall  not  devest  the 
remitter,  357.  a. 

Where  covin  in  the  husband  and  wife  to  disseise  the 
discontinuee,  and  enfeoff  them,  shall  hinder  the 
remitter  to  the  wife,  357.  a. 

Where  tenant  in  tail  and  his  issue  disseise  the  dis- 
oontinuee  to  the  use  of  the  father,  who  dies,  the 
issue  is  not  remitted  against  the  discontinuee, 
albei^  he  be  against  all  others,  357.  b. 


Where  words  in  a  grant  shall  amount  to  a  r«nt 
charge,  albeit  there  be  no  express  worda  of  charge 
or  distress,  147.  a. 

Where  in  a  grant  of  a  rent  a  protnw  not  to  charge 
the  person  of  the  grantor  shall  be  good,  and  where 
not,  146.  a.  per  tot,  pag. 

Where  in  such  a  grant  a  pnnfUo  not  to  charge  the 
land  shall  be  void,  146.  a. 

Where  the  person  of  the  grantor  shall  be  charged 
with  a  rent  charge,  notwithatanding  a  proviwo  to 
discharge  his  person,  146.  b. 


Where  one  Jointenant  is  of  covin  to  disseise  the  heir   ^°*  ''®®^'  ^^**  *°^  whence  so  called,  143.  b.  144.  a. 


of  thdr  disseisor,  and  enfeoff  them,   the   other 
being  not  privy  to  the  covin  is  remitted  for  his 
« part,  357.  b. 

Where  the  husband  discontinues  and  retakes  fur  life, 
the  remainder  to  his  wife,  by  the  death  of  the  hus- 
band the  wife  is  remitted  before  entry,  and  cannot 
wave.  368. «.  b. 


Where  a  rent  is  granted  out  of  one  manor  with  a 
clause  of  distress  in  another,  what  rent  it  shall  be, 
and  how  construed.  147.  a.  per  tot.  pag. 

Where  a  rent  is  granted  out  of  two  acres,  with  a 
clause  of  distress  in  one,  or  to  two  persons  with 
a  dibtress  to  one,  what  rent  it  shall  be  construed, 
147.  b. 


Where  a  freehold  in  law  aocniing  to  the  iasne  in  tail  ^j!?  ^'  «^*^^  S^  ^  ^^  J*®""'  "^^^^  ^  ^^  executor, 


or  disseisee  by  survivorship,  or  by  reason  of  a  re- 
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mainder,  shall  work  a  remitter,  and  where  not>  Where  the  same  rent  may  be  both  charge  and  seek, 

358.  b.  369.  a.  and  b.  divereie  temporibua,  147.  b. 

Where  an  abbot  or  bishop  discontinues,  and  retakes  Where  a  rent  in  fee  is  granted  out  of  lands  in  fee 

in  fee  by  licence,  the  successor  shall  be  remitted  and  a  term  for  years,  or  solely  out  of  a  term  for 

and  defeat  Uie  mean  charges,  360.  a.  b.  years,  how  it  shall  be  construed,  ibid. 

Where  a  remitter  shall  be  wrought  by  a  matter  tn  Where  a  man  seised  of  twenty  acres  grants  a  rent  of 

pais  albeit  the  discontinuance  groweth  by  matter  20«.  percipient  de  qnalibet  aero,  now  it  shall  be 


of  record,  355. 
Where 


a.  356.  a.  361.  b.  construed,  147.  b.  267.  b. 

^here  in  a  lormedon  or  writ  of  entry  the  tenant  Where  the  bargainor  and  bargainee  join  in  the  giant 
pleads  non  tenure  or  disclaims,  by  the  entry  of  the       of  a  rent,  how  it  shall  be  construed  before,  and 
issue  in  tall  or  disseisee,  they  are  remitted  before 
judgment,  362.  a.  363.  a. 
Where  a  claim  in  pait  shall  not  hinder  a  remitter; 
aeeua  of  an  indenture,  or  a  claim  of  record,  363.  b. 
364.  a. 


Where  a  man  of  full  age  having  a  right  of  entry 
takes  an  estate  he  is  remitted,  tecw  of  a  right  of 
acUon,  363.  b.  364.  a. 

Where  a  remitter  to  one  jointenant  shall  be  a  remit- 
ter to  his  companion,  and  where  not,  364.  b. 


how  after  enrolment,  147.  b. 

Where  a  rent  granted  for  owelty  of  partition  shall 
be  good  without  deed;  eeeue  of  a  rent  of  owelty  of 
exchange,  169.  a. 

What  real  actions  lie  for  the  recovery  of  a  rent 
charge,  or  iteck  after  seisin,  160.  a. 

Where  money  given  in  seisin  of  a  rent  before  the 
day,  shall  not  be  abated  out  of  the  rent,  316.  a. 


Replevin.      See    Property,    Stat.    MarJh. 

cap.  22. 

tionment,  Confirmation,  Discontinuance,  The  etymology  of  the  word  (replevin),  146.  b.  161.  a. 
Disseisin,      Distress,      Extinguishment,  Where  such  writ  Hcth,  ibid. 

',  Grants,  Manor,  Reservation,  Sei-  How  many  ways  goods  may  be  replevied,  146.  b. 

.,  Stat.  32  H.  8.  C.  37.      Suspension.       Where  a  replevin  brought  by  him  that  had  no  pro- 
perty in  Che  guuds  at  tiie  time  of  the  taking  shall 
ISie  derivation  of  the  word,  141.  b.  be  good,  and  where  not,  145.  b. 

Where 


Rents.     See  Annuity,  Appendant,  Appor- 


Fealty, 


Bin, 
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Where  »  laan  may  haye  a  replevin  of  goods  not  dis- 
trained, 145.  b. 
Thie  several  pledges  the  sheriff  oaght  to  take  in  a 

repleTin,  145.  b. 
Where  a  replevin  lieth  notwithstanding  a  grant  to 

keep  the  goods   distrained    against   gages    and 

pledges,  145.  b. 
Where  a  replevin  lieth  notwithstanding  the  property 

onee  tried  and  found  for  the  defendant,  145.  b. 
Where  the  beasts  of  several  men  are  taken,  they 

shall  not  join  in  a  replevin,  145.  b. 
In  a  replevin  property  to  the  plaintiff  and  a  stranger, 

or  where  there  be  two  plaintiffs,  property  to  one 

of  them  a  good  plea,  ibid. 

Report. 

What»  Mid  whence  derired,  293.  a. 

Request.     See  Condition,  Demand,  Dower. 

What  shall  be  a  suffioient  request  by  the  wife  to  en- 
title her  to  damages  in  a  writ  of  dower,  and  what 
ntot,  32.  b. 

Where  an  estate  is  to  be  made  upon  reqnest  by  force 
of  a  condition,  by  whom,  when,  and  where  such 
request  ought  to  be  made,  220.  a. 

Besceit.     SeeStst.   W.  2.  c  3.  Glocester, 

c.  11. 

The  etymology  and  signifieation  of  (he  word,  192.  b. 

352.  b. 
Where  a  feme  being  received  shall  plead,  and  advan- 
tage shall  be  taken  against  her  as  a  feme  sole,  and 

where  not,  353.  a. 
Where  in  an  action  of  waste  against  the  husband 

and  wife,  upon  the  default  of  the  husband  the 

wife  shall  be  received,  355.  a. 
Where  be  in  the  reversion  shall  be  reoeiTod  upon 

the  default  of  tenant  for  life,  albeit  the  statute 

speaketh  of  a  remainder,  356.  a. 

Rescous. 

The  description  and  derivation  of  rescous,  160.  b. 
Where  Uie  cattle  distrained  go  into  the  house  of  the 

owner,  the  not  delivery  of  them  shall  be  esteemed 

in  law  a  rescous,  161.  a. 
Where  the  owner  may  make  rescous  of  a  distress 

taken  without  cause,  and  where  not,  47.  b.  160.  b. 

161.  a. 
Where  rescous  shall  be  a  disseisin  of  a  rent  servicci 

and  where  not,  160.  b.  161.  a. 
Where  the  lord  distrains  his  tenant  in  the  highway 

within  his  fee,  the  tenant  may  make  rescous, 

161.  a. 
Where  the  tenant  may  make  resooos  upon  a  distress 

of  the  lord  taken  out  of  his  fee,  and  where  not, 

161.  a. 
Where  the  party  not  guilty  may  make  rescous  upon 

an  arrest  of  the  sheriff  for  felony,  and  where  not, 

16La. 

Reservation.       See    Annuity,    Condition, 
Confirmation,  Jointenants,  Rents. 

The  derivation  of  the  word,  142.  b.  143.  a. 
What  shall  be  said  good  words  of  reservation,  47.  a* 
144.  a. 


RE 

The  difference  between  an  exception  and  a  reserva- 
tion, 47.  a. 

To  what  person  the  reservu^on  ought  to  be  made, 
and  where  it  shall  be  good  to  a  stranger  to  the 
land,  and  where  not,  47.  a.  143.  b.  213.  a.  and  b. 

Where  a  reservation  to  his  heirs  without  any  thing 
to  the  party  himself  shall  be  good,  and  where  not, 
99.  b.  213.  b.  214.  a. 

Reservation  to  a  man,  or  his  heirs,  how  it  shall  be 
construed,  214.  a. 

Where  a  rent  reserved  to  one  jointenant  shall  be 
good  also  to  his>  companion,  and  where  not,  47.  a. 
192.  a.  214.  a.  318.  a. 

Where  a  rent  is  reserved  generally,  to  what  persons 
it  sholl  extend,  47.  a. 

Where  the  special  reservation  of  the  party  shall  de- 
stroy the  general  intendment  of  the  law,  23.  a.  47. 
a.  306.  b. 

What  things  the  lord  may  reserve  for  rent,  and  what 
not,  91.  b.  142.  a. 

Upon  what  estate  a  rent-service  may  be  reserved  at 
this  day,  and  upon  what  not,  142.  b.  143.  a. 

Where  a  rent  reserved  upon  a  bargain  and  sale  shall 
be  good,  144.  a. 

Where  a  rent  may  be  reserved  upon  a  release,  and 
where  not,  193.  b. 

Where  a  reservation  shall  amount  to  a  grant,  and 
where  not,  170.  a.  143.  b.  144.  a. 

Where  an  entry  for  condition  broken  cannot  be  re- 
served to  a  stranger,  214.  b. 

Where  tenant  for  life  and  be  in  the  reversion  join  in 
a  lease  for  life  reserving  a  rent,  how  it  shall  enure, 
214.  a. 

Where  the  lord  releases  to  his  tenant  by  fealty  and 
rent,  saving  or  reserving  to  him  his  rent^  what 
rftnt  it  shall  be  construed,  150.  a. 

Reservation  at  Aiichaelmaa  and  our  L  adtf-day,  upon 
a  lease  made  in  February,  shall  be  constr«ed  at 
our  Lady-day  and  Michaelmatf  217.  b. 

Responsalts. 
The  signification  of  the  word,  128.  a. 

Resummons. 

The  nature  of  such  writ,  and  where  it  lieth,  135.  b. 

The  several  kinds  of  resummons,  ibid. 

Where  after  judgment  that  the  tenant  shall  go  with- 
out day,  the  plaintiff  may  continue  the  cause  by 
a  resummons  or  re-attachment,  and  where  not, 
135.  b.  363.  a. 

Retraxit. 

A  retraxit,  what,  nnd  how  it  differeth  from  a  nonsuit 
and  departure,  138.  b.  139.  a. 

The  several  sorts  of  retraxit,  and  the  form  of  enter- 
ing them,  139.  a. 

Retainer. 
If  general,  shall  be  for  a  year,  42.  b. 

Reve. 

The  signification  and  derivation  of  the  word,  61.  b. 
The  office  and  duty  of  a  rore,  62.  a. 

Reversion.     See  Appendant,  Remainder. 

The  etymology  of  the  word,  142.  b. 

The 


(cxvi) 


INDEX   TO   COKE'S 


BI 


The  description  of  a  reversion,  22.  b. 

Where  an  nee  after  divers  particular  estates  is  limited 

to  the  right  heirs  of  the  feoffor,  it  shall  be  said  in 

him  as  a  reversion,  22.  b. 
Where  a  man  makes  a  gift  in  tul  or  lease  for  life, 

the  remainder  to  his  right  heirs,  it  shall  be  in  him 

as  a  reversion,  22.  b. 
Where  a  feoffment  is  made  to  the  use  of  the  feoffor 

in  tail,  and  after  to  the  feoffee  in  fee,  the  feoffee 

hai^  no  reversion,  ibid. 
What  reversion  shall  be  accounted  assets,  and  what 

not,  173.  a. 
*    Where  a  reversion  upon  an  estate  tail  shall  be  a  suf- 
ficient countenance  of  privity  between  parceners 

to  take  advantage  of  a  warranty  or  condition  in 

law,  176.  b. 

Keviver.     See  Extinguishment. 
Bevocation.     See  Prerogative,  Uses. 

By  what  acts  a  power  to  revoke  uses  shall  be  extinct 
and  defeated,  and  by  what  not,  287.  a.  215,  237, 

•    265.  b. 

Where  a  power  of  revocation  may  be  apportioned, 

and  where  not,  237.  a. 

Richel  [Judge.] 
Attempt  to  create  a  perpetuity,  377.  b. 

Bight.     See  Corporation,  Releases. 

The  signification  and  extent  of  the  word  (right), 
158.  b.  265.  a.  345.  a.  b. 

The  several  kinds  of  right,  266.  a.  345.  b. 

Common  right,  what,  and  how  taken,  142.  a. 

Where  the  law  more  respecteth  a  less  estate  by 
right,  than  a  greater  by  wrong,  42.  b. 

A  right  cannot  die,  279.  b. 

The  several  natures  of  writs  of  right,  158.  b. 

Where  in  such  writ  the  demandant  ought  to  allege 
seisin  within  time  of  limitation ;  tecus  in  case  of 
the  king,  294.  a.  b. 

The  several  times  of  limitation  in  a  writ  of  right* 
114,  b.  115.  a. 

By  what  means  a  future  right  may  be  barred,  and 
by  what  not,  265.  a.  b. 

Where  a  recontinuance  of  a  right  of  possession  out 
of  the  hands  of  him  that  hath  the  absolute  right 
shall  draw  with  it  the  mere  right  to  the  land,  and 
where  not,  266.  a.  278.  b.  279.  a.  283.  b. 

Where  in  a  writ  of  right  the  mere  right  shall  be  pre- 
ferred before  the  right  of  possession,  279.  a.  b. 
283.  b.  284.  a. 

Where  a  writ  of  right  lieth  for  a  rent,  160.  a. 

What  shall  be  said  a  sufficient  seisin  to  maintain  a 

writ  of  right,  and  what  not,  210.  b.  281.  a.  per  tot. 

pag.  293.  a. 
Where  judgment  final  shall  be  given  in  such  writ, 

albeit  the  grand  assise  give  not  their  verdiotupon 

the  mere  right,  295.  b. 

The  form  of  the  judgment  in  a  writ  of  right,  ibid. 

tVithin  what  time  claim  ought  to  be  made  for  the 
avoidance  of  such  judgment,  254.  262.  a. 

Riot.     See  Forcible  Entry. 

How  many  persons  may  make  one,  257.  a. 


SB 

Robbery.    See  Appeal. 

The  acceptation  and  derivation  of  the  word,  288.  a. 

Riucaria. 

The  meaning  of  rwearia,  5.  a. 


Saliva. 

What  taliva  is,  4.  b. 

What  shall  pass  in  a  grant  by  that  name,  itnd. 

Scire  /ados.      See  Stat.    W.  2.   c.   45. 

32  K  8.'  c.  5. 

Such  writ  whence  so  called,  and  where  it  lieth, 

290.  b. 
A  release  of  actions,  a  good  bar  in  a  teire  faeia», 

290  b.  291.  a* 

Where  and  upon  what  judgment  the  tenant  having 
a  warranty,  and  a  recovery  being  had  against 
him,  shall  have  a  •ctVe  faciaa  upon  asseU  de- 
scended after,  and  where  not,  366.  a. 

Where  in  such  writ  the  tenant  shall  recover  the  land 
lost,  and  where  the  assets  descended,  366.  a. 

SciUagium.     See  Escuage. 
The  meaning  of  the  word,  68.  b.  75.  a. 

Seals.     See  Protection. 

The  antiquity  of  sealing  charters,  7.  a. 

When  sealing  with  arms  began,  ibid. 

Inheritances  passing  under  the  great  seal  of  Eng- 
land, shall  be  descendible  according  to  the  com- 
mon law  of  England,  9.  a. 

Seisin.  See  Bastard,  Conditions,  Curtesy, 
Dower,  Possesdon,  Stat.  82  JET.  8.  c  2. 
Villenage. 

The  signification  of  the  word,  153.  a. 

The  several  sorts  of  seisins,  29.  a. 

Where  a  seisin  of  parcel  shall  be  a  sufficient  seisin 

in  law  to  have  an  assise  for  the  whole,  153.  a. 

315.  a. 
What  shall  be  said  a  sufilcient  seisin  of  a  rent  to 

have  an  assise,  and  what  not,  159.  b.  160.  a.  314. 

b.  315.  a. 
Where  seisin  of  a  rent  by  the  lord  before  his  feofl*- 

ment  of  the  manor,  shall  not  enable  him  to  bring 

an  assise  after  entry  for  a  condition  broken,  202.  b. 
To  what  purposes  the  seisin  of  a  rent  shell  be  a 

seisin  of  the  reversion,  and  to  what  not,  15.  a. 
Where  seisin  of  a  rent  by  the  hands  of  one  jointenant 

shall  be  good  for  all,  315.  a. 
Where  the  seisin  of  homage  or  fealty  shall  be  a 

seisin  of  all  oUier  services,  68.  a. 

Sdda. 

The  signification  of  ulda,  4.  b. 

Selio  terrm. 
What  it  means,  5.  b. 

SeqwUuT  mb  mo  Periculo. 

Whenee  so  called,  101.  b. 
Whei*  the  writ  UeUi,  %ML 

Seijeanty. 
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Serjeanty. 

Tb«  desoription  of  tenure  by  grand  serjeftotj,  and 
why  so  eaUed»  105.  b. 

How  it  differeth  from  eseoage,  105.  b.  106.  a.  and  b. 

ThB  special  properties  of  this  senrioe,  105.  b. 

The  holding  by  wiiat  offloos  shall  be  said  grand  ser- 
jeanty, 106.  a. 

Where  tenare  by  oomage  shall  be  grand  seijeanty, 
mad  where  not»  107.  a. 

The  relief  of  a  tenant  by  grand  seijeanty,  106.  b. 

Where  sach  tenant  may  take  a  deputy,  and  where 
not,  107.  a. 

Tenare  invenire  howUium  md  gmtrram  infra  4  Maria, 
grand  seijeanty,  ibid. 

What  persons  are  capable  to  perform  the  senrice  in 
person,  and  what  not,  107.  b.  per  tot.  pag. 

The  incidents  and  fralts  of  this  service,  108.  a. 
Tenare  by  that  petit  se^ean^  described,  108.  a. 
Such  tenare  but  socage,  ibid. 

Serrioea.  See  Appendant,  Apportion- 
ment, Extinj^shment,  Fealty,  Grants, 
Homage,  Knight's  Service,  Rents, 
Seisin,  Tenure. 

ServUimm,  quid,  et  qwotuplex,  65.  a. 

What  said  to  be  foreign  senriee,  68.  b.  60.  b.  74.  b. 

Where  a  corporal  service  may  be  performed  by  de- 

paty,  and  where  not,  70.  a.  b.  83.  a.  107.  a.  b. 
What  eorporal  services  may  become  seek,  and  what 

not,  151.  a. 


Shaw. 


What  shaw  is,  4.  b. 


Sheriff.  See  Elegit,  Execution,  Stat.  W.  2. 

c.  19. 

The  etymology  of  the  word,  100.  b.  168.  a. 
Whenee  called  visoonnt,  168.  a. 
Hii  office  and  daty,  ihid. 

The  antiqsi^  of  this  office,  and  how  called  aadentiy, 
168.  a. 

Shire. 

The  derivation  of  the  word,  50.  a.  168.  a. 

From  what  antiquity  this  kingdom    divided  into 

shires,  168.  a. 
County,  whence  so  called,  50.  a. 

Simony.  See  Stat.  31  El  c.  6. 

How  odioas  in  law,  17.  b.  80.  a.  344  b. 
Diskbles  the  clerk  for  ever,  120.  a. 

Socage.     See  Escuage,   Guardian,  Belief, 
Stat.  Marl.  c.  17.  4  and  5  Anrue. 

The  etymology  of  the  word,  86.  a.  b. 

Tennre  in  socage  described,  85.  b. 

How  sach  tenants  were  anciently  called,  86.  a. 

What  tenare  which  is  not  knights  service  shall  be 

said  a  tenare  in  socage,  and  what  not,  86.  a. 

87.  a. 
What  things  inmdent  of  common  right  to   soeh 

tennre,  f  1.  a. 
What  person  may  be  capable  of  a  gnardianship  in 

■oeage,  and  what  not»  88.  b. 


ST 

Where  a  gaardian  in  socage  shall  have  a  ward  by 

caase  of  ward,  88.  b. 
What  the  next  chosen  of  part  of  the  mother  shall  bo 

gaardian  in  socage  before  the  next  of  part  of  the       » 

father,  et  i  converao,  22.  a.  68.  a. 
Where  two  are  in  eqnal  degree  of  affinity  to  the  het:, 

which  shall  be  gaardian  in  socage,  88.  a. 
Where  he  shall  be  gaardian,  to  whom  there  may  be 

any  possibility  of  descent,  88.  b. 
The  difference  between  the  common  and  civil  law  in 

that  point,  88.  b. 
Where  sach  gaardian  cannot  forfeit  or  dispose  of  his 

interest,  88.  b.  89.  a. 
Where  he  shall  not  present  to  the  beoeflce  of  the 

heir,  17.  b.  89.  a. 
At  what  age  the  heir  shall  have  an  account  against 

gaardian  in  socage,  89.  a. 
For  what  things  he  shall  be  accoa&table,  88.  a. 

80.  b. 
What  allowances  he  ought  to  have  npon  his  aecoant, 

89.  a. 
Where  aponsnch  account  no  eaj^iaa  lieth  against  the 

guardian,  ibid. 
Where  a  stranger  shall  be  charged  a  gaardian  ia 

socage,  89.  b. 
Where  the  gaardian  occupying  after  the  heir  ac- 
complish his  age  of  fourteen,  shall  be  charged  iu 

an  account  as  bailiff,  90.  a. 

Sokemans  and  Sohmanni. 
The  meaning  of  the  words,  5.  b.  86.  a. 

Solinuset  Solinum  Terras. 
What  they  are,  5.  a. 

Stadium  TerrcB. 
The  signification  thereof,  5.  b. 

Stagnum. 
Quid,  and  what  passes  by  it,  5.  a. 

Stanlaw. 
The  etymology  of  the  word,  4.  b. 

Statutes. 

Concermng    Statutes    in    General.      See 
Prerogative,  Prescription. 

Bales  observable  in   the  construction  of  statutes, 

381.  a.  b. 
The  preamble  a  good  mean  to  find  the  meaning  of 

a  statute,  70.  a. 
The  equi^  of  a  statute,  what,  24.  b. 
Where  cases  within  the  same  mischief  shall  be  taken 

within  the  same  remedy  of  a  statute,  76.  a.  77.  b. 

290.  b.  865.  b. 
Where  a  penal  statute  shall  be  taken  bv  equity,  and 

where  not,  46.  b.  154.  a.  236.  a.  268.  b.  54.  b. 
What  shall  be  said  a  statute  or  act  of  parliament, 

where  the  king  only  is  mentioned,  and  where  not, 

98.  a.  b. 
Where  the  statute  law  and  common  law  meet,  which 

shall  be  preferred,  49.  a. 
Where  a  statute  shall  be  extended  by  equity  to 

other  persons  than  are  named  therein,  290.  a. 

Where 


(exviii) 


INDEX    TO    COKE'S 


ST 

Where  a  statute  speaking  of  a  reversion  shall  extend 

to  a  remainder,  et  e  eonverto,  280.  b.  356.  a. 
Where  a  statute  shall  extend  by  equity  to  other 

actions  than  are  mentioned,  54.  b.  365.  b. 
Where   a  statute  shnll  extend  by  construction   to 

another  manner  of  title  or  conveyance  than  is 

mentioned,  326.  a.  365.  b. 
Where  the  generality  of  the  words  of  a  statute  shall 

be  restrained  by  equity,  and  oonstrnction  made 

Qj^ainst  the  letter,  272.  a.  b.  290.  a.  360.  a.  365.  b. 

366.  a.  381.  b. 
Where  the  recital  of  a  statute  in  other  words  shall 

be  good,  and  whore  not,  98.  b. 
&hall  never  be  construed  to  prejudice  an  innocent 

person,  360.  a. 
W^hat  is  one,  what  not,  is  to  be  determined  by  the 

judges,  98.  b. 
Is  most  naturally  expounded  by  some  other  part  of 

itself,  383.  b. 


Magna  Charta,  Edit,  Anno  9  Regis  IT.  3. 

The  divers  applications  in  law  of  this  statute,  81.  a. 
The  several  times  it  hath  been  confirmed,  81.  a. 
No  other  but  a  confirmation  of  the  common  law, 

81.  a.  115.  b. 
Judgment  or    statute    against   this  charter,  void, 

81.  a. 
Why  said  to  be  made  20  H,  3,  when  in  truth  it  was 

9  ff.  3.  43.  a. 
Magna  Charta,  c.  2,  of  reli(»fs,  36.  a.  83.  b.  106.  a. 

c.  4,  of  waste,  53.  b. 

c.  7,  of  quarantines,  32.  b. 

c.  11,  of  common  pleas,  71.  b. 

c.  20,  of  castleguard,  70.  a. 

c.  29,  of  wager  of  law.    Who  said 

to  be  ballivut  within  this  statute,  168.  b. 

c.  32,  of  alienation  of  part  of  the 


ST 
Glocester,  Edit.  Anno  6  Reg,  E.  1. 

Olocester,  c.  1,  of  damages,  359.  b.  360.  a. 

" e.  3,  of  collateral  warranty,  and  the  ex- 
position of  the  several  parts  of  this  statute,  365. 
a.  b.  366.  a.  381.  a.  and  b.  382.  a.  and  b.  383.  a. 
and  b.    . 

c.  5,  of  waste,  53.  b.  54.  b.  200.  b.  247.  b. 


355.  b. 


c  6,  of  mortdancettor  given  to  the  heirs 
of  several  degrees  from  the  common  aneestor, 
164.  a. 

c.  11,  of  resoeit  of  tenant  for  years,  Ac. 


tenancy,  43.  a. 


c.  36,  of  mortmain,  2.  b. 


and  its  exposition,  and  to  what  persons  it  ex- 
tendeth,  46.  a.     Vide  Stat.  21  ff,  8.  c.  15. 

De  Reltgiosis,  Edit  Anno  7  Regis  E,  1. 

De  Bel,  cap,  1,  of  mortmain,  2.  b. 

Acton  BumeU,  Edit,  Anno  11  E.  1. 
Acton  Bur,  cap,  1,  of  recognisance,  280.  b. 

West.  2  Anno  13  Reg.  E.  1. 

Weetm,  2,  cap,  1.  De  donia  eonditumaUlnu,  and  what 
alienations  are  restrained  by  this  statute,  and 
what  not,  18.  b.  19.  a.  24.  a.  223.  b.  224.  a.  262.  a. 
327.  b. 

The  occasion  of  making  this  statute,  and  the  com- 
mendation of  the  makers  thereof,  19.  a.  392.  b. 

Weetm,  2,  cap.  3,  of  cut  in  vita,  and  tbe  resceit  of 
femes,  280.  a.  352.  b.  353.  a.  355.  a.  b.  356.  a. 

cap,  4,  which  giveth  a  quod  ei  de/oreeat,  and 

the  exposition  of  it,  and  to  what  persons  and 
actions  it  extendeth,  331.  b.  354.  b.  S55.  a.  and  b. 
356.  a. 

cap,  b,  of  quare  impedit  and  darrein  pre- 


eenhnentf  344.  b. 

cap.  9,  of  forejudger  of  mesnes,  and  to  what 


Merton^  Edit.  20  Regis  H.  8. 

Merton,  e,  1,  of  dower,  32.  b. 

e.  3,  of  redisseisin,  154.  a.  and  b. 

c.  5,  of  usury  against  an  infant,  246.  b. 

c  9,  of  wards,  76.  a.  80.  a.  81.  a. 

c.  8,  of  limitation,  114.  b.  115.  a. 

Marlbridge,  Edit.  52  Regis  H,  8. 

Marthridge,  c.  17,  of  wards,  what  shall  be  said 
legitima  cetaa  within  this  statute  for  the  heir  to 
have  an  account  against  the  guardian  in  socage, 
89.  a. 

c.  22,  of  replevins,  145.  b. 

c.  uli,  which  giveth  a  writ  of  entry  in 

the  poet,  238.  b.  239.  a. 

Westm,  1.  Edit,  Anno  3  Regis  E.  1. 

Weatm.  1,  c.  13,  of  rapes,  123.  b. 

e.  21,  of  waste  by  guardians,  53.  a, 

e.  26,  of  extortion,  368.  b. 

c.  36,  of  ajfde  pur  Jile  marier  et  /aire  Jtte 

chivaler,  162.  b. 
■  c.  88,  of  limitation,  114.  a.  115.  a. 
■ —  c.  40,  of  counterplea  of  voucher,  358.  b. 


persons  this  statute  extendeth,  and  to  what  not» 
100.  a.  b. 

cap,  12,  of  auditors   and   account,  89.    a. 


295.  a. 

cap.  13,  of  appeals,  189.  b.  289.  a. 

cap,  18,  of  elegit  and  executions  and  how 


the    sheriff  ought  to   demean  himself  therein, 
289.  b. 

cap,  21,  of  eeeeavit,  164,  a. 

cap,  23,  of  waste  by  jointonants  and  tenants 


in  common,  200.  b. 

cap,  24,  of  a  writ  of  entry  in  coneimili  ea«A, 


54.  b. 


cap,  26,  of  double  damages  in  a  redisseisin, 

154.  a. 

cap,  35,  of  ravishment  of  ward,  136.  b. 

cap,  38,  of  jurors,  158.  a. 

cap.  45,  of  execution  by  eeire/aeiaa  after  the 


year,  291.  a. 
De  Mercatonbus,  Edit.  Anno  13  Reg,  E,  1. 

De  Mereatorihue,  cap,  1,  of  recognisanoe,  and  the 

exposition  of  the  parts  of  this   statute,  286.  b. 

290.  a. 
Anno  18  B,  1,  quia  emptoree  terrarum,  43.  b.  98.  b. 

143.  a. 
Anno  28  B,  1,  artie  euper  charL  cap,  9,  of  jurors, 

152.  a. 

Stat 
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Stat.  Edit.  Tempore  Regis  E.  3. 

Amno  1  E,  3.  cap.  \%  o(  slienations  without  licenoe. 

4S.  b. 
Anno  25  E.  3.  cap.  19,  of  protections,  quia  indebif, 

131.  b. 
Amno  81  E  3.  cap,  11,  of  administraton^  13S.  b. 
Atmo  34  f  .  3.  cap,  lb,  of  alienations  without  licence, 

43.1). 
^iMio  34  E.  3.  ec^.  10,  of  nonelaim,  262.  a. 
jlitMo  36  E.  3.  cop.  15,  of  counts  not  abating  for 

want  of  form,  304.  b.  Vide  titU  Pleadings. 
Ammo  38  E,  3.  cap,  4,  of  oblintions  in  the  third  per- 

■on  nwde  Toid,  and  to  what  bonds  construed  to 

extend,  and  to  what  not,  229.  b.  230.  a. 

Stat.  Edit.  Temp.  Ref/is  R,  2. 

Amno  1  J?.  2.  cap,  9,  of  feoffments  for  maintenance, 

369.  a. 
Anno  %  R.2,  cap,  10,  of  assises  in  conHnxo  eomitatw, 

154.  a. 
Anno  9  R.  2.  cap,  2,  of  Tilleins,  124.  b.  125.  a. 
Anno  12  J?.  2.  cap.  2,  of  placing  officers  of  justice, 

134.  a. 
Anno  16  ^.  2.  cap,  5,  ot  pramunire,  130.  a. 

Stat.  Edit,  Temp.  Regis  H.  4. 

Anno  1  H,  4.  cap.  6,  concerning  grants  by  the  king, 
and  what  persons  are  restrained  by  this  act,  and 
what  not,  133.  a. 

Anno  2  H.  4.  cap.  7,  of  nonsuits,  139.  b. 

Anno  4  H.  4.  cap.  17,  of  age  to  enter  into  religion, 
157.  a. 

Stat.  Edit.  Temp.  Regis  H.  5. 

Anno  2  H.  5.  cap.  3,  of  Jurors,  and  how  expounded 
bj  equity,  272.  a.  b. 

Stat.  Edit.  Temp.  Regis  B.  6. 
Axno  3  H.  6.  caj9.  9,  of  forcible  entiy,  257.  b. 

Stat.  Edit,  Temp.  Regis  K  7. 

Anno  4  H.  7.  cap.  17,  of  the  wardship  of  the  heir  of 

eetfuy  one  M«e,  84.  b. 
Anno  4  H.  7.  cap.  24,  of  fines,  262.  a.  326.  a.  372. 

a.  b. 
Anno  11  J7.  7.  cap.  20,  of  discontinuance  of  women's 

jointures,  and  what  shall  be  said  an  alienation  of 

the  wife  within  the  statute,  and  what  not,  326.  b. 

365.  b.  366.  a.  381.  a. 
jiaiio  19  H.  7.  cap,  15,  of  uses,  91.  a.  117.  a, 

,  Stat.  Edit.  Temp.  Regis  H.  8. 

Aamo  7  H.  8.  tap.  4,  of  ayowries  by  recoTeron, 
104.  b. 

Anno  21  H.  8.  cap,  4,  of  sale  of  lands  by  executors, 
113.  a. 

Anno  21  H.  8.  cap.  15,  of  falsifying  recoveries  by 
leasees  for  years,  and  of  arowries  by  tiie  recover- 
ors,  46.  a.  104.  b. 

Anno  21  H.  8.  cap.  19,  of  ayowries,  and  the  exposi- 
tion of  seyeral  parts  of  the  statutes,  268.  b. 
312.  a. 

Amto  23  J7.  8.  cap.  3,  of  attaints,  294.  a. 
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Anno  23  H.  8.  cap.  5,  of  giring  the  special  matter  in 
evidence  by  an  officer  authorised  by  the  commis- 
sion of  sewers,  213.  a. 

Anno  23  H.  8.  cap.  9,  of  recognisance  and  stntute- 
staple,  and  the  exposition  of  the  parts  of  this 
statute,  289.  b.  290.  a.  Vide  StaL  32  H.  8. 
cap.  5. 

Anno  26  H.  8.  cap.  13,  of  forfeiture  of  lands  for  trea- 
son, 372.  b.  392.  b. 

Anno  27  H.  8.  cap.  10,  of  uses,  187.  b.  237.  a.  272.  a. 
287.  a. 

Anno  27  ff,  8.  cap.  cod.  of  women's  Jointures,  and 
what  shall  be  said  a  good  jointure  with  this 
statute,  and  what  not,  36.  b.  per  toL  pag.  Vide 
tit.  Dower. 

Anno  28  H.  8.  cap.  15,  of  trial  before  commissioners, 
for  piracy,  robbery,  Ac.  upon  the  sea,  391.  a. 

Anno  32  H.  8.  e.  1,  and  34  H.  8.  e.  5,  of  wills  and 
wardships,  and  Uie  exposition  of  the  several  parts 
of  these  statutes,  76.  a.  78.  a.  per  tot.  pag.  b.  111. 
b.  per  tot  pag. 

Anno  32  H,  8.  o.  2,  of  limitations,  and  what  actions 
and  services  shall  be  said  within  the  statute,  and 
what  not,  115.  a. 

Anno  32  H.  8.  e.  5,  of  extents  and  executions,  and 
the  exposition  of  the  several  parts  of  this  statute, 
298.  b. 

Anno  32  H.  8.  e.  7,  of  tithes,  and  the  remedy  for 
them,  169.  a. 

What  shall  be  said  a  pretensed  right  or  title  within 
this  statute,  and  what  not,  369.  a. 

What  persons  may  buy  or  sell  a  pretensed  right 
er  title  within  this  statute,  and  what  not,  369. 
a.b. 

Of  what  estate  such  pretensed  right  may  be,  ibid. 

By  what  way  or  means  such  person  may  gain 
such  pretensed  right  or  title,  and  by  what  not, 
369.  b. 

Anno  32  H,  8.  e.  28,  of  leases  by  tenants  in  tail, 
husband  and  wife,  and  spiritual  corporations,  and 
what  things  requisite  to  the  perfection  of  such 
leases,  and  what  not,  44.  a.  and  b.  338.  a. 

Anno  32  H.  8.  c.  cod.  of  discontinuance  of  the  wife's 
estate  by  the  husband,  and  the  exposition  of  the 
several  olausteM  in  this  branch  of  the  statute,  326. 
a.  per  tot.  pag. 

Anno  32  H.  8.  c.  31,  of  recoveries  suffered  by  te- 
nants for  life,  362.  a.     Vide  Stat  14  Eliz.  e.  8. 

ilnno  32  ff.  8.  e.  32,  of  partition  between  Jointenants 
and  tenants  in  eommon,  and  the  exposition  of  the 
parts  of  this  statute,  169.  a.  173.  a.  b.  187.  a. 

Anno  32  H,  8.  e.  33,  of  descents  which  take  away 
entries,  and  the  exposition  of  the  several  parts 
of  this  statute,  238.  a.  265.  a.  Vi^e  tiL  Bntry 
Congeable. 

Anno  32  ff.  8.  e,  34,  of  conditions,  and  the  exposi- 
tion of  the  several  parts  of  this  statute,  and  what 
person  shall  take  advantage  of  the  condition  with- 
in this  statute,  and  what  not,  215.  a.  b. 

Anno  32  H.  8.  c.  36,  of  fines,  872.  b.  Vide  Stat  4 
ff.  7.  e.  24. 

Anno  32  ff.  8.  c.  37,  of  remedy  for  the  arrearages  of 
rents,  and  the  exposition  of  all  the  parts  of  this 
statute,  162.  a.  and  b.  per  tot.  pag,  351.  b. 

Anno  32  if.  8.  c.  38,  of  marriages,  235.  a. 

Anno  32  ff.  8.  o.  46,  and  83  H,  8.  e.  21,  oonceming 
the  erection  of  the  court  of  wards,  77.  a. 

Anno  34  H.  8.  e.  5,  of  wiUs  and  wards.     Vide  Stat 

32  H.  8.  c.  1. 
Anno  34  ff.  8.  e.  20,  of  recoveries  against  tenant  in 

tail, 
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tail;  tbe  rdyenion  or  remainder  in  fhe  king,  and 
tlie  exposition  of  the  aererai  parte  of  thie  atatate, 
335,  a.  372.  b.  873.  a. 
Anno  Zb  H.  S,  e.  2.  of  trial  of  treaaon  committed  oat 
of  the  realm,  261.  b. 

Stat.  Edit,  Temp.  Regis  E.  6. 

*Anno  2  E,  6.  o.  6,  of  remediea  for  anbtraotion  of 

pnedial  tithea,  159.  a. 
Anno  2  £.  6.  e.  8,  oonoeming  the  finding  of  olfioea, 

and  the  aereral  beneflta  arising  by  the  aame  ata- 

tote,  77.  b.  /MT  tot.  pag.  245.  a. 
Anno  8  A  4  B.  6.  e.  4.  of  pleading  a  constat  or  ta- 

apeximut  of  the  king'a  lettera  patents,  225.  b.  Vide 

Stat  13  Elix.  e.  6. 

Stat.  Edit  Temp,  ReginoR  Eliz. 

Anno  18  EUm.  e.  6,  of  pleading  a  eotutat  or  in$pati- 

muM  of  the  king's  lettera  patenta,  225.  b.     Vide 

Stat.  8  A  4  JF.  d.  0.  4. 
Anno  13  Elix.  e.  10,  of  leaaea  by  ecelesiastioal  cor- 
porations, and  the  exposition  of  the  parts  of  this 

statute,  and  why  made,  44.  a.  and  b.     Vide  Stat 

32  H.  8.  e.  28. 
Anno  13  Eliz.  e.  15,  againat  flraninlent  oonTcyanoes, 

^e.  and  how  it  shall  be  extended  by  equity,  78.  a. 

290.  b. 
Anno  14  Eliz.  e.  8)  of  feigned  reooreriea  aoffered  by 

tenant  for  life,  280.  b.  858.  a.  362.  a. 
Anno  18  Eliz.  e.  10,  of  leases  by  spiritual  persons, 

44.  a.  and  b.     Vide  Stat  32  H.  8.  o.  28.  and  13 

Eliz.  e.  10. 
Anno  12  Eliz.  e.  4,  of  Araudnlent  oonTeyanoea,  d:e» 

and  who  shall  be  said  a  purchaser  within  this 

statute,  and  who  not,  3.  b.  290.  b. 
Anno  27  Eliz.  o.  6,  of  jurors,  272.  b. 
Anno  81  Eliz.  0.  6,  of  aimony,  and  the  exposition  of 

it,  120.  a. 

Stat.  Edit,  Temp.  Regis  Jacobi. 

Anno  1  Jae.  e.  8,  of  eatatea  made  to  the  king  by 

biahops,  44.  a.     Vide  Stat  13  Eliz.  e.  10.  and  18 

Eliz.  e.  10. 
Anno  7  t/ae.  e.  5,  of  giying  a  special  matter  in  eri- 

dence  by  the  king's  officera,  283.  a.     Vide  Stat 

23  ff.  8.  0.  5. 

Statute-Merchant  and  Staple.  See  Exeoa- 
cution,  Stat.  Acton  BumeU,  Stat.  De 
Mercatorilms,  Stat.  32  E.  8.  c.  5. 


TA 


Stethe  or  Stede. 
What  it  is,  4.  b. 

Steward.     See  Conrta. 

The    etymologj   and    algnifloation    of    tbe   word 

(aenesohal),  61.  a.  b. 
The  offioe  and  duty  of  a  steward  of  a  manor,  61.  b. 
The  retainer  of  a  steward  of  a  court,  good  without 

deed,  t6t<<. 
In  what  courts  the  steward  is  Judge,  and  in  what 

noty  58.  a. 


Stowe. 


in»(itlf»4.b. 


Summons  and  Severance.     See  Detinue. 

Summons,  what  and  whence  derired,  158.  b. 

The  aevenU  kinds  of  snmmona,  and  by  what  peraona 

it  ought  to  be  made,  ihid. 
Severance  what,  and  the  direra  sorts  of  aeTeraaee, 

139.  b. 

Surrender.     See  Oopyhold,  Waste. 

The  description  of  a  sunrender,  337.  b. 

The  sereral  kinds  of  surrenders,  338.  a. 

Where  and  how  a  future  interest  may  be  euiran- 

dered,  338.  a. 
Where  and  of  what  things  a  aurrender  ahall  be 

good  without  deed,  and  where  and  of  what  not* 

338.  a. 
Where  the  acceptance  of  a  Toid  estate  ahall  be  a 

surrender,  218.  b. 
Where  the  feoffment  of  a  particular  tenant  to  him  In 

the  reveraion  or  remainder  shall  amount  to  a  tor- 

render,  42.  a.  252.  a. 
Where  tenant  for  life  and  he  In  the  reversion  join 

in  a  feoffment  by  parol,  this  shall  bo  a  surrender 

of  the  tenant,  and  the  feoffment  of  him  in  the  re- 
version, 302.  b. 
Where  tenant  for  life  makes  a  lease  for  his  own  life 

to  his  leaaor,  the  remainder  to  hia  leasor  and  a 

stranger  in  fee,  this  shall  be  a  surrender  for  one 

moiety,  and  forfeiture  for  the  other,  855.  a. 
Where  and  to  what  respects  a  particular  estate  after 

aurrender  shall  be  said  to  have  continuance,  and 

where  and  to  what  not,  338.  a.  b. 
Where  a  surrender  to  one  Jointenant  shall  enure  to 

both,  192.  a.  214.  a. 
Where  a  surrender  upon  condition  shall  be  good. 

218.  b.  * 

Where  a  freehold  and  inheritance  may  be  conveyed 

by  surrender  in  courts  69.  b. 

Suspense.  See  Curtesy,  Disoent,  Eztin- 
ffuishment,  Grants,  E^night  Servioe, 
Warranty. 

The  signification    and    derivation    of    the    word, 

813.  a. 
Where  a  seigniory  or  rent-service  may  be  suspended 

in  par^  and  in  eete  for  part  and  wliere  not. 

148.  b.  ' 

To  what  purposes  a  seigniory  suspended  in  part  of 

the  estate  ahall  be  said  to  continue,  and  to  what 

not,  314.  a. 
Where  a  thing  in  auspense  in  the  anceator  shall  take 

effect  by  discentin  his  heirs,  813.  a.  b. 
Where  the  debtor  makes  the  debtee  hia  exeeutor, 

the  debt  is  in  suspense,  264.  b. 
Where  by  the  intermarriage  of  a  feme  executrix 

with  the  debtor,  the  debt  shall  be  in  anspenae, 

ihid. 

Tail.  See  Attornment,  Oonditions,  De- 
vise, Discontinuance,  Entry  Congeable, 
Heirs,  Leases,  J^cemunircy  Quid  Jurig 
Clamat,  Recoveries,  Stat.  4  Jff.  7.  c.  24. 
32  K  8.  c.  28.  32  K  8.  c.  36.  34  ff.  8. 
c.  20.  26  ff.  6.  e.  23.  Warranty. 

The  etymology  and  derivation  of  the  word  (tail),  18. 
b.  22.  a. 

The 
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Hm  dhriflion  ofevtatM  tail,  19.  b. 
The  dMeripUon  of  a  toiuuit  in  general  tail,  19.  b. 
The  deeeripdon  of  a  tenant  in  fpeoial  tail,  20.  b. 
What  things  may  be  Intalled,  and  what  not,  19.  b. 

20.  a.  892.  b. 
Wheie  an  estate  tail  may  be  created  without  the 

word  (heirs),  20.  b. 
Where  It  may  be  created  without  the  word  (body), 

20.  b. 

Where  without  the  word  (engendered),  20.  b. 
What  things  incident  to  an  estate  tail,  224.  a. 
Where  by  a  gift  in  tail  a  rerorsion  is  settled  in  the 

donor,  22.  a.  b. 
Where  the  will  of  the  donor  in  estates  tail  shall  be 

obserred,  and  where  not,  20.  b.  21.  a.  24.  b. 
Where  a  man  shall  inherit  imt  formam  doni,  who  is 

not  issue  of  the  body  of  the  donee,  20.  b.  20.  b. 

220.  a. 
The  tenure  between  sueh  donor  and  donee,  and  where 

the  tenant  shall  hold  as  his  donor  holds  oyer,  and 

where  not,  23.  a, 
A  cift  to  a  man  and  a  woman  not  married,  or 

where  one  or  both  are  soTerally  married,  and 

to  Ae  heirs  of  their  bodies,  a  good  tail,  20.  b. 

25.  b. 
Where  a  man  may  convey  an  estate  to  himself  in 

taa,  22.  b. 
A  gU%  to  a  woman  and  two  men,  and  the  heirs  of 

their  bodice,  how  it  shall  enure,  26.  b.  184.  a. 
A  gift  to  two  husbands  and  their  wires,  and  the  heirs 

(^  their  bodies,  how  it  shall  enure,  25.  b. 

A  gift  to  one  and  his  heirs,  to  have  to  him  and 
iie  heirs  of  his  body,  S  i  convtr§o,  what  estate^ 

21.  a. 

A  gift  to  a  man  and  the  heir  of  his  body,  «<  «mt 
ieeredi  ip$iu»  hcsr^u,  a  good  tail,  22.  a. 

Where  the  issue  male  inheritable  per  formam  tfont, 
ought  to  ooDTcy  himself  by  males,  and  the  female 
by  females,  25.  a.  8T7.  a. 

Where  upon  a  gift  the  husband  shall  take  in  special 
tail,  and  the  wife  nothing,  or  but  for  life,  ^  4  otm- 
ira,  and  where  oonstmooon  shall  be  made  aocord- 
ia^  to  the  indinaCion  of  the  word  (heiis),  26.  a. 
per.  ioLpaa, 

A  gift  to  the  hnsband  and  wifb,  and  the  heirs  of  the 
body  of  the  snnriror,  what  estate,  and  when  said 
to  rest^  26.  a. 

A  gift  to  a  man  and  his  heirs  of  the  body  of  such  a 
feme  a  good  tail,  and  they  shall  be  intended  to  be 
gotten  ij  the  donee,  26.  b. 

A  gift  to  a  man  and  the  heirs  of  the  body  of  his  fa- 
ttier a  good  tail ;  eeeua  of  a  gift  to  him  and  the 
heires  of  his  body,  Ac.  26.  b.  27  a. 

A  gift  to  a  man  and  his  heirs  males  or  female^  a  fee 
simple ;  eecm  of  a  deyise,  27.  a. 

A  gift  to  one  and  the  heirs  males  of  his  body,  with 
eonditioa  to  reyert  if  he  die  without  heiis  females 
of  his  body  a  yoid  condition,  164.  a. 

A  gift  to  a  man  to  haye  to  him  and  the  heirs 
males  of  his  body  and  to  him  and  the  heirs  fe- 
males of  his  body,  how  it  shall  be  construed, 
877.  a. 

Where  and  what  leases  by  tenant  in  tail  shall  bind 
his  issue  at  this  di^,  and  where  and  what  not^  44. 
a.b. 

Where  a  charge  in  fee  by  tenant  in  tail  upon  the 
land,  shall  bind  his  issue,  and  where  not,  843.  b. 

What  aetions  in  the  realty  tenant  in  tail  may  haye, 
and  what  no^  326.  b. 

What  act  or  oonyeyance  was  a  bar  to  an  sftate- 
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tail  at  the  common  law,  and  what  at  this  day,  872. 

a.b. 
Where  an  estate  tail  may  be  barred  at  this  day,  not- 
withstanding a  reyerdon  or  remainder  in  the  king, 

and  where  not  372.  b.  373.  a.  876.  a. 
A  reeoyery  in  a  writ  of  right  or  oeeeamit,  no  bar. 

373.  a. 
A  release  by  tenant  in  tail,  no  bar  to  his  issue  of  a 

warranty  intailed,  attaint,  oar  writ  of  error,  20.  a. 

892.  b.  393.  a. 

Tail  after  Possibilily  of  Issue  Extbct 

The  description  of  a  tenant  in  taU  after  possibility, 
and  why  so  called,  27.  b.  28.  a. 

The  pririleges  which  such  tenant  hath  aboye  those 
of  a  lessee  for  life,  27.  b.  28.  b.  816.  a. 

The  qualities  of  his  estate  agreeing  with  those  of  a 
lessee  for  life,  28.  a. 

Where  his  assignee  shall  not  haye  those  priyileges, 
26.  a.  816.  a. 

By  what  means  such  estate  may  be  created  and  al- 
tered, and  by  what  not,  28.  a. 

What  persons  may  be  tenanto  after  possibility,  and 
what  not^  28,  b. 

^atnt  and  Tainland, 
What  they  are,  5.  b.  86.  a. 

Tallage. 

What  persons  are  freed  by  law  from  tallage,  31.  a^ 
75.  a. 

Tenant. 

Description  of  the  word,  1. 

Tenant  at  Will,  and  8a£feranee.  See 
Emblement,  Releasei  Stat.  6  Anne, 
c.  18. 

The  description  of  a  tenant  at  will,  55.  a. 

What  shall  be  said  a  determination  or  countermand 

of  the  will  of  the  lessor,  and  what  not,  55.  b. 

57.  b. 
What  shall  be  said  a  determination  in  law  of  the 

will  of  the  lessee,  and  what  not,  and  why,  65.  b. 

57.  a. 
What  profit  sueh  lessee  shall  haye  which  comes  by 

his  own  manurance  after  the  will  determined,  and 

what  not,  55.  b.  56.  a. 
Where  he  shall  haye  the  oom,  and  where  not,  and 

why,  55.  a.  b. 
The  remedy  which  he  hath  to  come  by  the  com  or 

other  goods    after  the  will  determined,  55.  a. 

66.  a. 
Where  a  tenant  at  will  shall  be  punished  for  waste, 

and  where  not,  57.  a. 
Cannot  determine  his  will  befbre  or  after  the  day  of 

payment,  55.  b. 
What  remedy  the  lessor  hath  for  a  rent  reserred 

upon  a  lease  at  will,  57.  b. 
The  difference  between  a  tenant  at  will  by  the 

common  law,  and  by  the  custom,  62.  b.  68.  a. 

93.  b. 
Who  properly  said  to  be  a  tenant  at  sofferanoe,  57. 

b.  271.  a. 

Whara 
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Where  the  termor  contioning  in  poaseseion  after  hia 
estate  ended,  shall  be  a  tenant  at  safferanoe,  or  a 
disseisor,  at  the  election  of  his  lessor,  57.  b. 

The  difference  between  a  tenant  at  will  and  at  suf- 
ferance, ibid. 

Where  a  gardian  in  chivalry  holding  oyer  his  estate, 
shall  be  an  abator,  271.  a. 

Tenants     in    Common.       See    Accompt, 
Q-rantSy    Jointenants,    Partition^     Stat. 
West.  2.  c.  23.     32  K  8.  c.  32.     4  and 
5  AnncBf  Quoere  Impedit,  Waste. 

Tenancy  in  common  described,  and  whence  so  called, 

188.  b. 
Where  a  gift  to  two  in  their  politick  capacities,  or  to 

one  in  his  politick  and  another  in  his  natural 

capacity,  shall  enure  to  them  in  common,  189.  b. 

190.  a. 
Where  a  man  may  be  tenant  in  common  with  him- 
self, and  where  with  himself  and  another,  190.  a. 

193.  b. 
Where  a  rer^ct  finds  that  a  man  hath  dwtt  partet 

manerii  in  trea  divitatf  this  shall  not  be  intended 

in  common ;  tecua  where  it  is  dividendat,  190.  b. 
Where  tenants  in  common  may  be  by  prescription, 

195.  a.  b. 
Where  and  in  what  actions  tenants  in  common  shall 

join,  and  where  and  in,  what  they  ought  to  sever, 

195.  b.  196.  a.  197.  a.  b.  198.  a.  b. 
Where  in  an  action  by  two  tenants  in  common,  the 

release  of  one  to  the  defendant  shall  go  in  benefit 

to  his  companion,  197.  b. 
Where  a  joint  action  between  tenants  in  common 

shall  survive-  and  where  not,  198.  a. 
Where  tenants  in  common  may  make  partition,  and 

what  partition  between  them  shall  be  good,  and 

what  not,  190.  b. 
Where  tenants  in  common  may  be  of  chattels,  198. 

a.  b.  199.  a. 
Where  and  what  actions  one  tenant  in  common  may 

have  against  his  companion,  and  where  and  what 

not,  199.  b.  200.  a.  and  b. 

Tender  and  Befasal.  See  Avowry,  Con- 
dition^  Homage,  Marriage,  Mortgage. 

The  signification  of  the  word  (tender)  211.  a. 

Where  upon  tender  of  money,  Ac.  a  refusal  by  the 
party  shall  be  a  perpetual  bar  to  him  for  the  same 
money,  and  where  not»  207.  a.  per,  tot,  pag,  209. 
a.b. 

Where  a  tender  and  refusal  without  vnoore  priat 
shall  be  a  good  plea  in  debt  upon  an  obligation, 
and  where  not,  207.  a. 

Where  a  tender  of  money  in  bags,  without  showing 
or  telling  shall  be  sufficient,  208.  a. 

Where  a  tender  and  refusal  shall  give  a  Uiird  per- 
son a  title  of  entry  or  forfeiture,  and  where  not» 
209.  a. 

Where  no  plaoe  is  expressed  in  the  condition  for  pay- 
ment of  money  or  performance  of  other  acts,  where 
tender  and  performance  ought  to  be  made,  210. 
a.  b.  211.  a.  b.  212.  a. 


TeneUare  or  TaneUare. 
The  signification  of  the  words,  5.  a. 
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Tenure.  See  Reservation,  Stat  Magna 
Chariay  cap.  23,  and  for  each  Tenure 
see  its  proper  Title. 

The  several  acceptations  in  law  of  the  word  (tenure), 

1.  a. 
By  a  grant  of  all  tenements  what  shall  pass,  6.  «. 

19.  b.  154.  a. 
Where  the  tenant  might  alien  parcel  of  his  tenaney 

before  the  statute  of  quia  empt.  terrarum,  and 
•  where  not,  43.  a. 
The  division  of  tenures,  96.  a. 
The  tenure  between  the  donor  and  donee  in  tail, 

since  the  statute  of  Wettm.  2.  and  how  construed, 

23.  a.  143.  a. 
What  said  to  be  a  tenure  in  eapitef  and  whence  so 

called,  108.  a. 
Where  a  tenure  may  be  of  the  king  as  of  his  peraon, 

and  no  tenure  in  eapittf  108.  a. 
Tenure  by  cornage,  what,  106.  b. 
Tenure  to  be  vantrariua  regia  donee  uaua  /uerit  pari 

aolearum  pretii  4  d.  69.  b. 
Tenure  to  bo  a  hangman,  86.  a. 
Tenure  of  all  lands  was  originally  from  the  king, 

65.  a. 
Cannot  be    immediately    of  several  lords,   83.    a 

150.  b. 
Cannot  be  of  one  lord  by  doing  service  to  another, 

83.  a.  150.  b. 

Testament.     See  Devise,  Execntors. 

The  etymology  of  the  word,  322.  b. 

Taatamentum  quid  et  quotuplex,  111.  a. 

The  favourable  exposition  of  testaments,  112.  a. 

Where  land  shall  pass  by  wills  nuncupative,  and 

where  not,  111.  a. 
Where  a  waranty  may  be  created  by  a  will,  and 

where  not,  368.  a. 
At  what  age  an  infant  may  make  a  will,  and  at  what 

not,  89.  b. 

Testimonies.     See  Challenge^  Evidence; 

Juror. 

What  person  capable  to  be  a  witness,  and  what  not, 

6.  a.b. 
Where  the  witnesses  shall  bo  joined  to  the  inquest 

for  the  trial  of  a  deed,  6.  b. 
In  what  oases  a  woman  admitted  to  be  a  witness,  and 

in  what  not,  6.  b.  25.  a. 
Where  the  party  to  the  usurious  eontract  shall  not 

be  a  witness  in  an  information  against  an  usurer, 

6.  b. 

Tillage. 

The  commendation  of  agriculture,  and  how  respected 

in  law,  85.  b. 
How  husbandmen  anciently  were  called,  5.  b. 
The  inconveniences  which  come  to  the  comm<m- 

wealth  by  converting  tillage  into  pasture,  85.  b. 

Time.  See  Condition,  Daj,  Stat.  Merttm, 
c.  8.  West.  1.  c.  88.  32  K  8.  c.  2. 1 
Jac,  1. 

What  said  to  be  time  of  limitation,  and  the  several 
sorts  of  it  to  several  purposes,  114.  b.  11 5.  a. 

The  time  of  limitations  in  actions  anciently,  and  at 
this  day,  115.  a. 

What 
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VfhMi  said  to  be  time  of  memory^  113.  b.  114.  a. 

115.  a. 
Where,  and  to  what  purposes  the  law  hath  limited 

a  year  and  a  day  to  be  a  legal  and  convenient 

time,  254.  b. 
Retainer  of  a  serrant  generally,  for  what  time  it 

shall  be  eonstmed,  42.  b. 
What  time  snffiHent  to  gain  a  name  by  reputation, 

and  what  not,  3.  b. 

Tithes.     See  Stat.  82  H.  8.  c.  7. 
2  E.  6.  c.  6. 

How  they  became  temporal  inheritances,  and  the 
sereral  remedies  for  them  at  this  day  In  the  tem- 
poral courts,  159.  a. 

Title.     See  Right. 

The  deriyation  and  description  of  a  title,  845.  b. 
The  generality  of  the  word,  and  how  eyery  right  is 

a  title,  bat  not  i  contra,  346.  b.  347.  b. 
Where  by  the  release  of  a  right,  a  title  is  released, 

me  i  eoHver^o,  345.  b. 


Town. 


What  it  is,  115. 


Trayerse.     See  Issue,  Office,  Pleading, 
Stat.  2  E.  6.  c.  8. 

Where  a  trarerso  shall  be  admitted  on  a  trayerse, 

and  where  not,  282.  b. 
Trayerse  of  the  place,  how  to  be,  ibid. 

Treason.  See  Accessory,  Attainder, 
Escheat,  Felony,'  Sut  26  E.  8.  c.  13. 
85  H.  8.  c  2. 

Where  the  party  arraigned  for  treason  stands  mute 
he  shall  baye  judgment  by  attainder  as  if  he  were 
oonyieted,  391.  a. 

An  intent  to  murder  the  queeo>  treason,  133.  b. 

Trespass.     See  Continual  Claim,  Release, 
Stat.  6  Annae,  e,  15. 

TVamyrwewo,  qvAd  et  tmdt,  57.  a. 

Trespass,  qtwtr^  conaanguineum  et  kceredem  eepii,  by 
whom  it  lles»  and  against  whom,  and  against  whom 
not,  84.  a. 

Where  it  lieth  by  the  copyholder  against  his  lord, 
00.  b.  61.  a. 

Where  the  abbot  and  monk  shall  haye  trespass  for 
beating  the  monk,  132.  b. 

Where  the  lessw  shall  haye  trespass  against  his  les- 
see at  will,  or  his  assignee  before  entry,  57.  a. 

Ko  aoceesories  in  trespass,  57.  a. 

Trial.  See  Baron,  Bastardy,  Challenge, 
Bemnrrer,  Joror,  No]bili1y,  Plenarty, 
Beoord,  Stat.  85  K  8.  c.  3.  Venire^ 
Verdict. 

Trial,  qwid  et  qwtuplex,  124.  b.  125.  a. 
The  antiquity  of  trial  by  twelve  men,  155.  b. 
How  the  law  delighteth  in  the  number  of  twelye, 
155.  a. 
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Trialj  otherwise  than  by  a  jury  of  twelye  men,  74.  a. 
In  trials  from  what  place  the  jury  ought  to  eome> 

and  from  what  not,  125.  a.  b. 
Where  upon  issue  of  heir  or  not  heir,  trial  shall  be 

where  the.  birth  is  alleged,  and  not  where  the  land 

lieth,  et  ^  eonvereo,  125.  b. 
Upon  issue  quod  rex  non  eoneeeeit,  Ac  trial  shall  be 

where  the  land  lieth,  and  not  where  the  letters 

patent  bear  date,  ibid. 
Where  the  matter  eztendeth  into  a  place  at  common 

law,  and  a  place  within  a  franchise,  where  it  shall 

be  Uied,  ibid. 
Where  one  defendant  pleads  to  the  writ,  and  the 

other  to  the  action,  which  shall  be  tried  first,  ibid. 
Where  the  plea  of  one  defendant  being  to  part,  and 

the  plea  of  the  other  to  the  whole,  that  which 

goeth  to  the  whole  shall  bo  tried  first,  and  where 

not,  125.  b. 
Where  a  matter  alleged  out  of  the  realm  may  reoeiye 

trial,  and  how,  261.  a.  b. 
Where  the  original  act  is  done  within  the  realm,  and 

put  out  of  the  realm,  upon  which  issue  is  taken, 

how  this  shall  be  tried,  and  whence  the  jury  shall 

come,  161.  b. 
How  murder  done  in  a  foreign  country  may  be  tried 

and  punished  here,  74.  a.  161.  a. 

Where  one  dies  within  the  realm  upon  a  wound  givMi 
out  of  the  realm,  how  it  shaU  be  tried,  74.  b. 

In  what  eases  a  certificate  shaU  amount  to  a  trial, 

74.  a. 

How,  and  by  whom  the  reasonableness  of  a  thing 
shall  be  tried,  56.  b.  59.  b.  62.  a. 

Where  a  nobleman  being  arraigned  shall  be  tried  by 
his  peers,  156.  b.  294.  a. 

Of  things  done  beyond  sea,  how  to  be,  261. 


Twaite, 


What  twaite  is,  4.  b. 


Vaccaria, 
The  ligniflcation  of  it»  6.  b. 

Yaloation.     See  Dower,  Livery,  Primerj 
Seuin,  Bfarriage. 

The  estate,  reyenue,  and  valuation  of  a  duke,  earl, 
baron,  Ae.  69.  a.  83.  b. 

The  reyenue  and  yaluation  of  a  knight^  68.  b.  69.  a. 

The  liyelihood  and  yaluation  of  a  yeoman,  69.  a. 

Venire.     See  Trial. 

Ventre  Impiciendo, 
The  form  of  such  writ,  and  where  it  lieth,  8.  b. 

Verdict.     See  Attaint,  Issne,  Trial. 

The  signification  and  deriyation  of  the  word,  226.  a. 

The  seyeral  kinds  of  yerdiets,  226.  b.  227.  b.  228.  a. 

The  form  of  a  general  yerdicl^  226.  b. 

When  a  bar,  278.  b. 

Where  a  special  yerdiot  may  be  found  upon  a  slight 
point  in  issue,  226.  b. 

A  yerdict 
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A  Terdidt  flnding  'a  matter  inoertalalyi  not  good,  Whero  laches  of  entrf  or  leimre  thM  not  {irejadice 

iS7.  a.  the  king  of  the  lands  or  goods  of  his  Tilleln,  118. 

Where  a  yerdiet  finds  part  of  the  issue,  and  nothing  a.  119.  b. 

for  the  residue,  it  shall  be  Insnffieient  for  the  Where  the  lord  may  jnstity  his  entry  into  land,  to 

whole;  mmw  where  it  finds  more  than  the  issue,  make  daim  to  a  reyersion,  or  other  profit  of  bis 

227.  a.                                  ^  yillein  119  a.  b 

Where  the  jiiy  may  yary  from  their  yeidiot,  and  ^«f  J"  ^^  *^!  adyowson  of  his  yiUein,  and  wW 

whei«  not,  2Jr.  b.  °®*»  ^^•-  ""  ^*-  *• 

Where  a  yenliot  found  against  the  letter  of  the  Issne  ViUein  regardant  deseribed,  and  whenee  so  called, 

shall  be  good,  and  where  not,  114.  b.  120.  b. 

Where  the  deliyeiy  of  a  letter,  or  other  writing  of  who  said  to  be  a  yillein  in  gross,  120.  b. 

eyidenoe  to  the  jury  after  their  departure  from  the  »,^^  .  _.^  ^«k»  ♦^  ^„,..^hii«  ;»  *  .iiiaS*  M»au«i 

bar,  shaU  ayoid  the%e«^ot,  and  where  not,  227.  b.  ^Z^  !^^,1^^  !^J^IZ^  ^""'^  "*^" 

Where  the  jury  may  giye  a  priyy  yerdiet,  and  where  "*»  "*  ^*^  "^  *  ^**"  ""  «^''  ^^^'  ^ 

not,  227.  b.  What  confession  in  a  oonrt  of  record  shall  make  the 

A  jury  sworn  and  charged  in  ease  of  life  and  mem-  P>urty  a  yillein,  and  what  not,  122.  b. 

ber  cannot  be  discharged  before  yerdiet,  ibid.  Where  the  father  is  a  yillein,  and  the  mother  free. 

In  what  actions  and  upon  what  issues  a  special  yer-  ^t «  ooitfro,  how  their  issues  shall  be  reputed  in 

diet  may  be  giyen,  227.  a.  b.  law,  123.  a. 

Whw^  a  general  yerdiet  in  a  matter  in  law  shaH  be  ^  ^^^^^^^  ^^  ^^^  ^^^  ^    y^  ^^  confession, 

good,  228.  a.  12B.  a. 

•*             fp  Where  and  what  actions  a  yillein  or  niefo  shall  main- 

Vetiura  lerra,  t^ln  against  their  lord,  and  where  and  what  not, 

Wii^ hw  u  A  h  123.  b.  124.  a.  126.  b. 

WBK  pasees  ny  it,  *.  d.  j^  ^y^^^  ^^^  ^^  ^jj^,^  ^y^^y  y^  priyileged  against 

the  seisure  of  his  lord,  albeit  he  is  not  infrmn-» 

Village.     See  City,  Oastoni;  Manor,  Trial.  chised,  186.  a.  b.  137.  b. 

^  Where  an  action  lioth  by  the  lord  against  the  hns- 

The  description  of  village,  and  whenee  so  called,  Vand  for  marrying  his  niefe,  and  wher«  not,  136. 

115.  b.  m  b. 

Where  the  yillage  or  town  shall  be  said  in  law  to  Where  and  what  charges  of  the  yillein  upon  his  land 

continue,  notwIthi|tanding  the  decay  of  the  houses,  i^re  yoidable  by  the  lord  aCler  entry,  and  where 

11*«  \                    .-.,«,-  and  what  not,  184.  b. 

The  number  of  towns  In  England  and  Wafas,  1 16.  a.  Where  and  by  what  means  the  lord  may  be  disseised, 

Byery  yillage  a  borough,  but  not  a  eonvermi,  115.  b.  ^  dispossessed  of  his  yiUein,  and  by  what  not^ 

Where  nvl  tiel  vilU  is  pleaded,  whence  the  jury  shall  306.  b.  307.  a. 

come,  125.  b.  Where  the  disseisee  may  seise  his  yillein  regardant, 

before  re-continuance  of  the  manor,  to  which,  Ae. 

ViDenage   and    Villein.      See   Continual  and  where  not,  807.  a. 

Olaim.  Freehold,  Manumission,  Prescrip-  „.           ^ 

tion.                                          '             *-  Virgata  Terras. 

The  etymology  of  the  word,  116.  a.  ^'^^^  it  is,  6.  a.  69.  a. 

The  description  of  a  tenure  in  yillenage,  116.  a.  . 

How  yilleins  were  anciently  called,  116.  a.  Visitor. 

How  yillenage  first  began,  116.  b.  __,    ^            v    v      o* 

Where  a  freeman  may  hold  in  yiUenage,  116,  a.  b.  S°**J^?'*' ?5  ""»  "*•  *• 

lir.  b.                                              -•  »       »  Who  he  IS,  345. 

The  diyers  kinds  of  yiUeins,  117.  b.  120.  a.  b. 

What  inheritances,  or  other  things  of  a  yiUeia,  his  Void  and  Voidable,  341.  b. 

lord  shall  haye,  and  what  not,  117.  a. 

Where  a  lessee  at  will  or  for  years,  Ac  shaU  haye  Voucher.    See  Bastard,  Recovery  in  Value, 

the  perquisite  of  his  yiUein  in  fee,  {5«<2. 124.  a.  b.  Stat   W.  2.  c.  40.     Warranty. 

In  what  right  a  Wshop,  Ac.  shaU  be  said  seUed  of  x^e  etymology  and  signification  of  the  word,  101.  b. 

the  perquuite  of  his  yiUein,  117.  a.  124.  b.  xhe  seyeral  sorts  of  youcheis,  102.  a. 

Where  by  the  entry  of  the  lord  upon  his  yilMn  The  seyeral  nrocess  ag^nst  the  youchee,  and  upon 

tenant  in  tail,  his  issue  shaU  be  barred  for  oyer,  what  default  after  process  judgment  shall  be  giyen 

117.  a.  against  the  tenant,  and  upon  what  not,  101.  b. 

Where  an  alienation,  escheat,  or  discent  of  the  lands  .„,?       ^      ,   .          .    .             •    ^    . 

of  a  yiUein,  shaU  bar  the  tide  of  his  lord,  before  ^f.  ^^  judgment  giyen  against  the  tenant,  be 

entry,  118.  a.  b.  ^^  t»^«  ^'"r*K?°i  V^I*  '^"■*  ****  ^«*«*>^ 

and  where  not,  101.  b.  393.  a. 

Whero  a  disseisin  to  the  yUlein  shaU  prejudice  the  where  the  tenant,  after  he  hath  been  impleaded, 

lord  of  his  entry,  and  where  not,  118.  b.  ^^  judgment  giyen,  shaU   haye    a   ftarranHa 

What  shaU  be  sud  a  suflicient  olaim  or  seisure  by  eAortoi,  or  youch  again,  and  where  not^  102.  a. 

the  lord,  to  yest  in  him  the  property  of  his  yiUein's  898.  a. 

goods,  and  what  not,  118.  b.  145.  b.  283.  a.  Where  the  warranty  descends  upon  the  heir  at 

common 
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eommon  law,  and  the  land  to  a  spedal  heir^  fthe 

tenant  may  Toneh  both,  870.  a.  b. 
Wbare  the  speeial  heir  shall  join  with  the  heir  at 

eoounon  law  to  deraign  a  warrantj  paramount, 

and  to  whom  Uie  reoompense  in  ralue  shall  enore, 

S76.  h. 
Where  and  how  a  man  or  his  assignee  may  roBoh^ 

by  reason  of  a  warranty  annexed  to  a  release  or 

oonllrmation  where  nothing  passed,  S86.  a.  b. 
Where  a  man  may  roncb  himself  by  reason  of  a 

wananty,  890.  a.  384.  b. 
Where  the  wife  being  reeeired  shall  yoneh  her 

hnsband  e<  i  eonveno  the  hnsband  himself  and 

his  wife,  albeit  the  warranty  be   in  suspense, 

390.  a. 
Where  and  how  an  Infant  in  ventre  fa  m§re  may  be 

▼onehed,  390.  a. 
Where  the  feoffee  may  Tonoh  as  of  lands  discharged 

of  a  rent  charge  or  seek :  tecua  as  of  lands  dis* 

charged  of  a  rent  service,  888.  b.  880.  a. 
Where  a  porehaser  shall  vouch  as  heir,  384.  b. 

Uses.  See  IntentionSy  ReyocationSy  Stat. 
4  JJ.  7.  c.  17.  19  R  7.  c.  15.  27  E.  8. 
clO. 

The  definition  of  an  use,  272.  b. 

The  several  ways  whereby  uses  may   be  raised, 

271.  b. 

Where  there  may  be  two  uses  in  eme  of  the  same 
land  at  the  same  time,  and  where  not,  271.  b. 

272.  a. 

What  persons  may  be  seised  to  the  use  of  others, 

and  what  only  to  their  own  use,  19.  b. 
What  shall  be  said  a  sufficient  eonsideration  of  blood 

to  raise  an  use,  and  what  not,  123.  a.  237.  a. 
Where  uses  slu^l  ensue  the  nature  of  the  land, 

2S.a. 
Where  by  the  same  conveyance  an  old  use  is  re- 

Toked,  a  new  may  be  created,  237.  a. 
Where  a  feoffment  is  made  to  Uie  use  of  a  last  wUl, 

or  of  such  persons  as  shall  be  named  in  a  last 

will,  in  whom  the  use  may  be  said  to  repose  in  the 

tfUertM,  111.  b.  112.  a.  271.  a.  h. 
What  is  a  sufficient  consideration  to  raise  an  use, 

270.  a. 
An  unlimited  use,  when  it  remains  in  the  feoffee, 

272.  a. 
Gives  eesfvy  que  m»*  neither  fiw  tn  re  nor  jut  ad  rem, 

272.  b. 
Cetititig  que  nee  hath  no  remedy  but  in  a  court  of 

equity,  272.  b. 

Usurpation.     See  Qtiare  Impedit,  Presen- 
tation. 

The  several  acceptations  of  the  word,  and  how  it 
differeth  from  a  disseisin,  intrusion,  Ac.  277.  a.  b. 
Of  an  advowson,  how  it  operates,  402.  a. 

Wager  of  Law. 

Wager  of  law,  wbat,^  and  the  manner  of  it,  and 

whence  so  called,  294.  b.  295.  a. 
Where  it  lieth,  and  in  what  actions,  and  where  and 

hi  what  not,  172.  b.  295.  a.  jmt  toL  pag. 
Where  the  husband  and  wife  shall  wage  their  law 

Ibr   the    debt    of   the    wife    before    coverture, 

172.  bw 
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What  persons  may  wage  their  law,  and  what  not, 

172.  b.  295.  a. 
Where  a  man  shall  wage  bis  law  of  another  man's 

deed,  and  where  not,  295.  a. 

Wales. 

The  etymology  of  the  word,  175.  b. 
The  principality  of  Walee  holden  anciently  of  the 
crown  of  England,  97.  a. 

War.     See  Entry  Congeablo;  Presentation. 

What  shall  be  the  time  of  peace,  and  what  the  time 
of  war,  and  bow  it  shall  be  tried,  249.  a.  b. 

The  ancient  manner  of  serving  the  king  in  his  war, 
71.  a. 

Natives  more  serviceable  for  the  war  than  strangers, 
69.  a. 

Rules  and  observations  in  art  military,  71.  a. 

Wardship.  See  Goardian,  Marriage,  Re- 
lief, Stat.  4  K  7.  c.  17.  82  K  8.  c.  1. 

Where  the  heir  of  disseisee  shall  be  in  ward  before 

reoontinuanee  of  his  estate,  76.  b.  270.  a. 
Where  the  heir  shall  be  in  ward,  albeit  his  ancestor 

died  not  seised,  nor  without  the  homage  of  the 

lord,  76.  a. 
Where  by  the  determination  of  the  estate  or  tenure 

of  tiie  heir,  the  wardship  shall  cease,  76.  a.  b. 

248.  a. 
Where  the  heir  being  remitted/ or  recovers  in  a/or- 

medon  or  non  compoe  tnentis,  Ae*  shall  be  in  ward, 

76.  b. 
Where  the  lord  shall  have  a  double  wardship  for  the 

same  land,  76.  b. 
Where  the  heir  of  tenant  in  tail  shall  be  in  ward 

notwiUistandiog  a  discontinuanee,  and  to  whom, 

76.  b.  77.  a.  78.  a. 

Where  the  king,  by  reason  of  wardship,  shall  have 
the  custody  of  lands  holden  of  other  lords,  and  in< 
heritanoes  which  lie  not  in  tenure,  and  where  not, 

77.  a. 

Where  the  heir  at  this  day  shall  be  in  ward,  notwith- 
standinff  a  conveyance  over  by  his  father  in  his 
life,  and  where  not,  78.  a.  per  tei.  paq. 

Where  the  heir  shall  be  in  ward  upon  a  conveyance 
by  bis  ancestor,  for  the  advancement  of  his  wife 
or  children,  or  payment  of  his  debts,  and  where 
not,  78.  a.  per  tot,  pag. 

Where  a  oonveyaaee  by  the  grandfkther  to  the  son 
shall  cause  wardship,  and  where  not,  78.  a. 

Where  the  son  shaU  be  in  ward,  albeit  nothing  de- 
scend, 78.  b. 

Where  Uie  lord  shall  have  the  wardship  of  the  land, 
notwithstanding  the  marriage  of  the  heir  in  the 
life  of  his  ancestor,  76.  a.  79.  a. 

Where  a  man  hath  a  double  title  to  wardship,  one 
as  father,  and  the  other  as  guardian  in  chivalry, 
or  socage,  in  which  he  shall  be  said  to  be  in,  84. 
b.  88.  b. 

Where  the  heir  of  a  tenant  in  socage  shall  be  in 
ward,  176.  a. 

Where  wardship  may  be  granted  without  deed,  and 
where  not,  86.  a.  per  tot, pag. 


Wardwit. 


What  it  is,  83.  a. 


Warranty. 
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Warranty.  See  Assets,  Discontinaance, 
Estoppel^  Rebutter,  Recovery  in  Value, 
Release,  Scire  Facias,  Stat.  GUmcest.  c.  8. 
11  ff.  7.  c.  20.     Voucher. 

The  description  of  a  wamntj,  365.  a. 

The  neyerBl  kinds  of  warranties,  363.  a.  364.  b. 

To  what  things  a  warranty  may  extend  or  be 
annexed,  and  to  what  not,  101.  b.  366.  a.  b. 
389.  a. 

Upon  what  conveyancos  a  warranty  may  be  created, 
and  upon  what  not,  871.  a.  b.  286.  a. 

What  words  are  requisite  to  the  creation  of  a  war- 
ranty in  deed,  383.  b.  884.  a. 

Where  the  word  (heirs)  is  requisite  to  the  cYeation 
of  a  warranty  of  inheritance,  and  where  not»  47.  a. 
378.  a.  383.  b.  384.  b.  385.  b. 

Where  no  person  is  mentioned  in  the  cUiuse  of  war- 
ranty, to  whom  it  shall  be  intended,  383.  b. 

What  words  shall  am  (tan  t  to  a  warranty  in  law  of  a 
freehold  or  chattel,  and  to  what  estate  a  warranty 
in  law  is  said  to  be  annexed,  and  to  what  not, 
384.  a.  b. 

Where  the  word  {dedi)  implied  a  warranty  of  in- 
heritance at  common  law,  and  where  only  for  the 
life  of  the  donor,  384.  a. 

When  it  shall  not  bar  the  king,  19.  b. 

Where  a  warranty  express  shall  not  take  away  a 
warranty  in  law,  384.  a. 

The  description  of  a  warranty  which  commences  by 
disseisin,  and  why  so  called,  366.  b. 

Where  a  warranty,  albeit  the  disseisin  be  mediate 
or  to  another  person,  shall  be  said  to  commence 
by  disseisin,  and  shall  not  bar  the  heir,  366.  b. 

367.  a. 

Where  a  warranty  annexed  to  a  feoflfment  many 
years  after  the  disseisin  shall  be  said  to  com- 
mence by  disseisin,  and  where  not,  367.  a.  369.  b. 
371.  a. 

Where  a  warranty  upon  a  feoffment  to  barretors  or 
extortioners,  whereby  the  tenant  wares  the  pos- 
session,  shaU  be  said  to  commence  by  disseisin, 

368.  a.  369.  b. 

Where  a  third  person  shall  take  adrantage  of  a 

warranty  eommenced    by  diaseisin    to   another, 

367.  a. 
A  warranty  commencing  by  intrusion,  abatement, 

Ac.  no  bar,  367.  a. 
Where  a  warranty  annexed  to  a  feoffment  de  fttcto 

shall  bind  the  parties,  and  be  good  against  all  but 

him  that  right  hath,  367.  a.  b. 
The  description  of  a  lineal  warranty,  and  why  so 

called,  370.  a.  371.  a.  376.  a. 

Where  a  warranty  lineally  descending  shall  be  col- 
lateral, 370.  b.  371.  a.  374.  b.  376.  a.  879.  b. 

Where  a  warranty  collaterally  descending  shall  be 
lineal,  370.  a.  371.  b. 

Where  the  same  warranty  shall  be  collateral  in  re- 
spect of  some  persons,  and  lineal  in  respect  of 
others,  371.  b.  372.  a.  373.  b. 

Where  a  warranty  shall  be  lineal  to  the  heir,  albeit 
he  conveyeth  not  his  descent  from  him  that  made 
the  warranty,  371.  a.  b. 

Where  a  lineal  warranty  shall  be  a  bar  to  a  fee  sim- 
ple, but  not  to  an  estate  tail  without  assets,  374. 
a.  b.  393.  b. 

Where  baron  and  feme  tenants  in  special  tail  dis- 
continue, the  warranty  of  either  shall  be  lineal  to 
the  issue  and  no  bar,  873.  a. 
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Where  and  why  a  collateral  warranty  shall  be  a  bar 
to  an  estate-tail,  and  the  reversion  of  the  donor, 
378.  a.  374.  b. 

Where  a  warranty  shall  bar  a  future  right,  865.  a. 
888.  b. 

Where  a  warranty  descending  in  one  right,  shaU 
bar  the  heir  claiming  in  another;  secicf  of  an  es- 
toppel, 365.  b. 

Where  a  collateral  warranty  shall  not  bar  a  right  by 
succession,  370.  a.  b. 

No  bar  to  a  title  of  entry,  379.  b.  389.  a. 

Where  a  warranty  descending  upon  an  infant  or  feme 
covert  shall  be  a  bar,  and  where  not,  380.  a. 

Where  the  warranty  of  tenant  by  tlie  curtesy  shall 
be  a  bar  to  the  issue  at  this  day,  and  where  no^ 
and  what  remedy  the  heir  or  his  issue  hath  against 
the  alienee,  379.  b.  365.  a.  b.  366.  a.  381.  a.  b.  382. 
a.  b.  383.  a.  b. 

Where  the  warranty  of  the  husband,  being  not  tenant 
by  the  curtesy,  shall  be  a  bar  to  the  issue  of  the 
wife,  and  where  not,  366.  a. 

Where  the  warranty  of  tenant  in  dower  was  a  bar  at 
the  common  law,  and  how  restrained  at  this  day, 
365.  b.  374.  b.  380.  a.  381.  a. 

Where  the  king  shall  be  barred  of  a  right  of  possibi- 
lity of  reverter,  by  the  collateral  warranty  of  a  sub- 
ject, and  where  not,  19.  b.  370.  b. 

Where  a  warranty  descending  upon  the  wife  shall 
hinder  her  disagreement  to  an  estate  made  during 
the  coverture,  388.  b. 

Where  a  collateral  warranty  descending  upon  the 
issue  in  tail  before  the  discent  of  the  right  shall 
be  a  bar  to  him,  and  where  not,  388.  a.  b. 

Where  a  warranty  shall  bar,  albeit  the  estate  was 
not  put  to  right  at  the  time  of  the  warranty  made, 
and  where  not,  388.  b.  389.  a. 

A  collateral  warranty  is  no  bar  in  a  writ  of  dower, 
or  catMa  matrimonii  prceloetUi,  389.  a. 

Where  tenant  in  tail  to  him  and  his  heirs  males, 
the  remainder  to  him  and  his  heirs  females,  dis- 
continues with  warranty,  such  warranty  is  lineal 
to  both,  and  shall  bar  neither,  377.  a. 

Where  after  a  discontinuance,  a  warranty  descend- 
ing upon  two  daughters,  where  only  one  is  inhe- 
ritable to  the  estate,  shall  be  a  bar  to  the  daughter 
inheritable  for  the  whole,  373.  b. 

Where  tenant  in  tail  dies  having  two  daughters, 
and  one  enters  and  makes  a  feollment  with  war- 
ranty, this  shall  bar  the  other  sister,  as  to  her 
part,  but  not  as  to  the  part  of  the  feoffor,  373.  b. 
374.  a. 

Where  a  warranty  shall  descend  only  to  the  heir  at 
the  common  law,  376.  a.  386.  a.  b.  387.  a. 

Where  two  brothers  being  by  divers  venters,  the 
eldest  releases  with  warranty  to  the  disseisor  of 
the  uncle,  and  dies  without  issue,  after  the  death 
of  the  uncle,  the  entry  of  the  younger  is  congeable, 
notwithstanding  the  warranty,  387.  a. 

Where  the  father  upon  a  mediate  descent  shall  not 
be  bound,  or  take  advantage  of  a  warranty  made 
by  or  to  the  son,  11.  b.  12.  a. 

Where  the  heir  shall  be  bound  to  a  warranty  to 
which  his  ancestor  never  was,  and  where  not, 
385.  b.  386.  a. 

Where  the  special  heir  shall  join  with  the  heir  at 
the  common  law  to  dcraign  a  warranty  paramount, 
and  how  the  recompense  in  value  shall  enure, 
ibid. 

Where  by  warranting  the  land,  all  rents,  ^e.  sus- 
pended 
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pended  or  discharged  at  the  time,  are  also  war- 
ranted, and  where  not,  366.  b.  388.  b.  389.  a. 

Where  notwithstanding  lands  especially  boand  to 
warranty,  the  person  also  of  the  feoffer  shall  be 
bound,  102.  b. 

Where  the  condition  of  an  obligation  is  to  defend 
the  lands  of  the  obligee,  by  an  ouster  of  a  stranger, 
the  condition  is  broken ;  teeut  of  a  condition  to 
warrant  the  lands,  Ac.  384.  a. 

Where  a  warranty  may  be  defeated  in  part,  and  stand 
good  for  other  part,  367.  b.  393.  a. 

Where  a  warranty  made  by  an  infant  and  one  of 
fall  age  shall  be  void  against  the  infant,  and 
good  for  the  whole  against  him  of  full  age, 
367.  b. 

Where  a  lease  for  life  is  made  upon  condition  to 
have  fee  with  a  warranty  in  forma  prcedict'  by  the 
inereaser  of  the  estate,  the  warranty  shall  in- 
crease ;  •eetw  of  a  lease  for  years  upon  such  con- 
dition, 378.  a. 

A  lease  for  years,  the  remainder  in  fee  with  warranty 
»M  forma  prcedicf,  such  warranty  void  to  both, 
878.  b. 

A  lease  to  two,  the  remainder  to  him  that  first  dies 
with  a  warranty  in  forma  pr<Bdiet%\>y  the  death  of 
one,  his  heir  shall  hare  the  warranty,  378.  b. 

Where  land  by  purchase  shall  be  liable  to  execution 
in  ralue,  in  case  of  warranty  by  descent,  and 
where  not,  102.  a. 

Where  upon  a  warranty  for  life  the  recorery  in  ralne 
shall  be  in  fee,  and  where  but  for  life,  383.  b. 
SS7.  a. 

Where  an  assignee  shall  take  advantage  of  a 
warranty  in  law,  and  where  not,  and  where  by 
way  of  Toucher  and  where  only  by  rebutter, 
384.  a.b. 

Where  a  warranty  in  law  and  assets  shall  be  a  good 
bar  ia  formedon,  384.  b. 

What  person  shall  take  advantage  of  a  warranty  in 
deed,  as  assignee  by  way  of  voucher,  and  what 
not,  384.  b.  385.  a.  b.  390.  a. 

Where  an  assignee  of  part  of  the  land  or  estate 
shall  vouch  as  assignee,  and  where  not,  and  by 
what  means  he  may  take  advantage  of  the  war- 
ranty, 385.  a. 

Where  a  gift  in  taile  is  made  with  warranty  to  the 
donee,  his  heirs  and  assigns,  who  makes  a  feoff- 
ment and  dies  without  issue,  the  feoffee  shall  not 
▼ooch  or  rebut ;  seeua  of  such  a  gift  before  the 
atatnte  dU  donia,  Ac  385.  a. 

Where  a  warranty  may  be  raised  npon  a  release  or 
confirmation  where  nothing  passes,  and  whore  the 
party  shall  take  advantage  of  such  warranty  by 
way  of  voucher,  and  where  not,  371.  b.  385.  a.  b. 
337.  a. 

Where  a  warranty  shall  not  amend  or  enlarge  an  es- 
tate, 385.  b. 

Where  the  estate  being  avoided  before  or  after  the 
warranty  descended,  the  warranty  annexed  is 
defeated  also,  366.  a.  367.  b.  388.  b.  389.  a. 
and  b. 

Where  by  a  rc-feoffment  of  the  feoffer,  a  warranty 
to  the  feoffee,  his  heirs,  and  assigns,  is  defeated ; 
«ceM  of  a  feoffment  to  the  feoffer,  and  his  wife, 
380.  b.  300.  a. 

Where  such  feoffeo  enfeoffs  one  of  his  feoffors,  the 
warranty  continues,  390.  a. 

Where  a  lease  for  life  or  gift  in  tail  to  the  feoffor 
•hall  be  a  suspension  of  the  warranty  during  the 
eatates,  390.  a. 
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Where  a  suspended  warranty  anS  assets  descending 
upon  the  issue  in  tail,  together  with  the  lands  dis- 
continued, shiill  hinder  a  remitter,  390.  a.  b. 

Where  by  attainder  of  felony  or  treason,  a  warranty 
shall  bo  defeated,  390.  b.  391.  b. 

Where  tenant  in  tail  releases  to  his  dissseisor  with 
warranty,  and  after  is  attainted  and  pardoned, 
the  warranty  shall  be  void  as  to  his  issue  before 
the  pardon,  but  a  bar  to  his  issue  born  after, 
391.  b.  392.  a. 

Where  a  seigniory  is  granted  with  warranty,  by 
the  escheat  of  <he  tenancy,  the  warranty  is  de- 
feated, 392.  b. 

Where  a  coUnteral  ancestor  releases  with  warranty, 
and  enters  into  religion,  by  his  deraignment  after 
the  warranty  is  defeated,  392.  b. 

What  works  in  a  release  shall  extinguish  a  warrant, 
and  what  not,  391.  b.  392.  b. 

Where  afler  a  release  of  the  warranty  to  one  feoffor, 
the  feoffee  shall  vouch  the  other  for  a  moiety ;  the 
same  where  one  jointenant  releases,  his  oompanion 
may  vouch,  393.  a. 

Where  there  shall  be  two  recoveries  in  value  upon 
one  warranty,  and  where  not,  393.  a. 

Where  a  warranty  lineal  and  assets  descending  upon 
the  issue  in  tail,  shall  be  no  bar  to  his  issue  after 
alienation  of  the  assets ;  teeut  if  the  issue  had 
been  barred  in  a  formedon,  by  reason  of  sneh  war- 
ranty and  assets,  393.  b. 

Warreccum  or  Warrectum  Terrss. 
The  signification  of  them,  5.  b. 

Warren.     See  Forrest. 

Waste.  See  Attaint,  Parson,  Quod  ei 
Deforceaty  Release.  Stat.  W.  2.  c.  23. 
Write. 

The  etymology  of  the  word,  52.  b. 

The  divers  kinds  of  waste,  53.  a. 

The  several  writs  of  waste,  54.  a. 

Against  what  persons  an  action  of  waste  lieth,  and 

against  what  not,  53.  a.  b.  54.  a. 
What  shall  be  said  waste  in  houses,  53.  a.  b. 
Where  destruction  of  fruit  trees  shall  be  waste,  and 

where  not,  53.  a. 
What  shall  be  said  waste  in  a  park,  dovehouse,  Ac. 

54.  a. 
What  shall  be  said  waste  in  trees,  and  in  what  trees 

waste  may  be  done,  ibid. 
Where  digging  of  gravel,  mine,  Ac.  shall  be  waste, 

and  where  not,  53.  b.  54.  b. 
The  suffering  of  land  to  be  surrounded,  waste,  58.  b. 
Conversions  of  arable  land  into  wood,  et  i  contra, 

waste,  ibid. 
What  shall  be  said  waste  in  fences,  ibid. 
What  waste  in  hominibuB,  53.  b. 
How  waste,  destruction,  and  exile  differ,  53.  a.  b. 
By  what  persons  an  ao^on  of  waste  lieth,  63.  b. 
Where  the  heir  shall  have  an  action  for  waste  done 

in  the  life  of  his  ancestor,  and  whore  not^  63.  b. 

198.  a. 
What  shall  be  said  a  good  plea  in  an  action  of  waste, 

and  what  not,  53.  a.  b.  54.  b.  285.  a. 
Where,  by  the  alteration  of  the   reversion,  watte 

committed  bofore  shall  be  dispunishable,  63.  a. 
Against  what  persons  a  prohibition  of  waste  lay  at 

the  com  mon  law,  and  against  what  not^  ibid.  31 6.  a. 

Whera 
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Where  waete  Ilea  against  tenant  by  the  curtesy,  or 
in  dower  after  sMlgnmenty  and  where  not,  64.  a. 
816.  a. 

Where  an  action  lieth  against  the  assignee  for 
waste  done  before  the  assignment,  and  where  not, 

64.  a. 

Where  the  tenant  shall  be  punished  for  waste  done 

bj  a  stranger,  and  where  not,  ibid. 
Where  the  wife  shall  be  punished  for  waste  done  in 

the  life  of  her  husband,  et  i  eonverto,  54.  a. 
Whore  an  occupant  shall  be  punished  for  waste, 

ibid. 

Where  a  mean  remainder  or  reversion  shall  be  an  im- 
pediment to  bring  an  action  of  waste,  and  where 
not,  54.  a.  273.  299.  b.  338.  b. 

Where  waste  lieth  against  a  guardian  in  chivalry, 
and  the  penalty  in  such  action,  64.  a. 

Destruction  to  what  value  shall  be  said  waste,  54.  a. 

For  waste  wpartim,  all  the  land  shall  be  recovered, 

ibid. 
Where  tenant  for  life  shall  join  in  an  action  for  waste, 

42.  a.  63.  b. 

Where  one  jointenant  or  tenant  in  common,  for  life 
or  in  fee,  shall  have  an  action  of  waste  against  his 
companion,  and  where  not,  200.  b. 

What  interest  is  g^ven  to  the  lessee  by  the  clause, 
(without  impeachment  of  waste),  220.  a. 

Where  the  lessor  recovering  in  an  action  of  waste, 
shall  avoid  all  mean  estates  and  charges  made  by 
the  lessee,  and  where  not,  233.  b.  234.  a. 

Where  the  heir  shall  have  an  action  for  waste  done 
in  the  life  of  his  ancestor,  which  the  ancestor  him- 
self could  not,  247.  b. 

Where  the  acceptance  of  a  surrender  by  the  lessor 
after  waste  done,  shall  conclude  him  of  his  action 
of  waste,  285.  a.  .  .  , 

Where  in  an  action  of  waste  by  tenants  m  special 
tail,  the  death  of  one  without  issue  shall  abate  the 

writ,  285.  a. 
Where  a  parson,  vicar,  Ac  shall  have  an  action  of 

waste,  841.  a. 

Where  by  the  release  of  him  in  the  remainder  in  tail 
to  tenant  for  life  of  all  his  right,  he  shall  not  have 
an  action  of  waste ;  seens  where  he  in  the  rever- 
sion in  fee  makes  such  release,-  346.  b. 

Where  tenant  in  tail  leases  for  his  own  life,  an  ac- 
tion of  waste  lieth  against  the  lessee,  346.  b. 

Id  waste  the  place  wasted  the  principal,  and  not 
damages,  98.  a.  356.  b.  ^        ,  * 

Where  in  an  action  of  waste  by  two,  the  release  of 
one  shall  bar  the  other,  and  where  not,  365.  b. 

Where  in  an  action  of  waste  summons  and  severance 
lieth,  and  where  not,  365.  b. 

Where  an  actton  of  waste  lieth,  albeit  the  lessor  had 
nothing  in  the  reversion  at  the  time  of  the  waste 
committed,  356.  a. 

Where  rient  «n  U  revtrtion  shall  he  a  good  plea  by 
the  lesse  in  an  action  of  waste,  and  where  not, 
366.  a. 

Way. 

Thateveralkindsof  ways,  56.  a. 
What  remedy  for  a  disturbance  in  a  public  or  private 
way,  and  what  not,  56.  a. 


YB 
Feraand  Were. 

The  meaning  of  the  words,  1S7.  a.  287.  b. 

Wit  or  WUa. 

The  signification  of  the  words,  187.  a. 

Witoees.     See  Evidence,  Testimony. 


Woodgeld. 


What  it  is,  234. 


Words.     See  Exposition  of  Words. 

Wancot 


What  it  is,  71.  a. 


What  it  is,  56. 


Worth. 


Writs.  See  Action,  Annuity,  Amercia- 
ment, Disseisin,  Quare  Impedit,  and 
each  Writ  under  its  proper  Title. 

Brief,  unde  t  73.  b. 

The  description  of  a  writ,  73.  b. 

The  several  sorts  of  writs,  73.  b. 

Where  writs  may  be  maintained  ^ia  ttmei,  before 

any  molestation,  100.  a. 
Where  the  writ  shall  be  general  and  the  count  spe- 
cial, 26.  b.  53.  a.  54.  b.  344.  a. 
Upon  what  plea  to  the  disabUity  of  the  person  the 

writ  shall  abate,  and  upon  what  not,  133.  b.  134.  a. 

135.  b. 
Where  an  action  well  begun  determineth  in  part  by 

the  act  of  Uw,  the  writ  as  to  the  whole  shall  abate, 

and  where  not,  285.  a. 
Where  the  profession  of  the  tenant  or  defendant  in 

religion  jE>en<ient«  plaeito  shall  not  abate  the  writ, 

248.  b. 
Where  the  deprivation  of  the  defendant  shall  abate 

the  writ ;  mcim  of  a  resignation,  ifricf. 
Where  several  writs  of    customs  and  services  lie 

for  the  deforcement  of  one  and  the  same  service, 

154.  a. 
Writ  d9  ingreMH  nne  tusientu  eapitidi,  whence  so 

called,  and  where  it  lieth,  325.  b. 
The  writ  «x  gravi  querela,  where  it  lieth.  111.  a. 
Do  domo  rmaranaaf  where  it  lieth,  56.  b.  200.  b. 
Of  error,  oo.  attaint,  Ac.  follow  the  nature  of  the 

original  writ,  139.  a. 
Of  error  on  a  statute,  how  to  be,  54.  b. 

Tear  and  a  Day.     See  Day,  Time. 

How  they  are  to  be  computed,  254.  b. 

In  what  oases  this  time  is  prescribed  by  law,  254.  a. 


Dedil  Deus  his  guoquefinem. 
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Whately  y.  Kemp.  365.  b.  n.  .(A.) 
Whistler's  case  121.  b.  n.  2. 
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Wilson  y.  Woodhall  60.  a.  n.  2. 
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Winchelsea  (lord)  y.  Norcliff   208.  a. 

(208.  b.  13 th  ed.)  n.  1. 
Winchester's  (marqnis  of)  case 

265.  a.  n.  1. 
Winchcombe's  case  120.  a.  n.  2. 

Windham's  (justice)  case         188.  a. 

n.  11. 
Windsor's  case      18.  a.  n.  1.  120.  a. 

n.  2. 
Wiscot's  case  184.  b.  n.  2. 
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n.  1. 158.  b.  n.  3. 
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Woodfall's  case  155.  b.  n.  5. 
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Wortley  y.  Watkinson  235.  a. 

n.  1. 
Wray  y.  Williams  208.  a.  n.  1. 
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Wright  y.  Holford  and  others  195.  b. 

n.  1. 
Wroth's  (sir  Thomas)  case       144.  b 

n.  2. 
WyaVs  case  378.  a.  n.  1. 

Wyatf  s  (sir  Thomas)  case       218.  b. 

n.  1. 

Wyndham's  (justice)  case        189.  b. 

n.  8.  and  n.*  under  n.  8. 

Wyndham  and  others  y.  earl  of  Egre- 

mont  289.  b.  n.  8. 

Wynne  y.  Humphreys  215.  a. 

n.  1. 
Wyth  y.  Blackman  18.  b.  n.  7. 

Wytham  y.  Waterhouse  851.  a. 

n.  1. 1. 
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Yates  y.  Compton  118.  a.  n.  2. 

York's  (archbishop  of)  case       88.  a. 

n.  3. 
Young  V.  Steele  44.  a.  n.  1. 

Young  ▼.  Wright  120.  a.  n.  4. 

Young  y.  Young  185.  b.  n.  1. 
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Zenger's  (Peter)  case      155.  b.  n.  5. 
Zouch's  case  247.  b.  n.  1. 

Zouch  y.  Parsons  51.  b.  n.  8.  246.  a. 

n.  1. 
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AB 

AbaiemefUy 

By  a  younger  son,  243.  a.  n.  1. 

Of  writ,  304.  ft.  n.  1. 

Bee  more  eoneeniliig  Abatement.  125.  a.  n.  2. 

241.  a.  n.  8.     248.  b.  n.  1.     271.  b.  n.  1.  U. 

380.  b.  n.  1. 

Abduction^ 

8S.  b.  n.  14. 

Abeyanoty 

Of  titlee  of  bononr,  165.  a.  n.  6. 

Of  the  fireehold  at  the  eommon  law  eonld  not  be : 

thongh  it  might  be  of  the  inheritanee  aeparated 

ttom  the  freehold,  216.  a.  n.  2. 
Of  the  froehold  is  admitted  in  eqaitj,  290.  b. 

n.  1.  XYIL 
Whether  the  fee  aimple  of  a  parson'i  glebe  ie  in 

abeyanee,  340.  b.  n.  TB) 
Of  the  inheritance,  wny  it  was    riewed    with 

Jeelonsy  by  the  old  law ;  and  the  reaaoni  of 

the  modem  law  for  dieoooraging  it,  842.  b.  n.  1. 
8eo  more  eonceming  Abeyance,  55.  b.  n.  8.  191. 

A.  n.  1.    216.  b.  n.  2.    843.  a.  n.  1. 

Almirationy 

iuioient  and  modem  nse  of  the  word,  92.  b.  n.  2. 
8eo  more  concerning  abjuration,  183.  a.  n.  1.  8. 

AbrOjgiMtioHf 

134.  a.  n.  5. 

Acoqaianoey 

Of  a  cheat  locked,  to  be  kept,  89.  b.  n.  1. 
Of  goods,  to  be  kept,  89.  b.  n.  4.  9. 
Of  rent^  60.  a.  n.  2. 

See  more  eonceming  Acceptance,  44.  b.  n.  7. 
45.  A.  n.  4.    55.  b.  n.  14.    98.  a.  n.  2. 

Aooestoriiumf 

To  what  termi  in  oar  law  it  aniwerB,  121.  b.  n.  6. 

AcddenUy 

IneTitable,  a«  to  bailees,  Ac  89.  b.  n.  2. 

Vol-  L— 10 


AC 

Acoounty 

Suit  in  equity  by  prochien  amy  of  an  infant  for 

an  aeoonnt,  89.  a.  n.  2. 
Action  of  aoooont,  89.  a.  n.  2.    90.  b.  n.  8,  4,  5. 

199.  b.  n.  1. 
Award  to  account,  effect  of,  139.  b.  n.  1. 
Jointenants  and  tenanti  in  common  may  hare 

iMer  M,  172.  a.  n.  8.    199.  b.  n.  1. 
See  mere  concerning  Aoconnt^  89.  a.  n.  4.     90.  b. 

n.  2.    159.  a.  n.  4. 

Accountant  to  the  Orawn^ 

172.  a.  n.  9.     191.  a.  note,  lect  YI.  9.     209.  a. 
n.  1.  HL 

Acknowledgment 
Of  Tillenage,  117.  b.  n.  8. 

Acf^f 

Contents  of,  raiy,  5.  b.  n.  4. 

Accumulation^  

TnisU  of,  290.  b.  n.  1.  XVUL 
Of  profits  of  personal  estate,  daring  a  sospesse 
or  contingency,  55.  b.  n.  8. 

Acquittal, 

Implied  by  homage,  865.  a.  n.  I. 
See  more    concerning  Acquittal,   13.  a.   n.  3. 
23.  a.  n.  6.    31.  a.  n.  2.    67.  b.  n.  1. 

Acquittance^ 

For  rent,  873.  a.  n.  8. 

Made  by  obligee  to  one  obligor,  232.  a.  n.  1. 

Act, 
Of  law,  57.  a.  A.  1.    149.  a.  A.  2. 
Of  parties,  ibid. 
Of  parliament,  27.  a.  n.  6.     51.  b.  n.  2.     95.  a. 

n.  4.    110.  a.  n.  7.     131.  b.  n.  2.    138.  a.  a.  4. 

159.  b.  n.  2. 

Actions^ 
For  defacing  tombs,  who  shall  hare,  18.  b.  n.  5. 
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AD 


AL 


AcUoriBy 

On  the  case, 

For  ravishmetit  of  ward,  88.  b.  n.l3. 

For  loss  of  serriooy  117.  a.  n.  1. 

For  breach  of  contraot,  ibid. 

In  the  nature  of  an  action  of  deceit^  in  case  of 
fhrad  in  a  render,  384.  a.  n.  I. 

See  more  oonoemine   Actiona    on  the   case. 
66.  a.  n.  2.     56.  b.  n.  2.     57.  a.  n.  1.  4. 
59.  b.  n.  6.    79.  b.  n.  2.    81.  b.  n.  2.    89.  b. 
n.  3.    161.  a.  n.  4.    251.  a.  n.  1. 
Porsonaly  129.  b.  n.  2. 
Civil,  161.  a.  n.  4. 
Apparently  Tezatioas,  ibid. 
Conoeming  Uft  or 'limb,  ibid.   > 
Real, 

Division  of,  239.  a.  n.  1. 

Possessory,  289.  a.  n.  1.    278.  b.  n.  1. 
347.  b.  n.  1. 

The  gist  in,- 278.  b.  n.  1. 

Droitural,  239.  a.  n.  1.    347.  b.  n.  1. 

Some  late  attempts  to  rerire,  239.  a.  n.  1. 
Against  the  heir  of  a  disseisor,  239.  a.  n.  1. 
Bj  original,  285.  a.  n.  1. 
By  bill,  ibid. 

Whether  personal  or  mixed,  ibid. 
See  more  conoeming  Actions,  84.  b.  n.  8.    88.  b. 

n.  13.    115.  a.  n.  7.    121.  a.  n.  1.    132.  b.  n.  1. 

133.  a.  n.  1.  3.    185.  b.  n.  1.    195.  b.  n.  2. 

AdjoummefU^ 

72.  a.  n.  1. 

Adjunctum. 

121.  b.  n.  6. 

Adme(isuremefay 

Of  dower,  39.  a.  n.  4. 

Administratwn^ 

Of  a  wife's  personal  estate. 
At  common  law,  851*  a.  n.  1. 
By  sUtute,  ibid. 

De  bonis  non  of  a  wife,  who  bad  personal  estate 
en  anter  droit,  as  execntrix  or  administratrix, 
351.  b.  n.  1. 

Who  entiaed  to,  as  next  of  blood,  10.  b.  n.  2. 

Infant  not  entitled  to,  89.  b.  n.  6. 

During  minority  of  an  exeoator,  when  it  deter- 
mines, ibid. 

See  more  concerning  adminis^tion,  11.  a.  n.  1. 
90.  b.  n.  4.  5.    210.  a.  n.  1. 

AdtniraUy  Courts 

74.  b.  n.  1. 

AdmiUance^ 

To  copyhold,  58.  b.  n.  5.  59.  a.  n.  2.  59.b.  n.  8. 
60.  a.  n.  1.  2.    62.  a.  n.  1.    185.  a.  n.  9. 

AdnumUion^ 

Qi  ecdesiasUoal  oonrt^  to  compel  marriage  upon 
a  contract,  79.  b.  n.  4. 

AdoancemetUy 

What  by  custom  will  exclude  a  child.  176.  b. 
n.  5t.  7,  8,  9, 10. 

AdocMSon^ 

1m  assets,  17.  b.  n.  8. 

In  gross  seisin  in  law  of,  sufficient  to  gire  title 

to  curtesy,  29.  a.  n.  4,  5, 
Appendant,  9emhUf  no  curtesy  of,  without  seisin 

in  deed  of  the  principal,  ibid.  n.  4, 
Whether  infant  may  present,  89.  a.  n,  1. 


Advowton^ 

Why  the  king,  and  not  the  executors  of  a  bishop 
who  had  an  adrowson,  shall  present,  where  the 
church  became  void  in  the  bishop's  lifetime, 

90.  a.  n.  4. 

Appendant  to  a  manor,  will  not  pass  by  the  king's 

grant  of  the  latter  without  express  mention, 

121.  b.  n.  2. 
Instance  of  a  partition  of,  referred  to,  164,  b.  n.  6. 
Mortgage  of,  compellable  to  present  nominee  of 

mortgietgor,  205.  a.  n.  1.  3dly. 
Sale  of,  374.  b.  n.  1, 
See  more   concerning   Adrowson,  17.   b.  n.  2. 

18.  a.  n.  1.  2.     32.  b.  n.  2.    46.  b.  n.  6.    115.  a. 

n.  6.    129.  a.  n.  1.    165.  b.  n.  2.  166.  b.  iv  2,  3. 

171,  b.  n.  3.    186.  b.  n.  6,  7,  8,  9.     19j>«'  b.  «.  5. 

218.  a.  n.  1.    233.  b.  n.  1.  243.  a.  n.  1.    249.  a. 

n.  2.    349.  b.  n.  2. 

154.  b.  n.  7. 

Affiance^ 

34.a.n.  1. 

Whether  synonimous  with  marriage,  34.  a.  n.  2. 

As  an  impediment   to   marriage,  24.  a.  n.    2. 

235.  a.  n.  1. 
As  a  principal  challenge  to  the  array  or  to  the 

poll,  156.  a.  n.  1,  2.    157.  a.  n.  6. 

Affirmaiive  Words^ 

115.  a.  n.  9. 

Who  shall  have,  24.  b.  n.  2. 

As  to  dower,  83.  a.  n.  7. 

As  to  a  jointure,  36.  b.  n.  7. 

See  more  concerning  Age,  88.  b.  ii«- 1.   .79.  a. 

n.  3.  4.    79:  b.'n.  2.    89.  b.  n.  6.     131.  a.  n.  1. 

164.  a.  n.  1.    169.  a.  n.  2.     171.  b.  n.  2,  8. 

187.  a.  n.  If.    243.  a.  n.  2.    245.  b:  n.  2. 

Agium^ 

The  termination  of,  175.  b.  n.  5. 

Agnatic 

In  the  Roman  law,  11.  a.  n.  2.    88.  b.  n.  6. 

AgTcetncfUy 

Parol,  169.  a.  n.  3. 

To  abide  by  the  custom,  whether  it  presents  a 

bequest  of  personal  estate,  176.  b.  n.  9. 
Of  record,  121.  a.  n.  1. 
Parol,  where  it   may  be   alleged  in  explanation 

of  a  deed,  222.  b.  n.  2.  

As  to  powers,  342.  b.  n.  1.  YII. 

To    suifer    a    recovery  cannot  be    restrained, 

379.  b.  n.  1. 
See  more  concerning  Agreements,  53.  a.  n.  7. 

57.  a.  n.  1.     59.  a.  n.  4.     79.  b.  n.  1.      121.  a. 

n.  1,  2.    180.  b.  n.  4. 

Aid, 

After  verdict,  125.  a.  n.  2. 

To  deraign  a  warranty  paramount,  174.  a.  n.  4. 

Prayer    m,    between    parceners,  174.  b.  n.  2. 

187.  a.  n.  3. 
Prayer  in,  aa  to  curtesy,  384.  b.  n.  1. 

AidSy 

Abolished  by  12  Car.  IL  76.  a.  n.  1.     85.  b.  n.  1. 

91.  a.  n.  If.    ^3.  b.  n.  3.    108.  a.  n.  1. 

AUen^ 

A  use  win  arise  for,  on  a  covenant  to  stand 

seised,  2.  b.  n.  1. 
Cannot  take  by  act  of  law,  ibid.  ^ 
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AH 


AP 


PnrehAsiBg  with  king's  lioeme,  may  hold,  2.  b.  n.  2. 

In  the  name  of  a  traetee,  ibid. 
Mortgagee,  ibid. 
^  King  entitled  to  hie  property,  when,  2.  b.  n.  3. 
Tenant  in  tail,  reeorery  by,  ibid. 
Copyhold,  lord  entitled,  2.  b.  n.  i. 
Gapaeity  of,  to  take  ohattelfl,  2.  b.  n.  7.  9. 
Adminietration  to  the  effeets  of,  2.  b«  n.  8. 
Qii  children  may  inherit  to  eaeh  other,  8.  a. 

n.  2.  6.    12.  a.  n.  7. 
Mend  or  enemy,  how  triable,  and  eapaeities  of, 

129.  b.  n.  2,  3. 
JBatitled  to  dower,  when,  8L  b.  n.  9.    129.  h.  n.  4. 
Who  is  not,  though  bom  beyond  aea,  128.  K  n.  2. 

See  JoinUnanU, 
Orant  of  rerenion  to,  310.  b.  n.  1. 
Bee  more  ooneeming  Alieni,  16.  a.  n.  1.    31.  b. 

n.  10.    129.  a.  n.  1.    129.  b.  n.  L    18^.  b.  n.  2. 

AJieftage, 

How  it  affeett  the  eoane  of  deaoent,  8.  a.  n.  1, 2. 6. 
12.  a.  n.  7. 


Before  the  etit  of  jma  empiore;  state  of,  i3.  a. 

n.  2,  3. 
Fines    for,    exoept    by   enstom,   abolished    by 

12  Car.  XL  e.  24.    43.  b.  n.  2. 
Bestraints  imposed  upon  by  the  feudal  system, 

and  how  eluded,  191.  a.  note,  seot^  VL  6,  7, 8. 

224.  a.n.L 
InTolantaiy,  state  (it,  191.  a.  note,  seet  YL  9. 

in  the  Roman  law,  191,  a.  note, 
sect  VL  9. 
Voluntary,  191.  a.  note,  sect  VL  9. 
Testamentary,  191.  a.  note,  sect.  VL  10. 
Condition  restriotiTe  of,  in  what  eases  good,  and 

to  what  extent,  223.  a.  n.  1.    223.  b.  n.  1. 
Restraints  upon  by  the  law  of  Sootlaad,  224  a.  n.  1. 
What  a  forfeiture,  233.  b.  n.  1. 
How  far  restndnts  upon  are  guarded  against,  271. 

b.  n.  L  VnL  3. 
ObsenrationB  on  attempts  to  restrain,  379.  b.  n.  1. 
Power  of,  under  the  statute  ^ta  §iii^t9rt9,  327.  a. 

B.  2.  L 
InToluntaiy,  for  debt»  330.  b.  n.  I. 
See   more   ooneeming  Alienation,  30.  a.  n.  4. 

49.  a.  n.  6.  00.  a.  n.  1.  85.  b.  n.  1.  88.  b.  n.  13. 

93.  b.  n«  3.    94.  h.  n.  L  3.    111.  b.  n.  1.   12L  a. 

n.  1.    191.  a.  note,  seet  VL  6.    224.  b.  n.  1. 

309.  a.  n.  1. 

Attegatum^ 

Of  being  beyond  sea,  107.  a.  n.  6. 

Beqnir^  by  the  eommon  law,  as  to  ihets,  123.  a.  n.  2. 

AUegiance^ 

Old  oath  of,  08.  b.  n.  1. 

See  more  ooneeming  Allegianoe,  08.  b.  n.  2.  172. 
b.  n.  1.    233.  a.  n.  L 

65.  a.  n.  1. 

105.  a.  n.  1 

Ahnon^ff 

Office  of,  usually  giren  to   the  Archbishop  of 
York,  94.  a.  n.  0, 

AkeraHon 

Of  a  deed,  35.  b.  n.  7. 

Amendments^ 

During  a  suit»  259.  b.  a.  1. 


AmercemeniSf 

Pormeriy  an  olject  of  attention,  127.  a.  n.  1. 
161.  a.  n.  4. 

Analogy 

Between  the  decisions  of  equity  and  those  of  law, 

as  to  the  rule  that  equity  followetfa  the  law, 

290.  b.  n.  1.  XVL 
Obserre  in  the  constmetion  of  the  statute  de  d<mi» 

with  reference  to  the  statue  of  GhucetUr,  373.  b. 

n.  2. 
See  also  271.  b.  n.  1.  V. 

Ancestor^ 

On  sereral  limitations,  one  io  the  ancestor,  the 

other  to  his  heir.    See  ShelUtf, 
Unless  there  is  an  interest  im,  the  heir  enmot  be 

entitled  by  desoent*  380*  a.  a.  1. 

Ancient  Dmmene^ 

154.  a.  n.  11. 

AnnuUy^ 

Of  inheritance,  forfeitable  for  treason,  2.  a.  n.  1. 
Not  an  hereditament  within' the  stat  of  mortnain, 

2.  a.  n.  1.  h 

Not  intailable  within  the  sUt  de  donis,  2.  a.  n.  1. 

20.  a.  n.  4. 
Writ  of,  will  not  lie  against  grantor's  heir,  unless 

specially  bound,  144.  b.  n.  3. 
iSscM  against  successors  of  a  body  politio,  ibid, 
A8signiM>le,  in  what  cases,  144^  b.  n.  1. 
Pro  ctnuilio  impendendo,  144.  b.  n.  L 
An  action  of,  140.  a.  n.  1. 
See  more  conceraing  Annuity,  17.  b.  n.  4.    83.  b. 

n.  6.    140.  a.  n.  3.    l«8i'a.  n.  3.    213.  b.  n.  1. 

223.  b.  n.  1.    300.  b.  n.  1. 

Anticipation^ 
Of  a  wife's  separate  esUte,  §51.  a.  n.  1.  VL 

Antiquity^ 

(Immemorial)  of  slaTsry,  117.  b.  n.  3. 

Appeal, 

Effect  of  proceedings  in,  18.  a.  n.  8. 
Of  death,  156.  b.  n.  3. 

Appeals  ofFdofmy,  or  Nayhem^ 

161.  a.  n.  4. 

See  more  eoneemiag  Appoal,  33.  a.  b.  11.    33.  b. 

n.  2.  4.    74.  b.  n.  1.    157.  a.  n.  4.    159.  a.  n.  4. 

168.  a.  B.  2. 

Appearamce^ 

139.  a.  n.  1. 

AppendanJU, 

Are   erer   by   prescription,   122.  a.  n.  2.    See 

AppnfleiUMt 
See  more  concerning  Appendants.    121.  b.  n.  2. 

121.  b.  n.  6.    122.  a.  n.  1.  3. 

Appticoiiian^ 

Of  purchase-money,  who  answerable  for,  290.  b. 
n.  1.  XIV. 

Appcinlee^ 

210.  a.  n.  L 

Appointment, 

Power  of,  210.  b.  n.  2.    271.  b.  fi.  1.  VL    342.  b. 

n.  1.  L 
Power  of,  as  to  the  mlein  Shelley's  ease,  299.  b.  n.  1. 
See  more  concerning  Appointment^  89.  a.  n.  1. 

112.  a.  B.  2. 
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ApportiofunefU  of  Rentf 

On  a  nla,  271.  b.  n.  1.  VIL  2. 

S«o  more  eoneerning  ApporiioDment,  82.  b.  n.  2. 

147.  b.  n.  7.    148.  b.  n.  1.  4^  6.    150.  a.  n.  S. 

202.  b.  n.  2. 

Interett  of  masten  in  property  acquired  hj  their 

penonal  labonr,  117.  a.  n.  1. 
Of  watermen  and  aea&ring  peivonsy  ibid. 

AppfopHcUionf 

4«.  b.  n.  1. 

Appurtenances^ 

121.  b.  n.  2. 

Appurtenani  and  Appendant^ 

What  things  may  be,  and  to  what,  121.  b.  n.  7. 

122.  a.  n.  1. 
Common,  need  not  be  preeoribed  for,  where  there 

IB  an  ezistiDg  grant,  122.  a.  n.  4. 
See  alio  121.  b.  n.  5,  A  6. 

ArcheSf 

Court  of,  79.  b.  n.  1. 
Bean  of  the,  95.  a.  n.  1. 

Archives^ 
109.  b.  n.  2. 

Argumenium  ab  incanvenientt^ 

v6.  a.  n.  1. 

ArmSf 

Hiftorioal  dednetion,  and  obeerrationB  upon  assise 

of,  71.  a.  n.  1. 
Beeeent  of,  27.  a.  n.  8. 
And  name  of  a  settler,  827.  a.  n.  2.  IL  2,  8. 
See  also  as  to  Arms,  74.  b.  n.  1.    189.  a.  n.  2. 

Array^ 

Commissions  of,  71.  a.  n.  1. 
See  more  eoneerning  Array,  125.  a.  n.  2.    156.  a. 
n.  5.    157.  bw  n.  7. 

Arrected^ 

Deriration  <tf,  173.  b.  n.  f*    178.  b.  n.  2. 

Arrest^ 

161.  a.  n.  3. 
Arthur's 

Consolidating  Britain  into  one  kingdom,  68.  bw  n.  4. 

Articles^ 

Marriage,  246.  a.  n.  1. 

Ascent^ 

lineal,  reasons  for  excluding,  discussed,  11.  a.  n.  1. 
Whether  ezoluded  in  the  Boman  law,  11.  a.  n.  2. 

Ash, 

Cutting  of,  whether  waste,  58.  a.  n.  11. 

Assentf 

To  a  charter  of  feoffment,  48.  a.  n.  5. 
Of  the  commons  to  ancient  statutes  may  be  pre- 
sumed, 159.  b.  n.  2. 

Assets^ 

AdTOwson  is,  17.  b.  n.  8. 

Estates  per  auter  Tie  not  derised,  are,  41.  b.  n.  5. 

Legal  and  equitable^  what  are,  208.  b.  n.  1. 

See  more  concerning  Assets,  89.  a.  n.  6.    118.  a. 

n.  8.    191.  a.  note,  sect  VL  8.    191.  a.  note, 

BeotVL9.    264.b.  n.  1. 

Assignee^ 

For  Toueher,  215.  b.  d.  1. 
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Assignee^ 

Within  82  JET.  8,  215.  b.  n.  1. 

See  more  concerning  Assignee,  210.  a.  n.  1. 

Assignees^ 

In  law,  851.  a.  n.  1.  IV. 

Assignmenty 

Conditional,  34.  b.  n.  10. 

Of  a  chose  in  action,  the  form  ot,  282.  b.  n.  1. 

Of  what  it  may  not  be,  265.  a.  a.  1. 

See  more  oonoeming  Assignment,  82.  b.  n.  1.  84.  b. 

n.8,9.    35.  an.  8, 4. 7,  8, 9, 10, 11, 12, 18.    85.  b. 

n.5.  87.b.n.l,2.  88.b.n.l.  89.a.n.4.  808.  a. 

n.  1. 

Assigns^ 

144.b.n.L 

Amse^ 

In  what  case  disseisee  shall  Hot  hare,  47.  b.  n.  12. 

Of  arms,  71.  a.  n.  1. 

In  confimo  eomtlolM,  154.  a.  n.  1,  2. 

The  great,  155.  a.  n.  8. 

Of  norel  disseisin,  151.  a.  n.  8. 

What  seisin  will  maintain,  202.  b.  n.  1. 

See  more  oonoeming  Assise,  135.  b.  n.  1.    147.  a. 

n.  4.    153.  b.  n.  8.    154.  b.  n.  8.  6.  8.    155.  a. 

n.  2.    188.  a.  n.  10.    180.  b.  n.  5.    202.  b.  n.  1. 

251.  a.  n.  1.   251.  b.  n.  8.    804.  a.  n.  1. 

Assumpsit^ 

To  take  a  benefit  may  be  presumed,  887.  b.  n.  1. 

Assurances^ 

Common,  121.  a.  n.  1. 

AUainder^ 

Of  issue  in  tail,  in  vUapatrU,  does  not  giTC  donor 

a  right  of  entry,  22.  a.  n.  8. 
Where  it  may  be  falsified,  and  how,  18.  b.  n.  1. 
Shall  relate  to  the  time  of  committing  the  offence, 

13.  a.  n.  7. 
Whether  necessary  to  arraign  a  new,  for  a  second 

felony.  390.  b.  n.  2. 
As  to  forfeiture,  891.  b.  n.  1. 
See  more  concerning  Attainder,  8.  a.  n.  8,  4,  5. 

12.  a.  n.  6, 7.    18.  a.  n.  4.    24.  b.  n.  3.    28.  b.  n.  1. 

33.  a.  n.  8.    40.  a.  n.  1.    40.  b.  n.  1.     41. an.  3, 

4,  5.    42.  b.  n.  3.    62.  a.  n.  1.    133.  a.  n.  4. 

134.  b.  n.  1.    271.  b.  n.  1.  IL    265.  a.  n.  1. 

AUainty 

6.  b.  n.  4.    128.  a.  n.  L    155.  a.  n.  8.   155.  b.  n.  5. 
161.  a.  n.  4.    259.  b.  n.  1.    855.  a.  n.  1. 

Attorney^ 

The  origin  of  powers  of,  271.  b.  n.  1.  L 

As  to  maintenance,  868.  b.  n.  1. 

Friction  by  which,  in  the  Roman  law,  a  person 

might  plead  by,  368.  b.  n.  1. 
See  more  concerning  Attorney,  48.  b.  n.  2.    49.  b. 

n.  4.  50.  a.  n.  1.   52.  a.  n.  2.  65.  a.  n.  5.  68.  a. 

n.  5.    232.  b.  n.  1. 

AUomieSy 

295.  a.  n.  1. 

Different  fiinctions  of,  in  the  English  and  the 
Roman  law,  368.  b.  n.  1. 

Attornment^ 

Where  formerly  not  eompellable,  148.  a.  n.  8. 
Nearly  abolished  by  stat  815.  a.  n.  2.    809.  a.  n.  1. 
How  far  made  unnecessary  by  the  statutes  of  uses 

and  wills,  309.  a.  n.  1. 
To  the  conusee  of  a  fine,  for  what  purposes  it  ~wss 

neeessiiy,  820.  a.  n.  1. 
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Attornment^ 

Whftt  it  g»Te  title  to,  820.  a.  n.  1. 

See  mare  oonoerzdiig  AttommeDt^  28.  a.  d.  8.  5. 

4S.  b.  n.  1.  49.  a.  n.  1. 119.  b.  n.  2.  151.  b.  n.  f* 

161.  b.  n.  8. 186.  b.  n.  6.  300.  a.  n.  1.  811.  a.  b. 

1.  314.  b.  n.  1.  816.  b.  n.  1.  318.  b.  n.  1.  819.  b. 

n.  (A). 

Auditors^ 

Ai^Mxintdd  bj  a  oonrt  in  an  action  of  aocoont^  119. 
b.  n.  1. 

Averia  Carucee^ 

161.  a.  n.  2. 

Av€rtn€ntf 

34^  b.  n.  11.  36.  b.  n.  6.  42.  a.  n.  6. 128.  b.  n.  1. 

Augmentatitmy 

Tbe  court  of,  159.  a.  n.  4. 

Authors  and  Works^ 

Explained  or  characterised:  Yiner'e  Abr.  9.  a.  n.  8. 
Lord  Baoon'a  reading  of  etat.  of  uses,  18.  a.  n.2. 
271.  b.  n.  1.  English  edition  of  Plowden'e 
Comment.  23.  a.  n.  L  Noy'e  Rep.  54.  a.  n.  10. 
SnlliTaa'f  lectaree,  68.  a.  n.  3.  Ockham,  58.  a* 
n.  2.  68.  b.  n.  7.  Black  Book,  Red  Book, 
and  Dialog,  of  tbe  Ezcheq.  68.  b.  n.  7.  Lit- 
tleton, m£  introdoetion  to  the  third  book  of, 
163.  a.  n.  1.  Bandera  on  neos  and  tmate,  271. 
b.  n.  YIEL  3.  Preston  on  estates,  388.  b.  n.  4. 
On  merger,  ibid.  On  the  rale  in  Shelley's  case, 
376.  b.  B.  VL  Sngden  on  Porehases,  290.  b.  n. 
1.    On  Powers,  384,  b.  n.  1. 

On  Scintaiajuria,  271.  b.  n.  1.  IV. 

See  more  concerning  Anthers,  86.  a.  n.  2. 98.  b.  n. 

1.  106.  b.  n.  2.  107.  a.  n.  6.  108.  a.  n.  4.  120. 
a.  n.  4.  155.  b.  n.  5.  150.  b.  n.  2.  176.  b.  n. 
5.  t*  101-  a-  VL  8.  208.  a.  (208.  b.  13th  ed.) 
n.  1.  2ndl7.  237.  a.  n.  L  HL  239.  a.  n.  1.  261. 
a.  n.  L  262.  a.  n.  2. 

Avowry^ 

For  homage  in  lespeet  of  the  wife's  lend,  upon 

whom  it  shall  be,  66.  b.  n.  2. 
Upon  a  disseisee,  266.  b.  n.  1. 
For  rent  37S.  a.  n.  3. 
See  more  eonoeming  Ayowrj,  30.  a.  n.  3.  66.  b.  n. 

2.  69.  b.  n.  1  83.  a.  a.  2.  145.  b.  n.  3.  268. 
a.  n.  2.    268.  b.  n.  1.    269.  b.  n.  2. 

AythorUtf^ 

Where  ezerdsable  after  the  death  of  the  party 

creating  it,  52.  b.  n.  7. 
DilTerence  between  a  naked  one,  and  one  oonpled 

with  an  interest,  49.  b.  n.  1.    113.  a.  n.  2. 
Begal,  99.  a.  n.  1. 
A  bare,  236.  a.  n.  1. 
See  more  eoneeming  Authority,  52.  b.  n.  2.  90.  b. 

B.  4.    112.  a.  n.  6.    118.  a.  n.  2.   115.  a.  n.  15. 

AuHtrdy 

To  aceonnt,  139.  b.  n.  1. 
Interlooatory,  final,  ibid.    168.  a.  n.  2. 


B 


Baa, 

In  king's  beneh,  and  Bail  in  common  pleas,  dif- 
ference between,  265.  b.  n.  3. 


I.  a.  n.  10. 


Bailiff^, 

Not  liable  in  B.  B.  to  a  fine  for  a  fidse  olaia,  145. 

b.  n.  1.  / 

Has  no  possession,  330,  b.  n.  1. 
See  more  eoneeming  Bailiff,  89.  a.  n.  8. 172.  a.  n. 

8.    199,  b.  n.  1.    289.  b.  n.  2.    249.  a.  n.  1. 

Bail^s, 

Of  maaors,  168.  b.  n.  1. 

BaUment, 

Of  goods,  scTcral  points  respecting,  89.  a.  n.  T.  9. 
10.    89.  b.  n.  1,  2,  8,  4. 

Banishment, 

For  felony,  188.  a.  n.  1. 

Bankruptcy, 

An  action  lies  for  a  commission  of,  falsely  and 

maliciously  sned  out,  16L  a.  n.  4.  IV. 
A  Bankmpf  s 

Intailed  lands  may  be  sold  by  the  eomminiini 
ers,  191.  a.  note  sect  VX  8. 

Landed  property  is  snbjeet  to  his  deb^,  19L  a. 
note,  sect  VI.  9. 
A  proriso  between  landlord  and  tenant  for  le 

entry,  in  case  of,  is  good,  228.  b.  n.  1. 
(In  case  of),  the  bargain  and  sale  must  be  la 

dented,  229.  a.  n.  2. 
As  to  baron  and  feme,  851.  n.  1.  IV. 

Bans, 

Pnblieation  of  with  respect  to  the  marriage  of  an 
infant,  79.  b.  n.  1. 

Bar  (the), 

Functions  and  fees  of,  under  the  Roman,  Frendib 
and  English  Jurisprudence,  295.  a.  n.  2. 

Bar, 

To  an  entail  by  disconUnuanoe,  19L  a.  note,  sect 

VL8. 
Of  dower  by  grant  of  rent  out  of  the  land,  86.  b. 

n.  1. 
Of  dower,  in  equity,  by  acceptance  of  a  collateral 

satisfaction,  86.  b.  n.  1. 
Of  dower  by  equitable  jointure,  36.  b.  n.  5. 
Of  dower  in  pleading,  38.  b.  n.  2.  39.  a.  n.  8. 
See  more  concerning  Bar  of  Dower,  86.  b.  a.  S. 

4,  6,  7.    40.  b.  n.  8.    41.  a.  n.  2. 

Bargain  and  Sale, 

For  years,  48.  a.  n.  8. 

Inrolled,  48.  a.  n.  3. 

By  statute,  270.  a.  n.  2. 

As  to  discontinuance,  330.  a.  n.  1.  VlL 

By  tenant  in  tail,  effect  of,  831.  a.  n.  1. 

As  to  powers,  342.  b.  n.  1.  IV.  342.  b.  n.  1.  V. 

As  to  disseisin,  367.  a.  n.  1. 

See  more  concerning  a  Bargain  and  Sale.  49.  a.n.  1. 

121.  a.n.  L    123.  a.  n.  8.    147.  b.n.4,5.    225. 

b.  n.2.  t.    229.  a.  n.2.    271.  b.n.LVL    271. 

b.  n.  1.  VL  1.    842.  b.  n.  L  VIEL 

Bark, 

Of  felled  trees,  165.  b.  n.  2. 

Baron  and  Feme. 

Where  and  how  the  one  can  take  of  the  gift  of  the 

other,  8.  a.  n.  1.    297.  b.  n.  1.    And  where  not, 

34.  a.  n.  1. 
Tenants  in  special  tail ;  if  diToroed  a  vinculo,  Ac. 

become  tenants  for  life  only,  25.  b.  n*  2. 
Deeds  of  feme  alone  are  Toid,  not  aroidable!,  42. 

b.  n*4. 
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Baron  and  Feme^ 

limitation  tb,  and  to  the  heires,  fto.  of  them,  or 
one  of  them,  how  oonstnied,  26.  a.  n.  3.  26.  b. 
n.  1,  2.    219.  a.  n.  3.    224.  a.  n.  2.    27.  a.  n.  1. 

Rights  of  actions  against  the  former,  in  respect 
of  the  latter,  46.  b.  n.  5.     164.  b.  n.  1. 

Feme  may^eyise  by  custom,  111.  b.  n.  4. 

Trustee,  whether  she  may  oonrey  without  baron, 
112.  a.  n.  6. 

Hay  oonyey  without  baron,  in  performance  of  a 
oondition  or  in  the  exercise  of  a  naked  power, 
ibid. 

Bzile  of  former,  entitles  feme  to  sue  alone,  133.  a. 
n.  3. 

The  latter  shall  hare  deceit  for  fine  leyied  by  the 
former  in  her  name,  133.  a  n.  4. 

Tenant  to  the  praaoipe,  may  be  made  of  a  wife's 
estate  by  the  husband  alone,  without  a  flue,  825. 
b.  n.  2.  in. 

Lease  by,  how  it  shall  be  made,  333.  a.  n.  2. 

Where  it  shall  not  bind,  the  wife's  interest,  44.  a. 
n.  2. 

Interest'  of  the  former  in  the  chattels  real  and 
things  in  action  of  the  latter,  351.  a.  n.  1.  184. 
b.  n.  6.    299.  a.  n.  2. 

How,  when  the  latter  takes  «n  avUr  droit,  851.  b. 
n.  1. 

As  to  trust  estates,  290.  b.  n.  1.  XYL 

Alienation  by  the  former  of  the  real  estates  of  the 
latter,  how  affected  by  statutes,  353.  b.  n.  1. 

See  pleading,  26.  a.  n.  1.;  partition,  171.  a.  n.  2; 
release,  264.  b.  n.  2. 

The  interest  which  the  husband  takes  in  the  chat- 
tels real  and  things  in  action  of  his  wife,  351.  a. 
n.  a. 

Where  4be  husband  survires  his  wife,  ibid.  L 

With  respect  to  such  part  of  the  wife's  personalty 
as  is  not  in  her  possession,  ibid.  II. 

How  this  interest  of  the  husband  in,  and  his  au- 
thority over,  the  personal  estate  of  the  wife  is 
modified  by  equity,  ibid.  II. 

If  the  husband  be  obliged  to  resort  to  a  oourt  of 
equity,  to  recorer  the  choses  in  action  of  the 
wife,  or  any  property  which  he  cannot  recover 
without  tiie  assistance  of  the  wife,  the  court  will 
not  inteifere  unless  he  will  submit  to  dispense 
eqaity  before  it  be  administered  to  him,  ibid. 

ni. 

Whether  the  wife's  equity  will  prevail  against 
the  assignee  of  the  husband,  for  a  yaluable 
consideration,  or  against  assignees  in  law, 
ibid.  IV. 

Where  a  settlement  of  personal  estate,  except 
chattels  real,  is  executed  before  marriage,  and 
oantains  an  express  stipulation  that  the  woman, 
6u  the  event  of  her  surviving  her  husband,  shall 
lUkva  the  absolute  property,  or  shall  have  the 
Inoome  of  it  during  her  life,  no  deed  executed 
b^  the  woman  either  alone  or  jointly  with  her 
husband,  during  their  Joint  lives,  can  transfer, 
eharge,  or  in  any  manner  affect  her  contingent 
right  to  the  property  or  inoome,  by  survivor&ip, 
ibid.  V. 

Some  of  the  general  rules  of  equity  respecting  dis- 
positions by  a  married  woman  of  her  separate 
•state,  ibid.  YI. 

See  more  ooneeming  Baron  and  Feme,  45.  a.  n.  5. 
46.  b.  n.  6.  55.  b.  n.  5,  6,  7.  57.  b.  n.  2.  66.  b. 
-  n.  2.  121.  a.  n.  1.  156.  a.  n.  2.  172.  b.  n.  4. 
185.  b.  n.  8.  186.  a.  n.  10.  187.  b.  n.  2. 
188.  a.  a.  1.  218.b.n.2.  ;.  229.  a.  n.  2.  241. 
b.  n.  1. 


Baronet^ 

Cannot  be  taken  in  exeontlon  by  the  title  of  knight, 
16.  b.  n.  8. 

Barony^ 

By  writ,  whether  it  may  be  surrendered,  16.  b. 

n.  2. 
Does  not  ennoble  until  seat  taken  in  parliament, 

16.  b.  n.  3. 
By  letters  patent,  ennoble  vrithout  sitting,  ibtd. 
Not  triable  by  the  record  of  parliament,  ibid. 
A  land,  108.  a.  n.  4. 
See  more  ooneeming  a  Barony,  9.  b.  n.  5.    29.  b. 

n.  1.    31.  b.  n.  6.    69.  a.  n.  5.    70.  b.  n.  2.    8S. 

b.  n.  *.    83.  b.  n.  3.    97.  a.  n.  2.    94.  a.  n.  4» 

134.  b.  n.  1.    166.  a.  n.  7. 

Baronial  Possession, 

184.  b.  n.  1. 

Baronial  Thnure, 

134.  b.  n.  8. 

BaronSy 

The  king  cannot  create  a  dignity  between  tibem 
and  baronets,  16.  b.  n.  8. 

Barons  by  Ihnure, 

184.  b.  n.  L 

Bastardy 

Not  in  etM,  whether  eapable  of  takings  3.  b.  n.  1. 
Use  in  favour  of,  where  good,  123.  a.  n.  8. 
Derivation  of  the  word,  243.  b.  n.  2. 
Rule,  that  one  shall  not  be  ac^udged  such  post 

tnortem,  extends  only  to  a  single  instance,  244. 

b.  n.  1. 
Special  244.  b.  n.  2. 
General,  126.  a.  n.  2. 
Is  differently  considered  in  Germany  and  England 

on  the  one  hand ;  and  in  Spain,  ItiJy  and  Franoe, 

on  the  other,  243.  b.  n.  2. 
Special  and  general,  how  triable,  245.  a.  n.  1. 
Egine  and  mvlier  puisne,  170.  b.  n.  3, 4.    244.  b. 

n.  1. 
See  more  eonceming  Bastards,  3.  b.  n.  1.    88.  b. 

n.  12.    128.  a.  n.  1.  8.    128.  b.  n.  1,  2.    176.  a. 

n.  1.    244.  a.  n.  1,  2. 

BaUle, 

Trial  by,  authors  upon,  204.  b.  n.  1. 

Beasts, 

Bscaping,  47.  b.  n.  2,  3. 
Of  tdie  plough  47.  a.  n.  18. 

Beech, 

May  be  timber,  53.  a.  n.  10. 

Ben^ce, 
FnU,  119.  a.  B.  1. 

Bequest, 

Specific,  264.  b.  n.  1. 

Biens, 

118.  a.  n.  8. 

Bigamy, 

Meaning  of  the  term,  80.  b.  n.  1* 

Bill, 

Ofrights,  120.  a.n.4. 

Of  naturalisation,  129.  a.  n.  1. 
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Of  atliiader,*!  to  tbe  Totet  of  Ufhopi!,  134.  b. ».  1. 

Of  iMrUtioo,  169.  a.  n.  2. 

Aetion  by,  285.  ft.  n.  1. 

For  nlieif  in  Equity,  must  be  filed  within  eiz 

monthe  after  ezecation  in  cjjeetment,  202.  a  n.  8. 
In  Pariiament,  260.  a.  n.  1. 
In  ehanoery,  in  eaee  of  fraad  in  a  rendorj  884.  a. 

B.  1. 

Bishoptf 

By  what  right  they  sit  in  parliament^  70.  b.  n.  2. 

134.  b.  n.  L 
Snifragan  and  ooadjnter,  nature  of,  94^  a.  n.  8. 
Precedence  of,  inter  ««,  94.  a.  n.  5. 
EleetiTey  96.  a.  n.  4. 
A  bishop  tfvoM  deeantu,  95,  a.  n.  4. 
Hot  now  tne  praetioe  of  the  crown  to  charge  with 

eorodiee  and  pensions,  97.  a.  n.  8. 
How  elected  in  the  Saxon  er%  and  afterwards, 

182.  a.  n.  1.  2,  8, 4,  5. 
Are  seiaed  in  fee,  825.  b.  n.  1.  IL 
See  more  eonoeming  Bishops,  90.  b.  n.  4.  121«  b. 

n.  2.    206.  a.  n.  1. 


Distinction  between  old  and  new,  in  respect  to  the 

patronage  of,  184.  a.  n.  5. 
The  Irish,  184.  a.  n.  5. 
The  Welsh,  184.  a.  n.  5. 
See  more  eonceining  Bishopries,  94.  a.  n.  4.  95.  a. 

n.  8, 4.  97.  a.  n.  2. 109.  b.  n.  8. 119.  a.  n.  1.  134. 

a.  n.  1.  2,  8.  5. 

Black  Book^ 

68»  b.  n.  7. 

Blood, 

Coneideratton  of,  128.  a.  n.  8. 

Bockiand  and  Fdkland^ 

Diatinetion  between,  6.  a.  n.  6. 
See  more  eoneeming  Bockiand,  86.  a.  n.  2.  271. 
b.  n.  1. 1. 1. 

Bond  (see  ObUgaiion)^ 

Of  resignation,  186.  a.  n.  8.    206.  b.  n.  1. 

For  procnring  maniage,  ibid. 

In  restraint  of  trade,  ibid. 

Condition  o^  may  be  good  in  part^  and  Toid  in 

part,  ibid. 
Payment  to  obligee  at  any  time  befbre  action 

brought,  may  be  pleaded  in  bar  of  the  action, 

212.  b.  n.  1. 
In  the  third  person,  280.  a.  1. 
Debt,  whether  released  by  mairiage,  264  b.  n.  2. 
Considered  an  agreement  in  equity,  ibid. 
See  more  eoneeming  Bonds,  86.  a.  n.  6.    69.  b. 

n.  6.    172.  a.  n.  2.  5.    180.  b.  n.  1.    190.  a.  n. 

2.  206.  a.  n.  1.   209  a.  n.  1.  232.  a.  n.  1.   232. 

b.  n.  1.    264.  b.  n.  1. 

Bandage, 

117.  b.  n.  8. 

Borough, 

Origin  of  the  word,  109.  b.  n.  2.    108.  b.  n.  4. 
Whether,  unless  corporate,  it  may  be  a  city,  109. 

b.  n.  2.  8. 
See  more  eoneeming  Boroughs,  108.  b.  n.  2,  8. 

UO.b.n.2.    llLb.n.1.    116.  a.  n.  1. 
See  also  Tenure*. 

Borough  English, 

Umj  be  extended  and  restnuned  by  special  eus- 
too^  as  to  descent^  110.  b.  n.  4. 


CA 


Borough  English, 

Chief  instances  of,  collected  in  Bob.  on  Gar.  140. 

b.  n.  3. 
What  customs  in,  must  be  specially  pleaded,  110. 

b.  n.  3.    175.  b.  n.  4. 
See  more  eoneeming  Borough  Bnglisb,  10  a.  n.  3, 

4.    24  b.  n.  8.    110.  b.  n.  5.    870.  a.  n.  1. 

Bowularies^ 

Commissions  to  asoertidn,  169.  a.  n.  2. 

Of  land  may  depend  on  presumption  and  usage, 

261.  a.  n.  1. 
Whether  prescription  and  usage  is  suiBcient  to  eon- 

stitnte  a  right  to  the  sea,  26L  a.  n.  1. 

Bouietorte, 

Barony  o^  165.  a.  n.  6. 

Brehon, 

Law,  in  Ireland,  when  abolished,  and  where  ex- 
plained, 141.  a«  n.  5.    176.  a.  n.  1. 
L^ir  of  partibility,  176.  a.  n.  1. 

BriHsh, 

Seal,  the,  107.  a.  a.  6. 
Chunel,  or  Sea,  ibid. 

Brokage, 

Marriage,  206.  b.  n.  L 

Burgage, 

Tenure  in,  is  not'raried.by  12  Car.  2.  c.  24. 116.  a. 

n.  1. 
Tenure  in,  was  a  species  of  socage  tenure,  191.  a. 

note.  Sect  VL IL 

Burgesses, 

Of  parliament*  108.  b.  n.  4. 

c. 

Cfambridge, 

Manuscripts  of  Littleton^  168.  a.  a.  1. 

Ckimp, 

Protections  for  women  attending  upon,  a.  130.  a. 
n.1. 

GanoellarU, 
In  the  Roman  law,  290.  b.  n.  1.  L  2. 

Oancellingf 

A  deed,  dlrests  no  estate,  225.  b.  n.  1. 

Oanans, 

Of  eollegiate  churches,  95.  a.  n.  2. 

Oipe  ad  valentiam, 

The  grand,  886.  b.  n«  1. 

CdpUulars, 

Of  the  first  French  Kings,  164.  b.  n.  4. 

Caput  haromcs, 

81.  b.  n.  6. 

Carkfoingiafkfaniity, 

191.  a.  note,  Sect.  nr. 

Carrier, 

Answenble  for  wha4  loeses,  aad  on  what  ground, 

if  robbed,  89,  a.  n.  6.    89.  b.  n.  2. 
See  more  oonoeniug  Cairiers^  89.  a.  n.  7.  9. 89.  b. 

n.  4. 

Carta  de  Ubertatibus, 

43.  a.  n.  4. 

CaeOe, 

As  to  what  passes  by  it»  5«  a.  n.  8. 

As  to  dower,  81.  b*  n.  5. 
Guard,  87.  a.  n.  1.    106.  b.  a.  2. 
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96.  a,  n.  2. 4. 

The  throe  kindi  of,  803.  a.  n.  (B.) 
See  moro  oonceming  Certainty,  84.  b.  n.  5.  86.  b. 
n.  5.    115.  a.  n.  5.    126.  a.  n.  2. 

CertificaJle^ 
Of  the  major  and  aldermen  of  London  as  to  the 

custom  of  difltribnUon,  178.  b.  n.  8. 
Of  a  bishop,  206.  a.  n.  1. 
See  also,  74.  a.  n.  4. 

Writ  of,  141.  a.  n.  2. 

See  also,  47.  a.  n.  4.    154.  a.  n.  8.    148.  b.  n.  6. 

Cesser^ 

Forfeiture  bj,  142.  a.  n.  2. 
Process  of,  in  the  lord's  ooart»  ibid. 
As  to  rent,  149.  a.  n.  3. 

Of  estate  tail,  proriso  for,  with  a  limitation  oyer, 
223.  b.  n.  1. 

Ck$ui  txecvlio^ 

208.  a.  n.  L 

CeAui  que  Ute^ 

Before  27  H.  8.  60.  a.  n.  1. 

Whether  there  oan  be  oefewt  fif  mm  under  the 

statute,  in  any  case,  wbero  the  party  would 

not  have  been  eeatui  qu*  truH  at  eommon  Iaw, 

842.  b.  n.  1.  VHL 
See  more  oonceming  Gettut  que  Uw,  191.  a*  note. 

Sect  VL  11.    27L  b.  n.  1.  IL 

Chace^ 

115,  a.  n.  16. 

Challenges^ 

As  to  jurors,  125.  a.  n.  2.  156.  a.  n.  1.  8.  4.  6. 
156.  b.  n.  1,  2,  3,  4.  157.  a.  n.  6,  7,  8.  167.  b. 
n.  1,  2,  3.  6,  6,  7,  8.  158.  a.  n.  6.  168.  b.  n.  2, 
8,4. 

Chamberlain, 

Great,  oi&oe  of,  how  deseendible,  20.  a.  n.  1. 165. 
a.  n.  8. 

Chancellor^ 

The  courts  of  the,  191.  a.  note.  Sect  VL  11. 

The  difference  between  the  office  of,  in  this  coun- 
try, and  on  the  Continent^  191.  a.  note.  Sect 
VLll. 

Besort  to  for  redress  where  a  eontraot  was  left 
unperformed,  290.  b.  n.  1.  L  1. 

In  this  country,  the  original  office  of,  290.  b.  n.  1. 
1.2. 

See  also,  169.  a.  n.  2. 

Chancellors^ 

Of  bishops  and  palatines,  290.  b.n.  1.  L  2. 

In  the  courts  of  foreign  countries,  290.  b.  n.  1.  L  2. 

Chancery^ 

Remedy  in,  for  reftising  to  admit  a  surrenderee, 

50.  b.  n.  6. 
Relief  in,  against  forfeiture  for  waste,  63.  a.  n.  2. 
With  respect  to  guardians,  88.  b.  n.  6. 12. 
The  jurisdietion  o^  oyer  infants,  88.  b.  n.  16. 

over  tithes,  159.  a.  n.  4. 
As  to  estoppel  by  partition  between  bastard  e^e 

and  muUer  jviciMM,  170.  b.  n.  4. 
Where  the  court  of  may  direct  infimts  to  conrey 

estates  rested  in  them  upon  trusty  or  by  way  of 

mortgage,  171.  b.  a.  6. 


Chapters^ 

To  what  ecdesiastieal  bodies  the  name  is  appro- 
priate, 96.  a.  n.  2. 

The  new  deaneries  and,  95,  a.  n.  8. 

The  legal  mode  of  eonsdtating  deans  at,  beforo 
king  John,  is  uncertain,  95.  a.  n.  4. 

Charges^ 

(Except  a  lease  fbr  years)  are  not  aroided  by  re- 

corery  in  waste,  234.  a.  n.  1. 
On  real  property,  how  aifooted  by  a  prior  term  oC 

years,  290,  b.  n.  1.  XY. 

Charitable  Donations^ 

191.  a.  note,  Scot  VL  8. 

Charta  in^^nta^ 

229,  a.n.1. 

Charta  partiiiBf 

229.  a.  n.  1. 

ChartaparicbB;  otfparioolat 

229.  a.  n.  1. 

Charta  undukUoriaf 

229.  a.  n.  1. 

Quirta  de  und  parte^ 

229.  a.  n.  2. 

Charter  <^  King  John^ 

As  to  the  election  of  a  dean  by  the  chapter,  95.  a, 

n.  4. 
As  to  Ireland,  141.  b.  n.  1. 

CharterSf 

Detinue  will  lie  for,  whero,  20.  a.  n.  2. 
Distinguished  from  deeds,  0.  b.  n.  1. 
As  to  we  appointment  of  deans,  96.  a.  n.  4. 
The  indenting  of,  143.  b.  n.  3. 
See  more  concerning  Charters,  229.  a.  n.  1.  261.  a. 
n.  1. 

ChaUels, 

Real  and  choses  in  action,  of  a  wife,  299.  a.  n.  2. 

Personal,  and  real,  of  a  wife,  851.  a.  n.  1. 

See  more  oonceming  Chattels,  9.  a.  n.  1.    20.  a. 

n.  6.    42.  a.  n.  7,  8.    111.  a.  n.  6.    111.  b.  n.  1. 

118.  a.  n.  3.    141.  a.  n.  2.    190.  a  n.  2. 

Chester^ 

Baridom  of,  how  it  beoame  annexed  to  the  Crown, 

165.  a.  n.  4. 
The  county  palatine  of,  how  affected  by  24  Goo.  3. 

157.  a.  n.  4. 
The  oity  of,  is  excepted  in  4  W.  A  M.  c  2. 176.  b. 

n.  6. 

Chevage^ 

Offence  o^  still  inquirable,  140.  a.  n.  8. 

Child, 

When  either  of  two  persons  mAy  be  its  logittmmte 

father,  whether  it  shall  choose,  8.  a.  n.  7. 123. 

b.  n.  1. 
Whero  it  shall  take  Jointly  with  the  paront,  and 

whero  in  romainder,  9.  a.  n.  2,  8. 
PoUows  the  condition  of  its  father,  by  our  Uw, 

128.  a.  n.  4. 
Sheut,  by  the  oirU  law,  ibid.  n.  7. 
Posthumous,  limitation  to,  secured,  298.  a.  n.  3. 

Children, 

Posthumous,  bom  after  the  usual  time,  123.  b.  n.  2. 
See  moro  oonceming  Children,  113.  a.  n.  2.  123.  a. 
n.  6. 
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CUmney 

53.  a.  n.  6. 


143.  b.  n.  4. 

Wlia(,143.  b.B.4.    2S9.  a.  n.  1. 

Coari  ^  iti  oriminal  jarifldietioii,  74*  b.  n.  1. 

In   aetion,  asdgiutble  throngli  the  medium  of 

equity,  232.  b.  n.  1.    266.  a.  n.  1. 
In  action  of  a  wife,  299.  a.  n.  2.    351.  a.  n.  1.  HX 
See  more  ooneeraing  Clioeee  in  action,  90.  b.  n.  4» 

144.  b.  n.  1.  232.  b.  n.  1.  266.  a.  n.  1.  320.  a.  n.  1. 

ChromdeSf  (ancieDt) 

Ae  to  deaneiiet,  96.  a.  n.  4L 

ChairchuHtrdenSf 

How  and  for  wliat  porposes  they  are  oapable  of 
pnrehacing  lands,  3.  a.  n.  4. 

123.  a.  n.  2. 

OircuiUf^ 
191.  a.  note,  Beet  VL  8. 

Ctty, 

109.b.n.2.3.  llO.b.n.2.  lll.b.n.l.  112.b.n.2. 

OwU  LaWf 

123.  a.  n.  r. 

Continual,  262.  b.  n.  1. 

On  the  record  of  a  line,  ibid. 

By  a  stranger  to  a  fine,  262.  a.  n.  f  B) 

Bee  more  concerning  Claim,  48.  o.  n.  4.    121.  a. 

n.  1.    146.  b.  n.  1.    218.  a.  n.  1, 2,  3.    243.  b. 

n.  1.    260.  b.  n.  1.    267.  a.  n.  1. 

Clauses^ 

For  ahihtng  one  estate  on  the  aeoMsion  of  another, 

827.  a.  n.  1.  XL  1. 
(In  a  settlement)  for  shifting  an  estate,  and  for 

taking  a  name  and  nsing  anns,  refeienoe  to 

oases  on,  327.  a.  n.  1.  IL  2. 
(In  a  strict  settlement)  which  eqjoin  taking  the 

name  and  using  the  arms  of  the  settler,  obserra- 

tions  on,  and  form  of,  327.  a.  n.  1.  IL  2. 
For  taking  a  name  and  nsing  arms,  are  sometimes 

improperly  need,  327.  a.  1.  IL  3. 

Clergy, 

Benefit  of,  80.  b.  n.  1. 

CKeni, 

And  patron  in  the  Roman  law,  64.  a.  n.  1. 

Ooadjtitors 

Of  a  bishop,  94.  b.  n.  3. 

Cdde, 

Giril  Napdeon,  as  to  registration,  290.  b.  n.  1. 
XIIL 

Kapoleon,  191.  a.  note.  Sect  IIL  8. 

Of  the  German  tribes,  ibid,  note,  Sect.  lY. 

In  the  Bomaa  law,  II.  a.  b«  2.    88.  b.  n.  6. 


CdhabiUUion^ 

ATermeiH  against^  in  ease  of  baron  and  feme, 
123.  b.  n.  1. 

Qnny 

Of  the  kingdom,  207.  b.  n.  1. 

Cnrrenty  tender  of  a  sum  in,  is  good,  207.  b.  n.  3. 

CMUeral  things^ 

231.  a.  n.  1. 

Chttation  of  Goods^ 

In  the  cirU  law,  170.  a.  n.  10. 

CdBegesand  ChapUrtf 

96.  a.  n.  1. 

OoUegiaie  CkurcheM^ 

96.  a.  n.  2. 

Oobmi  et  g&&B  adtcriptiiiif 

64.  a.  n.  1. 

CkfiMfuindtnfifUf 
Before  disseisin,  180.  b.  n.  4. 

Oomtnencement 

Of  a  lease,  46.  b.  n.  9. 10. 

Oommendanuj 

The  ease  of,  112.  a.  n.  2. 

How  &roared  by  the  law,  47.  a.  n.  14.  191.  a. 
note.  Sect.  VL  6.  9.    271.  b.  n.  1.  YIL  2. 

Oommisiiant 

In  chancery,  for  examination  of  witnesses,  a  dose, 
bat  for  partition,  an  open  proceeding,  167.  b.  n.  3. 

Of  array,  71.  a.  n.  L 

Of  bankmptCT,  161.  a.  n.  4. 

To  ascertain  boandaries,  169.  a.  n.  2. 

Of  partition,  ibid. 

Of  escheat,  206.  a.  n.  1. 1st 

Bee  more  concerning  Commission,  88.  b.  n.  16. 
167.  b.  n.  3. 

Omimiisianeri^ 

Of  oyer  and  terminer,  74.  b.  n.  1. 

Commil$nent^ 
Of  a  joiy  to  prison,  166.  b.  n.  6. 

CommUtee^ 

To  assign  dower,  38.  b.  n.  1. 

Of  a  lunatic^  88.  b.  n.  6. 

(The  king's)  of  an  infant  heir,  169.  a.  n.  2. 

OotntnoHf 

Appendant,  must  l>e  by  prescription,  122.  a.  n.  2. 

Appurtenant,  may  be  by  grant,  as  well  as  by  pre- 
scription, 122.  a.  n.  4. 

In  gross,  whether  it  can  be  sans  iiom6r«,  122.  a.  n.  6. 

Appurtenant,  apportionment  of,  147.  a.  n.  7. 

Appendant  or  appurtenant,  leoorered  with  the 
land,  161.  a.  n.  3. 

Appendant  or  appurtenant,  164.  b.  n.  6. 

Satu  nomhrt,  164.  b.  n.  8. 

Kight  of,  122.  a.  n.  3.  271.  b.  n.  1.  IL  290.  b. 
n.  1.  IIL    291.  b.  n.  1. 

See  more  concerning  right  of  Common,  32.  a.  n*  6. 

Common  Assurancef^ 

121.  a.  n.  1. 

OomfnoueTf 

16.  b.  n.  8. 
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Comnum  Law^ 

Theooartfl  o^  135.  b.  n.  1. 

See  more  oonoerning  Common  LaW|  88.  b.  m  16. 

89.  a.  n.  7.    116.  a.  n.  8,  9.  11.  14, 15.    119.  a. 

n.  1.    120.  a.  n.  4.    121.  b.  n.  2. 

Common  Pleas^ 

Court  of,  its  origin,  71.  b.  n.  2. 

Common  Recovery^ 

135.  a.  n.  1. 

Commons^ 

The  hoase  of,  42.  b.  n.  1.    64.  a.  n.  1  *.    110.  a. 
n.  4.    159.  b.  n.  2.    260.  a.  B.  1. 

Commune  oomiliumy 

110.  a.  n.  4. 

OomposUiians  amicable^ 

121.  a.  n.  1. 

Computation^ 

Ab  to  a  lease,  45.  b.  n.  8.    46.  b.  n.  8,  9. 

Conclusion^ 

45.  a.  n.  6,  7,  8.    168.  a.  n.  2. 

Condition^ 
Who  shall  enter  for  breach  of,  12.  a.  n.  8. 
Bestrojed  or  not,  46.  b.  n.  4.    277.  b.  n.  2. 
Maj  be  apportioned,  where,  148.  b.  n.  4.  202.  b.  n.  2. 
Effect  of  entry  for  breach  of,  202.  b.  n.  2. 
For  payment  of  a  sum  nomuu  pcencB,  striotness 

required  in,  158.  b.  n.  2. 
Origin  and  application  of  the  doctrine  of,  201.  a.  n.  1. 
BzpresB,  or  conrentionaiy,  201.  a.  a.  1. 
Sared,  202.  a.  n.  8.    225.  a.  n.  1. 
In  law,  or  implied,  201.  a.  n.  1.    284.  a.  n.  1. 

241.  a.  B.  4. 
Distinguished  from  a  remainder,  and  a  conditional 

limitation,  203.  h,  n.  1. 
At  common  law ;  in  the  ciril  law ;  in  the  canon 

law,  201.  a.  n.  1.    237.  a.  n.  1.  IIL 
Performed  or  not,  where,  205.  b.  n.  1.    207.  a.  n.  8. 

212.  b.  n.  1.    218.  a.  h.  1.    219.  a.  n.  1. 
Impossible,  the  different  kinds  of,  206.  a.  n.  1. 

225.  a.  n.  1. 
Against  law,  206.  a.  n.  1.    See  Alienation,  223.  a. 

n.  1.    223.  b.  n.  1. 
Special,  of  entry  until  satisfaction,  208.  a.  n.  8. 
Who  may  take  advantage  of,  as  assignees  within 

the  32  Hen.  8.    215.  b.  n.  1. 
Oeneral,  of  re-entry,  203.  a.  n.  8. 
Performance  of,  ey  jn-e*,  219.  b.  n.  1.    220.  b.  n.  I. 
Not  to  alien  or  assign  leases,  203.  b.  n.  1.  223.  b.  n.  1. 
Doctrine  o^  as  applicable  to  legacies,  237.  «.&•!. 

1.  IIL 
Annexed  to  the  estate  of  a  tenant  to  tbe  praecipe, 

208.  b.  n.  1.  IV. 
-  Precedent  and  subsequent  obserradons  upon,  287. 

a.  B.  1.    224  a.  n.  2.    310.  b.  n.  1. 
When  binding  on  lands,  in  the  hands  of  disseisor, 

240.  a.  n.  2. 
Precedent  estate  granted  on,  Tests  not  till  per- 
formance of,  810.  b.  n.  1. 
Bepugnant,  206>  a.  n.  1. 
Of  a  bond,  206.  a.  n.  1.    206.  b.  n.  1. 
Some  cases  in  which  the  performance  of  may  be 

excused,  207.  a.  n.  1. 
Why  money  only  may  be  satisfied  by  a  collateral 

thing,  218.  a.  n.  1. 
To  re-infeoff  the  feoffor  and  his  wife  in  tail,  Ac. 

may  be  performed  after  the  wife's  second  mar- 
riage, 21.  b.  n.  1 1. 
Not  to  alien,  228.  a.  n*  1. 


OondiHon^ 

Not  to  make  a  tortious  aUeuation,  223.  b.  n.  1. 

A  Toid,  does  not  frustrate  a  recorery  or  a  line, 
228.  b.  n.  1. 

To  defeat  a  freehold,  225.  a.  n.  2. 

In  gross,  230.  b.  n.  1. 

Breach  of,  236.  a.  n.  1. 

Making  Toid  a  deyise,  on  marriage  without  con- 
sent, 237.  a.  n.  1. 

Whether  precedent  or  subsequent  Is  entitled  to 
relief  in  equity,  237.  a.  n.  1. 

Annexed  to  a  fee  conditional,  326.  b.  n.  1.  IV. 

To  take  a  name  and  use  arms,  mav  be  discharged 
by  a  recovery;  determined  by  the  estate's  Test- 
ing in  the  settler's  heir  at  law;  released  by  such 
heir;  and  a  right  of  entry  upon  a  breach  of, 
may  be  barred  by  a  fine  with  proelamations, 
827.  a.  n.  2.  n.  8. 

Cannot  restndn  the  power  of  tenant  in  tail  to 
make  a  lawftil  alienation,  879;  b.  n.  1. 

See  more  concerning  Conditions,  42.  a.  d.  11.  48.  b. 
n.  6.  50.  b.  n.  1.  52.  a.  n.  9.  55.  b.  n.  10.  62  a. 
n.l.  112.  a.  n.  6.  147.  b.  n.7.  150.  a.  n.  4.  16d. 
a.  n.  6.  158.  b.  n.  2.  168.  b.  n.  4  164.  a.  n.  3. 
173.  b.  n.  4.  201.  b.  n.  8.  202.  b.  n.  1.  203.  a. 
n.  1,  2.  205.  a.  n.  1. 1st  207.  a.  n.  2.  218.  a. 
n.1,2,3.  218.b.n.  1.8.  221.a.n.l.  222.b.i].  2. 
226. a. n.l.  240.b.n.2,8.  24La.n.4.  252.  b. 
n.  1.    271.  b.  n.  1.  n.    809.  a.  n.  L    853.  a.  n.  1. 

Conditional  Fhes, 

19.  a.  n.  2,  8,  4. 

Conditional  Limitation^ 

42.  a.  n.  6.    208.  b.  n.  1.  L 

Conditional  Purchases^ 

224.  a.  n.  2. 

Confession 

Of  Tillenage,  122.  b.  n.  2. 

Confirmation^ 

Prom  lord  paramount  to  tenant  paravail,  effect  of, 

152.  b.  n.  1,  2. 
Grant  to  tenant  at  will,  enures  as  a,  49.  a.  n.  1. 
What  Is  iU  operation,  295.  b.  n.  1,  2,  8. 
In  what  it  differs  from  a  release,  296.  a.  n.  2. 
Is  good  without  privity,  ibid. 
.  Must  confirm  the  whole  estate  of  a  tenant  of  free- 
hold or  inheritance,  but  may  confirm  part  only 

of  a  term  of  years,  297.  a.  n.  1. 
By  enlargement  should  be  distinguished  from  a 

coBveyance  or  deviae  to  the  right  heirs  of  tenant 

for  life,  299.  b.  n.  1. 
Before  induction  is  void,  300.  b.  n.  1. 
Of  leases  made  by  ecclesiastics,  801.  a*  n.  1. 
To  lessee  for  years  to  make  him  tenant  for  life, 

307.  b.  n.  1. 
See  more  concerning  Confirmation,  45.  a.  n.  6, 

7,  Si    152.  b«  n.  8.    187.  b.  n.  4.    296.  a.  n.  1. 

800.  a.  n.  1. 

Congi  d'Elire, 

The  king's,  95.  a.  n.  4.    134.  a.  n.  4. 

Conquest^ 

(the),  7fi.  b.  n.  1. 

Consanguinitff^ 

Different  degrees  of  in  the  canon  and  civil  law, 

23.  b.  n.  8. 
Authors  upon,  24.  a.  n.  1,  2. 
See  more  concerning  Consanguinity,  28.  b.  n.  ^ 

160.  a.  B.  L    235«  a.  n.  L 
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Consent  of  Lessee^ 

Por  7Mf%  to  livery  of  seisin,  48.  b.  n.  8. 

See  more  eooeernlng  Consent,  ibid.  79.  b.  n.  1. 

80.  a.  n.  1.     94.  b.  n.  1.    121.  ».  n.  1.      125.  b. 

n.  1. 

Consaroaicrs  of  the  Peace^ 

114.  b.  n.  ]. 

Considermiant 

Good,  123.  a.  n.  8. 
Valuable,  ibid. 

Of  blood,  ibid.  290.  b.  n.  1.  X. 
See  more  concerning  Consideration,  49.  a.  n.  1. 
290.b.n.  l.V.4. 

161.  a.  n.  4. 

Gmstable^ 
Hig^,  oflee  of,  extinot^  74,  b.  n.  1. 

ConstrucUonf 

Of  common  law  after  the  same  ik  declared  by 

statute,  115.  a.  n.  9. 
Of  law,  aa  to  manamiaBion,.123.  a.  n.  8. 
Bee  more  conpeming  Gonstmetion  of  law,  147.  a. 

n.  2.    183.  b.  n.  1. 

Among  the  Romans,  168.  a.  n.  5. 

CotUetnpt^ 

Of  royal  aathority,  as  to  homage,  66.  b.  n.  1. 

QmHtigent 

Bemaioder  and  executory  estates  and  interests, 
tnd  possibiUtieB  with  an  interest^  the  transmis- 
sibility,  oouTeyanoe,  assignment,  and  devise  of, 
269.  a.  n.  1. 

(hnUngent  Interest^ 

Of  a  wife  in  Chattels  real,  and  personal,  351.  a.  n.  1. 

Cdfttraety 

Usnrioos,  cannot  be  remedied  by  any  snbsa- 

qnent    agreement    ooTsnant,  or    assignment, 

222.  b.  n.  2. 
Not  to  exercise  powen,  342.  b.  n.  1.  VII. 
Bee   more   concerning  coo  tracts,  33.    a.  n.  10. 

36.  b.  n.  7.     47.  b.  n.  7.      79.  b.  n.  1,  2,  4. 

128.  a.  n.  8. 

Qmiribtiiiant 

Of  tenant  for  life  towards  redemption  of  mort- 
gage, 208.  a.  n.  1. 

QmveyanceSf 
At  Common  law  and  to  uses,  diierence  between, 

188.  a.  n.  13.    271.b.n.l. 
By  felons,  Ac.  42.  b.  n.  3. 
By  custom,  as  to  the  secret  examination  ot  femes 

covert,  121.  a.  n,  1. 
Tortioos  and  rig^tfhl,  271.  b.  n.  1.  L  3. 

ContfeyancerMj 

The  practice  o^  in  assigning  terms  for  years  to 
attend  the  toheritance  to  preyent  dower, 
208.  a.  n.  1. 

The  practice  of,  in  advising  upon  titles,  consi- 
dered by  Lord  Hardwicke  as  the  reason  of  the 
determinatioii  in  Radnor  and  Vandebendy, 
iUd. 

Omuzancey 

Actual,  S9.  b.  n.  6. 

Of  property  in  E.  B.  145.  b.  n.  1. 

How  aseeted  by  eaoh  other's  acts,  163.  b.  n.  4. 


CoparcgnerSy 

Whtt  may  be  divided  between,  165.  a.  n.  1.  4.  8. 
What  seisin  of  one  will  give  possession  to  the 

other,  186.  b.  n.6. 
May  release  inter  m,  119.  b.  n.  1. 
Fine  levied  by  one  to  another,  how  it  operaiaty 

ibid. 
Inter  m,  what  amounts  to  an  ouster  of  cne^ 

243.  b.  n.  1. 
Disseisin  of  two,  where  one  of  them  hath  istae 

and  dies,  364.  b.  n.  (A) 
See  more  concerning  Coparceners,  148.  b.  n.  2. 

153.  a.  n.  1.    164.  a.  n.  4,  5.  7,  8.    165.  a.  n.  3. 

166.  b.  n.  2,  3.    167.  b.  n.  1,  2.    174,  a.  n.  4. 

174.  b.  n.  5.    175.  a.n.1.    176.b.n.2.   186.  b. 

n.  8.    200.  b.  n.  1.     243.  a.  n.  1.     249.  a.  n.  2. 

267.  a.  n.  1.    273.  b.  n.  2. 

Copy^ 

Of  court  roll,  26.  b.  n.  4. 

Sworn,  98.  b.  n.  1. 

Of  a  record,  117.  b.  n.  4. 

Copyhold^ 

Purchased  by  an  alien,  escheats  to  the  lord, 

2.  b.  n.  4. 
In  pleading,  mast  be  exprewed  to  be  omI  vohnaa 

tern  domifUf  58.  a.  n.  1. 
Surrender  of,  may  be  taken,  by  lord  or  steward, 

out  of  the  manor,  58.  a.  n.  4.  and  that  without 

special  custom,  59.  a.  n.  6. 
What  estate  passes  by,  59.  b.  n.  2. 
Where  there  are  two  stewards,,  grant  of  by  mm 

is  good,  58.  a.  n.  5. 
Guaj^ian  in  socage  may  grants  hi  his  own  name, 

58.  b.  n.  3. 
Heir  cannot  hold  courts  during  the  interest  of 

his  guardian,  ibid. 
Grant  of,  in  reversion,  by  d&mimie  pro  i«mpor§f 

good,  58.  b.  n.  4. 
In  fee,  lord  dit*f  eisor  may  accept  surrender  oi« 

and  admit  to,  but  not  if  held  for  life  only^ 

58.  b.  n.  5. 

Grant  of,  by  heir  before  assignment  of  dower, 
not  binding  on  doweress,  58.  o.  n.  6. 

Custom  of  granting,  may  be  destroyed,  as  to  the 
particular  tenant,  but  remain  as  to  reversioner, 
68.  b.  n.  7. 

Tithes  grsntable  as,  58.  b.  n.  9. 

Cannot  be    partitioned    without  lord's  license, 

59.  a.  n.  1. 

Release  of,  by  and  to  whom  it  may  be  made, 

59.  a.  n.  2. 

Forfeiture  o^  by  letse  or  alienation,  what  amounts 

to,  59.  a.  n.  3,  4. 
Forfeiture   of,  by  nonpayment   of  fine,    what, 

60,  a.  n.  1. 

By  waste  wha^  and  by  whom,  aad  when  to 

be  taken  advantage  of,  63.  a.  n.  1. 
When  relieved  against  in  equity,  ibid. 
Whether,  for  attainder,  before  admittaaoe, 
62.  a.  n.  1. 
Admittance  to,  whether  compellable  by  action 

on  the  case,  59.  b.  n.  6. 
Fine  upon  admittance  to,  by  whom,  and  what 
payable,  59.  b.  n.  8.    802.  b.  n.  1. 
What  reasonablei,  or  not,  60.  a.  n.  1. 
Entail  of,  barable  by  surrender,  or  recovery,  or 
forfeiture  and  re-grant,  60.  a.  n.  3.    60.  b.  n.  1. 
Trees  upon,  trespass  lies  against  the  lord  for 

cutting,  60.  b.  n.  4. 
Surrenderee  of,  hath   nothing  till   admittance, 
though  his  heir  shall  be  admitted,  60.  •»  a.  2. 
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AoceptADoe  of  rent  by  the  lord,  »  cood  adoriltaiioe 
^     to,  ibid. 

Admittance  of  a  eeeond  enrrenderee  to,  an  ad- 
mittance of  the  first  by  implioation,  ibid. 

Whether  sarrender  of  good,  if  made  by  any  other 
than  the  cnatomaiy  symbol,  61.  a.  n.  2. 
-    As  to  the   oommeneement  of  the  surrenderee's 
estate  in,  62.  a.  n.  1. 

Propriety  of  receiying  fealty  for,  68.  b.  n.  5. 

Devise  of,  may  be  by  writing,  onattestod.  111.  b. 
n.  3. 

Whether  within  the  82d  Hen.  8.  respecting  par- 
titions, 187.  a.n.2. 

Kot  within  the  staL  of  uses,  271.  b.  n.  1.  YIIL  2. 

Tenures,  93.  a.  n.  1. 

See  more  concerning  Copyhold,    14    b.  n.    6. 
33.  a.  n.  6.  41.  b.  n.  8.  44.  b.  n.  7.  68.  b.  n.  2. 8. 

60.  a.  n.  6.    69.  b.  n.  1.  8,  4,  6.    60.  b.  n.  2. 

61.  a.  n.  1.  62.  a.  n.  2.  63.  a.  n.  2.  3.  88.  b. 
n.  13. 16.  111.  b.  n.  1.  174.  a.  n.  1.  185.  a. 
n.  9.  190.  b.  n.  4.  290.  a.  n.  1.  V.  2.  290.  b. 
n.  1.  X.    338.  a.  n.  1« 

Copyholder  f 

Whether  debt  lies  against  for  his  rent,  67.  b.  n.  1. 
.   Bee  more  ooneeming  Copyholders,  186.  a.  n.  4. 
267.  b.  n.  1. 

Cwn^ 

In  sheayes  or  cocks,  or  loose,  or  in  straw,  may 

be  distrained,  47.  a.  n.  16. 
Ac  growing,  may  be  distrained,  47.  b.  n.  1. 

Comagey 

Tenure  by,  100.  b.  n.  2.  106.  b.  (107.  a.  13th  ed.) 
n.  2*. 

Canxiy^ 

Where  grantable  to  more  than  one,  190.  a.  n.  1. 
See  more  concerning  a   Corody,    17.    b.  n.  4. 
97.  a.  n.  3. 

Coroners^ 

164.  a.  n.  ll.    167.  b.  n.  7.    168.  a.  n.  4. 
161.  a.  n.  4.  168.  a.  n.  3. 

Corporation^ 

Sole  or  aggregate,  may  take  lands  in  fee  without 

words  of  succession,  where,  8.  b.  n.  7.    9.  b. 

n.  7.  94.  b.  n.  4. 
Sole,  may  take  chattels  in    suooession,  where, 

8.  a.  n.  1.    190.  a.  n.  2. 
Parson  and  ohnrohwarden  may  be  by  custom, 

3.  a.  n.  4. 
Whether  lands  given  to  shall,  upon  dissolution 

of,  revert  or  escheat,  13.  b,  n.  2. 
J^gteg^U,  may  in  some  cases  act  without  deed, 

94.  b.  n.  3. 
Sole  distinction  between  description  of  by  both 

natural  and  politic  name,  and  by  politic  name 

alone,  94.  b.  n.  6. 
Successors  of,    bound  without  being   specially 

named,  144.  b.  n.  2. 
Leases  from  a,  290.  b,  n.  1.  XL 

Corporationy 

Remittor  to  a,  360.  a.  n.  1. 
See  more  concerning  Corporations,  2.  b.  n.  11. 
16.  b.  n.  4.    16.  a.  n.  1.  43.  a.  n.  1.  46.  a.  n.  4. 

62.  b.  n.  8,  9.  66.  b.  n.  3.  109.  b.  n.  2.  271.  b. 
n.  1.  VL  2. 

Costs  in  Actions  or  Sutts^ 

At  law,  statutes  respecting,  161.  a.  n.  4. 


Cdsts  in  Actions  or  Suits^ 

...  how  satisfied  before  and  sinoe  the  atatate 

of  Gloneester,  366.  b.  n.  1. 
Ll  equity,  how  awarded,  ibid. 

Costs  and  Expefises^ 

Of  guardians,  bailiils,  and  receivers,  89.  a.  n.  S»  4. 
See  ^more  oonoeming  Costs,  32.  b.  n.  4.     66.  a. 
n.'4.    267.  a.  n.  2.   303.  a.  n.  1. 

Ccfoenanty 

To  repair,  generally,  whether  it  ez  tends  to  the 

ease  of  fire  within  6  Anne,  c.  31.    67.  a.  n.  1. 
To  stand  seised,  123.  a.  n.  8.    206.  b.  n.  If. 

237.  b.  n.  2.  .271.  b.  n.  1.  VL  VL  1. 
Not  to  alien  a  lease  for  years,  203.  b.  n.  1. 
Against  a  right  of  dower,  208.  a.  n.  1. 
In  gross,  216.  b.  n.  1. 
Not  to  assign  leases,  228.  b.  n.  1. 
Who,  not  a  party  to  the  deed,  may  enter  into  or 

be  benefitted  by,  230.  b.  n.  1.    281.  a.  n.  1. 
Action  of,  for  rent,  269.  b.  n.  3. 
Whether  a  release  is  a  bar  to  a,  before  breaeli, 

29Lb.n.  L 
Action  of,  against  lessor  for  loss  of  a  term  for 

years,  by  recovery  against  the  tenant  of  ^e 

freehold,  326.  a.  n.  1. 
Personal,  291.  b.  n.  1. 
Real,  ibid. 
In  Uw,  ibid. 
Not  to  assign,  extends  not  to  an  under  leaaa^ 

338.  a.  n.  1. 
To  stand  seised,  as  to  discontinuance,  830.  a.  n.  1. 

vn. 

To  stand  seised  by  tenant  in  tail,  effect  of, 
331.  a.  n.  1.  , 

To  stand  seised,  as  to  powers,  342.  b.  n.  1.  IV.  V. 

How  expounded  as  to  the  context,  Jte.  384.  a.  n.  I, 

General,  implied,  may  be  restrained  by  express 
covenant,  ibid. 

Oeneral,  express,  is  not  restrained  by  a  subse. 
quent  express  covenant,  nnless  it  can  be  eon- 
sidered  as  part  of  the  general  covenant,  ibid. 

A  writ  of  lies  against  lessor  by  lessee  for  years, 
whether  the  tiUe  be  good  or  bad,  if  he  coven- 
ante  to  warrant  and  defend  the  land,  389.  a.  n.  2. 

See  Warranktj, 

Covenants^ 

Collateral  to  the  grantor's  interest  do  not  mn 

with  the  land,  216.  b.  n.  1. 
Incident  to  a  reversionary  interest,  are  extin- 
guished by  the  merger  of  that  reveraionaiy 

interest,  ibid. 
(The  usuid,)  for  tide,  reference  to  a  ehaptor  on, 

384.  a.  n.  1. 
Of  early  vendors,  a  purchaser  may  avail  himielf 

of,  ibid. 
For  lessor  to  enter  and  view  the  lands  demised, 

261.  a.  n.  1. 
See  more    concerning  Covenanto,  36.  b.  n.  7. 

41.  b.  n.  6.     46.  a.  n.  2.     47.  a.  n.  7.      64.  b. 

n.  1.     66.  a.  n.  6.    69.  a.  n.  4.    277.  b.  n.  2. 

879.  b.  n.  1. 

CocenJbry  Act^  * 

The,  127.  a.  n.  2. 

CoDsrtute^ 

With  respect  to  powers,  authorities,  and  trusts 

vested  in  the  wife,  112.  a.  n.  6. 
See  more  concerning  Coverture,  123.  a.  n.  3.  241. 

b.  n.  1.  847.  b.  n.  L  See  also  Banh  and  F^ 
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Cbrtn, 

S&.  a.  n.  6,  7.    See  Fnxitd, 
OaunierparU^ 

t29.  a.  n.  8. 
98.  a.  n.  8. 

Ramedj  for  reeorermg  hereditamento  in  different 

eovntiee,  164.  a.  n.  2. 
Antiqaity  of  the  divisioB  of,  198.  a.  n.  6. 

See  more  eoneemiag  Conntieey  110.  b.  n.  2.  125. 
a.  n.  2.    154.  a.  n.  L 

Cbifit, 
Of  wards,  88.  b.  n.  1.    88.  b.  n.  16. 
Baron,  58.  a.  n.  4»  5.    58.  b.  n.  1. 
Soeleiiaetieal,  79.  b.  n.  4.  89.  b.  n.  6.  126.  a.  n.  2. 
Of  King's  Bench,  89.  b.  n.  6. 
Of  Chancery,  ibid. 

Of  Common  Law,  89.  b.  n.  6.    135.  b.  n.  1. 
Of  Record,  117.  b.  n.  3. 
Of  the  Lord,  128.  b.  n.  1.  141,  a.  n.  2. 
Of  Friesland,  the  sainreme,  128.  b.  n.  2. 
The  CoQDty,  145.  b.  n.  1. 
EoDs,  115.  a.  n.  10. 

See  more  concerning  Courts,  59.  a.  n.  6.    61.  b^  n. 
2.    62.  a.  n.  1.    125,  a.  n.  2. 

Omiwnier  de  Normandie^ 

65.  a.  n.  1.    191.  a.  note,  sect  m.  8. 

OnaUon  Money  ^ 

83.b.n.5. 

Jiade  exeentor  by  debtor,  264.  b.  n.  1. 

Of  the  testator,  290.  b.  n.  1.  XIV.  1. 

See  more  concerning  Creditors,  57.  a.n.  1.  118.  a. 

n.  2.    191.  a.  note,  lect  VL  8.    228.  b.  n.  1. 

224.a.n.l.    290.  b.  n.  I.  XIIL 

Orimes^ 

Committed  in  foreign  countriea,  in  what  courts 

triable,  74.  b.  n.  L 
See  more  concerning  Crimes,  89.  bw  n.  6.    125.  a. 

n.  2.    128.  b.  n.  1. 

Cnminal  Judicature, 

74.b.n.  1. 

Oon  RenuUnders, 

105.b.n.  L 

Soceession  of  the,  92.  b.  n.  2. 

The  power  of,  in  creating  tennres,  93.  b.  n.  3. 

The  right  of  the,  as  to  corodies  and  pensions,  97. 

a.  n.  3. 
Debts,  209.  a.  n.  1. 

Curator^ 

Appointed  (as  gardian)  by  the  ecclesiastical  court, 
88.  b.  n.  16. 

CufiaregiSt 

7Lb.n.  2. 

Title  to,  eonfeired  by  possession  of  lessee^  without 

entry,  29.  a.  n.  3. 
Of  an  adTOWBon  in  gross,  by  seisin  in  law,  29.  a. 

a.  4,  5. 
Of  an  adrowBon  appendant  (tembU)  by  seisin  in 

deed  of  the  principal,  29.  a.  n.  4. 
▼hetber  of  rent  reserred  on  an  estate  of  flreehold, 

29.  a.  B.  7. 


CY 


Cfurteey^ 

Of  equitable  estates,  except  where  profits  are  di- 
rected to  be  paid  during  the  wife's  life  for  her 

separate  use,  29.  a.  n.  6. 
Title  to,  how  affected  by  suspension  of  the  wift'i 

estate,  29.  b.  n.  2. 
Whether  of  a  title  of  honour,  29.  b.  n.  1.    165.  a 

n.  7. 
To  entitle  to,  what  formerly  was  proof  of  Issne 

bom  aliTc,  29.  b.  n.  5. 
In  gaTclkind  estates  is  of  a  moisty  only,  80.  a. 

n.  1. 
Ceases  if  husband  marries,  ibid. 
Shall  be  of  rent  de  novo  granted  hi  tail,  30.  a.n.  2. 
Whether  of  estates  aliened  and  regranted,  30.  a. 

n.  4. 
Whether  of  estates  of  an  idiot,  80.  b.  n.  2. 
Second  husband  entitled  to,  though  there  be  aa 

adult  heir  by  the  first,  30.  a.  n.  5. 
Where  wife  has  two  distinct  seisins,  husband  may 

elect  out  of  which  he  will  hare  curtesyf  88.  a. 

n.  5. 
Of  a  trust  is  admitted,  290;  b.  n.  1.  XVL 
Of  titles  and  dignities  has  long  ceased,  825.  b.  n. 

2.IIL 
Tenant  by,  cannot  Touch,  bnt  may  pray  in  aid, 

884.  b.  n.  1. 
See  more  concerning  Curtesy,  19.  a,  n.  2.     29.  b. 

n.  3,  4.  30.  a.  n.  8.  30.  b.  n.  4.  6,  7. 40.  a.  n.  1, 2. 

41.  b.  n.  2.  58.  b.  n.  11.  54.  a.  n.  1.  57.  a.  n.  1. 

80.  a.  n.  1.    111.  a.  n.  1.    166.  b.  n.  3.    174.  b. 

n.  5.    175.  a.  n.  2.    205.  a.  n.  1.    3dly.  205.  a. 

n.  1. 4thlT.    208.  a.  n.  L  241.  a.  n.  4.    241.  b.  s. 

1.  272.  b.  n.  1.    290.  a.  n.  1. 

Custom^ 

Essentials  to,  110.  b.  n.  1. 
Extent  of,  110.  b.  n.  2.  4 

Its  effects  upon  testamentary  dispositions  of  per- 
sonalty, 176.  b.  n.  5  f ,  6. 
Special,  89.  a.  n.  7.    176.  b.  n.  6.    190.  a.  n.  2. 
GhBueral,  89.  a.  n.  7. 
Of  the  proyince  of  York,  176.  b.  n.  7. 
Of  London  as  to  notice  to  quit,  270.  b.  n.  1. 
See  more  concerning  Custom  of  London,  111.  b.  n. 

4    176.  b.  n.  8,  9. 
See  more  concerning  Custom^  in  general,  83.  b. 

n.  7. 10, 11.  41.  a.  n.  5.  43.  a.  n.  3.  43.  b.  n.  2. 

49.  a.  n.  6.    58.  a.  n.  4.    58.  b.  n.  4.  7.    59.  a. 

n.  4.  6.    60.  a.  n.  1.  3.    60.  b.  n.  1.    61.  a.  n.  2. 

63.  a.  n.  I.     68.  a.  n.  5.     70.  b.  n.  2.     88.  a. 

n.  3.     85.  b.  n.  1.     88.  b.  n.  13.  15,  16.    93. 

a.  n.  1,  2.    110.  b.  n.  8.    111.  a.  n.  3.  5.    111. 

b.  n.  3,  4.  112.  b.  n.  2.  115.  a.  n.  8,  9.  15.  121. 
a.  n.  I.  134.  b.  n.  1.    140.  b.  n.  1,  2.    141.  a.  n. 

2.  4,  5.  154.  a.  n.  7.  155.  a.  n.  3.  171.  b.  n.  5. 
175.  b.  n.  4.  187.  a.n.  1.  270.b.n.  1.  271.  b. 
n.  1.  VIIL  1.    379.  b.  n.  1. 

Customary  Descent^ 

140.  b.  n.  2. 

Customary  Breehold^ 
Will  be  intended,  in  pleadings  if,  Ac  50.  a.  n.  1. 
Cases  of  instanced,  49.  a.  n.  6. 
Wha^  and  what  copyhold,  59.  b.  n.  1. 
Does  not  entitle  to  Tote  at  elections,  59.  b.  a.  1. 
See  also  338.  a.  n.  1. 

Cypress, 

Doctrine,  220.  b.  n.  1. 

EsUte,  in  Littleton,  sect  352.  Lord  WOmotf  i  re* 
marks  on  the,  218.  b.  n.  3  |. 

Oyrographum, 

229.  a.  n.  1. 
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Damage  fecuant^ 

47.  a.  n.  12, 13. 

Damages^ 

Special,  56.  a.  n.  2. 

By  reason  of  a  fUse  and  malicione  snit^  161.  a.  n.  i. 

Double,  164.  a.  n.  6. 

On  default,  155.  a.  n.  3. 

In  waste,  355.  a.  n.  1. 

By  the  statute  of  Olouoesfeer,  355.  b.  n.  1. 

Where  to  be  reoorered  at  common  law,  in  personal 

and  mixed  actions,  but  not  in  real  actions, 

ibid. 
See  more    eonoeming    Damages,    32.   a.  n.   5. 

82.  b.  n.  4>  5.    33.  a.  n.  1,  2,  3.  6.    37.  b.  n.  2. 

38.  b.  n.  15.    117.  a.  n.  1.    127.  b.  n.  4.    141.  a. 

n.  2.    154.  b.  n.  1.    155.  b.  n.  5.     161.  a.  n.  4. 

208.  a.  n.  1.    251.  a.  n.  1.    257.  a.  n.  1,  2.    290. 

b.  li.  1.  XV. 

Date^ 

Of  a  lease,  46.  b.  n.  8,  9. 

Day, 
The  natnial^  a«  to  rent*  202.  a.  n.  2. 

Deans, 

Various  kinds  of,  95.  a.  n.  1. 

Deaneries, 

Account  of,  and  the  mode  of  election  to,  95.  a.  n. 
3,  4     134.  a.  n.  4. 

Death, 

Of  lessor,  47.  a.  n.  8. 

Of  feoffor  or  feoffee  before  entry,  48.  b.  n.  5. 
Ciril  and  natural,  132.  a.  n.  1.    133.  a.  n.  1.  3. 
181.  b.  n.  5. 

DeaihJxd  Dispositions, 
111.  b.  n.  1. 

Debt, 

By  bond  47.  b.  n.  8. 

Action  of,  whether  it  lies  against  copyholder  for 
rent)  57.  b.  n.  1. 

Action  of,  for  rent,  269.  b.  n.  3. 

See  more  concerning  an  action  of  debt,  83.  a.  n.  4. 
82^  b.  n.  1.  90.  b.  n.  8.  146.  b.  n.  1.  304.  a.  n.  I. 

On  record  to  the  crown,  209.  a.  n.  1.  V.  8. 

To  the  crown  by  simple  contract,  209.  a.  n.  1.  V.  1. 

Attachment  for  as  to  disseisin,  330  b.  n.  1. 

By  simple  contract^  a  judgment  after  a  render's 
death  in  an  action  on  the  case,  in  the  natnre  of 
an  action  of  deceit^  in  case  of  fraud  in  the  Ten- 
der can  only  charge  his  property  as  a,  384.  a.  n.  1. 

Debts, 

Of  an  ancestor,  by  the  Roman  law,  were  payable 

by  his  heir,  191.  a.  note,  sees.  VI.  5. 
By  simple  contract^  191.  a.  note,  sect.  VI.  9. 
By  specialty,  ibid. 
To  the  crown,  ibid.    249.  b.  a.  1. 
Of  reoord,  191.  a.  note,  sect  VL  9. 
Of  a  testator,  208.  a.  (208.  b.  13th  ed,)  n.  1.  2dly. 
To  the  crown,  suocijict  view  of  the  prerogatiTe 
remedies  for  the  reeoyery  of: 
L  At  the  common  law : 
n.  Under  the  statute  of  H.  8  : 
IIL  Under  the  statute  of  Q.  Elii. ;  and  under 
the  act  passed,  for  Uils  puxpose,  in  the 
reign  of  his  late  Mi^esty : 
IV.  Of  the  general  effect  of  these  remedies,  209. 
a.  n.  1. 


Specified  or  scheduled,  or  not,  209.  b.  n.  1.  XIV.  2. 
To  the  crown,  no  outstanding  term  is  a  protection 

against,  290.  b.  n.  l.|XV. 
And  legacies,  290.  b.  n.  1.  XIV.  ^,  4. 
General;  specifled, 29.  a.  b.  n.  1.  XIV.  I. 
See  more  concerning  Debts,  12.  b*  n.  2.    17.  V.  n. 

3.    44.  b.  n.  3.    47.a.n.  4.    47.  b.  n.  9.    57.  a. 

n.  1.    150.  a.  n.  2.    191.  a.  note,  sect.  VI.  5. 

191.  a.  note,  sect^  VL  9.  224.  a.  n.  1.  282.  b.  n. 

1.    264.  b.  n.  1.    271.  a.  n.  1. 

DMar, 

.    To  the  king's  debtor,  209.  a.  n.  1.  V.  3. 
Made  executor  by  creditor,  264.  b.  n.  1. 

DebUns, 

Insolrent,  191.  a.  n6te,  sect  VL  8. 

DeclaraJiion, 

In  ejectment,  45.  a.  n.  7.  8. 

Of  fidelity,  68.  b.  n.  1. 

(In  pleading)  as  to  general  customs,  89.  a.  n.  7. 

Of  r^hts,  120.  a.  n.  4. 

Decrees, 

Interlocutory  and  final,  168,  a.  n.  2. 

De  Denis  (the  Statute,) 

What  is  intailable  within,  20.  a.  n.  5. 
Does  not  extend  to  the  Isle  of  Bfan,  ibid. 
See  more  concerning  the  statute  De  Bonis^  121.  «. 
n.  1.    827.  a.  n.  2. 1. 

Deed, 

Delirery  of,  49.  b.  n.  5. 

Indented,  186.  a.  n.  9. 

A  deed,  void  as  a  bargain  and  sale,  may  operate 

as  a  coTcnant  to  stand  seised,  and  otee  oervA. 

27L  b.  n.  1.  VL  1.  337.  b.  n.  2. 
Whether  a  deed,  void  as  a  surrender,  may  operate 

as  a  oorenant  to  stand  seised,  337.  b.  n.  2. 
A  deed  though  void  as  a  bargain  and  sale,  for 

want  of  inrolment,  may  operate  as  a  grant  of  a 

reversion  expectant  on  a  lease  for  year*  or  4t 

will,  337.  b.  n.  2. 
To  whom  the  custody  of  it  belongs  in  the  ease 

of  eonToyanee  to  uses,  6.  a.  n.  4.    See  Ckar^ 

ten. 
One  named  in  the  habendum  only  shall  take,  7. 

a.  n.  3. 

Where  one  not  a  party  to  it  shall  take  by  it  or  not, 

26.  b.  n.  4. 
Profert  of,  where  necessary  or  noi^  35.  b.  n.  <L  236. 

a.n.  L    27Lb.  n.  LVL2. 
Non  e»t  factum,  where  pleadable  to,  35.  b.  n.  T. 

Of  a  body  corporate,  when  oomplete,  86.  a.  n.  5. 
DeliTery  of,  what  is,  36.  a.  n.  6. 
Of  a  feme  covert  Toid,  of  an  infont  Toidable,  42. 

b.  n.  4. 

Things  incorporeal  wHl  not  pass  without,  47.  a. 

n.  2. 
Of  an  in&nt,  on  what  grounds  it  is  eonatmed 

voidable  only,  51.  b.  n.  3. 
When  and  how  to  be  explained  or  altered  by  pstrol 

agreement,  222.  b.  n.  2. 
Different  kinds  of  deeds,  148.  b.  n.  8.  220.  a.  n.  1, 

2,8. 
Cancelled ;  rased ;  interlined;  or  with  broken  or 

defaced  seals,  35.  b.  n.  7.    225.  b.  n.  1. 
Who  bound  by  without  sealing,  230.  b.  n.  1. 
When  indentation  necessary  to  its  TaHditj,  229. 

a.  n.  1. 
Who^  not  a  party  to,  may  be  boimd  or  benafltod 

by,23La.n.  1*. 
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Court  wiH  not  debun,  though  found  not  to  be 
those  of  the  party  produoing  them,  231.  b.  n.  b. 

Conatraetion  of,  aa  to  genend  and  partieular  in- 
tention, STL  b.  n.  1.  VIL  2. 

As  to  teehnloal  expressions,  271.  b.  n.  1.  VIL  2. 

See  more  eonoeming  Deeds,  6.  a.  n.  5.  7;  a.  n.  2. 
4.  9.  b.  n.  1.  36.  a.  n.  1,  2,  8,  4,  7.  45.  b.  n.  1. 
4S.  a.  n.  1.  7,  8.  49.  a.  n.  8.  52.  a.  n.  1.  52. 
b.  n.  4.  94.  b.  n.  8.  115.  a.  n.  5.  171.  b.  n.  4. 
190  b.  n.  4,  5.    225.  a.  n.  2.  225.  b.  n.  2^.    232 

a.  n.  1. 

47.  a.  n.  11. 

If  a  park,  whether  ti&ey  belong  to  the  heir,  8.  a. 

Of  tenant  for  life,  46.  a.  n.  3. 

Of  Tonehee,  46.  a.  n.  3. 

By  one  where  two  are  vonehed,  386.  a.  n.  1. 

Defeasance  y 

Of  an  obligation,  207.  a.  n.  2. 
When  it  may  be  made,  235.  b.  n.  1. 

Defence^ 

Legal  import  of  the  term  in  pleadings,  127.  b.  n.  2. 
Bee  more  eonoeining  Defence,  127.  b.  n.  3,  4. 135. 

b.  n.  L 

DefntdanU^ 

Obsdnate  and  vezatioas,  161.  a.  n.  4. 

Definition^ 

6t  a  word  and  its  etymology  eonfonnded,  110.  a. 
n.  1. 

Deforcement^ 

Derivation  of,  331.  b.  n.  1. 

In  its  genetal,  and  in  its  partioolar  signification, 

331.  b.  n.  1. 
Qronnded  on  the  non-performance  of  a  oorenant 

real,  331.  b.  n.  1. 
In  IcTjing  a  line,  331.  b.  n.  1. 
See  more  concerning  Deforoement^  290.  b.  n.  1.  III. 

830.  b.  n.  L 


DB 


Of  eonsangoinity,  dfHerence  of,  in  the  ciTil  and 

eanon  law,  23.  b.  n.  3. 
As  to  disseisin,  ibe.  289.  a.  n.  2. 
Kot  expressly  named  in  the  Levitioal  law,  are  yet 

prohibited  by  that»  and  the  32  Hen.  8.  235.  a. 

n.  1. 
See  more  eonceralng  degrees,  23.  b.  n.  1,  2.  24.  a. 

n.  1. 

Delay, 

In  criminal  justice,  125,  a.  n.  2. 

DelegateSj 

Court  of,  79.  b.  n.  1. 

.    Of  birth  of  a  diild  before  or  af  ter  the  nsnal  time 
123.  b.  n.  1,  2. 
Of  dower  by  the  sheriff,  34.  b.  n.  4. 
Of  a  bond,  86  a.  n.  6. 
Of  a  deed  as  an  escrow,  36.  a.  n.  8. 
«    -    -     by  an  infant,  51  b.  n.  3. 
See  more  coneeming  the  Delireiy  of  a  Deed,  36. 
•.  a.  4.  7.    49.  a.  n.  1. 

Demandy 

Of  rent,  where  neoeesaiy  or  not,  to  giro  title  to 
j»-entoi^  ^c.  202.  a.  n.  3.  203.  a.  n.  L 

Tor  money  to  be  pidd  at  a  certain  place,  may  be 
made  at  any  other  plaee,  210.  b.  n,  1  {. 


Demand-, 

See  more  concerning  Demands,  158.  a.  n.  6.    158. 
b.  n.  2.  201.  b.  n.  1.  3.  202.  a.  n.  1.  291.  b.  a.  1. 

Demesne, 

Ancient,  154.  a.  n.  11» 

Lands  in  tenqre  cannot  be  said  to  descend  as  de- 
mesne, 240.  b.  (241.  a.  13th  edit)  n.  1. 

DemesTieSj 

Of  a  manor,  44.  b.  n.  7.    122.  a.  n.  1. 

Dmise, 

47.  b.  n,  7. 

Demist  or  Conoessi, 

49.  a.  n.  1. 

De  modo  levandi  fines, 

121.  a.  n.  1. 

Demurrer, 

Trial  on  a,  155.  b.  n.  5. 
To  eyidenee,  155.  b.  n.  5. 

See  more  concerning  Demorrer,  72.  a.  a.  8. 115.%. 
n.  15.    164.  a.  n.  4.   283.  a.  n.  1.  303.a.  n.  L 

Denial, 

Of  rent,  160.  b.  n.  3. 

Denization, 

129.  b.  n.  6. 

Denizen, 

12.  a.  n.  7. 

Depasturing, 

The  right  of,  261.  a.  n.  1. 

De  prcerogativd  regis, 

121.  b.  n.  2. 

Deputy, 

107.  a.  n.  5.    165.  a.  n.  8. 

Descender, 

A  formedon  in,  115.  a.  n.  1. 

Descent, 

Aathors  open  the  law  of,  10.  b.  a.    44.  a.  n.  t. 
Hx  pavU  maUima,  where  it  eontinnes,  and  what 

'  shall  be  a  pmrohase  and  break  the  descent*  12 

b.  n.  2. 
What»  and  what  a  pnrehase,  in  case  of  a  derise  to 

the  heir,  ibid. 
May  be  through  one  parent,  though  the  other  be 

an  alien  or  attainted  12.  a.  n.  7. 
Where  prerented  by  seigniory  aad  homage,  18.  b. 

n.  3. 
Where  to  the  heirs  tx  parte  maUma,  18.  a.  n.  4. 5. 
By  the  half  blood,  why  excluded,  aad  when,  14 

a.  n.  3.  6. 
To  daughtsfrs,  by  different  femes,  as  heirs  to  their 

father,  14.  a.  n.  5. 
Where  oeurse  of,  enlarged  by  haying  issue,  19.  a. 

n.  2. 
How  affected  by  11  and  12  IT.  3.  e.  4.  8.  a.  n.  8. 
Defeated  by  dower,  241.  a.  n.  1. 
Of  legal  and  equitable  estates  the  same,  191.  a. 

note,  sect  VL  11.    290.  b.  n.  L  XVL 
Partible,  175.  b.  n.  6.     176.  a.  n.  1. 
The  fruite  of  tenure  incident  to,  191.  a.  note  VL  11. 
Of  a  remainder  or  reyersion,  239.  b.  n.  2. 
Which  tolls  entry,  241.  b.  n.  1.  242.  b.  n.  1. 
To  the  heir  of  a  disseisor,  278.  b.  n.  1, 347,  b.  n.  1. 
By  the  Salic  law,  825.  b.  n.  2.  UL 
Of  the  ciown  of  France,  and  of  other  dignities 

there,  325.  b.  n.  2.  III. 
Of  fiefb,  as  to  females,  385.  b.  n.  2.  IIL 
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As  to  remitter,  $4T.  b.  n.  1. 

To  the  heir,  cannot  be  where  the  aneettor  is  se- 
cluded f^m  taking,  889.  a.  n.  1. 

See  more  concerning  Descent^  8.  a.  n.  2.  9.  a.  n. 
4. 10.  a.  n.  S.  11  a.  n«  1.  11.  b.  n.  3.  4.  13.  a. 
n.  4.  16  b.  n.  2.  4.  17  b.  n.  3.  18  b.  n.  2.  19 
a.  n.  3,  4,  24.  b.  n.  2,  3.  26.  a,  n.  1.  26.  b.  n.  3. 
27.  a.  n.  6.  28.  a.  n.  8.  40.  a.  n.  2.  40.  b.  n. 
8.  66.  b.  n.  2,  67.  b.  n.  0.   60.  a.  n.  1.   87.  b.  n. 

1.  88.  b.  n.  2.  6,  6, 11. 13.  91.  b.  n.  1.    93.  a.  n. 

2.  04  b.  n.  1.  110.  b.  n.  4.  140.  b.  n.  2.  166. 
a.  n.  4.  7,  8,  9.  176.  b.  n.  3y  4  176.  a.  n.  1.  236. 

a.  n.  1.  288.  a.  n.  I.  239.  a.  n.  L  4  239.  b.  1, 
2,  3.  240.  b.  n.  2, 3.  242.  a.  n.  1.  243.  a.  n.  2. 
246.  b.  n.  1,  2.    248.  a.  n.  1.    249,  a.  n.  1.  260. 

b.  n.  1.    277.  a.  n.  1.    334.  b.  n.  1. 

Deicriptian^ 

Of  a  corporation  sole,  94  b.  n.  6. 

Detpenser^ 

Barony  of^  166.  a.  n.  6. 

Detainer 

Of  rent,  161.  b.  n.  2. 

Detainment^ 

Of  charters,  39.  a.  n.  8. 

Detinue^ 

For  charters,  20.  a.  n.  2. 

Devise^ 

Of  land,  passes  the  fee  without  words  of  inherit- 
ance, if  the  deyiiee  is  charged  with  a  gross  snm, 

9.  b.  n.  2. 
Seeu9,  if  the  snm  be  payable  out  of  the  profits  of 

the  land,  ibid. 
Constmction  of,  proximo  oon§anguinitaHs  H  san- 

guinU,  10.  b.  n.  2. 
Gonstraotlon  of  a  devise  to  A.  and  his  heirs  male, 

27.  a.  n.  4 
History  of  the  power  of  disposing  by,  IIL  b.  n,  1. 

3.4 
Beqaisites  to  a  deWse,  within  29  Oar.  2.  c  3.  and 

extent  of  that  stat  111.  b.  n.  3. 
By  custom,  where  it  should  eren  now  be  resorted 

to.  111.  b.  n.  4 
Effect  of  two  inconsistent  ones  in  the  same  will, 

21.  a.  n.  4    112.  b.  n.  1. 
Superstitious,  112.  b.  n.  2. 
Of  lands  operates  as  a  legal  oouTeyanoe,  191.  a. 

note,  sect  VL  10. 
Of  lands  to  be  sold  by  executors,  236.  a.  n.  1. 
Executory,  241.  a.  n.  1.    271.  b.  n.  1.  VII.  2. 
By  statute  and  by  ouetom,  271.  b.  n.  1.  VIIL  1. 
In  general  terms,  whether  it  passes  estates  in 

mortgage  and  trust  estates^  306.  a.  n.  1.  6thly. 

879.  b.  n.  1. 
See  more  concerning  Derises,  9.  b.  n.  3.    12  b.  n. 

2.    14  a.  n.  6.    20.  b.  n.  2.    22.  b.  n.  4.    28.  a. 

n.  8.    36.  b.  n.  6.    41.  b.  n.  6.    42.  a.  n.  9.   62. 

b.  n.  2.  7.    62.  a.  n.  1.    88.  b.  n.  11.    111.  a.  n. 

6.    112.  b.  n.  2.    113.  a.  n.  2,  8.    164  a.  n.  7. 

186.  a.  n.  10.    213.  b.  n.  1.    223.  a.  n.  1.    240. 

b.  n.  2|  3. 

Dialogue^ 

(The)  of  the  Exohequeri  68.  b.  n.  7. 

DiesjuridicuSt 

136.  a.  n.  1. 

Dies  nanjuridicii 

136.  a.  n.  3. 

DigmUee^ 

Tides  of,  king  cannot  create,  with  a  mesne  be- 
tween  baron  and  barone^  16.  b.  n.  8. 


BI 


How  determined  or  surrendered,  16.  b.  ■.  S. 

Precedence  in  respect  of,  16.  b.  n.  4 

May  be  granted  without  naming  a  place,  20.  a.  n.  S. 

Intail  thereof  cannot  be  barred^  ibid. 

Whether  the  husband  entitled  to,  by  cniie^,  29.  b. 

n.  1.    166.  a.  n.  7. 
Annexation  of  creation  money  to,  83.  b.  n.  6. 
Though  in  abeyance  may  be  reTired  by  royal 

nomination,  166.  a.  n.  6. 
To  whom  descendible,  166.  a.  n.  7,  8. 
See  more  concerning  Dignities,  2.  a.  n.  2.  16.  b. 

n.  8. 16.  b.  n.  1. 166.  a.  n.  4 

Diocese^ 

94a.n.S. 

DuabOit^: 

120.  a.  n.  3. 

Diioppropriatianp 

46.  b.  n.  1. 

Disclaimer^ 

46.  a.  n.  3. 

Discontinuances^ 

Where  originally  for  life,  enlarged  by  acoession  of 
the  fee,  42.  b.n.  2.. 

Discontinuance^ 

L  General  import  of,  326.  a.  n.  1, 
Usual  Import  of. 
At  present, 

In  Littleton's  time,  ibid. 
Analogy  between  it»  and  intemiption  (and 

prescription)  in  the  Oiril  Uw,  ibid. 
Applies  solely  to  those  cases  where  the  f^. 
hold  is  divested,  ibid. 
II.  By  ecclesiastical  persons,  326.  b.  n.  1. 
IIL  By  persont  seised  jiir«  «aK>n'«,  ibid.  n. 
IV.  By  tenants  in  tail  with  respect  to  their 

issue,  326.  b.  n.  1. 
V.  By  tenants  in  tail  with  respect  to  the  rerer- 

sioner,  327.  a.  n.  1.  333.  b.  n.  1. 
VL  By  tenants  in  tail  with  respect  to  those  in 
remainder,  327.  a.  n.  2. 
Obserrations   on    the  effect  of    tha 
statutes  de  domt  and  ma  omptorm, 
ibid.  L 
Distinction  between  a  remainder  li- 
mited after  an  estate  tail,  and  a  con- 
diUonal,  or  contingent  use,  limited 
upon,  or  after  such  an  estate,  ibid.  II. 
As  to  clauses  for  shifting  the  se- 
cond estate,  on  the  accession  of 
the  fkmily  estate,  ibid.  IL  L 
As  to  clauses  ei^oining  persona 
to  whom  estates  are  limited  in 
strict  settlement,  to  take  the 
name  and  use  the  arms  of  the 
settler,  ibid.  IL  2. 
The  injunction  of  taking  a  parti- 
cular name,  and  using  parti- 
cular arms,  is  sometimes  im- 
properly used,  ibid.  IL  8. 
Vn.  Modes  of  conyeyanoe  which  work  a  discon- 
tinuance, 330.  a.  n.  1. 
VIIL  Cannot  be  of  things  lying  in  gran^  unlest 
by  election,  332.  a.  n.  1. 
IX.  The  conTeyanoe  must  be  of  such  an  estate 
as  in  its  original  creation  may,  by  pos- 
sibility, endure  beyond  the  life  of  the 
tenant  in  tail,  833.  a.  n.  L 
Ends  when  the  estate  conreyed  determines^ 
ibid. 
X.  To»  or  with  the  occurrence  of,  the  remain- 
der man  or  rsTeisioneri  336.  a.  n.  2. 
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Discontinuance^ 

tor  fife,  is  oontiDaod  after  the  detenninBiion  of 
tbe  life  eatatd,  where  the  reTersion  or  remain- 
der ie  ezecated  ia  poMeesion  in  a  third  person 
daring  the  life  of  tbe  tenant  in  tail,  333.  b.  n.  I. 

A»  to  the  king,  372.  b.  n.  1. 

See  more  concerning  Diseontinnanoe,  60.  a.  n.  3. 
121.  a.  n.  1.  163.  b.  n.  4.  191.  a.  note,  aeot 
YL  8.  200.  b.  n.  1.  224.  b.  n.  1.  226.  b.  n. 
1.    300.  a.  n.  2. 

Disconiinuofy 

Difference  between  the  alienee  of,  and  the  heir  or 
alienee  of  a  dlsBeiior,  325.  a.  n.  1. 

Discovertfy 

Bnforeed  in  Ghanoery  and  the  Ezoheqner,  159. 
iL  n.  4. 


Tbe  agea  of,  as  to  infants,  70.  a.  n.  8.    79.  b.  n.  2. 
89.  a.  n.  1.    80.  b.  n.  6. 

Ditparagement^ 

81.  b.  n.  2.    88.  b.  n.  11. 

Dispensalum^ 

Or  license  to  alien  in  mortmain,  00.  a.  n.  1. 
With  a  disability  created  bj  statute,  120.  a.  n. 

8,4. 
As  to  marriage,  235.  a.  n.  1.    244.  b.  n.  2. 

Dispensing  Fawer^ 

120.  A.  n.  4.     134.  a.  n.  1. 


Arowry  of  the  lord  upon,  268.  a.  n.  2. 
His  remedies  to  recover  possession,  230,  a.  n.  1. 
After  1.  B.  2.  c.  9.    101.  a.  note,  sect  VI.  11. 
Why  he  may  not  enter  upon  a  person  who  is  in 
by  judgment  of  law,  325.  a.  n.  1. 


Actual  or  by  election,  where,  57.  a.  n.  3.    57.  b. 

n.  5.    153.  b.  n.  7.    230.  a.  n.  1.    266.  b.  n.  1. 

330.  b.  n.  1. 
Writ  of,  154.  a.  n.  11. 

Whether  replerin  of  a  rent  charge  is,  160.  b.  n.  3. 
What  amounts  to,  ibid. 
By  infants,  and  femes  oorer^  must  be  by  their 

own  proper  acts,  180.  b.  n.  4. 
Why  of  tenant  for  life,  makes  a  fee  in  disseisor, 

180.  b.  n.  7. 
By  procurement,  181.  a.  n.  1. 
BITect  o^  280.  a.  n,  1. 
Of  rents,  181.  a.  n.  2. 
Of  land  does  not  disturb  rent  issuing  out  of  the 

land,  266.  b.  n.  1. 
By  a  guardian's  holding  over,  271.  a.  n.  2. 
Cannot  be  qualified,  206.  b.  n.  1. 
With  respect  to  discontinuance,  325.  a.  n.  1. 
The  notoriety  of,  counteryails  tivery,  830.  a.  n. 

1.  VIL 
Investigation  of  the  learning  upon  the  subject  o^ 

with  respect  to  the  question, — ^What  possession 

is  required  in  the  feoffor  to  make  his  feoffment 

an  actual  disseisin  of  the  freehold,  not  merely  a 

disseisin  which  is  such  at  the  election  of  the 

party,  330.  b.  n.  1. 
Aetoal  as  defined  by  lord  Mansfield,  ibid. 
By  election,  as    explained   by  lord  Mansfield, 

ibid. 
Aetnal,  the  precise  definition  of,  was  considered 

by  lord  Mansfield  as  once  well  known,  but  not 

then  to  be  found,  ibid. 

Vol.  I.— 11 


Dissimn^ 
Mr.  Butler's  rule  for  distinguishing  those  aets 

which  amount  to  actual  disseisin,  firom  those 

whieb  are  only  such  at  the  election  of  the  party, 

330.  b.  n.  1. 
By  tenants  for  years  and  others  having  estates 

less  than  of  freehold,  the  books  which  speak 

of,  generally,  must  be  understood  of  aetoal 

disseisins,  and  not  of  disseisins  by  election, 

ibid. 
An  actual,  is  made  by  the  feoffment  of  tenant  for 

years,  since  a  fine  levied  by  the  feoffee  will  bar 

the  lessor  at  the  end  of  five  years,  ibid. 
An  actual,  may  be  made  by  the  feoffments  of 

copyholders,  tenants  for  years,  by  elegit,  statate, 

at  will,  or  by  sufferance,  ibid. 
Of  things  lying  in  grant  is  only  such  at  election, 

832.  a.  n.  1.  VIIL 
As  to  damages,  886.  b.  n.  1. 
Of  two  coparceners  where  one  hath  issue  and  dies, 

864.  b.  n.  (A). 
Actual,  the  editor's  opinion  on,  seems  oonflmed 

by  sect  608,  and  lord  Coke's  commentaiy  upon 

it,  367.  a.  n.  1. 
After  34  H.  8.  378.  a.  n.  1,  2. 
See  J^ntry,  50.  a.  n.  2.    57.  b.  n.  6.  Ac. 
See   more    oonceming   Disseisin,  30.    b.  n.  4. 

47.  b.  n.  12.    52.  a.  n.  0.    55.  b.  n.  11.    58.  b. 

n.  5.    50.  a.  n.  2.    153.  b.  n.  8.  5.    161.  b.  n.  2. 

180.  b.  n.  5.    188.  a.  n.  10.    280.  a.  n.  4,  5. 

230.  b.  n.  8.    240.  a.  n.  1,  2.     241.  a.  n.  8. 

241.  b.  n.  1.    242.  a.  n.  1.    248.  a.  n.  1.    240.  a. 

n.  1.    251.  a.  n.  1.    257.  a.  n.  1.    262.  a.  n.  1. 

266.  a.  n.  (A).     267.  a.  n.  1.     268.  a.  n.  2. 

271.  b.  n.  1.  II.    275.  b.  n.  1.    277.  a.  n.  1. 

278.  b.  n.  1.    200.  b.  n.  1.  V.  4.    840.  b.  n. 

1.  nL 
Disseisor^ 

The  nature  of  his  interest,  104.  b.  n.  8.  288.  a. 
n.  1.    264.  a.  n.  1.    266.  a.  n.  1. 

Donee  and  feoffse  of,  is  out  of  87  H.  6.  e.  1.  288. 
a.n.  2. 

Heir  of,  what  estate  the  law  will  defend  his  pos- 
session of,  and  why,  280.  b.  n.  2.    250.  b.  n.  1. 

Assignment  of  dower  to  widow  of,  by  disseisee, 
241.  a.  n.  1. 

Title  of,  completed  by  release  from  disfoisee,  264. 
SL  n.  1. 

Who  is,  or  not^  271.  a.  n.  1,  2. 

Release  to  one  shall  not  enure  to  his  companion, 
275.  b.  n.  1. 

What  he  may  plead,  285.  b.  n.  1. 

Cannot  acquire  less  than  a  fee,  2iM.  b.  n.  1. 

The  feoffee  of,  after  a  year  and  a  day,  was  an- 
eiently  held  to  have  right  of  possession,  and  to 
put  the  disseisee  to  his  writ  of  entry,  as  in  the 
case  of  a  descent  to  his  heir,  830.  b.  n.  1. 

The  different  degrees  of  title  in  a  disseisor,  Ac. 
847.  b.n.  1. 

DissaltUiany 

Of  monasteries,  120.  b.  n.  1. 
See  Belease,  per  mitUr  U  droit. 

Distress^ 

May  be  made  for  arrears  after  determination  of 

particular  estate,  47.  a.  n.  6. 
At  what  time  it  may  be  made,  47.  b.  n.  6. 
Of  what  things  it  may  be  made,  47.  a.  n.  II,  12. 

13,  14.  16, 17, 18.    47.  b.  n.  1,  2. 
May  be  sol^  at  what  time,  47.  b.  n.  7. 
Where,  of  beasts  whieb  escape,  47.  b.  n.  2,  8. 
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DO 


May  be  impounded  on  any  part  of  the  land,  47. 

b.  n*  4. 
Aathora  upon  and  siatntoB  relating  to,  47.  b.  n.  7. 
Where  it  may  be  made  for  a  relief,  83.  a.  n.  3. 
Differenoe  between  aots  of  law  and  acts  of  the 

party  reipecting  power  of,  150.  b.  n.  I. 
The  king  may  diatrain  on  all  the  lande  of  Ms 

lessee,  47.  a.  n.  1.  and  take  his  cattle  in  the 

highway,  161.  a.  n.  3. 
Effect  of  tender  of  rent  before  or  alter  distress, 

160.  b.  n.  4. 
May  be  made  by  representation  of  tenants  for 

life,  163.  a.  n.  4.    162.  b.  n.  1. 
Statntoiy  provisions  respecting,  eolleoted,  162.  b. 

n.  6. 
With  respect  to  ti&e  aTowiy,  is  a  chose  in  action, 

820.  a.  n.  1. 
8m  more  concerning  Distress,  34.  b.  n.  4.    47.  a. 

n.  4. 16.    47.  b.  n.  6.    55.  b.  n.  13.    67.  b.  n. 

1.    67.  b.  n.  1.    66.  b.  n.  6.    83.  a.  n.  4.    83. 

b.  n.  1.    91.  b.  n.  3.    93.  a.  n.  2.    141.  a.  n.  2. 

143.  b.  n.  6.    144.  a.  n.  1.    147.  a.  n.  2.  6. 

147.  b.  n.  2.     148.  a.  n.  1.  4.     150.  a.  n.  8. 

151.b.B.6.    153.  a.  n.  1.4.    154.afn.2.    160. 

b.  n.  3.    161.  a.  n.  3.    169.  b.  n.  1.    191.  a. 

note,  Sect.  VI.  9.    202.  a.  n.  2.    202.  b.  n.  1. 

200.  a.  n.  1.  I.    214.  a.  n.  1.    268.  b.  n.  1.   81^. 

b.  n.  (A). 

JMslrihitioiii 

In  exelasion  of  the  testamentary  power,  176.  K  n.  6. 
The  statute  of,  176.  b.  n.  10. 

On  TOTenal  of  sentence  of,  a  writ  issues  out  of 

Chancery,  33.  a.  n.  11. 
See  more  concerning  Divoroe,  25.  b.  n.  2.    32.  a. 

n.  9.    33.  b.  n.  1.    136.  a.  n.  1.    235.  a.  n.  1. 

Dametday  Bodk^ 
1.  b.  n.  2.    83.  a.  n.  1. 

Dominium  dvrtctam^ 

191.  a.  note,  Sect.  IL 

Daminiutn  uUle^ 

191.  a.  note.  Sect.  IL 

Dominus  litis^ 

In  the  Roman  law,  368.  b.  n.  1. 

Domut^ 

5.  b.  n.  1.  • 

Dawer^ 

Wife  of  an  idiot  entitled  to,  30.  b.  n.  2. 

Reason  why  the  law  gave,  30.  b.  n.  8. 

Dowress,  how  attendant  in  respect  of  services,  31. 
a.  n.  2. 

Whether  prevented  by  a  contingent  mesne  estate, 
28.  a.  n.  7.    239.  b.  n.  3. 

Of  land  held  upon  condition,  after  entry  for  con- 
dition broken,  31.  a.  n.  4. 

Dowress  shall  not  have  emblements,  32.  a.  n.  7. 

Shall  be  of  an  estate  as  it  was  in  the  seisin  of  the 
husband,  82.  a.  n.  8. 

Of  what  seisin  generally,  81.  b.  n.  7.  38.  a.  n. 
10.    239.  b.  n.  3. 

Of  how  mnoh,  on  eviction  of  part  by  title  para- 
mount, 31.  a.  n.  6. 

Hot  of  a  trust,  29.  >  n.  6.  81.  b.  n.  8.  208.  a. 
B.  1.  nor  of  a  castle,  31»  b.  n.  5.  nor  of  the 
ei^ital  mansion  of  a  barooy  Ay  (eaifre,  ibid.  n. 
6w  nor  of  land  held  in  joint-tenancy,  35.  a.  n.  1. 
186.  a.  a.  8. 


Alien  entitled  to,  if  married  by  king's  license,  31. 

b.  n.  9.    129.  b.  n.  4. 
Assignment  of,  by  whom,  what  and  how  it  should 
be  made,  32.  a.  n.  3.  5.  8.  32.  b.  n.  1.    34.  b.  iv 
''     1.    36.  a.  n.  1, 2.    38.  b.  n.  L 
Of  rent  reserved  in  tail  so  long  as  the  tail  ooa- 
*  tinnes,  32.  a.  n.  4.    298.  a.  n.  2. 
Whether  in  ease  of  a  divorce  cauta  lUUUurii,  81. 

a.  n.  9, 10. 

Where  dowress  shall  hold  charged,  Z2,  b.  n.  3. 
208.  a.  n.  1. 

Damages  in,  what  and  how  assessed,  32.  b.  n.  4. 
88.  a.  n.  1.  6. 

Where  baron  has  two  distinct  seisins,  the  wifls 
may  elect,  33.  a.  n.  6. 

Where  of  binds  purchased  and  aliened  during  lb* 
time  wife  was  not  dowable,  32.  b.  n.  8. 

By  custom,  instances  of,  33.  b.  n.  7.  11.  authors 
upon,  39.  b.  n.  6.    111.  a.  n.  1. 

Wife  cannot  wave  customary  for  oommou  law 
dower,  33.  b.  n.  10. 

Ad  odtum,  Ac.  must  be  immediately  aft^r  mar- 
riage, 34.  a.  n.  8. 

Ad  o^ium,  Ac.  may  be  of  after-purehaaed  laiids» 
84.a.n.  4. 

Ad  attium,  Ac.  wife  nuy  recover  by  notion  or  en- 
try, 84.  b.  n.  3. 

When  once  assigned  by  metes  and  bounds,  te- 
nant in,  notwithstanding  refhsal,  may  ^ter- 
wards  enter,  34.  b.  n.  5. 

If  heir  assigns  lands  not  subject  to  dower,  th# 
dowress  shall  hold  them  as  tenant  in  dower,  84* 

b.  B.  9. 

So  of  lands  taken  by  dowress  in  ezehange,  ibid. 
Bar  or  satisfaction  of,  or  not,  what,  84.  b.  n.  10. 

36.  b.  n.  1.  3.  5,  6. 
JEx  a»$en0u  patria,  34.  a.  n.  8.    86.  a.  n.  14.    85. 

bb  n.  2.  4.    176.  a.  n.  8. 
Where  equity  compels  the  wife  to  elae^  86.  b.  n.6. 
The  freehold,  though  assigned,  not  in  the  wife  till 

entry,  37.  a.  n.  1. 
Entry  upon  lands  assigned  in,  when  it  may  ba 

made,  37.  b.  n.  2. 
Voucher  in  wardship  in  dower,  38.  b.  n.  2. 
Where  judgment  shall  bo  against  heir  and  whero 

against  voachee,  39.  a.  n.  6. 
By  custom,  36.  a.  n.  8. 
Ih  la  ^ui$  beaU,  virtually  abolished  by  12  Gar. 

2.  c.  24.    39.  b.  n.  3. 
As  to  the  loss  of  dower  by  the  husband's  offenoei^ 

•40.  b.  n.  1. 
Whether  of  lands  of  a  traitor  aliened  before  com* 

mission  of  the  treason,  41.  a.  n.  8. 
Ex  a§$enau  ptUrit  and  ad  atttum,  Ac.  whether  de- 
feated by  the  husband's  offences,  41.  a.  n.  4,  6. 
Whether  executors  of  tenant  in,  shall  pay  rent  in 

respect  of  emblements^  55.  b.  n.  8.  see  alao 

EmblemenU. 
Execution  of,  not  prevented  by  lease  for  yMr* 

subsisting  at  husband's  death,  167.  a.  n.  2. 
How  affected  by  terms  of  years,  208.  a.  n.  1. 
May  be  prevented  by  the  usual  estate  for  preserv- 
ing contingent  remainders,  239.  b.  n.  8. 
Tenant  in,  how  he  shall  hold,  and  be  said  to  ba  in. 

240.  b.  (241.  a.  13th  ed.)  n.  1. 
Assignment  of,  241.  a.  n.  2. 
,   Where   it  shall   continue  or  not  after  the  6t 

charged  with  it  is  determined,  241.  a.  n.  4. 
Out  of  a  fee  determinable,  241.  a.  n.  4.  III. 
Out  of  an  estate  in  fbe  eonditiolial,  241.  a.  n* 

4.  IV. 
Out  of  an  estate  in  tail,  241.  a.  n.  4,  IV. 
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XL 


BK 


Ont  or  a  fee  limited,  241.  ».  n.  4.  VL 

Of  a  tnut  hu  been  refued,  290.  b.  n.  1.  XVL 

Ma7  be  of  iMndt  enteiled,  where  it  ironld  not  be 

(^a  rent  entailed,  298.  a.  n.  2. 
Tbe  modes  fonneriy  ued  to  preren^  by  limiting 

tile  estate: 

1.  to  tlie  {mreluMer,  and  a  tnutee,  jointly  in 

in  fee; 

2.  to  the  ponhaiery  and  a  tnutee,  and  the 

heirs  of  the  tnutee,  are  objeetionable, 
879.  b.  n.  L 
Plan  for  preventing  saggeeted 

by  Mr.  BnUer,  1  ,^g  .       , 
by  Mr.  Feame,  |  •^•-  *'  ■'  ^ 
See  also  the  notes  firom  30.  b.  n.  7.  to  41.  a.  n.  6. 

both  inelnaiTely. 
See  more  eoBoeming  Dower,  12.  a.  n.  7.  19.  a.  n. 
2.  28.  a.  n.  7.  29.  a.  n.  7.  48.  b.  n.  5.  $4.  a. 
n.  1.  57.  SL  n.  1.  68.  b.  n.  6.  80.  a.  n.  1.  110. 
b.  n.  2.  12S.  a.  n.  5.  148.  b.  n.  S.  106.  a.  n.  2. 
169.  b.  n.  1.  174.  a.  n.  8.  206.  a.  a.  1.  4thly. 
224.  b.  n.  1.  241.  a.  n.  S.  271.  b.  n.  1.  XL  272. 
b.  n.  1.    290.  a.  B.  L    806.  b.  n.  1. 

Duoa  UmUatiei^ 

04.  a.  a.  1. 

Trial  by,  74.  b.  a.  L 

Durham^ 

The  eonnty  palatine  of,  167.  a.  n.  4. 


E. 


88.  b.  n.  8.*,  t-    09.  a.  n.  6.    106.  a.  n.  7. 

JBarl  Marihaly 

-^eonnt  of  the  oAoe  of,  20.  a.  n.  1. 
dlcial  power  of,  74.  b.  n.  1. 

iSttrmngSs 

Of  apprentioes  and  serrants,  117.  a.  n.  1. 

Ecdaiasltcal  Courts 
8&  b.  a.  10. 

(Xew)  of  law  books,  obserrations  on,  170.  b.  n.  6-|-. 


Of  the  Prinee  of  Wiles's  ehildrmi,  110.  a.  n.  6. 

Edward  the  Oonfetior^ 

The  laws  of,  108.  a.  n.  4,  6. 

Remedy  of,  extended  by  statnte^on  non-payment 

of  rent,  202.  a.  n.  8. 
FeolTor  may  hare,  under  a  title  of  re-entry  till 

payment,  Ae.  208.  a.  n.  2. 
If  not  bnraght  within  21  years  after  the  title  ao- 

erned,  is  barred  by  the  statute  of  limitations, 

880.  b.  B.  1. 
See  more  eonoeming  BJeetment,  45.  a.  n.  7,  8. 

141.  a.  n.  2.    208.  a.  n.  8.    208.  b.  n.  1.  4thly. 

239.  a.  n.  1.  264.  b.  n.  1.  270.  b.  n.  1.  290.  b. 

B.  1.  XV.  XVL    802.  b.  n.  1. 


B.O. 

BO.  b.  B.  7. 

I.B«1. 


To  wave  dowtr  or  to  wave  a  will,  80.  b. 
To  waire  a  jolntnre  and  to  take  dower, 
To  take  by  statnte  or  eonuMn  law,  4A.  i 
Ofknightf  of  the  sUie^  69.  b.  n.  1. 


EUdtion^ 

Of  goardiaa,  88.  b.  a.  10. 

Canonieal,  95.  a.  n«  ^ 

Parliamentaiy,  109.  b.  n.  2. 

To  ware  a  portion,  170.  b.  n.  8. 

Disseisin  by,  830.  b.  n.  1. 

Disseisins  and  disoontinnanoes  of  thinni  lying  im 

grant  are  only  sneh  by,  832.  a.  n.  1.  VlH. 
To  take  by  statote  or  to  enter,  847.  b.  n.  1. 
Of  a  wife  to  be  remitter  or  no^  where  both  estates 

are  wareablo,  867.  a.  n.  L  VIL 
To  make  a  rent  eharge  an  annuity,  144.  b.  tu  2. 
See  more  oonoeming  BleetloB,  80.  b.  n.  8.    49.  a. 

n.  1.    67.  a.  B.  8.    67.  b.  n.  6.    08.  a.  n.  1.   74. 

b.  n.  1.    96.  a.  n.  4.    110.  a.  n.  2.    128.  b.  n.  1. 

134.  a.  n.  1,  2. 4.    186.  b.  n.  1.    146.  a.  n.  1, 2, 

8.    146.  b.  n.  8.    168.  b.  n.  7.    218.  b.  n.  3. 

226.a.B.L    289.a.B.L    200.  b.  n.  I. 

Ekgm 

Tenant  by,  eaaaot  hold  over,  if  intermpled  by 
war,  249.  b.  B.  1. 

EUicrt^ 

168.  a.  B.  4. 

Ebpement^ 

82.  a.  n.  10.    88.  a.  b.  8.    88.  b.  n.  2. 

EmbiemenU^ 

Who  shall  hare  or  not,  82.  a.  n.  7.    65.  a.  n.  1.  4, 
6.    66.  b.  n.  1,  2,  8, 4»  6,  0,  7. 10, 11, 12. 

EmphylieutU^ 

04.  a.  n.  1. 

Emfhyteuta^ 

191.  a.  note,  seet  IL 

EmphyUyitioaiHi^ 

04.  a.  n.  1. 

EnfranchimmetU^ 

128.  a.  n.  8.  0,  7. 

England^ 

The  laws  of,  141.  b.  b.  1. 
The  erown  of,  105.  a.  n.  9. 

EngUA^ 

Modus,  09.  b.  B.  2. 
Statutes,  141.  b.  b.  2. 

EnkHrgemml^ 

*0f  an  estate  by  release,  207.  a.  n.  1.    270.  sl  n.  3. 
271.  b.  n.  1.    VL  2.    272.  b.  n.  1.  278.  h,  n.  2. 

EnUdU, 

The  introduetioB  o^  191.  sl  note,  seet  VI.  7. 

In  England,  ibid. 

Within  the  statute  cIs  i4mi$^  feqfuisites  to»  20.  a.  n.  6. 

When  first  looeened,  12L  a.  n.  1. 

SeeJbO. 

Eniry^ 

Not  always  neeessaiy  to  giro  seisin  in  deed,  29.  a. 

n.  8. 
For  forfeiture,  when  it  may  be  made,  42.  a.  n.  1. 
Disseisee  of  lands  in  difisrent  eouuties,  mast  entsr 

in  eaeh,  60.  a.  n.  2. 
Totted  by  guaidiaa  abator  dying  seised,  67.  b.  n. 

To  distrain  and  to  aToid  an  estate^  dUTsreBoe  be- 
tween, 144.  a.  B.  1. 

An  ouster,  proof  o^  iM  not  nsesssaiy  in  ^|eelmeBt» 
202.  a.  n.  8. 

For  a  eondition  broken,  eiiset  o^  202.  b.  b.  2. 

Unto  saftisfiMtion  of  rent,  208.  a.  n.  1. 


BB 


(obriv) 
Entry, 

IHfferent  kinds  of  powers  of,  203.  a.  n.  3. 

A  power  of,  limited  by  way  of  ase,  ibid. 

Or  elaim,  by  whom  it  maj  be  made,  218.  a.  n.  8. 

On  a  diMeisor,  239.  a.  n.  1. 

Tolled,  or  not,  by  death  of  dieaeiflor  in  poeaeeaion, 

239.  a.  n.  4. 

Of  devisee,  not  tolled  by  entry  and  death  of  heir, 

240.  b.  n.  2. 

Seeua  after  fine  and  non-elaim,  ibid. 

Not  tolled,  by  descent  oast  alter  condition  broken, 

240.  b.  n.  3. 
For  breach  of  condition,  241.  a.  n.  4. 
Descent  to  toll  must  be  immediate,  241.  b.  n.  1. 
.....    mnstbewithent  frand,  242.  a.  n.  1. 
Of  posthnmons  child,  toUed  by  descent  oast,  qo. 

245.  b.  n.  1. 
Of  infant  disseisee,  tolled  by  descent  east  alter  his 

lUl  age,  246.  b.  n.  2. 
Of  termor  before  descent  cast,  reyests  freehold  in 

disseisee;  —cm,  If  alter  desoent,  249.  a.  n.  1. 
To  avoid  a  fine,  250.  a.  n.  L  ■  261.  sl  n.  1.   252.  b. 

n.  1. 
Limitation  of  right  of,  260.  a.  n.  1. 
Saved  by  continaal  eUim,  260.  b.  n.  1. 
Of  lessor  for  life,  when  it  may  be  made,  261.  a.  n. 

Or  claim  to  avoid  a  fine,  262.  b.  n.  1. 

For  a  condition  broken,  262.  b.  n.  1. 

To  complete  the  landlord's  title,  264.  b.  n.  1. 

To  rebut  the  defendant's  title,  264.  b.  n.  1. 

Actual,  in  what  cases  necessary  to  avoid  a  fine 

and  confer  a  title,  254.  b.  n.  1. 
Forcible,  penalties  and  remedy  for,  257.  a.  n.  1. 

257.  b.  n.  1. 
By  lessee  disseised,  318.  b»  n.  1. 
See  more  ooneeraing  Bntry,  34.  b.  n«  3.  6.  9.    37. 

b.  n.  1,  2.    40.  b.  n.  2.    48.  b.  n.  6.  8.    57.  b. 

n.  1.    88.  b.  n.  11.    121.  a.  n.  1.    127.  a.  n.  1. 

141.  a.  n.  2.    103.  b.  n.  4.    180.  b.  n.  4.    182. 

a.  n.  1.  191.  a.  note,  sect  VL  8.  202.  a.  n.  1. 
203.  a.  n.  2.  208.  b.  n.  1.  4thly.  218.  a.  n.  2. 
218.  b.  n.  3.  240.a.n.  1.  245.  b.  n.  2.  247.  b. 
n.  1.  248.  a.  n.  1.  270.  a.  n.  2.  271.  a.  n.  1. 
278.  b.  n.  1. 

Equity, 

Construction  of  statutes  by,  and  authors  upon,  24. 

b.  n.  1. 

To  which  personal  estate  is  entitled  when  the  land 
is  the  primary  ftind  for  the  payment  of  a  debt, 
and  the  personalty  only  auxiliary,  and  vtce 
eerra,  208.  a.  (208.  b.  13th  ed.)  n.  1.  2ndly. 

Where  the  parties  have  equal,  he  who  has  the  law 
is  preferred,  276w  b.  n.  1.    290.  b.  n.  1.  XV. 

Never  wants  a  trustee,  290.  b.  n.  1.  VL 

Analogy  between  the  decisions  in  equity  and  the 
decisions  at  law,  290.  b.  n.  1.  XVL 

See  more  concerning  Bquity,  48.  a.  n.  3.  89.  a. 
n.  1.  112.  a.  n.  0.  112.  b.  n.  2.  113.  a.  n.  2. 
123.  a.  n.  8.  136.  b.  n.  1.  14La.n.2.  161.  a. 
n.  4.    232.  b.  n.  1. 

JSguuy  of  JCeaempUon, 

The  nature  of,  206.  sl  n.  1.  4thly. 

All  persons  interested  in  the,  may  redeem,  208.  a. 

n.  I. 
See  Mortgaam,    And  see  Airtber,  as  to  Bqnity  of 

Bedempdion,  29.  a.  n.  0.    205.  a.  n.  1. 1st,  3dly. 

208.  a.  (208.  b.  13th  ed.)  n.  1.  3dly,  4tUy.    290. 

b.  n.  1.  XV.  XVL 

EriKO, 

184.  b.  n.  2. 
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Error, 

Amendable,  127.  a.  n.  1. 
In  assignment  of  dower,  34.  b.  n.  1. 
In  non-entry  of  amercements,  127.  sl  n.  1. 
Writ  of. 
Founded  upon  a  Judge's  diieetieii  made  pact  of 

the  reconl,  155.  b.  n.  6. 
For  reversal  of  judgment  in  ejectment,  202.  a. 

n.  3. 
In  what  oases,  for  what,  and  to  what  eourta  it 
ties,  269.  b.  n.  L 
See  more  concerning  Writs  of  Error,  14.  a.  b.  6. 
126.  a.  n.  2.    131.  a.  n.  1. 

Eicheal, 

Where  land  shall  escheat  to  the  lord,  instead  of 

reverting  to  the  donor,  13.  b.  n.  2. 
Title  by,  explained,  18.  b.  n.  2. 
What  will  prevent,  13.  a.  n.  8.    236.  a.  n.  1. 
Cannot  be,  of  a  rent  charge,  298.  a.  n.  2. 
In  a  general  sense,  358.  b.  n.  (A). 
See  more  coneeming  Escheat,  12.  a.  n.  4.  6.    18. 

a.  n.  6.    58.  b.  n.  7.    77.  a.  n.  1.    92.  b.  n.  1. 

108.  a.  n.  3.    191.  a.  note,  sect.  VL  11.    205.  a. 

n.  1.  1st,  4thly.    240.  a.  n.  1.    271.  b.  n.  1.  11. 

379.  b.  n.  1. 

Etcheator, 

169.  a.  n.  2. 

Eacroio, 

36.  SL  n.  3,  4. 

Etcuio^ey 

Assessment  of,  69.  b.  n.  3.    72.  b.  n.  3. 
Arbitrary  before  Magna  Charta,  72.  b.  n.  1. 
When  and  how  payable,  72.  b.  n.  4,  6. 
Whether  a  tenure  of  itself,  or  an  incident  only  to 

tenure,  73.  a.  n.  2.    106.  b.  n.  2. 
Whether  due  for  general,  or  only  for  partieular 

foreign  service,  74.  a.  n.  1. 
Abolished  by  12  Car.  2.  c.  24.    74.  b.  n.  I. 
Not  an  inseparable  Incident  to  knights  servioe, 

106.  b.  n.  2. 
The  introduction  of  the  tenure  o^  191.  a.  note, 

sect  VL  11. 
See  the  notes  from  68.  b.  n.  6.  to  74.  b.  n.  1.  both 

inclusively.     And  see  Author  as  to  Bscnage, 

85.  b.  n.  1.  107.  a.  n.  6.  108.  a.  n.  1. 115.  a.  n.  3. 

Espltss, 

17.  b.  n.  4. 

Essoin, 

Jh  MTvirtb  r§gi$,  manner  of  casting,  66.  b.  n.  4,  6. 

Essoins  de  vUra  nutre, 

107.  a.  n.  6. 

Estates,  per  ayter  vie. 

Whether  they  might  go  to  executors  or  adminis* 

trators  before  29  Ch.  2,  c.  3,  and  14  G.  2,  c.  20. 

41  b.  n.  4. 
Not  intailable  within  the  stat  de  dmnU,  though 

capable  of  settlement  by  way  of  intail,  20.  a. 

n.  6. 
How,  and  by  whom.  Interests  in,  in  the  nature  of 

estates  tail,  may  be  barred,  ibid. 
Are  devisable,  41.  b.  n.  5.    111.  b.  a.  1.  3. 
Shall  go  to  tiie  heir  as  special  oooupant^  41.  b. 

n.  6. 
If  heir  not  entitled  as  such,  to  exoeuton  or  ad. 

miplstrators,  ibid. 
In  either  case  are  assets,  ibid. 
In  case  of  intestacy,  and  heir  not  entitled,  are 

distributable  as  personal  estate,  ibid. 
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for  jemn,  m  to  dower,  S3,  a.  n.  8.    See  T^rms 

for  Tear9,  and  Dower, 
FotUDb,  i»m  mider  what  irord£»  42.  a.  n.  10, 11. 
Tail,  when  looeened,  121.  a.  n.  1.    See  TaiL 
What  legal  and  what  equitable,  290.  b.  n.  1.  YIII. 
or  tenants  by  statute  merchant,  and  statute  staple, 

why  eonsidered  as  ehattels,  208.  b.  n.  1.  Ist. 
See  more  conoeming  Bstates,  2.  a.  n.  8.    27  b. 

a.  2.    See  also  Fee, 

By  matter  of  record,  or  no^  difference  between, 

47.  b.  n.  18. 
What  amounts  to,  170.  b.  n.  3,  4.    878.  a.  n.  3. 
Reaaon  why  allowed,  862.  a.  n.  L 
By  warranty,  878.  b.  n.  2. 
See  more  oonoeming  Estoppel,  12.  a.  n.  2.  47.  b. 

n.  11.    93.  a.  n.  2.    121.  a.  n.  1.    191.  a.  a.  1. 

232.a.B.l.    342.  b.  n.  1.  nL 

119.  a.  n.  1. 

E$ireat  of  ufMrcement^ 

131.  a.  n.  4 
353.  a.  n.  1. 

E^fmolqgieiy  ^c. 

Of  names  by  which  things  are  passed,  obsenra- 

tions  on  Coke's  inquiries  into,  6.  a.  n.  8. 
See  more  conoeming  B^mology,  86.  a.  n.  1.    198. 

b.  n.  4.     110.  a.  n.  L     112.  a.  n.  7.    140.  a.  n. 
4.    141.  a.  n.  2. 

EncUon^ 

By  title  paramount,  241.  a.  n.  4. 

And  other  troubles  in  the  civil  law,  336.  a.  n.  L 

After  mere  investiture,  Ibid. 

With  respect  to  warranty,  and  whether  the  lord 

was  ancianUy  liable  to  compensate  the  loss  of 

the  flef,  ibid. 
See  more  conoeming  Briction,  31.  a.  n.  6.  147.  a. 

n.  6.     174.  a.  n.  1.  3.    191.  a.  note,  sect  YL  8. 

271.  b.  n.  1.  L  1. 

Admissible  or  not,  of  persons  infiunoos,'  6.  b.  n.  1. 
Of  deists,  b.  n.  2. 
Of  infidels,  ibid. 
Of  baron  or  feme,  against  each  other,  6.  b. 

n.  6. 
Of  persons  interested,  0.  b.  n.  7. 
Of  infants,  172.  h.  n.  1. 
Demurrer  to,  156.  b.  n.  5. 
Learning  and  authors  upon,  7.  a.  n.  1. 
Copy  of  a  record  is,  117.  b.  n.  4. 
By  whioh  the  right  to  the  soil  of  a  pari[  may  be 

proved  against  common  right,  261.  a.  n.  1. 
Of  intention,  271.  b.  n.  1.  VIL  2. 
Contrariety  of,  290.  h.  n.  1.  XIIL 
See  more  concerning  Bvidence,  74.  a.  n.  1.   98.  b. 
n.  1.     115.  a.  n.  4. 15.     126.  a.  n.  2.     168.  b. 
n.  2.    225.  b.  n.  2t.    244.a.n.  2.   247.  a.n.2. 
26L  a.  n.  1.    271.  b.  n.  1.  YL  2.    290.  b.  n.  1. 
X.    352.  a.  D.  1. 

Secret  in  case  of  a  fine,  121.  a^  n.  1. 

Eeegftion^ 

44  b.  B.  6.  59.  a.  B.  4.  143.  a.  n.  L  155.  b.  n.  5. 
156.  a.  B.  5. 


BX 


Exchange^ 

Cannot  be  between  more  than  two  parties,  59.  b. 

n.  1.    51.  a.  n.  1. 
Of  freeholds  or  terms  exceeding  three  years,  must 

be  in  writing,  50.  b.  n.  2. 
Whether  the  sulijects  of  need  be  <m  «ue,  50.  b.  n.  4. 
By  Infant  voidi^le  only,  51.  b.  n.  8. 
If  by  the  king,  must  be  by  wriUng  recorded,  51. 

a.  n.  2. 

The  word  exchange  is  necessary  in  a  deed  of  ex- 

change,  51.  b.  n*  2. 
Avoided  as  to  part  is  void  for  the  whole,  174.  a.  a.  1. 
From  Ireland  to  England,  as  to  money,  211.  b.  n.  2. 
See  more  concerning  Exchanges,  34.  b.  n.  9.    50. 

b.  n.  8.  5.     51.  b.  n.  L     271.  b.  n.  1.  YL  2. 
309.  a.  n.  1. 

Exchequer^ 

Chamber,  72.  a.  n.  1. 

The  Court  of,  as  to  crown  debtors,  191.  a.  note, 

sect  YL  9. 
See  more  eonoeroing  the  Court  of  Ezcbequer,  71. 

b.  n.  2.  159.  a.  n.  4.  171.  b.  n.  5.  209.  a.  n.  1.  lY, 

Execution^ 

On  a  recognisance,  statute  or  Judgment,  184.  b.  n.  5. 
Upon  a  statute  or  recognisance  Is  void  against  an 

inlknt  heir;  whether  void  against  the  aaecator'B 

lessee  for  years,  or  against  the  mother  endowed 

by  the  infant  heir,  290.  a.  n.  1. 
See  more  concerning  Execution,  47.  a.  n.  18.    48. 

b.  n.  4.    150.  a.  n.  2.    153.  a.  n.  4,    154.  a.  n. 

9.    266.  b.  n.  2.    289.  a.  n.  2. 

Executor  de  Man  tort^ 

27L  a.  n.  1. 

Executors, 

Account  against,  when  it  lies,  90.  b.  n.  3,  3,  4,  5. 

Power  of  selling  given  to,  whether  it  shall  survive, 
113.  a.  n.  2.    236.  a.  n.  1. 

Are  only  assignees  in  law,  and  cannot  take  as  ap- 
pointees or  special  assignees,  210.  a.  n.  1. 

Are  not  bound  to  seek  a  payee  under  the  will  if 
no  place  is  named,  210.  b.  n.  1 1. 

Debtor  or  creditor  how  privileged,  264.  b.  n.  1. 

Power  of  leasing  may  vest  in,  as  assignees,  210.  a. 

n.  1. 

The  testator's  personalty  vests  in,  absolutely,  290. 

b.  n.  1.  XIY.  1. 
With  a  trust  or  a  power  to  sell,  290.  b.  n.  1.  IX. 
An  action  at  law  by  a  hmbaad,  for  a  legacy  doe 

to  his  wife,  does  not  lie  against,  351.  a.  n.  1.  IV. 
See  more  oonceminff  Bxeeutors,  54.  b.  n.  4.    55. 

b.  n.  1,  2,  8.    89.  b.  n.  6.    111.  a.  n.  6.    118.  a. 

n.  8.  146.  b.  n.  1.  181.  b.  n.  8.  191.  a.  note,  sect. 

YL  9.  203.  a.  n.  2.  264.  b.  n.  3.  342.  b.  n.  1.  IIL 

Executory^ 

Devises,  how  far  good,  327.  a.  n.  2.  IL  1. 
Things,  236.  b.  n.  1.  ^ 

Exemphfication, 

Of  letters  patent,  225.  b.  n.  3. 
Under  the  great  seal,  98.  b.  n.  1. 

Exile, 

133.  a.  n.  1.  3. 

Expema^ 

172.  a.  n.  7.    203.  a.  n.  8. 


88.  b.  n.  18. 

Expoeitian, 

of  one  statute  by  another,  211. 


a.n.  1. 
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WhalttdMnUnd,  S90.  a.  n.  1. 
8m  mora  eoBMning  Bxteat^  US.  a.  n.  4.    191.  a. 
note,  Mot  YL  9. 

Ofrightbyralnie,  297.  A.11.1.    97S.  V.ii.1. 
Bee  nor«  eonoenliig  Bztiagsiilunenty  49.  iL  iw  4. 

•S.  a.  B.  1.    Itl.  a.  n.  1.    147.  b.  n.  1.  7.    148. 

b.  11.1. 5.     149.  a.  11.8.     ltt.b.ik.2.4.    SeS. 

a.  n.  L    297.  bw  a.  1. 

Of  the  Forartr  11&.  a.  n.  1&. 

F. 

HaMm  o(  166.1Ik  b.  4»  &. 
lifiiablei  126.  a.  n.  2. 

Factors^ 

89.  a.ii.(Sb 

To  the  king,  68.  bw  a.  1.    88.  a.  a.  S. 

FmnUy, 

The  royal,  183.  b.  n.  1. 

JFbvoiir, 

To  the  kiiig>  irhether  it  ii  an  ezeeption  to  a  jvror, 
188w  a.  n.  ^ 

Feahy, 

To  what  estate  inddeaty  87.  b.  a.  2.    93.  a.  n.  1. 
Difference  between  it  and  homage,  88.  a.  n.  1,  2. 

88.  bw  n.  5. 
Whether  it  may  be  done  by  attorney,  88.  a.  n.  5. 
Dietinetion  between,  when  done  to  the  king,  and 

the  old  oath  of  allegianee,  88.  b.  n.  1. 
The  law  apon,  the  same  ae  when  Coke  wrote,  88. 

b.  n.  5. 

Title  to,  remaint,  thoa^  nnntoal  to  exact  it^  ibid. 
See  more  ooneeming  Fealty,  88.  b.  n.  2.    88.  a. 

n.  *  to  n.  1.  88.  a.  n.  6.  86.  b.  n.  I.  93.  b.  n.  1. 

108.  b.  n.  2.   115.  a.  n.  8.    161.  b.  n.  6.    162.  a. 

n.  6.    162.  b.  n.  1.    184.  b.  n.  4. 

F», 

Littleton's  explanation  of,  defended,  1.  a.  n.  1. 

Bimi^e  moToable,  4.  a.  n.  4. 

Paesee  to  a  eoipwation  withont  the  word  eiieeet- 

•oft,  where,  8.  b.  n.  7. 
On  a  fee,  18.  a.  n.  7. 
Simple,  19.  a.  n.  2,  3. 
Conditional  at  oommon  law,  20.  iL  n.  3.    191.  a. 

note,  sect  VL  7.    201.  a.  n.  1.    224  a^  n.  2. 

241.  a.  n.  4.  271.  b.  n.  1.  L  1.   320.  b.  n.  1.  IV. 
Deeoendible  to  males  only,  27.  a.  n.  6. 
Qaaliiied,  27.  iL  n.  6|  7. 

Erery  estate  was  onee  oalled  a,  271.  b.  n.  1.  L  1. 
Conditional,  at  oommon  law,  the  effeets  of,  290.  b. 

n.  1.  V.  1. 
Base,  298.  a.  n.  2. 
At  oommon  law,  and  after  the  statates  de  domt 

and  quia  ««ip<or«t,  827.  a.  n.  2. 1. 
Simple  eonditionai  as  to  warranty  at  eommon  law, 

873.  b.  n.  2. 
Simple  as  to  warrant  at  eommon  law,  873.  b.  n.  2. 
Conditional  In  a  subject  with  the  posslMKty  of 

rererterin  the  king,  whether  it  might  have  been 

aliened  at  eommon  law,  372.  b.  n.  3. 
Simple,  oonToyanees  in,  as  to  implied  warranty, 

884.  a.  n.  1. 


Simple,  by  what  words  CBwtad,  28l  b.  a.  2. 

TaflT-    - ^^"^    *^*- 

a.  1, 2, 8.    27.  a.  n.  S. 
Detenaiaable,  27.  a.  a.  8L    24La.a.4. 
Whether  in  abeyaMO,  or  not,  byalimitatiflm  to 

two  aad  the  heiia  of  the  emrriTor,  191.  a.  a.  1. 
Coadltioaal,  aft  eommon  law,  deoeent  o^  emlaisad 
by  Witfi  ef  issae,  where,  19.  a.  a.  2.  4. 
How  reeoyerable  by  the  iasae^  19.  a.  a.  6. 
Alienatioa  oi;  did  not  bar  the  kiag's  poasU 
iMlity  of  roTeiter,  19.  h.  n.  1. 
See  more  eoneeniag  a  Fee^  1.  hw  n*  4»  &.    21.  a. 
n.  7.    44.  a.  n.  1. 

Of  a  eoansenor  at  law  are  honorary,  296.  a.  a.  1. 

Fbb  JFbrm, 

Meaning  o^  148.  b.  a.  S. 
Bent,  ibid. 

Where  it  may  be  trayersed,  18.  b.  n.  1. 

Appeal  of,  13.  a.  n.  8. 

See  Anaimdtir,   And  see  more  eoneeming  Felony, 

2.  b.  n.  10.    41.  a.  n.  4.    126.  a.  n.  2.    127.  a. 

n.2.    168.a.n.4,6.   167.a.n.4.    167.b.]|.8. 

181.  a.  n.  3, 4.    272.a.n.l.    886.b.n.l. 

Noble  by  birth,  (as  a  daaghter  of  a  marquis,  *«.), 
how  her  rank  is  aflbetedby  maRiage,18.b.n.  8. 

Fhme  Ckwert^ 

See  Baron  and  Fewu,  also  12.  b.  n.  2.  62.  a.  n.  2. 
121.  a.  n.  1,  2.    133.  a.  n.  1.    171.  b.  n.  6.   188. 

b.  n.  4^    353.  a^  n.  1.  V.    379.  b.  n.  1.  • 

FBmaleSf 

Their  age  of  diseretlon,  79.  a.  n.  3. 

Fsaffee^ 

To  uses  at  eommon  law,  271.  b.  a.  1.  IL 

FBoffinefU, 

Of  a  moie^,  190.  b.  n.  2. 

How  different  from  lease  and  release,  207.  a.  n.  3. 

With  condition,  differenoe  between  it  and  an  ob- 
ligatipn,  220.  b.  n.  1. 

To  ute  iues  of  a  will,  and  to  sndi  uses  as  feoffor 
should  appoint  by  will,  difference  between,  112. 
a.  n.  2. 
;    Import  of  the  term,  and  andent  use  of,  271.  b.  n.  1. 

Voidable  may  be  aroided  by  an  action,  278.  b.  n.  1. 

By  an  infhnt  is  roidable,  ibid. 

By  lessor,  818.  b.  n.  1. 

As  to  discontinuance,  830.  a.  n.  1.  VH. 

Bt  the  old  feudal  law,  830.  b.  n.  1. 

Charters  of,  ibid. 

How  its  original  solemnity  and  notoriety  became 
lessened,  and  what  effect  this  had  on  its  subse- 
quent operation  and  efficacy  as  to  disseisin,  ibid. 

It  had  the  same  effect  anciently  in  taking  away 
entry  as  a  descent  to  the  heir,  but' has  not  lost 
its  efficacy  in  other  respects,  ibid. 

It  has  been  made  with  the  same  ceremonies,  aad 
attended  with  the  same  efficacy  and  operation, 
from  the  reign  of  Heniy  IL  to  the  present  time, 
ibid. 

Made  by  a  person  in  possession,  under  a  Tcrdict, 
which  he  obtains  in  ejectment  by  a  pretended 
title,  is  fraudulent  and  roid.  Ibid. 

By  a  copyholder,  or  a  tenant  for  years,  or  at  wUl, 
who  after  the  feoiRnent  continues  in  poesessiou 
and  pays  rent,  is  fraudulent  and  TOid,  ibid. 
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Reffment^ 

Hi  effeel  to  pMi  a  freehold  by  disseisin,  8M,  b. 
n.  1.    867.  0.  n.  1. 

By  tenonl  in  teil  Uket  away  ti&e  entry  of  theiflme 
and  rednoee  him  to  a  fonnedon,  831.  a.  n.  1. 

By  tanant  in  tail  in  poiieeeion  to  the  immediate 
remainder-man  or  reroreioner,  is  not  a  dieoon- 
tinnanee;  b«t  it  it,  if  it  ii  made  to  a  stranger, 
thoBgfa  the  lOTorsioner  or  raMinder-man  join 
in  the  feoffinent,  835.  a.  n.  %mm 

Am  to  powers,  342.  b.  n.  1.  IIL  if.  Y.  YI.  IX.  1. 

Boo  more  eonoomiag  feoffments,  9.  a.  n.  5.  86.  a. 
n.  8.  88.  a.  n.  2.  42.  a.  n.  1.  48.  a.  n.  8.  48. 
b.  n.  8.  49.  a.  n.  1.  50.  a.  n.  1.  69.  a.  n.  8.  98. 
K  n.  *.  112.  a.  n.  2.  6.  186.  a.  n.  6.  221.  a.  n.  1. 
230.  b.  n.  1.  247.  b.  n.  1.  248.  a.  n.  1.  264.  a. 
n.  1.  266.  b.  n.  1.  269.  b.  n.  1, 2.  271.  b.  n.  1. 
YLYL2.  290.b.n.l.Y.  4    842.b.  n.LIIL 

What  passes  by,  6.  a^  n.  6. 

Origin  and  history  of,  and  aathors  npon,  64  a.  n. 

1.    191.  a.  note,  seet  YL  11. 
A  snceinot  aooonnt  of  the  different  nations  by 

whom  Uiey  were  established,  ibid.  seoi.  1. 

......    of  iheir  nature,  and  partien- 

lariy  of  those  pecnliar  marlLs  and  qualities, 
which  distingnidi  them  from  other  laws,  ib.  IL 

1st  The  right  to  the  soil  and  the  right  to 
the  profits  of  the  soil  were  sepiA«te,  ibid. 

2d.  ImmOToable  or  real  property  only  was 
•         admitted  to  be  held  in  fendality,  or  in  other 
words,  to  be  the  sabsianoe  of  a  fief,  ibid. 

3d.  The  nature  of  the  relation  between  the 
ohief  and  the  yassalt,  ibid. 
Some  aeeoant  of  the  principal  written  documents, 
which  are  the  sonroes  from  wliieh  the  learning 
respecting  them  is  derived,  ibid,  sect  III. 
Codes  of  law,  ibid.  seet.  IIL  1. 
The  capitnlaries,  ibid,  sect  III.  2. 
The  enstomary  law,  ibid,  seet  III.  3. 

Some  aooonnt  of  the  principal  erents  in  the  early 

history  of  the  fends  of  foreign  ooantries,  ibid.  lY. 

Some  aceonnt  of 

The  States-General  of  the  nations  on  the  Oon- 

tinent  in  which  the  feudal  policy  has  been 

introduced,  ibid,  seet  Y.  1.  { 

The  Parliaments  of  such  nations,  ibid,  sect  Y.  2. 
Their  NobiUty,  ibid,  sect  Y.  3. 

The  differenoe  between  the  Parliament  and  No- 
bility of  those  nations  and  the  Parliament 
and  Nobility  of  England,  ibid,  sect  Y.  4. 

An  historical  yiew  of  the  revolutions  of  the  fend 
in  England,  ibid.  sect.  YL 

On  the  time  when  fends  may  be  supposed  to 
have  been  first  established  in  England,  ibid, 
sect  YL  1. 

On  the  fruits  end  incidents  of  the  feudal 
tenure,  ibid,  sect  YL  2. 

On  the  feudal  polity  of  this  country*  with 
respect  to  the  inheritance  and  alienation 
of  land ;  and  the  principal  points  of  differ- 
ence between  the  Roman  and  Feudal 
jurispmdenee,  in  the  article  of  heirship, 
ibid,  sect  YL  8. 
An  historical  view  of  the  revolutions  of  the  fend 
in  England,  191.  sl  note,  sect  YL 


The  order  of  snccev^lon  of  the  subject  of  the 

oivil  lew,  ibid,  sect  YI.  4. 
The  absolute  and  unqualified  property  of  the 

subject  of  the  civil  law,iuid  the  limited  and 

aualifled  property  of  the  feudal  tenant*  la 
beir  respective  possessions,  ibid.  YL  6. 
The  means  by  which  some  of  the  general  re- 
straints upon  the  alienation  of  real  pro- 
perty, introduced  by  the  fend,  have  bosn 
removed,  ibid,  sect  YL  6. 
Of  entails,  ibid,  sect  YL  7. 
The  mesne  by  which  the  restraints  eroatad  by 
entaOs  were  eluded  or  removed,  ibid,  soot 
YL8. 
The  attachments  of  lands  for  debt ;  In  regard 
to  its  effect  upon  them,  while  they  eontlnve 
in  the  possession  of  the  party  himself  $  in 
regard  to  Its  effect  npon  them,  when  in 
possession  of  the  heir  or  devisee ;  in  regard 
to  the  prerogative  remedies  for  the  recovery 
of  crown  debts,  ibid,  sect  YL  9. 
On  testamentary  alienation,  ibid,  sect  YL  10. 
A  detail  of  some  of  the  principal  oironmstaaoos 
in  the  history  o%the  deoline  and  fall  of  the 
fend  in  this  country,  ibid.  YL  IL 
Import  of  terms  relating  to,  266.  b.  n.  1. 
Whether  by  the  old  feudal  law  they  eonld  be  alioi- 

ed  without  mutual  consent,  309.  a.  n.  1.  lY. 
See  more  coDceming  Feuds,  11.  a.  n.  1.    14  a.  n. 
1.     43.  a.  n.  2.     290.  h.  n.  1.  L  2.  and  see 

Beuda  data  et  Malay 

191.  a.  note,  seet  YL  1. 

Feudal  OusUnny 

111.  b.  n.  L 

ffmdallrutUmtianiy 

224.  SL  n.  1. 

Feudal  Landj 

66.  a.  n.  1. 

EmdalLaufy 

Writers  upon,  191.  a.  note,  sect  YL  11. 
The  meaning  of,  ibid,  sect  L 

Feudal  Tenures, 

76.  b.  n.  1.    83.  a.  n.  1. 

FictioHy 

In  the  feudal  law,  as  to  descent,  191.  a.  note,  soet 
YL4. 

Fidei  OommissaritUy 

In  the  Roman  law,  191.  a.  note,  seet  YL  6. 

Fkf, 

Definition  of,  191.  a.  note,  soet  IL 

Improper,  64.  a.  n.  1.    201.  a.  n.  L 

were  descendible  to  females,  826.  b.  n.  2.  m. 
Proper,  were  not  descendible  to  females,  ibid. 
Gratuitous,  distinguished  from  a  voluntary  dona- 
tion, 866.  a.  n.  1. 
See  more  concerning  Fiefs,  66.  a.  n.  1.  68.  a.  n.8. 
'  141^  a.n.  2.  See  aUo  /'eiuic,  Fmtdal  Oislpas  Ac 

FUiuiy 

NatwralU,  UgUimw,  adoptivia,  in  the  Roman  law, 
244.  a.  n.  1. 
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JFines  m^w^^ 

By  tenant  in  toil,  bofore  oonriction  for  mnrderi 

effeet  of,  2.  b.  n.  10. 
Sur  rmder,  26.  b.  n.  4.   390.  b.  n.  1. 
Br  diaseisee,  effect  of,  49.  a.  n.  4. 
History  and  effect  of, 

In  eztingniihing  dormant  titles,  121.  a.  n.  1,  2. 

In  barring  tbe  iune  in  tail,  ibid. 

In  passing  the  interests  of  femes  oorert,  ibid. 

In  barring  rights  and  titles  of  entry,  240.  b. 
n.  2. 
Power  of  levying,  228.  b.  n.  1. 
Sur  contManctf  ae  droit  come  eeo,  Ac  78.  a.  n.  3. 

200.  b.  n.  1.    233.  b.  n.  1. 
May  be  a  bar  to  a  deyisee,  after  fiye  years  non- 

olaim,  240.  b.  n.  2. 
By  infant  can  be  rerersed  during  his  minority 

only,  247.  a.  n.  2.  ,       ^  ^   * 

Hay  be  levied  by  infknt  tnistee  within  7th  Ann. 

ibid. 
"By  ideots  and  lonatios,  ibid. 
How  avoidable,  251.  a.  n.  1.    252.  b.  n.  1.  254  b. 

n.  1. 
At  common  law,  when  a  bar,  262.  a.  n.  1. 
Before  tbe  statnte  of  non-claim,  ibid. 
Are  necessary  to  pass  a  wife's  life  estate,  if  the 

same  is  not  subject  to  a  power  of  appointment, 

271.  b.  n.  I.  VIL  2. 
Mistake  sometimes  made  in  directing  the  uses  of, 

ibid.  -  »  « 

On  original  writs,  200,  b.  n.  1.  L  2. 

Introduction  of,  ibid.  n.  1.  Y.  8. 

Of  trust  estates,  ibid.  n.  1.  XVL 

Of  a  seigniory,  810.  b.  n.  (A). 

Of  a  wife's  estate  are  not  necessary  for  making  a 
tenant  to  the  prsecipe,  325.  b.  n.  2.  III. 

By  both  husband  and  wife  of  her  lands,  are  not 
within  32  H.  8,  c.  28.  326.  a.  n.  1. 

With  proclamations,  252.  b.  n.  1.  327.  a.  n.  2.  II.  8. 

Ezecnted  and  executory,  distinction  between  with 
respect  to  discontinuance,  330.  a.  n.  1.  YII. 

By  feoffee  of  tenant  for  years  will  bar  the  lessor 
at  the  end  of  five  years,  and  therefore  the  feoff- 
ment is  an  actual  disseisin,  330.  b.  n.  1. 

By  feoffee  are  void  where  tbe  feoffment  is  fraudu- 
lent, ibid. 

As  to  the  expression.  That  they  have  no  opera- 
tion upon  any  estate  or  interest  not  previously 
turned  to  a  right,  and  how  far  this  is  inaccurate, 

832.  b.  n.  1.  ,  ^  , 

By  a  disseisor,  intruder,  or  abater,  operate  merely 
as  a  bar,  and  not  as  as  a  conveyance,  ibid. 

By  tenant  for  life,  do  not  operate  as  a  bar  only, 
but  also  as  a  forfeiture,  ibid. 

In  which  tenant  for  life  and  a  remainder-man  in 
tul  join,  are  no  discontinuance  to  the  rever- 
sioner in  fee,  835.  a.  n.  2.  X. 

As  to  powers,  342,  b.  n.  1.  IIL  IV.  V.  VL  1.  2. 
IX.  1.2.  ,    ,     ^ 

Their  effect  on  a  wife's  contingent  interest  in  land, 

851.  ft*  n.  1.  v. 
Since  the  4  H.  7.  as  to  remitter,  353.  b.  n.  1. 
As  to  disseisin,  867.  a.  n.  1, 
Before  34  H.  8.  barred,  but  did  not  discontinue, 

an  estate  tail,  where  the  reversion  was  in  the 

king,  372.  b.  n.  1.  .      .     ,    • . 

Of  lands  entailed  with  the  reversion  m  the  king, 

their  effect  before  and  since  the  34  U.  8.  372. 

By  a  disseisor  of  tenant  in  tail  with  the  reversion 
in  the  king  within  34  H.  8.  whether  they  bar 
the  estate  tail,  873.  a.  n.  2. 

See  more  eonceming  Fines  of  land,  14.  a.  n.  0. 


Fifiss  levied  f 

20.  a.  n.  3.  28.  b.  n.  1.  46.  b.  n.  2.  112.  a. 
n.  6.  121.  a.  n.  •.  131.  a.  n.  1.  133.  a.  n .  4. 
141.  ft.  n.  8.  101.  a.  n.  1.  ibid,  note,  sect  VL  8. 
203.  b.  n.  I.  rV.  205.  a.  n.  1.  3dly.  250.  a.  n.  1 . 
262.  a.  n.  (B).  262.  a.  n.  2.  271.  b.  n.  1.  V. 
ibid.  n.  1.  VL  ibid.  n.  1.  VL  2.  290.  b.  n.  1. 
V.  4.  ibid.  n.  1.  VH.  330.  b,  n.  1.  365.  b.  n, 
(A).    379.  lyul. 

Fines,  {as  to  mpyhM,) 

Due  to  the  lord,  59.  b.  n.  8.    60.  a.  n.  1. 

Due  for  grant  of  copyhold  by  jointenants,  tenants 
in  common,  Ac.  for  surrender  and  common  re- 
covery by  plaint,  302.  b.  n.  1. 

Fines  (due  to  the  king)^ 

For  being  excused  from  taking  the  order  of  knight- 
hood, 69.  a.  n.  7. 

For  default  of  miliiaiy  service,  71.  a.  n.  1. 

Fines  and  amercements,  145.  b.  n.  1.  161.  a.  n, 
4.V. 

Fine  and  ransom,  257.  a.  n.  1. 

Fines  for  alienation,  43.  a.  n.  3.    43.  b.  n.  2.    85. 

a.  n.  1.    93.  b.  n.  8. 

Fire, 

Accidental,  who  answerable  for,  53.  a  n.  7.    53. 

b.  n.  5.    57.  ft.  n.  1. 

Fish, 

Royal,  261.  a.  n.  1. 

Fishen/, 

Several,  whether  the  soil  passes  by  grant  of,  or 

not,  4.  b.  n.  2.    122.  a.  n.  7. 
In  what  different  from  common  and  free  fishei:j^ 

122.  a.  n.  7. 

Fixtures, 

Who  is  entitled  to  remove,  53.  a.  n.  5. 

FMcourse 

Hath  various  meanings,  and  what,  6.  a.  n.  1. 

Falkland, 

And  bockland,  distinction  between,  6.  a.  n.  6.  86. 
a.n.  2. 

Foreclosure, 

205.  a.  n.  1.  4thly. 

Forest, 

The  king's,  115.  a.  n.  15. 
Statutes,  ibid. 

Forester, 

115.  a.  n.  13. 

Fbrce, 

180.  b.  n.  4. 

Forcible  Entry, 

257.  a.  n.  1.    257.  b.  n.  1. 

Forfeiture, 

May  be  a  remainder  expectant  upon  an  estate  tail, 

14.  b.  n.  4. 
What  amounts  to,  42.  a.  n.  1.    52.  a.  n.  4    102.  ft. 

a.  1.    233.  b.  n.  1.    252.  a.  n.  1. 
Of  mftrriage,  88.  b.  n.  11. 
For  non-payment  of  rent,  202.  a.  n.  3. 
By  acceptance,  252.  a.  n.  1. 
As  to  warranty,  367.  b.  n.  1.    373,  b.  n.  2. 
Of  lands  and  goods  by  a  man  killed  in  rebelTion, 

in  what  case  there  shall  be,  390.  b.  n.  2. 
On  attainder,  reference  to  a  discussion  of  the 

policy  and  justice  of  our  laws  of,  391.  b.  n.  1. 
See  more  concerning  Forfeiture,  28.  a.  n.  1,  2. 

49.ft.n.L    55.  b.  n.  10.    59.  ft.  n.  3,  4,  5.    60. 
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a.  B.  1.  60.  b.  n.  1.  63.  a.  s.  1, 3.  64.  ».  o.  1. 
88.  b.  11.11.  88.  b.  n.13.  09.  a.n.1.  119.  a. 
n.  1.  120.  a.  n.  4.  141.  a.  b.  2.  146.  a.  d.  3. 
302.  a.  B.  1.  207.  a.  b.  3.  224.  a.  b.  2.  283.  a. 
B.  1.  266.  b.  B.  1.  271.  b.  B.  1.  n.  290.  b.  b. 
1.  V.  4.    332.  b.  B.1. 

Ib  deMeader,  wbetber  it  laj  at  oommoB  law,  19 

ai.  B.  8. 
See  more  eeBoeniiBg  Formedoa  \n  DesoeBder,  19. 

a.  B.  b.  191.  a.  Bote,  seot  VL  8.  326.  b.  b.  1. 
IV. 

LimitatioB  of  write  of,  116.  a.  b.  2. 

Ib  remaiBder,  la  reverter,  is  desceader,  ibid. 

"Bj  iflsae  of  a  parceaer,  la  wbose  aame  it  thoald 

be  brongbty  173.  a.  b.  4. 
Ib  ReaiaiBder,  337.  a.  a.  1.  L 
Ib  Reverter,  327.  a.  b.  1.  V. 

of  deaaeries,  95.  a.  B.  4. 

Four  Seas^ 

The,  107.  a.  a.  6. 

Franc-aleUf 

65.  a.  a.  1. 

Rranc-aleu  sans  tUre^ 

65.  aii  a.  1. 

Erance^ 

Beseeat  of  the  erowa  of,  as  to  the  exdasioa  of 
*    females;  aad  desoeat  of  other  digaities  there, 
326.  b.  a.  2.  HL 

f^anchise^ 

Of  fiBbiag  ia  pablio  riTers  by  deriyatioa  firom  the 

erowa,  122.  a.  a.  7. 
or  a  port,  261.  a.  a.  1. 
Boyal,  ibid. 
Fraaohlset  aad  liberties  are  excepted  ia  21  Jaai. 

1,  o.  2,  for  limitiag  the  kiag's  dtle,  119.  a.  a.  1. 

IVanJIcalnungne^ 

Not  affeoted  by  12  Car.  2,  e.  24, 100.  b.  a.  1. 
Feoffmeat  of  estates  given  ia,  27L  b.  a.  L  L  1. 

F^ankmarriage, 

Gift  ia,  is  ooaftaod  to  the  doaees  aad  the  issue  be- 

tweea  them,  19.  a.  a.  2,  3. 
Gifts  ia,  where  good,  21.  b.  a.  3. 
Reaiedy  of  the  issae  ia,  after  fourth  degree,  23.  a. 

B.  6. 
Issues  of  doBor  aad  doaee  ia,  Biay  iatermanry 

dnriag  the  degrees,  28.  b.  a.  1. 
Caaaot  be  created  by  derise,  386.  b.  a.  4» 
See  more  coaceraiag  Fraakaiarriage,  20.  a.  a.  1. 

21.  a.  a.  6,  7.    21.  b.  a.  1,  2.    22.  a.  a.  1.    26. 

b.  B.  4.  81.  a.  a.  2.  174.  b.  a.  2.  176.  a.  a.  3. 
176.  b.  a.  2.    271.  b.  a.  1.  L  1. 

F^rank-pledge^ 

Sease  o^  as  used  ia  Magaa  Cbartay  116.  a.  b.  10. 

F\raud^ 

la  obteiaiag  a  yerdiet  ia  ^eetraeat>  aad  ooase- 
qoeatly  the  possessioa  uader  it  by  a  preteaded 
title,  readers  void  a  feoffmeat  afterwards  made 
by  the  persoa  so  ia  possessioa,  330.  b.  a.  1. 

Ib  eoatiauiag  ia  possessioa  aad  paylag  reat  after  a 
feoffmeat,  u  sufioieat  to  aiake  void  the  same,  ibid. 

la  a  Teador,  384.  a.  a.  1. 

See  more  eoaeeraiag  Fraud,  3.  b.  b.  9.  83.  a.  a. 
10.  36.  a.  B.  6.  48.  a.  a.  8.  66.  b.  a.  16.  69. 
a.  B.  4.    88.  bw  B.  11.    121.  a.  b.  1.    19L  a. 


Firaudy 

Bote,  sect  VI.  11.  209.  a.  d.  1.  V.  1.  286.  b. 
a.  1.  268.  b.  a.  1.  296.  b.  1.  XIV.  1.  XV. 
830.  b.  a.  1. 

Frauds  and  Permries^ 

Stotute  of.  111.  b.  a.  3,  4.    290.  b.  b.  1.  X.  XIIL 

Fraudtdent  Ckmveyanoes  and  Devises^ 

The  statutes  agaiasty  191.  iL  aote,  seot.  VL  9. 
290.  b.  a.  1.  XIIL 

Freehold, 

Estote  of,  wha^  is,  or  aot,  aad  whea,  42.  a.  a.  6, 7. 
45.  b.  a.  2.    203.  a.  a.  2. 

At  oommoa  law,  may,  by  eustom,  be  coayeyed 
without  liyery,  49.  a.  b.  6. 

Passiag  by  ooayeyaace  at  oommoa  law  must  im- 
mediately yest  ia  some  persoa;  it  is  otherwise 
as  to  ooayeyaaces  uader  the  statute  of  uses^ 
trusts  ia  equity,  aad  grants  of  reats  de  novo, 
216.  b.  a.  2. 

Upoa  ooaditioa  brokea,  is  BOt  yested  till  eatry, 
218.  b.  B.  8. 

Where  it  shall  remaia  to  the  grantor,  Ao.  by  im- 
plioatioa,  216.  a.  a.  2. 

Ezplaaatioa  of,  266.  b.  a.  1. 

No  estate  of,  yested  by  oommoa  recoyery  till  eze- 
eutioa  seryed,  266.  b.  a.  2. 

IiMids  of  a  wife,  361.  a.  a.  1. 

See  more  ooBeeraing  Freehold,  37.  b.  a.  1.    48.  a. 

a.  3.  48.  b.  a.  1.  68.  a.  a.  1.  69.  b.  a.  1. 
167.  a.  a.  1. 

Freeholders, 

Bj  what  aames  they  were  aneieatly  de^igaated, 

64.  b.  a.  1. 
By  the  feudal  law,  330.  b.  a.  1. 

F^ee  Pledge, 

116.  a.  a.  10. 

FhtU  Trees, 

63.  a.  a.  6. 

Futurity, 

Words  of,  their  effect,  20.  b.  a.  8. 

G. 
Gobd  or  Gavel, 

140.  a.  B.  4w 

Oavekt, 

Ao  aaoieat  process  for  recoyeriag  reat  aad  seryiee 
ia  respect  of  gayelkiad  laads,  142.  a.  a.  2. 

Giyea  by  statute  for  recoyeriag  reat  seryiee  ia 
LoadoB,  ibid. 

The  statute  of,  ibid. 

Gavelkind, 
Custom  of,  ezteads  to  estates  tail,  10.  a.  a.  3.  110. 

b.  a.  4. 

Etymology  of  the  term,  140.  a.  B.  4. 

Exteasioa  of  custom  of,  to  collaterals,  uaiyersal  ia 

Eeat»  140.  b.  a.  1. 
Statutes  for  abolishiag,  ia  particular  laads,  how 

ooastrued,  140.  b.  a.  2. 
Laads  alieaable  by  iafaats  at  fifteea,  171.  b.  a.  6. 
Desoeat  ia,  ia  laads  ia  Wales  takea  away  by 

statute,  176.  b.  a.  3. 
Besceat  ia,  ia  Irelaad,  abolished  with  the  eustom 

of  taaistry,  176.  a.  a.  1. 
What  customs  ia,  must  be  spedslly  pleaded,  176. 

b.  a.  4. 
See  more  coaceraiag  Gayelkiad,  10.  a.  a.  4.  24.  b. 

n.  8.    80.  a.  B.  1.    83.  b.  a.  9.    IIL  a.  n.  1. 
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OtweHUndy 

Ul.  a.  n.  2.    100.  b.  n.  3.    175.  b.  n.  6.    187. 

Gem, 

Sigidfieation  at,  00.  a.  a.  S. 

Lord  Ooke't  touwlftttoB  <rf^y  is  MTOneouB,  00.  b.  n.  8. 

Crerman  Ocean^ 

107.  0.  n.  0. 

123.  a.  n.  8. 

Legal  Import  of  the  term,  884  a.  n.  1. 

Operation  of  the  word; 

1.  In  oonyeyanoet  of  estates  in  fee  simple. 

2.  As  to  estates  tail  and  leases  for  life. 

3.  In  leases  for  years,  884.  a.  n.  1. 

GlOe, 

(A  parson's,)  whether  the  fee  simple  of  is  in  abey- 
anoe,  840.  b.  n.  (B). 

Those  most  useful  in  the  study  of  English  law, 
history,  and  antiquities,  speoified,  0.  a.  n.  2. 

Goods^ 

Aooeptanoe  of,  te  be  kept  or  eairied,  89.  a.  n.  9. 
Or  ohatteU,  118.  a.  n.  8» 
OfaTiUein,  118.  b.n.4. 

Orand  Serjeanty^ 

105.  b.  n.  1.    107.  a.  n.  2.  5.    108.  a.  n.  1. 

Grange^ 

6.  a.  n.  12. 

Grani^ 

Good,  though  grantee  named  in  the  hah^ndnm 
only,  7.  a.  n.  8. 

What  estates  at  oommon  law  lay  in  grant,  and 
what  in  lirery,  48.  a.  n.  1. 

Profratemo  osiore,  40.  a.  n.  1.  ' 

Parol,  100.  a.  n.  4. 

Of  things  lying  in  grant,  233.  b.  n.  1. 

Origins!  signifioation  of  the  word,  271.  b.  n.  1. 
L2. 

The  word  in  a  oonreyanoe  of  an  inheritanee  does 
not  imply  a  warranty,  and  if  it  did  its  force  and 
operation  might  be  qualified  and  restrained  by 
express  ooyenant,  384.  a.  n.  1. 

Whether  it  is  dangerous  for  a  trustee  to  eonyey 
by  the  word,  or  essential  for  a  purchaser  to  re- 
quire it,  384.  a.  n.  1. 

The  operation  of  the  word; 

1.  In  oonyeyanoes  of  estates  in  fee  simple. 

2.  As  to  estates  tail  and  leases  for  life. 
8.  In  leases  fur  years,  ibid. 

Grants, 

Royal,  not  ayoided  by  nonage,  «l  9imtUter,  15.  b. 

n.  4.    10.  a.  n.  2. 
By  letters    patent,  pass   lands  without   lirery, 

ibid. 
See  more  eonoeming  Grants,  32.  a.  n.  10.    41.  b. 

n.  3.    49.  a.  n.  1.    59.  a.  n.  4.    88.  b.  n.  13. 

119.  b.  n.  2.    121.  b.  n.  2.    122.  a.  n.  4.  7. 

129.  a.  n.  1.    147.  a.  n.  2.    152.  a.  n.  1,  2,  3. 

201.  a.  n.  1. 

Great  Britainf 

Whether  before  the  union  it  had  legtslatiye  power, 
and  the  appellant  jurisdiction  oyer  Ireland,  141. 
b.  n.  2.  and  n.  f . 


SA 


Guardian^  ' 

In  socage,  and  in  ahivdiiy,  eonfinad  to  a  descant, 

87.  b.  n.  1. 

Who  shall  be,  and  the  power  and  nature  of  dM 

offioe  explained,  88.  b.  n,  2.  8. 18. 
Jure  aolttrce,  88.  b.  n.  12. 
By  statute,  88.  b.  n.  13, 14, 15, 10.    93.  b.  n.  3. 
Customary  in  respect  to  copyholds,  88.  b.  n.  10. 
By  election  of  the  infant  himself,  ibid. 
By  appointment  of  the  lord  chancellor,  ibid. 
Ad  litem,  ibid,  and  135.  b.  n.  1. 
Per  oavM  de  ward,  what  it  was,  and  who  was  en 

tided  to  be,  88.  b.  n.  8. 13. 
To  what  extent  the  hslf-blood  excluded  from  being 

guardian  in  soeage,  88.  b.  n.  6. 
By  nature,  and  in  socage,  difference  between,  88. 

b.  n.  9. 
In  ehiyalry,  nature  and  priyileges  of,  87.  b.  n.  1* 

88.  b.  n.  9. 11. 

By  nature,  who  entitled  to  be,  88.  b.  n.  9. 12. 
Objeote  and  power  of,  88.  b.  n.  13. 
Testamentary  or  by  deed,  appointment,  and  priyi- 
leges of,  under  12  Gar.  2.  c.  24.  88.  b.  n.  12, 13. 
Power  giyen  by  this  statute  does  not  extend  to 

copyholds,  88.  b.  n.  10. 
By  nurture,  who  shall  be,  88.  b.  n.  12, 13.    89.  a. 

n.  1. 
Account  against,  where,  and  when  it  lies,  89.  a.n. 

2.    90.  b.  n.  2. 
How  chargeable  in  account,  89,  a.  n.  8. 
In  socage,  oannot  assign,  90.  b.  n.  1. 
In  socage,  87.  b.  n.  1.    88.  a.  n.  1.    88.  b.  n.  2. 

5,  0.  9. 18.    89.  a.  n.  1.    90.  b.  n.  1,  2. 
By  appointment  of  the  ecdedastieal  court,  88.  b. 

n.  18. 
Natural,  88.  b.  n.  12. 
By  will,  88.  b.  n.  13. 
See  more  concerning  Guardians,  35.  a.  n.  11, 12. 

88.  b.  n.  1.    89.  a.  n.  2.    54.  a.  n.  3.    57.  a.  n. 

1.    57.  b.  n.  2.  0.    58.  b.  n.  3.    79.  b.  n.  1. 

81.  b.  n.  2.    89.  a.  n.  4    89.  b.  n.  0.    90.  a.  n. 

1.    271.  a.  n.  2. 

Guineoif 

Whence  they  took  their  name,  207.  b.  n. 

H. 
Habeas  CkfrpuSf 

155.  b.  n.  5. 

Habendum^ 

Its  effect  in  correcting  the  premises,  7.  a.  n.  3. 

21.  a.  n.  1,  2.    20.  b.  n.  4.    180,  b.  n.    299.  a. 

n.  1. 
After  the  death  of  the  grantor,  49.  a.  n.  1. 
See  more  eonceminff  the  habendum,  40.  b.  n.  9. 

48.  b.  n.  1.    183.  b.  n.  2,  8. 

Habere  facias  seisinam^ 

52.  a.  n.  8. 

Ha^Jflood, 

Where  not  excluded,  20.  b.  n.  3. 

In  a  descent,  is  more  rigidly  excluded  in  England 

than  in  other  feudal  countries,  191.  a.  note,  sect 

VL4 
See  Semn,   And  also,  14.  a.  n.  3.  5.  14  b.  n.  2,  3. 

15.  b.  n.  2. 

HatnUt^ 

110.  b.  n.  2.    125.  a.  n.  2. 

Hardidck, 

Lord.    See  Ifantucript,  208.  a.  n.  L 
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SiBgnlar^  where  iummii  eoOeetivwn,  8.  b.  n.  4.  22. 
a»n.  4» 

CWmiag  eiutomary  land,  fty  dacecnt,  most  be  the 

heir  aeoording  to  the  onstom,  10.  a.  n.  3. 
Bynmrektue,  miut  be  the  heir  at  common  law^ 
nnless  controlled  by  apecial  words,  10.  a.  n.  4. 
May  inherit  from  one  parent  though  ihe  other  be 

an  aKen  or  attainted,  12.  a.  n.  7. 
wan  hare  action  againat  the  de&oer  of  hia  anoea- 

tor^a  monument  18.  b.  n.  5. 
Male  cannot  dednce  hia  deacent  through  femaloe, 

e<  vCu  vena,  19.  a.  n.  4. 
Where  he  shall  take  bj  deacent^  and  where  by 

pnrehase,  12.  b.  n.  2.   22.  b.  n.  4.    24.  b.  n.  2. 

26.  b.  n.  2. 

Female^  whether  to  take  by  p<orohase  as  she  mnst 
be  heir  aa  well  aa  female,  24.  b.  n.  3.  164.  a. 
n.  2. 

PteenmptiTe,  88.  b.  n.  12. 

Apparent,  iUd. 

In  tail,  121.  a.  n.  1. 

li  not  bovnd,  if  not  named  in  a  bond,  Ac  nnleas 
the  bond^  te,  is  made  by  a  body  politic,  or  (by 
statnte,  and  according  to  lord  Coke,  by  common 
law,)  to  the  king,  144.  b.  n.  2.  209.  a.  n.  1. 

Where  he  shall  take,  though  not  named,  148.  a. 
n.  1. 

Hature  of  in  the  Roman  and  the  feudal  laws  eon- 
trasted,  191.  a.  note,  sect  VL  3. 

Takes  by  descent  when  an  estate  is  limited  to  a 
husband  and  wife  and  the  heirs  of  their  two 
bodice,  218.  b.  (219.  a.  13th  ed.)  n.  3.  |. 

Takes  by  purchase  when  an  estate  is  limited  to 
one  only  and  the  heirs  of  two,  ibid. 

How  triable  who  is,  243.  a.  n.  2. 

Cannot  take  by  descent,  unless  there  is  an  inte- 
rest in  his  ancestor  at  the  time  of  hia  decease. 
386.  a.  n.  1.  ' 

When  a  father  and  his  heir  apparent  join  in  a 
warrant,  after  the  father's  death,  the  son  is 
liable  in  his  own  right,  and  as  heir,  386.  a.  n.  1. 

Sae  more  oonoeming  Hefn^  9.  b.  a.  6.  10.  a. 
n.  1,  2.  32.  b.  n.  1.  38.  b.  n.  1.  39.  a.  n.  6. 
90.  b.  n.  4.  94.  b.  n.  1.  4. 144.  b.  n.  2.  213.  b. 
n.  1. 

By  custom,  not  alienable  by  devise,  18.  b.  n.  6. 
By  devise  or  settlement,  subject  to  all  rules  con- 

eeming  ezeeatory  devises,  18.  b.  n.  7. 
Oases  of,  and  authors  upon,  ibid. 
See  more  concerning  Heir-Looms,  8.  a.  n.  9, 10. 

9.  a.  n.  1. 


HO 


Bam  fidei  cammusanus^ 

In  the  Roman  law,  191.  a.  note,  sect  YI.  11. 

Bictres  Juiuciariusy 

1     In  the  Roman  law,  19L  a.  note,  seet  YL  6. 


164.  b.  n.  2. 

HBreditamenti, 

Bztent  of  the  word,  and  how  it  difers  from  tene- 

men&%  1.  b.  n.  6. 
With  respect  to  what  passes  by  the  word,  6.  a.  n.  3. 
(Incorporeal),  a  rent  cannot  be  reserred  out  o^ 

exoept  by  the  king,  47.  a.  n.  1. 
Lying  in  liyery,  distinguished  from  those  lying  in 

grant,  48.  a.  n.  1.  3. 
(Hot  lying  in  tenure),  guardianship  in  aocage  ex- 

tends  to,  88.  b.  n.  13. 
(Inoorpcreal),  are  sometimes  included  in  the  word 

tenements,  154.  a.  n*  7. 


Distinotion  between  tbem  and  raUeft,  83.  a.  n.  1. 
Are  preserved  by  12  Car.  2,  c  24.    86.  b.  n.  1. 

Hide, 
Of  land,  69.  a.  n.  2. 

Htghiwaitff 

Action  on  the  case  lies  for  damages  by  negleei  to 

repair,  66.  b.  n.  2. 
Distresses  on  the,  161.  a.  n.  1. 

IBrey 

89.  a.  n.  6.  9. 

Ancient,  191.  a.  note,  sect  IV. 
Modem,  ibid. 

Holding  cufefy 

Penalties  o^  57.  b.  n.  2,  3. 

BbnutgBy 

To  the  king,  special  act  passed  to  excuse  the  kiss- 
ing in,  by  reason  of  pestilence,  64^  a.  n.  3  f. 
To  the  king  of  France  by  the  king  of  England  for 

Guienne,  Ac.  65.  a.  n.  3. 
Liege,  ibid. 

Auncestrel,  65.  b.  n.  2.    67.  h.  n.  1.    106.  b.  n.  2. 
By  a  bishop,  65.  b.  n.  3. 
Importance  of  the  express  saving  to  the  king  on 

performing,  66.  b.  n.  1.  68.  a.  n.  3. 
The  importanoe  of,  both  to  lord  and  tenant,  67.  b. 

n.  1. 
For  the  feme's  land,  how  the  lord  might  avow  for, 

66.  b.  n.  2. 
What  means  the  law  gave  to  compel,  67.  b.  n.  1. 
Whether  it  might  be  received  by  a  parson,  67.  a. 

n.  1. 
Abolished  by  12  Oar.  2.  c  24.    67.  b.  n.  1. 
Could  not  be  done  by  attorney,  68.  a.  n.  5. 
Diiferent  kinds  of,  referred  to,  68.  b.  n.  1. 
Auncestrel,  expired  before  12  Gar.  2. 105.  a.  n.  1. 
Tenure  by,  ibid. 
Bound  the  lord  to  acquittal  and  warranty,  365.  a. 

n.  1. 
The  grant  of  homage  anneestral  by  the  word  dedi 

imports  a  warranty,  384.  a.  n.  1. 
See  more  concerning  Homage,  64.  a.  n.  1*,  to  67. 

b.  n.  1,  induatvely.    See  also,  30.  a.  n.  3.  67. 

a^n.  2.    68.  a.  n.  1,  2.  4.  6.    68.  b.  n.  5.    73.  a. 

n.  L    85.  b.  n.  1.    106.  b.  n.  2.    115.  a.  n.  8. 

164.  b.  n.  7.    271.  b.  n.  1.  L  1.    365.  a.  n.  L 

384.  a.  n.  1. 

EamagerSf 

64.  a.  n.  1*. 

Homagiumy 

Simplex,  68.  b.  n.  4. 

Ligetm,  66.  a.  n.  3.    68.  a.  n.  3.    68.  b.  n.  4. 

NoH  ligmtm,  65.  a.  n.  3. 

Muetum,  68.  b.  n.  4. 

EbmineSy 

64.  a.  n.  1*. 

HanoTy 

Or  land  barony,  the  nature  of,  5.  a.  n.  1.    108.  a. 

n.  4. 
(The  genuine),  is  a  land  barony,  108.  a.  n.  4. 
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TitoUr,  ibid. 

Bee  aJio,  77.  a.  n.  1.    110.  b.  n.  2. 

Honour^ 

And  arms,  matten  relatlTe  to,  74.  b.  n.  1. 

Belonff  to  exeentor  thongb  not  gathered,  where, 
55.  b.  n.  1. 


Dutrained  for  Rent,  Ao.  47.  a.  n.  12. 

Salchpot^ 

Partition  by,  169.  a.  n.  2. 

With  respect  to  lande  giyen  in  fkmnkmarriage, 
where  other  lands  descend,  176.  b.  n.  2. 

Law  respecting,  where  a  deceased  father's  per- 
sonal estate  is  divided  by  custom  among  his 
children,  179.  b.  n.  8, 9. 

House  rf  OommoHit 

64  b.  n.  1. 

Souse  of  Lords  J 

110.  a.  n;  5.    184.  b.  n.  1. 

HundredSf 

110.  b.  n.  2.  121.  b.  n.  7.  125.  a.  n.  2. 
JHundredorSf 

125.  a.  n.  2.    157.  ^  n.  3,  4.  272.  a.  n.  1. 

r 

Ifypolheca^ 
The  Roman,  205.  a.  n.  1.  Ist 

I.  &  J. 

liioicy^ 

(Of  a  wife)  found  by  oflloe,  whether  it  defeats  the 
husband's  title  by  curtesy,  301.  b.  n.  2. 

Mot, 

Who,  246.  b.  n.  1. 

Wife  of,  entitled  to  dower,  SO.  b.  n.  2. 
See  more  concerning  Idiote,  80.  a.  n.  1.    88.  b.  n. 
16.    121.  b.  n.  2.    247.  a.  n.  2. 

Jewish  Law, 

11.  a.  n.  1. 

Jewish  Nation^ 

ibid. 

JewSy    ' 

As  to  dower,  82.  a.  n.  1. 

May  present  to  adyowson,  391.  a.  n.  2.  IV.  1. 

Imfdscation, 

Of  cross  remainders,  195.  b.  n.  1. 

Of  trust  for  a  chUd,  290.  b.  n.  1.  X. 

Of  trust  may  be  rebutted,  ibid. 

Of  a  freehold  estate  in  an  ancestor,  with  respect 

to  the  rule  in  Shelley's  case,  299.  b.  n.  1. 
Of  consent  in  a  grantee,  337.  b.  n.  1. 
See  qpkore  oonoemlng  Implication,  20.  a.  n.  1.   22. 

b.  n.  2,  3.    55.  a.  n.  8.    56.  a.  n.  1.    60.  a.  n. 

2.    67.  b.  n.  1.    122.  a.  n.  7.    153.  a.  n.  1.    216. 

b.  n.  2.    237.  a.  n.  1.  L    271.  b.  n.  1.    VIL  2. 

298.  a.  n.  2. 

Imprisonment, 

161.  a.  n.  4.    191. 
11.  257.  a.  n.  1. 

Improved  Valuer 

32.  a.  n.  8. 


note,  sect  VL  9.    ibld-VL 
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Separable  and  inseparable,  151.  b.  n.  2.  5.  152.  a. 
n.  6.    See  also  121.  b.  n.  6. 

Inebrntre, 

160.  b.  n.  4. 

Inconvenience, 

66.  a.  n.  1.    152.  b.  n.  6,  7. 

Incumbent, 

119.  b.  n.  4. 

Indenization, 

129.  b.  n.  6. 

Indentures, 

Origin  and  use  of,  143.  b.  n.  3.  229.  a.  n.  1. 

What  deeds  must  be,  229.  a^  n.  1. 

In  the  third  person,  230.  a.  n.  1.  # 

See  also  143.  b.  n.  3,  4.    229.  a.  n.  1,  2,  3. 

Indenting  of  Deeds, 

229.  a.  n.  1. 

Indictment, 

42.  b.  n.  3. 

Indictments, 

125.  a.  n.  2.    155.  a.  n.  3.    157.  a.  n.  4.    161.  m. 
n.  4. 

IndiviiSbUsty, 

165.  a.  n.  1. 4 

Induelson, 

90.  b.  n.  4. 

Infamy, 

6.  b.  n.  1. 

Ifrfancy, 

Of  an  heir  is  a  personal  privilege  against  exeoa- 
Hon  upon  a  statute,  ^c  290.  a.  n.  1. 

Iitfant, 

What  offlce  capable  of  holding,  3.  b.  n.  4. 
Whether  bound  by  a  jointure,  36.  b.  n.  7. 
Deeds  and  note  of,  what  yoid,  and  what  yoidabtop 

42.  b.  n.  4.    45.  b.  n.  1.    51.  b.  n.  3. 
Cannot  execute  a  power  coupled  with  an  lntarast» 

52.  a.  n.  2.    171.  b.  n.  5. 
May  be  an  attorney  to  delirer  seisin,  52.  a.  n.  1. 
Female,  age  of  discretion  what,  79.  a.  n.  3.  79.  b. 

n.  1. 
The  custody  of  his  person  draws  after  it  the  em- 
tody  of  his  property,  88.  b.  n.  13. 
Whe^er  his  person  and  estate  should  be  inthtt 

custody  of  a  guardian  appointed  by  the  eedeai- 

astieal  court,  88.  b.  n.  16. 
When,  and  how,  he  may  sue  his  guardian,  89.  m. 

n.  2. 
Whether  he  may  present  to  a  church,  89.  a.  n.  1. 
Cannot  be  an  administrator,  though  he  may  be  an 

executor,  89.  b.  n.  6. 
At  what  age  he  may  make  a  will  of  personal  at- 

tote,  ibid.    171.  b.  n.  6.    264.  b.  n.  3. 
May  make  a  will  of  real  estate  by  oustom.  111.  b. 

n.  4. 
By  whom  he  may  sue,  and  bo  sued,  135.  b.  la.  1. 
Trustee  or  mortgagee  enabled  to  oonrey  by  7  Ami. 

c  15. 171.  b.  n.6. 
May  alien  gayelkind  lands  at  fifteen,  ibid. 
Single  bond  of,  for  neoeasariee,  good,  172.  a.  n.  2. 
At  what  age  and  how  examiaMle  as  a  witnesay 

172.  b.  n.  1. 
Cannot  serer  a  Joint-tenancy,  246.  a.  n.  I. 
May  rererse  his  fine  when  uidw  afft»  b«|  Bot 

Skfter,  247.  a.  n.  2. 
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Tntstee  witfiin  the  7th  Ann.  o.  H,  may  levy  fines 

aod  mffer  reeoTeries,  ibid,  and  200.  b.  n.  L  YIL 
Hay  make  an  exeenlor  at  leYenteen,  aa  he  might 

then  make  a  will  by  the  eivil  law,  264^  b.  d.  8. 
Trnstee  may  by  order  of  Chanoeiy,  upon  petition, 

eonvey  the  eitatet  held  in  troity  271.  b.  n.  1. 

VIL2.    290.  b.  n.  1.  Vn. 
Cannot  eonrey  under  a  power  witboat  an  aot  of 

parliament,  271.  b.  n.  1.  VIL  2. 
May  f offer  a  eommon  recoyery  vnder  a  privy  leal, 

S80.  b.  n.  1. 
See  more  coneemiog  Infanti,  48.  b.  n.  1.  65.  b.  n. 

4.  79.  b.  n.  2.    88.  b.  n.  11.  16.    119.  a.  n.  1. 

121.  a.  n.  1.    131.  sl  n.  1.   155.  a.  n.  8.    109.  a. 

n.  2.    170.  a.  n.  1.    171.  b.  n.  2,  3,  4.    172.  a. 

n.  5.   180.  b.  n.  4.    187.  a.  n.  f.  245.  b.  n.  1,  2. 

247.  b.  n.  1.    248.  a.n.  1.    278.b.n.l.    847.  b 

^  1.    858.  a.  n.  1.  V.    379.  b.  n.  1. 

66.  b.  n.  1.    135.  ai.  n.  1.    161.  a.  n.  4. 

Infrtly  cr  intra^  quaiuar  maria^ 

Royal  dominion  and  Jurif  diction  there,  107.  a.  a.  6. 
Meaning  and  extent  of  the  term  illoitrated,  107. 
b.n.6. 

Ingrouing 
Com,  ike.  135.  a.  n.  1. 

Ifiheritancey 

May  dewend  from  one  parent,  thoagh  the  other 

be  an  alien  or  attainted,  12.  a.  n.  7. 
Of  eopyhold  land,  61.  a.  n.  1. 
ladiTisible,  166.  a.  n.  2. 
Nature  of,  in  the  Boman  and  the  feudal  laws  eon- 

trasted,  191.  sl  note,  sect.  VL  3. 
Words  of,  are  as  neeessary  in  a  will  as  In  a  deed, 

to  create  a  fee,  191.  a.  note,  seot  VL  10. 
Oonveyed  to  the  heirs  of  tenant  for  Ufe,  how  it 

■hall  affeei  his  esUte,  299.  b.  n.  1.    See  SMUy, 

In  Scotland,  224.  a.  n.  1. 

Iftjunction^ 

54  a.  n.  5. 

InfdcuptTy 

89.  a.  n.  7. 
158.  b.  n.  3« 

Inquiryy 

Of  dying  seised  and  damages,  as  to  dower,  82.  b. 

1L4. 

InquisUian 

(hi  a  eommission  of  escheat,  205.  a.  n.  1. 1st 
See  also  115.  a.  n.  15.    123.  b.  n.  1. 

48.  a.  n.  3.  49.  a.  n.  1.    117.  b.  n.  4.   121.  a.  n.  1. 
147.  b.  n.  4,  5. 

inspection 

Qt  infuit,  181.  a.  n.  1. 

Insiant^ 

185.  b.  n.  L 

90.  b.  n.  4. 

ItU0tUiony 

BTidence  of,  271.  b.  n.  L^VIL  2. 


141.  a.  n.  2. 


Of  a  testator,  ibid,  n.  1.  YIIL  1. 

See  more  coneeming  Intention,  86.  b.  n.  6.  24. 
b.  n.  3.  79.  a.  n.  2.  113.  a.  n.  2.  191,  a.  note, 
seet  VL  10.  205.  a.  a.  1.  5th]y.  27L  b.  n.  1. 
VIL  2.    237.  a.n.  1.L 

InUretty 

Present  rate  of  in  England,  4.  a.  n.  1. 

.     ...       in  Ireland  and  the  plantations,  ib. 

A  lease  may  eommenoe  in  interest,  and  not  in 

oompotation,  46.  b.  n.  8,  9. 
Merely  of  trust,  90.  b.  n.  4. 

InlerlinecOum^ 

In  a  deed,  35.  b.  n.  7.    225.  b.  n.  1. 

InUrpleaidery 

248.  a.  n.  2. 

The  statutes  for  distributing  the  personal  estates 
of,  saye  enstoms,  176.  b.  n.  5. 

JbUeOacy^ 

36.  b.  n.  7.    176.  b.  n.  5. 10. 

IfOinmony 

57.  b.  n.  4.    271.  b.  n.  1.  IL    880.  b.  n.  1. 

InvettUure^ 

Of  the  feudists,  271.  b.  n.  1.  L  1. 

Whether  it  alone  entitled  the  tenant  to  claim  an 

equiyalent  from  the  lord  in  case  of  erictioB, 

805.  a.  n.  1. 
See  also,  134.  a.  n.  1,  2. 

Joint  EsUOef 

To  husband  and  wife  before  marriage  or  after, 

187,  b.  n.  2.  4. 

JcifUenanUf 

Power  of  attorney  frt>m,  to  deliyer  seisin  good, 

though  one  afterwards  die,  52.  b.  n.  6. 
Of  copyhold,  may  release  to  each  other,  without 

fine  or  surrender,  59.  a.  n.  2. 
Remedy  of  one  against  the  other,  172.  a.  n.  8. 
Being  an  alien  and  natural  bom  subject,  qu.  right 

of  snrriyorsbip  between,  180.  b.  n.  1. 
Right  of  surviTorship,  between,  where  good  or  not, 

182.  a.  n.  2. 
Seyerance  of  estate  of,  what  amounts  to,  ibid. 
For  life  with  the  remainder  in  fee  in  one  of  then, 

184.  a.  n.  8.    184.  b.  n.  2. 
What  seisin  of  the  one  will  give  title  to  the  other, 

186.  b.  n.  6. 
By  the  statute  of  uses,  or  by  the  eommon  law, 

188.  a.  n.  18. 

Where  joint  words  operate  seTeially,  189.  b.  n.  8. 

For  life,  191.  a^  n.  1. 

In  fee,  ibid. 

Release  of  initr  m  passes  a  fee,  without  the  word 

keif,  193.  a.  n.  1. 
And  tenants  in  common,  may  haTC  account  inter 

§9, 199.b.  B.  1. 
One,  keeping  his  part,  may  Touch  alter  seTcran^e 

by  the  other.    By  partition  both  lose  the  benefit 

of  the  warranty,  885.  b.  n.  2. 
Warranty  to  three,  who  are  joint  tenants,  A  eyUibel 

eorum,  is  a  joint  warranty ;  otherwise  when  they 

are  tenants  in  eommon,  385,  b*  n.  3. 

Jirinienaney^ 

May  be  seyered  hy  grant  of  rerersion  or  descend 

192.  b.  n.  2. 
What  words  will  make  or  put  the  fee  in  abeyance, 

191.  a.  n.  1. 
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Jointenancyi 

Where,  though  estotes   oommenee    ftl  different 

timefl,  188.  a.  n.  IS. 
Severanoe  of  what  amoants  to,  192.  a.  n.  1. 
Whether  sererable  by  an  infim^  246.  a.  n.  1. 

Joint  Word8t 

Construed  to  operate  Bererally,  188.  a.  b.  11.  189. 

h.  n.  8. 
Passing  two  entire  things  BerenUj,  189.  b.  n.  8. 
See  more  oonoeming  Jointenanej  and  Jointenaats, 

180.  a.  n.  2.  to  188.  a.  n.  18.  both  inelasiTO,  21. 

a.  n.  4.  31.  b.  n.  4.  35.  a.  n.  1,  2.  44.  a.  n.  2. 
54.  a.  n.  4.  55.  b.  n.  6.  111.  b.  n.  L  112.  b. 
n.  1.  149.  a.  n.  3.  181.  b.  n.  8.  104.  a.  n.  4. 
204.  b.  n.  4^     109.  a.  n.  2.     190.  a.  n.  2.     190. 

b.  n.  4.  280.  b.  n.  1.   207.  a.  n.  1.  278.  b.  ■•  2. 

JoifUuret^ 

What  good  as,  in  equity,  or  not,  80.  b.  n.  5.  7. 
Whether  infant  boand  by,  80.  b.  n.  7. 
Power  to  settle,  842.  b.  n.  1.  L IL  V.  VL  1,  2. 
(And  Portions),  power  to  oharge  with.  342.  b.  n. 

1.VI.1. 
See  also  80.  b.  n.  2,  8.  6.  7.    271.  b.  n.  1.  VIL  2. 

290.  b.  n.  1.  XV. 

When  title  by  onrtesy  was  introdneed  there,  80.  a. 
n.  6. 

The  manner  of  appointing  to  the  old  and  new 
deaneries  there,  95.  a.  n.  4. 

When  the  laws  of  England  were  first  introdneed 
diere,  141.  b.  n.  1. 

Whether  subject  (before  the  Union)  to  the  legls- 
latire  power  of  Great  Britain,  and  the  appellant 
jnrisdiotion,  141.  b.  n.  2. 

And  Great  Britain  united  into  one  Ungdon,  141. 
b.  n.  t* 

Whether  the  chancellor  here  can  hold  plea  of  trust 
of  lands  there,  109.  a.  n.  2. 

Abolition  there  of  the  custom  of  tanlstry  and  of 
gavelkind  descent  as  incident  to  it,  and  gene- 
rally of  the  Brehon  law,  170.  a.  n.  1. 

Whether  (in  the  case  stated)  a  portion  charged  on 
estatee  in  Ireland  ought  to  be  paid  in  Bngland 
without  deducting  for  exchange,  211.  b.  n.  2. 

The  34  H.  8.  c  20.  is  not  of  force  in  Ireland,  and 
therefore  the  knowledge  of  the  common  law  is 
necessary  there  (Lord  Nott  MSS.),  872.  b.  n.  8. 

See  also  10.  b.  n.  4.    271.  b.  n.  1.  VL  2. 

Irish  Modus^ 

09.  b.  n.  2. 

Irish  Sea^ 

Or  St  Qcoige's  Channel,  107.  a.  n.  0. 

Issues^ 
In  law,  155.  b.  n«  5. 
In  fact,  ibid.  125.  a.  n.  2. 
Collateral,  157.  b.  n.  8. 

Judges^ 
Whether  the  king  may  consult  them  extn||udici- 

ally,  110.  a.  n.  5. 
Province  of,  on  trials,  155.  b.  n.  5. 
Bbe  also  71.  b.  n.  1.    110.  a.  n.  5.    115.  a.  a.  15. 

141.  a.  n.  8.    155.  b.  n.  5. 

Judgments^ 
In  real  actions,  where  against  heir,  and  wbare 

against  Touehee,  89.  a.  n.  0. 
Interlocutory  and  final,  difference  between,  139.  b. 

n.  1.    108.  a.  n.  2. 
Partition  by  Judgment^  109.  a.  n.  2. 


JudgmentSy 

For  debt  or  damages,  191.  a.  note,  sect 

Writ  of  fdse  judgment,  259.  b.  n.  1. 

Of  which  a  purchaser  has  not  notiee,  278.  b.  n.  1. 

It  is  safe,  in  some  oases,  to  dispense  with  a  leareh 

for,  290.  b.  n.  1.  XT. 
At  common  law  judgment  in  a  writ  of  right  was 

not  a  bar  to  a  disseisee  until  execution  toed, 

202.  a.  n.  1. 
Judgment  in  felony,  806.  b.  n.  1. 
Saving  in,  good  or  void,  ibid. 
See  more  concerning  Judsments,  82.  b.  n.  ^    88. 

a.  n.  1.     89.  a  n.  6.     39.  b.  n.  4.     40*  a.  n.  2. 

72.  a.  n.  3.    121.  a.  n.  1.    125.  a.  n.  2.    184.  a. 

n.  1.    208.  b.  n.  1.  IV. 

Judicial  Capacity^ 

134.  b.  n.  1. 

Jura  Oanma^ 

70.  b.  n.2. 

JuratOy 

154.  b.  n.  8. 

Juris  rensu&iy 

In  the  Roman  law,  295.  a.  n.  1. 

JurisdiaiKmy 

Of  the  court  of  chivalir  held  before  the  eari  mar- 
shal only,  without  a  high  eonsiable,  74.  b.  n.  1. 

The  appellant,  141.  b.  n.  2.    180.  a.  n.  8. 

Equitable,  109.  a.  n.  2. 

See  more  oonceming  Jurisdiction,  88.  b.  n.  18.  9^ 
a.  n.  8.    125.  a.  n.  2.    127. b.  n.  8.    14La.ii.  2. 

Jurisprudence^ 

In  subjects  of,  a  knowledge  of  tfae|»re«eii<  staid  of 
things  depends  on  a  reference  to  the  aaeteiHone^ 
105.  a.  n.  1. 

Boman,  191.  a.  note,  sect  IV. 

Juris  uirum^ 

155.  a.  n.  1. 

Jurors^ 

Worth  £.  0  per  annum,  272.  a.  n.  1. 

Worth  £.  10  per  annum,  ibid. 

Worth  40*.  in  goods,  272.  a.  n.  1. 

See  more  concerning  Jurors,  155.  a.  n.  8.    IM.  b. 

n.  5.    157.  a.  n.  7,  8.  167.  b.  n.  1,  2, 8.    158.  a. 

n.  1.    158.  b.  n.  1,  2,  8,  4. 

Jury, 

From  the  visne,  law  respecting,  125.  a.  n.  2.  120. 

a.  n.  1. 
May  stUl,  in  eriminal  cases,  be  challenged  for  de* 

fault  of  hundredors,  125.  a.  n.  2.    157.  a.  a.  4. 
Number  of,  more  or  less  than  twelve,  in  diHerent 

oases,  155.  a.  n.  3.    159.  a.  n.  2. 
The  grand,  156.  a.  n.  3. 
The  rights  of  a,  156.  b.  n.  6. 
Must  h9  de  corpora  cotatColiM,  where,  155.  b.  a.  2. 

157.  a.  n.  4. 
May  find  a  general  verdict,  and  so  far  majdeeida 

both  the  law  and  the  faet,  155.  b.  n.  6. 
Can  try  issues  in  fact  only,  not  issues  in  law,  ibid. 
Finding  against  judge's  reoommendationy  mnm 

for  a  new  trial,  ibid. 
Origin  o^  155.  b.  n.  0. 
What  are  jpnJM*^  causes  of  ohallange  to^  UC  a. 

n.  1,  2. 5.    157.  a.  n.  0.    167.  b.  n.  5, 8. 
No  challenge  now  can  be  taken  to,  for  want  oC  a 

a  knight,  150.  a.  n.  3. 
Challenges  of,  for  favour  to  tha  king^  whathar  ai* 

lowed,  150.  a.  n.  4. 
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In  a  writ  of  rigb^  when  ehallenge  to  Bhoald  be 

taken,  158.  b.  n.  1. 
Challenge  to,  may  be  taken  by  the  king,  at  what 

Ume,  156.  b.  n.  4. 
Verdiet  of,  roid,  where,  157.  b.  n.  5. 
Peremptory  challenges  to,  on  coUatoral   isnes 

denied,  157.  b.  n.  8. 
Cballengee   to,  where   inquest   for  information 

merely,  158.  b.  n.  8. 
Qoaliiieations  of,  272.  a.  n.  1. 
See  more  eoneeming  a  Jury,  6.  b.  n.  8.  98.  b.  n.  1. 

117.  b.  n.  4.    155.  a.  n.  2.    155.  b.  n.  4.    157.  a. 

B.  1.  8.    161.  a.  n.  4.   231.  b.  n.  1.  244  a.  n.  4. 

Jui  aecrescendi^ 

182.  a.  n.  5. 
288.a.n.l. 

Of  the  king  of  England,  eonsidered  and  diseossed, 

261.  a.  n.  1. 
To  whom  the  soil  between  high  and  low  water 

mark  belongs,  ibid. 

The  ezecaUon  of.  Is  fkyoured,  52.  b.  n.  2.   181.  b. 

n.  4. 
Criminal,  125.  a.  n.  2. 
Of  the  peaee,  141.  a.  n.  2.     155.  b.  n.  4.     169.  a. 

n.  4. 


K. 


The  remedy  of  gavelet  in,  141.  a.  n.  2. 
QaTolkind  descent  in,  175.  b.  n.  3. 

King  of  Great  Britain  and  Ireland^ 

TiUes  of,  7.  b.  n.  2.  5.    119.  a.  n.  1. 

Haring  the  legal  estate,  shall  hold  discharged  of 

uses  and  trusts,  where,  13.  a.  n.  7. 
Purchases  by  or  descents  upon,  how  they  shall  de- 

▼olye,  15.  b.  n.  4k    16.  a.  n.  2. 
Though  an  alien,  shall  take  the  orown,  16.  a.  n.  1. 
Shall  be  in,  in  point  of  rererter,  on  forfeiture  of 

donee  in  tail  of  his  grant,  18.  a.  n.  4. 
Stem,  if  he  claims  the  remainder  by  purohasoi 

ibid. 
Whether  the  reformation,  and  the  assertion  of 

the  king's  supremacy  influenced  the  manner  of 

appointing  to  deaneries  and  bishopries,  95.  a. 

B.  4. 
His  conirmation  of  tike  choice  of  a  dean  by  the 

chapter  is  re<|nired  by  king  John's  charter,  ibid. 
His  counsel  for  matters  of  law,  110.  a.  n.  5. 
Cannot  dispense   with  a  disability  created   by 

statute,  120.  a.  n.  3. 
His  dispensing  powers  generally,  120.  a.  n.  4. 
Distress  of  fireehold  by  the  king's  writ,  was  ex- 
cepted in  BtaL  52.  H.  3. 142.  a.  n.  2. 
His  prerogatiTe,  in  charging  persons  as  account- 

ante,  172.  a.  n.  9. 
In  respect  to  the  eoin,  207.  b.  n.  1. 
Estates  of  his  debtors,  bound  from  what  time,  209. 

a.  n.  1. 
Bflfeet  of  Ms  release  to  one  of  feveral  obligors, 

232.  a.  B.  1. 
1Ib7  ffire  or  take  by  Msignment,  a  chose  in  action, 

282.  b.  B.  1. 
CiasMt  bo  diMeiiedi  289.  a.  n.  5. 


King  of  Crreat  Britain  and  Irebmdt 

As  to  warranty,  370.  b.  n.  1. 

As  to  84  H.  8,  c.  20.  372.  b.  n.  3. 

How  affected  by  the  common  and  statute  law, 

where  there  is  an  estate  tail  in  a  subject^  with 

the  rerersion  in  the  king,  ibid. 
See  Letuet,  44.  b.  n.  4.     ie$u,  47.  a.  n.  1.      Ar- 

ekange,  61.  a.  n.  2.    Nullum   Tempu»  oecurrit 

regxf  119.  a.  n.  1.    Adwmton,  121.  b.  n.  2.    i{«- 

enfry,  201.  b.  n.  3.     Ju9  MarU,  261.  a.  n.  1. 

Wardakip,  84.  a.  n.  2.     Warranto,  870.  b.  n.  1. 
See  more  concerning  the  King,  7.  b.  n.  1.  8,  4.  6. 

9.  a.  n.  1.    19.  b.  n.  1.     33.  a.  n.  4.    38.  b.  n.  1. 

48.  b.  n.  1,  2.    48.  b.  n.  7.     57.  b.  n.  4.     58.  b. 

n.  7.    61.  b.  n.  1.    71.  b.  n.  1.   88.  b.  n.  IL  16. 

90.  b.  n.  3,  4.  6.     95.  A.  n.  4.     110.  a.  n.  6. 

115.  a.  n.  15.     121.  a.  n.  1.     129.  b.  n.  3. 

131.  b.  n.  2.    133.  b.  n.  1.     184.  a.  n.  1,  2.  4,  5. 

135.  b.  n.  1.     143.  b.  n.  5.      144.  b.  n.  2. 

152.  a.  n.  2.      156.  a.  n.  4,  5.      156.  b.  n.  4. 

157.  b.  n.  8.    161.  a.  n.  1.    169.  a.  n.  2.    190.  a. 

n.  2.     180.  b.  n.  2.     191.  a.  note,  sect  YL  9. 

239.  a.  n.  5.    265.  a.  n.  1.    814.  b.  n.  1.    385.  a. 

n.  1.    372.  b.  B.  1. 

King's  Benchy 

Though  the  king  be  actually  present  Ib  Che  aevt 
of,  the  Judicature  belongs  to  the  JBdges  aaly, 
71.  b.  n.  1. 

See  also,  74.  b.  m  1.    145.  b.  n.  1. 

King  of  France^ 

65.  a.  n*  3. 

Knight's  Fee, 

Contents  of,  69.  b.  n.  1. 

Bee  also,  5.  a.  n.  6.  69.  a.  n.  3,  4,  5.  7.  83.  b. 
B.  8. 

KnigWs  Service^ 

In  eapite,  30.  b.  n.  1. 

Tenure  by,  converted  into  socage  by  12  Ch.  2.  c. 

24.    43.  a.  n.  3. 
See  more  concerning  Knight's  service,  74  b.  n.  1. 

to  85.  a.  n.  1,  both  inclcwively,  67.  b.  n.  1.  69.  b. 

n.  3.   71.  a.  n.  1.   72.  a.  n.  5.  73.  a.  n.  2.  74.  a. 

n.  1.    85.  b.  n.  1.    87.  a.  n.  1.    88.  b.  n.  11, 12. 

93.  b.  n.  3.     106.  b.  n.  2.     107.  a.  n.  5.    108.  a. 

n.  1.    111.  b.  n.  1.    191.  a.  note,  sect  YL  11. 

Knighthoody 

Who  formerly  compellable  to  accept^  69.  a.  b.  7. 
Such  power  of  compulsion  abolished  by  16  Car.  1. 
c.  20.  ibid. 


L. 


Laches^ 
57.  b.  n.  4.    90.  b.  n.  6.   250.  b.  n.  1.   270.  b.  B.  1. 

Lancaster, 

County  palatine  of,  157.  a.  n.  4. 
Dutohy  of,  814.  b.  n.  1. 

Land, 

Vesture  of,  4.  b.  n.  1. 

Profits  of,  4.  b.  n.  5. 

Where  at  common  law  it  shall  pass  either  by  de- 
livery of  the  deed,  or  by  livery  of  seisin,  49.  a. 
n.  1. 

Quantity  of,  contained  in  an  ozgang,  yard  land, 
and  hide,  is  uncertain,  69.  a.  n.  2. 
I     AUodial^  in  what  oountries  there  is,  65.  a.  n.  1. 
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How  it  maj  be  ftcqnired,  18.  b.  n.  1,  2. 

No  intoreat  in,  of  longer  dantion  than  three  yean, 

oan  be  created  hj  parol,  48.  a.  n.  3. 
History  of  teetamentaiy  power  orer,  111.  b.  n.  I. 
See  more  ooneeming  Land,  4.  a.  n.  2.    5.  a.  n.  11. 

6.  a.  n.  8.  111.  a.  n.  3.   111.  b.  n.3.  129.  a.  n.  1. 

Landlord  and  Tenanty 

What  fiztores  tenant  is  entitled  to  remove  daring 

his  term,  53.  a.  n.  5. 
How  alFeoted  by  6  Ann.  o.  31.    53.  a.  n«  7.   -54.  a. 

n.  5. 
Whether  oovenant  to  repair  generally,  extends  to 

the  case  of  fire  within  that  statute,  57.  a.  n.  1. 
Law,  as  to  aooidental  banning  of  tenant's  hoose, 

discnssed,  ibid. 
Remedy  to  reeover  possession,  where  tenant  de- 

sorts  the  premises,  142.  a.  n.  2. 

Lapse^ 

Of  time,  119.  a.  n.  1. 

Of  legacy,  237.  a.  n.  1.  111. 

LaLerafiy 

Coanoil  of,  holdenin  1215,  81.  b.  n.  2. 

Of  marqne  or  repriaal,  11.  b.  n.  2. 

When  a  rule  of  law  has  long  prevailed  it  ought  to 

be  sopported,  thoagh  it  be  not  strictly  agreeable 

to  natural  reason,  24.  b.  n.  3. 
Of  nations,  107.  a.  n.  6. 

Roles  and  maxims  of,  152.  b.  n.  6,  7.   186.  a.  n.  3. 
Matters  or  questions  of  law,  155.  b.  n.  5. 
Of  civil  obligation,  191.  a.  note,  sect.  lY. 
Of  tenure,  ibid. 

Laws^ 

Of  Edward  the  confessor,  68.  b.  n.  3,  4.    168.  a. 

n.  4,  5.  7. 
Of  Ireland,  141.  b.  n.  1. 

Laying  in  wait, 

127.  a.  n.  2. 

Leases, 

By  corporations  sole  and  aggregate,  difference 

between,  43.  a.  n.  1.    45.  a  n.  4. 
By  baron  and  feme,  or  by  baron  alone  of  the 

latter's  land,  shall  not  bind  feme,  where,  42.  a. 

n.  2.    46.  b.  n.  3,  4. 
By  tenant  in  tail,  28.  b.  n.  1.    44.  b.  n.  1.    46.  b. 

n.  2.    290.  b.  n.  1.  V.  3. 
DiiTerence  of  commencement  of,  under  the  words, 

**trom  the  day    of  making"  and  "fh)m  the 

<' making,"  44.  a.  n.  4,  and  "from  the  date" 

and  "  from  the  day  of  the  date,"  46.  b.  n.  8,  9. 
Of  tithes  by  ecclesiastics,  44.  b.  n.  3.    47.  a.  n.  3. 
By  the  king  during  the  vacancy  of  a  see,  44.  b.  n.  4. 
Reservations  upon,  good  or  noty  44.  b.  n.  6,  7. 

213.  b.  n.  1. 
For  three  years,  48.  a.  n.  8. 
For  years,  44.  a.  n.  1.  to  54.  b.  n.  4,  both  inclu- 
sively, 201.  b.  n.  3.    209.  a.  n.  1.  V.  3.    251.  b. 

n.  3.    290.  a.  n.  1. 
For  years  at  common  law,  290.  b.  n.  1.  XT.    270. 

a.  n.  2. 
For  a  long  term  of  years,  330.  b.  n.  1. 
For  life,  41.  b.  n.  L  to  43.  b.  n.  2,  both  inclusively, 

251.  b.  n.  3. 
By  ecclesiastics,  and  corporations,  good  or  not, 

and  against  whom,  44.  b.  n.  3.  7,  8,  9.    45.  a.  n. 

2.  4.    46.  a.  n.  7. 
-  -  >,  eMifirmation  ot,  301.  a.  n.  1. 
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.  By  tenants  in  eommon,  not  good  if  made  jointly, 

45.  a.  n.  7. 
By  infants,  voidable  only,  45.  b.  n.  1. 
Aided  by  livexy,  though  otherwise  void,  45.  b.  a.  S. 
Duration  of,  how  ealcalated,  45.  b.  n.  3. 
Law  against  leases  for  more  than  forty  years,  if  It 

ever  existed,  was  soon  antiquated,  46.  a.  n.  1. 
By  one  ooparoener  avoided  by  allotment  of  the 

land  to  the  other  coparcener  on  partition,  46.  b. 

n.  5. 
In  pratenH  by  tenant  in  tail  not  avoided  by  line, 

levied  by  issue  before  entiy,  46.  b.  n.  2. 
Effect  of  mis-recitals  in  respect  to  the  commence- 

ment  of,  46.  b.  n.  10. 
By  estoppel,  what  will  turn  to  an  interest  47.  b. 

n.  11. 
For  years  may  be  delivered  by  attorney  by  parol, 

48.  b.  n.  2. 
How  affected  by  partiAon,  167.  a.  n.  2. 
For  years,  survive  before  entry,  182.  a.  n.  1. 
By  eeatui  que  twe,  before  27  H.  8,  rendering  rent  ' 

to  himself,  213.  b.  n.  1. 
Under  a  power,  214.  a.  n.  1. 
By  mortgagor  and  mortgagee,  215.  b.  n.  1. 
With  proviso  for  re-entry  on  the  tenant's  bank- 

ruptcy,  223.  b.  n.  1. 
What  provisions  for  determining,  allowed,  ibid.— 

and  how  construed,  308.  a.  n.  1. 
Are  as  covenants  real,  249.  a.  n.  L 
Of  an  advowson,  249.  a.  n.  2. 
Uses  declared  of  leases  for  years  in  existence  are 

not  exeeuted,  271.  b.  n.  1.  VIIL  3. 
Gained  by  undue  means  or  suppression  of  tha 

tenant  right  of  renewal,  290.  b.  n.  1.  XL 
From  corporations,  ibid. 
For  years  or  for  lives,  intended  to  be  settled  upon 

trusts,  corresponding  with  a  strict  settlement  of 

a  real  estate,  290.  b.  n.  1.  XIL 
By  tenant  for  life  and  remainder-man,  302.  b.  a.  1. 
By  ecclesiastical  persons,  325.  b.  n.  1.  IL 
Of  the  wife's  land  under  32  H.  8,  ought  to  be  made 

in  the  names  of  both  husband  and  wife,  333.  m. 

n.  2. 
For  years  by  tenant  in  tail  do  not  disturb  the  des- 
cent of  the  estate,  but  leases  for  life  do,  334.  b. 

n.  1. 
Power  to  execute  leases,  342.  b.  n.  1.  IL 
Power  of  leasing,  342.  b.  n.  1.  VL  1. 
For  years  made  by  him  who  is  remitted,  ia  not 

defeated  by  the  remitter,  358.  a.  n.  1.  VIIL 
For  life  or  years,  as  to  implied  warranty,  384.  •• 

n.  1. 
See  Surrender f  Termt /or  yeare,  St€Uutet,i7.  a.  n.  4. 

And  see  more  concerning  Leases,  8.  a.  n.  6. 

15.  a.  n.  2.     17.  b.  n.  8.     31.  a.  n.  2.     65.  a. 

n.  1.  5.    55.  b.  n.  1.  4.  13,  14.    59.  a.  n.  4.    63. 

a.  n.  1.    88.  b.  n.  13.    93.  b.  n.  1.    93.  b.  n.  •• 

141.  a.  n.  2.    165.  b.  n.  4.    186.  a.  n.  9.   186.  b. 

n.  4.    187.  b.  n.  4.    192.  a.  n.  1.    203.  b.  n.  1. 

IV.     210.  a.  n.  1.     211.  a.  n.  1.     215.  a.  n.  1. 

215.  b.  n.  1.    229.  a.  n.  2.    230.b.n.l.    234.  a. 

n.  1.    251.  a.  n.  1.    270.  b.  n.  1.    271.  b.  n.  1. 

VL2.  yiL2.    290.  b.  n.  1.  XV.    300.  a.  a.  2. 

Leoie  and  Release, 

How  different  f^om  a  feoffment,  and  effect  of  eon - 
veyance  by,  207.  a.  n.  3. — 48.  a.  n.  3. 

What  estates  may  be  oonveyed  by,  270.  a.  a.  3. 

In  what  respect  it  operates  as  a  common  law  e<n&« 
veyanee,  and  in  what  it  operates  under  the  sta- 
tute of  uses,  271.  b.  n.  1.  VL  A  VL  2. 

Not  pleadable  as  a  grant,  301.  b.  a.  2. 
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l£a$e  and  Rdeasey 

Am  to  dlMontinQanoe,  830.  %,  n.  1.  VII. 
As  to  powers,  342.  b.  n.  L  IV.  V. 


Frequency  of  holding,  bow  sffeeted  by  Magna 

Charta,  116.  a.  n.  10, 11, 12. 
Of  private  penons,  116.  a  n.  11. 
To  which  waif  and  stray  are  appartenant^  121.  b. 

D.  7. 
Apportenani  to  a  manor,  ibid. 

LffgacieSy 
Charged  on  real  estate  are  presomed  to  lapse  for 

the  benefit  of  the  heir,  if  the  legatee  dies  before 

the  time  of  payment,  237.  a.  n.  1.  L 
Charged  upon  personalty,  and  given  to  a  man  at, 

or  if,   or  when  he  attains  21,  distinguished 

(with  respect  to  lapse)  from  similar  legacies 

payable  to  a  man  at,  or  if,  or  when  he  attains 

21,  237.  a.  n.  1.  n. 
Charged  on  a  mixed  fbnd,  with  respect  to  lapse, 

2h  237.  a.  n.  1.  HL 
Specific,  204.  b.  n.  1. 
To  a  wife  with  respect  to  her  husband,  36L  a. 

n.  1.  IL 
An  action  at  law  by  a  husband  against  executors 

for  a  legacy  due  to  his  wife,  does  not  lie,- 

361.  a.  n.  1.  IV. 
See  more  concerning  legacies,  12.  b.  n.  2.    287.  a. 

n.  1. 1.    290.  b.  n.  1.  XIV.  1.  3,  4. 

The  power  of,  cannot  be  exercised  by  the  king, 
without  the  two  houses  of  parliament,  120.  a. 
a.  4. 

LegisleUure, 

The  early  proceedings  of  the,  260.  a.  n.  1. 

IJegilinuuyy^ 

Observations  upon  the  criterion  of,  in  respect  to 
time  of  births  and  separation  of  the  parties, 
and  proofs  of,  123.  b.  1,  2.  120.  a.  n.  2.  244. 
a.  n.  2. 

By  subsequent  marriage,  civil  and  canon  law 
respecting,  244.  b.  n.  2.    246.  a.  n.  1. 

rejected  by  the  English  legislature,  ibid. 

See  also  107.  a.  n.  6.    123.  b.  n.  2.  120.  a.  n.  2. 


For  years  of  land  by  the  gnardinn  cannot  assign 

dower,  38.  b.  n.  4. 
Of  a  copyholder,  as  to  forfeiture  by  waste,  08.  a. 

n.2. 
Bntry  of,  vests  the  fVeehold  in  the  person  having 

the  right  of  possession,  249.  a.  a.  1. 
Debt  lies  not  against,  after  acoeptuice  of  rent, 

from  his  aulgnee,  Uiongh  covenant  does,  209. 

b.  n.  3« 

LeUer  of  AUome^y 

36.  a.  n.  6.    48.  b.  n.  1.  6.  8.    49.  a.  n.  1.    62.  a. 
n.  1.  3.  7.  9.    62.  b.  n.  2, 8,  4,  6, 8,  7,  8,  9.    69. 

a.  n.  3. 

LeUer  tnissive  (the  King's), 

With  respect  to  deaneries,  96.  a.  n.  4. 
.    •    .    -  .  to  bishoprics,  134.  a.  n.  4. 

Letters  PaiefO^ 

The  eontuUf  or  intpvemm  of,  may  be  pleaded, 

226.  b.  n.  8. 
See  more  eoneaning  Letters  Patent^  88.  b.  n.  10. 

96.  a.  n.  4.    109.  b.  n.  8.    184.  a.  n.  8.  6.    186. 

b.  B.  1. 

Vol.  I.— 12 


Levitical  Degrees^ 

286.  a.  n.  1. 

Lex  locif 

79.  b.  n.  1. 

Lex  mercatoria^ 

182.  n.  6. 

LSbel, 

Privilege  of  a  parliament  does  not  extend  to  eases 

of,  128.  b.  n.  ].* 
Provinces  of  Judge  and  Jury  in  prosecutions  for 

state  libels,  166.  b.  n.  6. 

Libera  piKharia^ 

Whether  libera,  ex  vt  termini,  implies  eosiMoa, 
122.  a.  n.  7. 

Idbertiee^ 

Ancient,  116,  a.  n.  11. 

LiberUei  and  F^ranchiuSf 

Are  excepted  in  21  Jam.  L  e.  2.    119.  a.  n.  1. 

Liberty 

Is  favoured  by  law,  146.  b.  n.  2. 

Licenee^ 

To  alien  seijeaaties,  43.  a.  n.  8. 

For  the  appropriation  of  an  advowson,  46.  b.  n,  1. 

To  make  partition  of  copyhold  between  parceners, 

69.  a.  n.  1. 
To  make  a  lease  of  copyhold  1  and,  69.  a.  n.  4. 

03.  a.  n.  1. 
For  marriage,  79.  b.  n.  1. 
To  alien  in  mortmain,  62.  b.  n.  10.    99.  a.  n.  1. 
From  a  master  for  his  apprentice  to  aerve  a  third 

person,  117.a.  n.  1. 
To  retail  wine,  120.  a.  n,  4. 

Lien^ 

With  respect  to  crown  debts,  309.  a.  n.  1.  V.  1. 3. 

LtfeEUate, 

Its  value,  with  respect  to  the  remainders  over, 
298.  a.  n.  1. 

Life  and  Limb^ 

74.  b.  n.  1.    181.  a.  n.  4. 
(Natural),  132.  a.  n.  1. 

Lightnings 

And  other  like  inevitable  aooldents,  89.  b.  n.  2. 

Limitation  of  Tme^ 

Of  memory,  80.  b.  n.  *. 

With  respect  to  persons  beyond  tea,  107.  a.  n.  6. 
To  what  cases  32  H.  8.  extends,  116.  a.  d.  4,  6,  0. 
In  respect  to  suits  as  to  right  of  patronage  taken 

away  by  7  Ann.  c.  18. 116.  a.  n.  0. 
Principal  stau  relating  to,  is  11  Jac.  1.  o.  16. 

116.  a.  n.  7. 
As  to  the  king's  title,  119.  a.  n.  1. 
Is  shortened  by  levying  a  fine,  121.  a.  n.  1. 
In  ^eotment)  380.  b.  n.  1. 
Right  of  entry,  how  affected  by,  21  Jac.  c.  16. 

and  4  ft  6  Ann.  c  16.  260.  a.  n.  1. 
The  statutes  respecting,  121.  a.  n.  1.  260.  a.  n.  1. 

262.  b.  n.  1.     261*.  a.  n.  1.      262.  a.  n.  (B) 

290.  b.  n.  1.  XVL    330.  b.  n.  1. 
See  more  concerning  Limitation  of  Time,  88.  a. 

n.  2.    93.  a.  n.  2.    116.  %  n.  1,  2,  3. 
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LimUationSf 

Proximo  sangutnii  et  oontanauinitatu,  of  the  devi- 
sor, who  Bholl  take  hj,  10  b.  n.  2. 

By  deed,  to  a  man  and  his  heirs  male  lawfully  be- 
gotten, 20.  b.  n.  2. 

...  to  him  and  the  heirs  of  him  lawfo^y  be- 
gotten, ibid. 

In  tail  as  to  the  expressions pro«r«a<if,|»roerea9MltV, 
in  po$terum  proc  rf^andis,  20.  b.  n.  3. 

To  a  person  and  such  heir  of  her  body  as  8ho|^ld 
be  living  at  her  death,  with  remainder  over, 
22.  b.  n.  4. 

Who  may  take  by  pnrohase  or  descent,  under  the 
words  hein  female  of  the  body,  24.  b.  n.  3. 

(Conditional),  distinguished  from  conditions  and 
remainders,  203.  b.  n.  1.  IIL 

To  hasband  and  wife  and  the  heirs  of  their  two 
bodies,  218.  b.  n.  3.  |{. 

To  a  widow,  and  the  heirs  of  the  bodies  of  her  de- 
ceased husband  and  herself  begotten,  ibid. 

To  posthumous  children,  298.  a.  n.  3. 

Introduced  under  stat  of  uses,  271.  b.  n.  1.  V. 

In  restraint  of  the  power  of  a  tenant  in  tail  to 
suffer  a  common  recovery  are  void,  379.  b.  n.  1. 

JjUigatian^ 

Vexatious,  provisions  against,  161.  a.  n.  4. 

LitUeton, 

The  Cambridge  MSB.  of, 

YelL  MS.  xxvii.  103.  a.  n.  1. 

Paper  MS.  xxvii. 
The  numerous  editions  of,  vii.  viiL  xv. 

And  the  court  of  wards  and  liveries,  taken  away 
by  12  Cha.  2.  c.  24.    85.  b.  n.  1. 

Livery^ 

By  the  king  after  full  age,  38.  b.  n.  1. 

Sued  by  a  widow  on  a  fine  eome  ceo,  78.  a.  n.  3. 

Whether  the  suing  of  a  writ  of  livery  was  confined 

to  tenure  ui  de  corona,  87.  a.  n.  1. 
Sued  to  the  crown  by  an  heir,  88.  b.  n.  11. 
Ani  primer  eeiein,  taken  away  by  12  Ch.  2.  o.  24. 

10b.  b.  n.  1. 
Writ  of  livery  and  partition,  169.  a.  n.  2. 
Sued  by  mulier  jmiene  with  baetard  eigne,  170.  b. 

n.  4. 

Lweryof  Seisin^ 

Origin  and  history  of,  48.  a.  n.  2. 

Substitution  of  the  notoriety  of  inrolment  for 

that  of  *livery,  48.  a.  n.  3. 
Nearly  superseded  by  conveyances  to  uses,  and 

upon  trusts,  48.  b.  n.  3. 
What  does  not  amount  to,  48.  a.  n.  5. 
Tenant  in  possession  cannot  take  by,  48.  b.  n.  7. 
€kK>d  or  void,  with  respect  to  the  deed,  48.  b.  n.  1. 

831.  a.  n.  1. 
Feoffor,  if  absent  eannot  give,  nor  feoffee,  if 

absent,  take  by  attorney  created  by  parol,  48. 

b.  n.  2. 
Good  though  not  given  upon  the  land,  48.  b.  n. 

3,4. 
(By  attorney)  good  or  void,  and  when  it  may  be 

made,  and  how,  48.  b.  n.  6.    50.  a.  n.  1.    52.  a. 

n.  2,  3.  9.    52.  b.  n.  2,  3.  5.  7.  9. 
Bad  to  pass  a  remainder,  if  there  be  a  prior  estate 

of  freehold  not  surrendered,  48.  b.  n.  7. 
JSecue,  if  such  prior  estate  be  for  years  only,  48. 

b.  n.  7. 
When  good  or  no^  if  lessee  be  upon  the  land,  48. 

b.  n.  8.    52.  a.  n.  9. 


Livery  of  Seisin^ 

Whether  livery,  in  one  county,  of  a  manor,  passes 

a  part  of  it  in  another  county,  50.  a.  n.  2. 
Bad  to  pass  a  remainder  expectant  on  a  lease  for 

years,  if  made  after  delivery  of  the  deed,  49. 

b.  n.  5. 
Was  necessary  for  a  lease  for  lives   before  the 

statute  of  uses,  and  therefore  such  a  lease  was 

a  feoffment,  93.  b.  n.  *. 
By  a  termor  for  years  is  good,  330.  b.  n.  1. 
By  a  bailiff  is  ineffectual,  ibid. 
As  to  discontinuance,  330.  a.  n.  L  VIL 
Secundum  formam  eharta,  331.  a.  n.  1. 
See  more  concerning  Livery  of  Seisin,  45.  b.  n.  2. 

48.  a.  n.  1.  4.  6,  7,  8.    48.  b.  n.  5.  49.  a,  n.  1.  8. 

49.  b.  n.  4.  52.  a.  n.  4.  7.  52.  b.  n.  6.  8. 
59.  a.  n.  3.  111.  b.  n.  1.  153.  b.  n.  9.  264.  a. 
n.  1.  ' 

lAoery  Stable^ 

47.  a.  n.  14. 

Loci  LeXf 

To  what  extent  allowed,  79.  b.  n.  1. 

London  (the  City  of,) 

The  process  there,  called  gavelet,  for  the  recovery 

of  rent  has  fallen  into  disuse,  142.  a.  n.  2. 
Notwithstanding  the  customary  division  there,  the 

whole  of  personal  estate  may  now  be  disposed 

of  by  will,  176.  b.  n.  5. 
The  custom  there,  as  to  distribution,  certified  by 

the  mayor  and  aldermen,  176.  b.  n.  8. 
Custom  there  as  to  advancement  and  hotchpot, 

176.  b.n.  9. 

Loretg  (the  Honse  of,) 

Have  declined  taking  tiie  opinion  of  the  Judges 

extrajudicially,  110.  a  n.  5. 
With  respect  to  its  judicial  capacity  and  legislative 

character,  and  the  title  by  which  bishops  sit 

there,  134.  b.  n.  1. 

Lords  Courtf 

123.  b.n.  1.    141. a.  n.  2. 

Lord  and  Vasscdy 

In  the  feudal  law,  were  widely  different  from  Uie 
patron  and  client  of  the  Roman  law,  64.  a.  n.  1. 

Lord  Mayor  y 

In  London  tithes  are  recoverable  before  his  lord- 
ship, with  an  appeal  to  the  lord  chancellor, 
159.  a.  n.  4. 

By  trustees,  89.  a.  n.  5. 
By  carriers,  89.  a.  n.  6. 
By  bailees  or  pawnees,  89.  a.  n.  10. 
By  carriers  or  masters  of  ships,  89.  b.  n.  2. 
Of  letters  with  exchequer  bills  in  them,  89.  b. 
n.  3. 

ImuxUcSj 

80.  a.  n.  1.  88.  b.  n.  6. 16.  246.  b.  n.  1.  247.  m. 
n.  2. 

Lyons  (the  Council  of,) 

80.  b.  n.  1. 


M. 


Madmen^ 

who,  246.  b.  n.  1. 

McLgna  Charta^ 

43.  a.  n.  4.   81.  b.  n.  1. 


110.  a.  n.  4.    115.m.n.lO. 
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MA 


ME 


Magna  Otarta^ 

Conitruction  of,  as  it  respects  toums  and  leets, 
115.  a.  n.  11,  12. 

Maidens  {under  steteen)^ 

Object  of  4  and  5  Ph.  and  M.  respecting^  88.  b. 
n.  14. 

Maitningy 

A  capital  felony,  where,  127.  a.  n.  2. 

MaintenaficCy 

Or  ckevage,  described  in  tiie  book  of  assises,  and  by 
Lambard  as  inqnirable  by  a  jnry,  140  a.  n.  8. 

In  labofiring  a  jury,  157.  b.  n.  6. 

Biaxim  of  the  common  law  to  prevent  maintenance, 
365.  a.  n.  1. 

By  an  attorney,  388.  b.  n.  1. 

Mala, 

in  00, 120.  a.  n.  4.    206.  a.  n.  1.    206.  b.  n.  1. 
Prohibita,  ibid. 

Man  (Isle  of), 

Not  wUMh  the  stat  de  douu,  of  nses,  and  wills, 
20.  a.  n.  5. 

Mandamus, 

249.  b.  n.  1. 

Mandate, 

Royal,  110.  a.  n.  5 

Manor, 

May  hare  special  customs,  and  it  is  safer  to  allege 

enstomary  dower  within  a  manor  than  ifithin  a 

town,  110.  b.  n.  2. 
Whether  before  the  statnte  tU  prarogaHva  regit, 

the  king's  grant  of  a  manor  wonld  pass  an  ad- 

Towson  appendant  without  express  mention  of 

it»  121.  b.  n.  2. 
An  advowson  Is  appendant  to  the  demesnes  and 

not  to  the  rents  or  serriees,  122.  a.  n.  1. 
Rent  by  surplusage  to  the  mesne,  where  the  lord 

purchases  the  tenancy,  150.  b.  n.  4. 
ReooYcry  of  a  manor  was  a  tacit  recovery  of  a 

yillein  regardant,  151.  a.  n.  3. 
By  prescription  the  lord  may  have  a  woodward, 

and  the  bark  of  felled  trees,  165.  b.  n.  1. 
Partition  without  any  particular  agreement  about 

an  advowson  appendant,  165.  b.  n.  2. 
Bailiffs  of  a  manor,  168.  b.  n.  1. 
An  advowson  appendant  could  not  be  disannezed 

by  fooffment  without  deed,  190.  b.  n.  5. 
The  soil  between  high  and  low  water  mark  may 

be  parcel  of  a  manor,  261.  a.  n.  1. 
See  more  concerning  Muiors,  5.  a.  n.  2.  29.  a.  n.  4. 

82.  b.  n.  2.    44.  b.  n.  7.    48.  b.  n.*3.    50.  a. 

n.  2.    52.  a.  n.  9.    57.  b.  n.  1.    58.  a.  n.  4, 

5,  6.    58.  b.  n.  1,  2.  7,  8.    M.  b.  d.  \,  2.    93.  a. 

n.  1. 

Manumimons, 

123.  a.  n.  3. 

Manuscript  Note, 

Of  Lord  Hardwicke's  argument  in  Hill «.  Adams, 
or  Swannock  o.  Lyford,  on  the  general  doctrine, 
whether  a  term  of  yean  is  a  protection  against 
dower,  and  its  application  to  the  point  then  in 
question,  208.  a.  n.  1. 

Marches, 

107.  a.  n.  1. 

Marcket, 

140.  a.  n.  2. 


Mariners, 

As  to  nuneu^tive  wills,  111.  a.  n.  8. 

Marque  or  ReprisaL 

Reference  to  a  treatise  on  the  law  of,  11.  b.  n.  2. 

Marriage  AU, 

88.  b.  n.  16. 

Marriages, 

Degrees  of  afinity  within  whieh  prohibited,  24.  a. 
•      n.  2.    235.  b.  n.  1. 
Of  infants,  what  neoeasaiy  to  the  validity  of,  79.  b. 

n.  1. 
Scotch,  validity  of,  ibid. 
Clandestine,  universaUy  aniuUed,  ibid. 
Difference  between  contraets  of,  per  verba  depro' 

eenti  et  per  verba  de  fuiuro,  and  how  binding 

upon  in&nts,  79.  b.  n.  2. 
Not  dissoluble  now,  prteeonCraehu  eawa,  79.  b.  n.  4. 
Of  idiots  and  lunatics  when  void,  80.  a.  n.  1. 
Guardian  in  socage  is  accountable  to  a  son  for  tii« 

value  of  his  uMrriage  as  well  as  for  the  proflti 

of  his  land,  88.  b.  n.  9. 
Of  the  royal  family  how  regulated,  133.  b.  n.  1. 
Of  nief,  with  a  freeman,  or  her  lord,  how  far  aa 

enfranchisement,  123.  a.  n.  3. 
Of  villein  with  a  freewoman,  its  effect,  123.  a.  n.  6. 
Marriage  brokage,  206.  b.  n.  1. 
Between  obligee  and  obligor,  232.  a.  n.  1. 
Are  voidable  by  reason  of  aflnity  «r  consangainity, 

235.  a.  n.  1. 
Reference  to  a  writer  on  the  Roman  doctrine  of 

marriage,  245.  a.  n.  1. 
Subsequent  to  the  birth  of  issue,  their  effect  in 

the  civil  and  canon  law,  in  the  law  of  Snglaad» 

and  in  France,  Germany,  and  Holland,  ibid. 
In  what  degree  subject  to  the  authority  and  influ- 
ence of  the  secular  power,  ibid. 
Are  not  a  release  of  a  promise  for  which  an  action 

cannot  rise  during  the  coverture,  nor  in  eqnity 

of  a  bond  debt,  264.  b.  n.  2. 
Their  effect  on  the  wife's  lands  of  inheritance  and 

personal  estate,  325.  b.  n.  2.  HL 
See  more  concerning  Marriages,  8.  a.  n.  7.    33.  a. 

n.  10.    34.  a.  n.  2.    79.  a.  n.  3.    82.  b.  n.  1. 

84.  a.  n.  2.    85.  b.  n.  1.    88.  b.  n.  11.  14. 16. 

107.a.n.2.'108.a.n.  1.    110.  a.  n.  6.    128.  a. 

n.  4,  5.  7.    123.  b.  n.  1,  2.    126.  a.  n.  2.    134.  a. 

n.  5.    136.  a.  n.  1.    191.  a.  note,  sect  VI.  11. 

237.  a.  n.  1.    244.  a.  n.  2.    244.  b.  n.  2.    345.  a. 

n.  1.    299.  a.  n.  2. 

Masters, 

Of  ships,  what  losses  responsible  for,  89.  b.  n.  2. 
And  apprentice,  117.  a.  n.  1. 
And  servant,  ibid. 

Matter, 

Oflaw,  119.  a,n.  5. 
Of  record,  119.  a.  n.  1« 

Maseims, 

Reference  to  a  treatise  on,  152.  b.  n.  7. 

(The  four)  urged  in  favour  of  bonds  of  resignatioOy 

in  a  case  which  oendemned  them,  186.  a.  n.  S. 
See  also,  152.  b.  n.  6.    153.  a.  n.  2. 

Mayhem, 

161.  a.  n.  4.  Y. 

Measures  (Weights  and), 

159.  b.  n.  8. 

Memory, 

Time  oat  o^  86.  b.  n.  *. 

Time  of,  105.  a.  n.  1.    109.  b.  n.  2.    111.  a.  n.  6. 
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MI 


MO 


iSerchanU^ 

Joints  182.  «.  n.  4. 

See  more  oonoening  Merohants,  90.  b.  n.  t, 
372.  A.  n.  7.    191.  a.  note,  seet  YI.  9. 

Explanation  of  the  words  "And  John  in  mercy, 
Ao."  293.  a.  n.  (A). 

■  Of  a  oharge  paid  off  bj  tenant  for  Ufe,  doea  not 
neoeuamy  take  place,  289.  b.  n.  8.  • 

Of  right  in  the  flreehold,  278.  b.  n.  1. 

Was  never  fkroored  at  law,  and  still  less  in  eqnity, 
338.  b.  n.  4. 

Whether  there  is,  of  a  term  for  jwn  in  a  tenant 
to  the  prsBoipe,  or  in  trustees  for  preserring 
contingent  remainders  after  their  entry  for  for- 
feiture, ibid. 
•  Beferenoe  to  a  treatise  on,  ibid. 

What  union  of  estates  is  not,  ibid. 

See  more  oonoeming  Merger,  18.  a.  n.  4.  28.  a. 
n.  7.  41.  b.  n.  1.  42.  b.  n.  2.  185.  a.  n.  8. 
271.  b.  n.  1.  VL  2. 

Xefiony 

The  statate  of,  81.  b.  n.  2. 

MunaUy, 

162.  b.  n.  2.    167.  b.  n.  1. 

Meme^  hrd^  and  tenant^ 

81.  a.  n.  2.    150.  b.  n.  4.    152.  b.  n.  1.   153.  a.  n.  1. 

Mesne  Incumbrances^ 

290.  b.  n.  1.  XV. 

Mssne  iV^^, 

Posthnmoos  son  entitled  to,  if  claiming  by  par- 

ohase,  11.  b.  n.  4. 
SeeuB,  if  elaiming  by  desoent,  ibid. 
Of  personalty  during  snjq>ense  of  retting,  aooomn- 

late  and  go  with  the  prineipal,  55.  b.  n.  8. 
See  also,  257.  a.  n.  2. 

Mesne  Values^ 

33.  a.  n.  2.  4. 

Messuage^ 

What  passes  by  the  word,  5.  b.  n.  1.  58.  b. 
n.  1. 

Michaelmas  Tbrmy 

Abbreviation  of,  135.  a.  n.  2. 

Militia^ 

71.  a.  n.  1. 

MUUia  Acty 

891.  a.  n.  2.  IT.  8. 

Mitt, 

52.  a.  n.  9. 
MineSy 

58.b.n.l.    54.b.n.2.    185.a.n.l.    220.  a.B.1*. 

Minorities^ 

Disposition  of  rents  during,  271.  b.  n.  1.  YLb  2. 

Mischiefs 
The  law  prefers  a  pWeols  mischief  to  a  pMio 
inconvenience,  152.  b.  n.  8. 

Uisrecital, 

48.  b.  n.  10. 


125.  a.  n.  2. 


Modus  tenendi  parSameniumy 

80.  b.  n.  2. 

Monasteries^ 

94.  a.  n.  2.    129.  b.  n.  1. 

Mbnstraverunt  de  raUonabilibus  devisis^ 

122.  a.  n.  7. 

Monuments^ 

Heir  shall  have  action  for  de&oing,  18.  b.  n.  4.  5. 

Moridancestor,  {Writ  ef)^ 

81.  a.  n.  5.    855.  b.  n.  1. 

Mortgc^eSy 

After  condition  broken,  the  mortgagee  may,  by 

ejectment  recover  the  possession  of  the  land, 

without  notice,  205.  a.  n.  1. 
The  law  of, 

Ist  As  to  the  origin  of  mortgages ; 

2dly.  What  constitutes  a  mortgage  ; 

3dly.  The  nature  of  the  estates  of  the  mortgagor 
and  mortgagee ; 

4thly.  The  nature  of  an  equity  of  redemptton ; 

5tl4y.  On  general  devises  by  mortgagees  in  fee 
of  their  real  estates,  205.  a.  n.  I. 
The  debt  and  securities,  how  considered  in  equity, 

and  how  at  law,  ibid. 
Who  may  or  shall  redeem,  and  in  what  proportions, 

208.  a.  n.  1. 
Redemption  of,  by  contribution,  ibid. 
For  years,  with  respect  to  dower,  ibid. 
Succinct  observations, 

1st.  On  the  right  of  the  executors  to  receive  tha 
mortgage  debt; 

2dly.  On  the  application  of  the  mortgagor's 
personal  estate  in  discharge  of  his  mort- 
gage debts; 

3d]y.  On  limiting  the  right  of  redemption  to 
persons  not  entitied  to  the  ownership  of 
the  land,  when  the  mortgage  is  executed; 

4thly.  On  the  length  of  possession  by  a  mort> 

gagee  which  bars  the  mortgagor's  right  of 

redemption,  208.  a.  (208.  b.  13th  ed.)  n.  1. 

In  fee  are  chattel  interests  in  equity,  208.  a.  (208. 

b.  13th  ed.)  n.  1.  Ist 
Whether  the  estate  or  the  person  receiving  tbe 

money  is  to  be  debtor  for  it,  where  such  person 

has  only  a  partial  estate,  ibid.  3dly. 
When  discharged  by  tenant  for  life,  whether  the 

debt  continues  a  subsisting  oharge,  239.  b.  n.  3. 
Of  renewable  leaseholds,  what  provisions  should 

be  inserted  in,  200.  b.  n.  1.  XL 
When  the  money  secured  upon  mortgage  is  setUcd 

or  assigned  upon  various  trusts,  there  should  be 

two  deeds,  ibid.  n.  I.  XIV.  5. 
For  long  terms  of  years,  205.  a.  n.  1.  4thly.    290. 

b.  n.  1.  XV. 
Forfeiture  of,  ibid. 
In  the  civil  law,  ibid. 

Mortgagees,  lessees,  Ac.  are  considered  aa  pur- 
chasers, ibid. 
See  more  oonoeming  Mortgages,  171.  b.  n.  5.    222. 

b.  n.  2.    237.  a.  n.  1.  in.    271.  b.  n.  1.  VIL  2. 

290.  b.  n.  1.  XIV.  1,  2,  3,  4.    309.  a.  n.  1. 

Jtfbftmatn, 

Power  of  granting  licences  to  alien  in,  99.  a.  n.  1. 
Cities  and  towns  having  customs  to  devise  in 
mortmain,  112.  b.  n.  2. 

Mortmain  Res^ 

85.  a.  n.  1. 
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HO 


OA 


170.  b.  n.  3.  4. 

Mumcipal  Laufy 

107.  a.  n.  6. 

Murder^ 

74.  b.  n.  1.  157.  «.  n.  4.  161.  a.  n.  S.  890.  b.  n.  2. 

N. 

Aod  arms  of  a  MtUer,  827.  a.  n.  2.  II.  2.  8. 

Natural  life^ 

182.  a.  n.  1. 

Natural'bom  mbjed^ 

May  deriye  title  by  deseent  through  hS>  parents 

thoagh  aliens,  8.  a.  n.  2. 
Who,  thoagh  bom  bejond  8e%  8.  a.  n.  1.  128.  a.  n. 

2.  129.  a.  n.  2. 

Nxturalizatum^ 

A  bill  of,  with  the  nsnal  clanse,  129.  a.  n.  1. 
An  act  of,  without  any  exception,  ibid. 

Naturalized  persansy 

Incapacities  of,  129.  a.  n.  1. 

NaturcU  childy 

{In  tke  Roman  law),  Filiut  natwrcUt$,  a  tmlgo  bar- 
baroruM  opponUmr,  legiHmo.  Sed  revera  opponi- 
twrJUio  adoptivo,  Ac.  244.  a.  n.  1. 

Negative  wordsy 

In  a  statute  declaratory  of  the  common  law,  115.  a. 
n.  9. 

Neighbourhood  or  Yisney 

125.  a.  n.  2. 

Next  of  bloody 

88.  b.  n.  2.  5,  0,  7. 13. 

Married  to  a  freeman,  whether  she  is  enfranchised 
for  eyer,  or  entitled  to  dower;  and  why  the 
issue  are  free  by  the  common  law,  128.  a.  n. 

3,  4,  6.  7. 

mkUdicUy 

Recovexy  on,  to  bar  a  lessee  of  his  term,  46.  a.  n.  8. 
BecoTcry  apon,  in  waste,  355.  a.  n.  1. 

I^MUyy 

Whether  a  man  may  be  noble  pw  auUr  vie,  16. 

b.  n.  7. 
Of  the  nations  on  the  continent,  191.  a.  note,  sect. 

V.8. 
The  English,  how  it  differs  from  that  of  foreign 

nations,  ibid.  V.  4. 
Letters  of,  in  France,  248.  b.  n.  2. 
Of  France,  as  to  descent  Ac.  325.  b.  n.  2.  III. 
See  also,  9.  b.  n.  4.    16.  b.  n.  4,  5,  6. 

NbU  protequiy 

Against  two  tiler  or  before  judgment  against  the 
other,  232.  a.  n.  1. 

NM'-claimy 

The  statute  of,  121.  a.  u.  1. 

During  fire  years  after  a  fine  leried  by  an  heir 

bars  a  devisee,  Ac.  240.  b.  n.  2. 
By  a  stranger  to  a  fine,  effect  of  at  common  law, 

262.  a.  n.  (B). 
Reference  to  oases  on  the  present  effect  of  time  in 

barring  legal  remedies,  and  conferring  titles,  ibid. 


Nim  oompoi  mentiiy 

Whether  he  can  plead  his  own  disability,  2.  h.  >• 

12. 247.  a.  n.  2. 
Distinctions  respecting  madness,  246.  b.  n.  1. 
Semel  fwrihnnduM  tmnptr /uribundu§  pngnmitmr, 

ibid. 
Reference  to  cases  on  lunacy,  ibid. 
A  fine  leried  by  an  ideot  or  other  insane  persoBy  ii 
#     good,  247.  a.  n.  2. 

Nbn  estfactumy 

(In  pleading)  35.  b.  n.  7. 

Nbnobttantey 

120.  a.  n.  8. 

NonsuOy 

139.  a.  n.  1.    139.  b.  n.  1.  282.  a.  n.  L 

Non-USCTy 
261.  a.  n.  1. 

Notay 

Obserrations  on  Cbibe't  inferences  from  this  wwif 
17.  b.  n.  1.    22.  a.  n.  2. 

Noticey 

To  quit,  where  and  what  neceisary  or  not,  67«  h. 

n.  2.    270.  b.  n.  1. 
Of  a  trust,  with  respect  to  priTity  of  person^  290. 

b.  n.  1.  UL 
Of  a  trust,  as  to  responsibility  for  the  application 

of  money  paid  to  trustees,  290.  b.  n.  1.  XIV. 
Of  a  trust,  is  implied  by  equity,  where  a  trustee 

conveys  without  consideration  to  a  person  who 

has  not  express  notice,  290.  b.  n.  1.  IV.  V.^ 
Of  a  prior  incumbrance,  ibid.  n.  1.  XV. 
Of  a  settlement,  342.  b.  n.  1.  VIII. 
See  more  concerning  Notice,  47.  b.  n.  8.  59.  a.  n*  4. 

68.  a.  n.  2.  66.  b.  n.  2.  167.  b.  n.  1.  207.  a.  n.  1. 

209.  a.  n.  1.  V.  1.  270.  b.  n.  1. 290.  b.  n.  1.  XIT. 

290.  b.  n.  1.  XIV.  L  309.  a.  n.  1. 

Notorietyy 
Of  title,  239.  b.  n.  2. 
Of  possession,  375.  b.  n.  1. 
Of  livery,  880.  a.  n.  1. 
See  more  concerning  notoriety,  48.  a.  n.  3.  98.  b.  n. 

1.    250.  b.  n.  1.    264.«.n.  1.  271.  b.  n«  1.  UL 

290.  b.  n.  1.  XUL 

North  Seay  (the) 

107.  a.  n.  6. 

Nuisance  in  a  Highway  y 

56.  a.  n.  2. 

Nullum  tempus  occurrit  regiy 

Exceptions  to  this  role  specified,  119.  a.  n.  1. 
With  respect  to  survivorship  before  office  foond, 

where  a  purchase  is  made  by  an  alien  and  a 

subject,  180.  b.  n.  2. 

Nuncvpatwe  WiUsy 

111.  a.  n.  8. 

0. 
Oathy 

Of  allegiance,  68.  b.  n.  1.  2. 172.  b.  n.  1.  233.  a.  n. 

1.  391.  a.  n.  2.  IL  IV.  1. 

Of  supremacy,  120.  a.  n.  8.  288.  a.  a.  1.  891.  a.  n. 

2.  ILIV.l. 

Of  secre^  in  a  commission  to  examine  witnesses, 
and  with  respect  to  commissions  of  partidoa 
167.  b.  n.  3. 

Of  abjuration  391.  a.  n.  2.  IL 
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OcBth, 

Pirescribedy  for  Roman  oathoUos,  bj  18  Geo.  8.  o. 

00.  391.  a.  n.  2.  HI.  3. 
.    .    .    .  by  SI  Geo.  3.  o.  32.  391.  a.  n.  2.  HI.  3. 
Under  the  militia  act,  891.  a.  n.  2.  IV.  8. 
See  more  ooneeming  OathB,  06.  b.  n.  4.  110.  a.  n. 
6.    199.  b.  n.  1. 

Obligation^ 

Made  to  the  king,  191.  a.  note  sect  VL  9. 
What  payment  is  pleadable  aa  a  bar  to,  212.  b.  n.  1 . 
Diferenee  betireen  it  and  a  feoffment  on  condition, 

220.  b.  n.  1. 
In  the  di^unetiTe,  225.  a.  n.  1. 
Where  a  release  to  one  obligor  shall  be  a  discharge 

to  both,  282.  a.  n.  1. 
Where  the  obligee  is  made  execntor  by  the  obligor, 

204.  b.  n.  5. 
Bee  Bwd;  and  ftirther  eonoeming  Obligations, 

40.  a.  n.  8.  172.  a.  n.  2.  207.  a.  n.  2.  213.  b.  n. 

1.  230.  b.  n.  1. 

Occupancy^ 

In  what  oases,  and  of  what  things  it  may  be,  41. 

b.  n.  1,  2,  8,  4,  6. 
Special,  22.  a.  n.  3.    41.  b.  n.  2,  4. 
General,  is  now  presented  by  statate,  41.  b.  n.  4, 5. 

298.  a.  n.  1.    888.  a.  n.  1. 
In  time  of  war,  249.  b.  n.  2. 

Judicial  whether  grantable  in  reversion,  8.  b.  n.  6. 

Grant  of  by  ecclesiastics,  44.  a.  n.  1. 

Office  of  sheriff,  120.  a.  n.  8. 

Sale  of,  ibid. 

^honour,  106.  a.  n.  8. 

Found  nnder  the  groAt  seal,  180.  b.  n.  2. 

dyil  and  military,  with  respect  to  foifeitnre  and 

penalties  for  not  taking  the  oaths  prescribed  by 

sereral  statutes,  288.  a  n.  1.    391.  a.  n.  2. 
Bee  more  eonoeming  Offices,  3.  b.  n.  8.  0.  16.  b.  n. 

8.  17.  b.  n.  4.  20.  a.  n.  1.  30.  b.  n.  2.  96.  a.  n.  4. 

118.  a.  n.  2. 120.  a.  n.  4. 129.  a.  n.  1.  243.  a.  n.  2. 

Onus  prcbandi^ 

98.  a.  n.  2. 

Or^  constraed  and^ 

8.  b.  n.  6. 

Orders^ 

Interlooutory  and  final,  108.  a.  n.  2. 

OrdinancB^ 

How  it  differs  from  a  statute,  169.  b.  n.  2. 
See  more  eonoeming  Ordinances,  42.  b.  n.  1.  116. 
a.  n.  18.    169.  b.  n.  1.  200.  a.  n.  1. 

Ore, 

106.  a.  n.  1. 

Orphanage  monies^ 

190.  a.  n.  2. 

Original^ 

And  counterparts  of  a  deed,  229.  a.  n.  3. 
Action  by.  286.  a.  n.  1. 

Ouster, 

Forcible,  remedy  for,  given  to  persons  not  having 

the  freehold,  267.  b.  n.  1.    271.  a.  n.  1. 
See  also,  48.  b.  n.  7.    66.  b.  n.  14. 

Ouster  le  maine, 

48.  b.  n.  0.  > 


Ouilawry, 

Whether  given  by  the  eommon  law  against  con- 
structive breaches  of  the  peace,  128.  b.  n.  1. 

Whether  a  determination  of  an  estate  at  will,  65. 
b.  n.  13. 

In  personal  actions,  whether  a  disqualification  to 
be  a  Juror,  168.  a.  n.  1. 

See  more  concerning  Outlawry,  41.  a.  n.  2.    107. 

a.  n.  0.    122.  b.  n.  4.    128.  b.  n.  1. 

Oxgang, 

Varies  as  to  its  contents,  89.  a.  n.  2. 

P. 

Palfridus, 
149.  a.  n.  1. 

Panel, 
Of  jurors,  126.  a.  n.  2.  166.  a.  n.  3.  160.  b.  n.  1.  4. 

Paragiunty 

Import  of  Uie  term,  176.  b.  n.  5. 

Paramount  Lard, 

Act  of  cannot  alter  the  tenure  between  the  mesne 

lord,  and  tenant  paravail,  162.  b.  n.  1. 
How  his  release  to  tenant  paravail  operates,  152. 

b.  n.  3. 

Parceners, 

By  the  eommon  law,  108.  a.  n.  1.  to  176.  b.  n.  1. 

both  inclusively. 
By  custom,  176.  b.  n.  2.  to  180.  a.  n  1.  both  in- 

clnsively. 
See  Copareenert;  and  also  69.  a.  n.  1. 186.  a.  n.  9. 

187.  a.  n.  3.    188.  a.  n.  10. 

Parcofracto  {de). 

An  action,  47.  b.  n.  6. 

Pardon, 

Of  alienation,  43.  a.  n.  8. 
By  prerogative,  120.  a.  n.  4. 

Parliament, 

Whether,  on  an  election  for  a  member  of,  an  action 
lies  against  a  returning  officer  for  refusing  a  vote, 
81.  b.  n.  2. 

Town  not  corporate  may  acquire  the  right  of  elect- 
ing repres^ntives  in,  109.  b.  n.  2. 

Etymology,  and  first  use  of  the  word,  110.  a.  n.  1. 8. 

Scotch,  hiatoxy  of,  ibid.  n.  2. 

Origin  of  the  commons  in,  110.  a.  n.  4.  200.  a.  n.  1. 

The  power  of,  120.  a.  n.  8. 

Privilege  of,  does  not  extend  to  eases  of  libel,  126. 
b.  n.  1. 

Duration  of,  110.  a.  n.  0. 

Acts  of,  131.  b.  n.  2. 

The  rolls  or  records  of,  183.  a.  n.  2. 133.  b.  n.  1. 200. 
a.  n.  1. 

The  English,  how  it  differs  from  the  parliaments 
of  foreign  nations,  101.  a.  note,  sect  V.  4. 

See  more  concerning  parliament,  10.  b.  n.  4.  72.  a. 
an.  2.  99.  a.  n.  1.  120.  a.  n.  4.  129.  a.  n.  1.  184. 
a.  n.  1,  2.    134.  b.  n.  1. 

Parliamentum  tenendi  modus. 

Remarks  on  its  antiquity,  09.  b.  n.  2.  110.  a.  n.  3. 

Parol, 

A  lease  for  years  may  be  delivered  by   attorney 

appointed  by  parol,  48.  b.  n.  2. 
The  reason  why  a  husband's  infancy  would  not 

warrant  the  parol  to  demur,  in  a  suit  for  the 
^     wife's  land,  is  the  principle  upon  which  baron 

and  feme  may  IcTy  a  fine  of  the  wife's  land, 

121.  a.  n.  1. 


INDEX  TO  NOTES. 


(clxxxiii) 


PA 


P£ 


Agroemeiit,  169.  %.  n.  3. 
Grant,  169.  a.n.  4. 
Leue,  186.  a.  n.  9. 

Parsons^ 

Whether  they  might  receive  homage,  67.  a.  n.  1- 
Hare  only  a  life  estate,  325.  b.  n.  1. 
Claiming  Jm  eefUnm  are  not  barred  by  war 
ranty,  270.  b.  n.  1. 

Forties  and  Privies^ 

To  a  fine,  121.  a.  n.  1,  2. 

Partilum^ 

By  infant  by  deed,  whether  void,  or  roidable,  51. 

b.  n.  3. 
Of  copyhold  cannot  be  made  without  license  of 

the  lord,  59.  a.  n.  1. 
Binding  on  an  infant  where,  164.  a.  n.  1.    169.  a. 

n.  2.    170.  a.  n.  1.    171.  b.  n.  2. 
Of  an  advowson,  inatancesof,  164.  b.  n.  6. 171.  b. 

n.8. 
Of  whftt  it  cannot  be,  165.  a.  n.  1 — 4. 
Of  a  manor,  how  it  affeeto  things  appendant  there- 
to, 165.  b.  n.  2« 
By  writ,  and  without,  dilTere'noe  between,  165.  b. 

n.  4. 
Whether  the  privilege  of  age  in,  can  be  assigned, 

166.  b.  n.  2.  I 

Writ  of  lies,  notwithstanding  lease  for  yean  by 

one  parcener,  167.  a.  n.  2. 
By  writ,  and  by  commission  out  of  Chancery, 

should  both  be  open  proceedings,  167.  b.  n.  3. 
Writ  of,  169.  a.  n.  2. 1. 
By  release,  ibid.  n. 
By  jadgment,  ibid.  IIL 
By  hotchpot,  ibid.  IV. 
Writ  of  livery  and  partition,  ibid,  V. 
By  the  Roman,  French,  and  Scotch  law,  anthors 

on  referred  to,  169.  a.  2. 
Gommiselon  of,  ibid. 

By  decree  in  Chancery  on  a  bill  filed,  ibid. 
In  Chancery,  169.  a.  n.  2.    171.  a.  n.  3. 
Whether  parol  agreement  for,  or  parol  grant  of 
rent  for  owelty  of,  would  now  be  good,  169.  a. 
n.  3,  4, 
In  pai»,  170.  b.  n.  8. 
In  a  conrt  of  record,  ibid. 

By  agreement  between  husbands,  whether  binding 
on  Uie  inheritance  of  their  wives,  171.  a.  n.  2. 
172.  b.  n.  4. 
Tenant  by  elegit  may  have  writ  of,  187.  ft.  n.  2. 
See  more  concerning  Partition,  10.  a.  n.  1.  46.  a. 
n.  5.  153.  a.  n.  1.  164.  b.  n.  8.  166.  b.  n.  4. 
167.  b.  n.  1,  2.  169.  b.  n.  1.  170.  b.  n.  4.  173.  b. 
n.  1. 4.    174.  b.  n.  2.  4,  6.    187.  a.  n.  1.  3. 

PMura  MeparcUU^ 

A  prescription  for  several  pasture  may  be  made 
against  the  owner  of  the  soil,  122.  a.  n.  6. 

Why  should  not  a  several piteary  exist  without  the 
soU,  as  well  as  a  9evtrai  patture  t  ibid.  n.  7. 

Patent^ 

Making  a  steward  of  the  king's  manor,  61.  b.  n.  1. 
Granting  a  license  to  alien  in  mortmain,  99.  a.  n.  1. 


Patronage^ 

With  respect  to  the  deaneries  of  Wales  and  Ire- 
land, ibid.  . 

All  limitation  of  suits  about  the  right  of,  m  re- 
spect to  advowsons,  Lb  taken  away  by  statute, 
115.  a.  n.  6. 

Of  the  crown  in  respect  to  the  old  and  the  new 
bishoprics,  134.  a.  n.  1, 2,  3,  4,  5. 

In  respect  to  the  Irish  and  Welsh  bishoprics,  134. 
a.n.  5. 

89.  a.  n.  10. 

Peace^ 

Conservators  of  the,  114.  b.  n.  1. 
Constructive  breaches  of,  128.  b.  n.  1. 
What  is  time  of  peace,  in  a  legal  sense,  249.  b. 
n.  1. 


Patria  paUstaSy 

88.  b.  n.  13. 

Patron^ 

And  client,  in  the  Roman  law,  64.  a.  n.  L 

PatfOTuigt^ 

Of  the  crown,  in  respect  to  the  old  and  the  new 
deaneries,  95.  a.  n.  ^ 


Nature  of  stipend  sometimeB  allowed  in  creating, 
83.  b.  n*  5. 

Peerage^y 

Of  France,  as  to  descent,  marriage,  parliament, 
and  rank,  325.  b.  n.  2. 

Peine  forte  et  dure^ 

891.  a.  n.  1. 

Penal  sUUutet^ 

157.  a.  n.  4. 

Penabies, 

120.  a.  n.  4.    233.  a.  n.  1. 

Pensions^ 

97.  a.  n.  3. 

Per, 

Difference  between  tide  in  the  />«r,  and  tide  in  the 
pott,  271.  b.  n.  1.  IL 

PerambukUionSy  \ 

261.  a.  n.  1. 

P^ury, 

290.  b.  n.  1.  Xin. 

Perpetuity,  . 

The  boundaries  prescribed  by  law  against,  20.  a. 
n.  5.    271.  b.  n.  1.  V. 

A  particular  or  qualified  power  has  a  tendency  to 
a  perpetuity,  271.  b.  n.  1.  VIL  2. 

No  nearer  approach  to,  will  be  supported  in  equity 
than  will  be  admitted  at  law,  290.  b.  n.  1.  XVl. 

BTcry  contrivance  tending  to  render  property  un- 
alienable beyond  the  limits  setUed  for  iU  sus- 
pense, is  discouraged  by  the  modern  law,  342, 

Attempted  in  the  will  of  John  Duke  of  Marlbo- 
rough,  379.  b.  n.  1. 

The  utmost  stretch  towards,  is  through  an  exer- 
cise of  a  general  power  of  appointment,  ibid. 

Perganally,  ^     ^  ^^ 

How  far  capable  of  Bettlement,18.  b.  n.  7. 20.  a.  n.  o. 
Period  prescribed  for  the  limitation  of  personal 

estate,  20.  a.  n.  5.    271.  b  n.  1.  V. 
Disposable  by  infants,  at  what  age,  171.  b.  n.  6. 
How  far  customary  divisions  of,  on  a  person's  < 

cease,  remain.  176.  b.  n.  5,  6. 
Contingent  hiterests  in,  how  assignable,  265.  a.  n.  1. 

m  4 
Settlement  of,  by  reference  to  limitation  of  flree- 

hold  estates,  objectionable,  290.  b.  n.  1.  XIL 
Of  a  wife,  851.  a.  n.  1. 
See  more  concerning  Personalty,  88.  b.  n.  13.   89 
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b.  n.  6.    111.  A.  n.  3.    ISl.  a.  n.  1.    176.  b.  d. 
9. 185.  b.  D.  S. 

enofud  DtUiet^ 

rhe  indiyisibUlty  of,  150.  a.  n.  2. 
Born  beyond  seiy  129.  «.  n.  2. 

titilence^ 

120.  n.  3. 

9iU  ierjeantfft 

107.  n.  n.  4.    108.  b.  n.  1. 

Bufband  of  wife,  termor  may  bare  petiUon  of 
rigbt  alone,  40.  b.  n.  5. 

Without  bill,  to  the  ehaneellor,  to  appoint  a  guar- 
dian, 88.  b.  n.  16. 

lo  the  king  or  pariiament,  how  regulated  by  the 
oommon  law  and  by  gtatntee,  257.  a.  n.  3. 

hyncianSy 

rhe  opinion  of,  aa  to  the  i»it%mum  t0mput  parittdi, 
123.  b.  n.  2. 

Ignus^ 

in  the  Roman  law,  205.  a.  n.  1.  let. 

Iscary^ 

Whether  the  ownership  of  the  soil  is  necessarily 
included  in  a  several  fishery,  122.  a.  n.  7. 

Certain  writs,  nerer  applicable  except  to  the  soil, 
lie  for  a  piscary,  ibid. 

Whether  the  grant  of,  generally,  passes  the  soil, 
ibid. 

^£ading^  or  in  respect  to  pleading. 

Who  shall  be  said  to  be  seised  in  his  demesne,  15. 

a.  n.  3.    17.  a.  n.  3.    17.  b.  n.  2.  4. 
Comyn's  Dig.  referred  to,  17.  a.  n.  1. 
Count  and  plea,  diversity  between,  ibid.  n.  3. 
t^o  diversity  between  ad  medietcUem  rectoria  and 

reetoriam  mediekUis,  17.  b.  n.  5. 
Bow  of  a  gift  to  bux>n  and  feme,  and  the  heirs  of 

feme  by  baron,  26.  a.  n.  1. 
Where  profert  of  a  deed  should  be  made,  85.  b  n.  6. 
Where  non  ettfactwn  pleadable,  35.  b.  n.  7. 
Decimation  on  a  Joint  demise  by  tenants  in  oom- 
mon invalid,  45.  a.  n.  7. 
Diversity  between  pleading  a  lease  and  count  In 

debt  for  rent,  47  b.  n.  9. 
lessee  for  years  and  at  will,  in  count  in  debt^ 

57.  b.  n.  1. 
The  words  ad  wluntaiem  (iomtnt,  material  to  ex- 
press copyhold,  58.  a.  n.  1.    176.  a.  n.  1. 
What  should  be  specially  stated  or  not,  89.  a.  n.  7. 
Where  customs  must  be  specially  stated,  110  b.  n. 

3.    175.  b.  n.  4. 
Quod  parte$  Jinia  nikil  halmerunt,  121.  a.  n.  1. 
BeplicaUon  to  plea  of  villenage  givenH[>y  37  Ed. 

III.  c.  16.    122.  b.  n.  2. 
Necessity  of  alleging  the  loetu  in  quo  in  issuable 

facts,  125.  a.  n.  2. 
Common  appendant  need  not  be  prescribed  for, 

122.  a.  n.  2. 
Specially,  176.  b.  n.  4.    283.  a.  n.  1. 
A  defeasance,  what  should  be  stated,  207,  a.  n.  2. 
Lease  and  re-lease  may  be  pleaded  as  a  feoffment, 

207.  a.  n.  3. 
In  bar,  232,  a.  n.  1. 
Of  disability,  247.  a.  n.  2. 
In  bar  of  assise,  251.  b.  n.  3. 
What  matter  that  may  be  given  in  evidence,  may 

also  be  pleaded,  283.  a.  n.  1. 
PUni  admimHramt,  Ibid. 


JNetiding,  or  in  respect  to  pleading, 

Many  several  matters  to  an  action,  by  way  of  de- 
fence, under  4  Ann.  c.  16, 303.  a.  n.  1. 

Where  surplusage  does  not  vitiate,  303.  b.  n.  1. 

Order  of,  304.  a.  n.  1. 

To  jurisdiction  and  afterwards  to  writ,  ibid. 

Estoppels,  why  allowed,  352.  a.  n.  1. 

Of  non-feoffment  is  good  against  warranty,  389.  a. 
n.  2. 

See    Ohligation,  Lean  amd  SeUoB^,  Norn  Oompoo 

JS9ltttt, 

See  more  concerning  Pleading,  3.  a.  n.  7,  8,  9.  17. 
b.  n.  3.  34.  b.  n.  6. 11.  35.  a.  n.  3.  5.  39.  a.  n. 
2,  3.  42.  a.  n.  6.  47.  b.  n.  5. 10.    58.  a.  n.  1.  72. 

a.  n.  3.    98.  b.  n.  1.    117.  b.  n.  4.    121.  a.  n.  6. 
127.  b.  n.  2.  4.    128.  a.  n.  1.    155.  b.  n.  5.  160. 

b.  n.  8.    180.  b.  n.  3.    185.  a.  n.  4.    212.  b.  n. 
1.    225.  a.  n.  2.    225.  b.  n.  3.    226.  a.  n.  1.  282. 

a.  n.  1.    251.  b.  n.  3.    271  b.  n.  1.  VL  2.    800. 

b.  n.  2.    302.  b.  n.  1. 

Pledges  if  Prosecution^ 

161.  a.  n.  4.  I. 

Plow4and, 

69.  a.  n.  2. 

PoUs, 

challenge  to  the,  125.  a.  n.  2.    156.  a.  n.  5. 

Pdygamy, 

Import  of  the  term,  80.  b.  a.  1. 

Poor*s  Rate^ 

47.  a.  n.  18. 

Jrorty 

The  mere  grant  of,  a.  261.  a.  n.  1. 
The  soil  and  fhuBohise  of,  a.  ibid. 

Portions, 

FUial,  176.  b.  n.  5.  f  7. 

Double,  ibid.  n.  10. 

Raised  in  Ireland  were  payable  in  England^  in 

the  case  stated,  211.  b.  n.  2. 
When  vested  or  lapsed.  237.  a.  n.  1. 1. 
See  more  ooneeming  Portions,  176.  b.  n.  8. 271,  b. 

n.  1.  V.  1.  Vn.  2.    290.  b.  n.  1.  XV. 

Possessio  fratriSy 

Might  be  of  a  use  before  27  H.  8.  o.  10. 14.  b.  n.  5. 
May  be, — 

Of  copyhold,  before  admittance,  ibid.  n.  6. 

Of  divers  parcels  of  land,  by  entry  into  one 
parcel  generally,  without  actual  entry  into 
the  other  parcels,  15.  a.  n.  8. 

Of  an  equity  of  redemption,  205.  a.  n.  1.  3dly. 

Of  dignities,  1 5.  b.  n.  3. 
What  will  amount  to,  15.  a.  n.  2.  4,  5.  7.    15.  b. 

n.  1.    29.  a.  n.  3. 

Possession, 

The  right  of,  238.  a.  n.  1. 
Length  of,  262.  a.  n.  (B). 
The  mere,  bare,  or  naked,  238.  a.  n.  1.    266  a. 

n.  1.    266.  a.  n.  (A.) 
Where  the  title  to  is  equal,  the  party  who  obtains 

the  right  shall  be  preferred,  276.  b.  n.  1. 
Of  ontui  que  Irturt,  is  the  possession  of  the  trustee, 

290.  b.n.4.  XV. 
See  more  oonoeming  Possession,  88.  a.  n.  1.    88. 

b.  n.  12.    117.  a.  n.  3.  . 

Possessory  action, 

121.  a.  n.  1. 

Possibility,  double,- 
Instanee  o^  184,  a.  n.  1. 
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S«e  in^re  oonoeming  PoiiibilitiM»  19.  b.  n.  1. 
S6.  b.  n.  8.    365.  %.  n.  1. 

Difference  between  title  in  the  pw,  and  title  in  the 

nott,  271.  b.  n.  1.  IL 
Abatement^  di«ei«in,  kc^  are  in  the  po9i,  239.  a. 

a.  2. 


With  respect  to  tenure,  78.  b.  n.  *.    88.  b.  n.  11. 

PotUgumous  children^ 

65.  b.  n.  8.    123.  b.  n.  2. 

Poti  noli . 

(The),  of  Scotland,  141.  b.  n.  2. 

Rnt  Office, 

Ifaater  of  the,  88.  b.  n.  3. 

Fbund^ 

Where  distreef  for  rent  may  be  impoonded,  nnder 
11  Geo.  IL  c.  19.    47.  b.  n.  4. 

Power  claimed  by  prerogtOiwe, 

The  diflpensing  power,  as  to  repealing  laws,  is  an- 
nihilated, 120.  a.  n.  3.  4. 
Bee  also,  King ;  Prerogative, 

Power  of  the  courts  of  law  and  equity. 

In  staying  proceedings  at  law,  202.  a.  n.  3. 

Powers  at  common  law, 

Of  attorney,  whether  good  if  made  by  inden- 
ture, and  the  attorney  be  not  a  party,  52.  b. 
n.  4. 

-  -  •  in  some  eases  may  be  created  exeontoiy, 
after  the  party's  death,  52.  b.  n.  7. 

See  Attomejf  ;  L  etter  of  Attomeg 

Where  exercisable  by  an  infant,  52.  a.  n.  2. 

Where  given  to  more  than  one,  by  whom  they  may 
be  executed,  52.  b.  n.  2. 

Naked,  exercisable  by  a  feme  oorert,  witiiont  her 
baron,  112.  a.  n.  6. 

Whether  a  power  of  selling  given  to  execntors 
shall  snryive,  113.  a.  n.  2.  181.  b.  n.  3.  230.  a. 
JL  1. 

To  distrain  for  rent  in  arrear,  and  to  enter  and  re- 
oeive  the  profits  till  payment  of  the  arrears, 
143.  b.  n.  6. 

Of  re-entiy,  for  non-payment  of  rent,  142.  a.  n.  2. 

See  Dittreu ;  Entry  ;  Re-entry, 

Powers  in  equity^  or  with  respect  to  equity, 

Qt  declaring  trusts,  271.  b.  n.  1.  VIIL  1.  290.  b. 

n.  1. 
Cannot  be  exercised  by  an  infant,  52.  b.  n.  2.  171. 

b.  n.  5. 
A  power  at  common  law  in  nature  of  a  trust, 

uough  extinct  at  law,  would  be  enforced  in 

equity,  113.  a.  n.  2. 
Appointment  of  a  trust  with  a  conveyance  from 

the  trustees,  is  safer  for  a  purchaser  than  a  mere 

appointment  of  a  use,  271.  b.  n.  1.  VIL  2. 

Powers  since  the  statutes  of  uses  and  wills^ 

Testamentary, 
As  to  estates  pur  atUer  vie,  41.  b.  n.  5. 
As  to  land  generally.  111.  b.  n.  n.  1. 3,  4.  271. b. 

n.  1.  Vin- 1. 
As  to  personalty,  176.  b.  n.  5,  6.  9. 
As  to  the  appointment  of  a  guardian,  88.  b.  n. 
14, 15. 
I>erlving  their  eifect  from  the  statute  of  uses,  or 


Powers  since  the  statutes  of  uses  and  witts^ 
^. 

the  statute  of  wills,  disonssion  on  the  suspeaaioii 
and  extincUon  of,  342.  b.  n.  1. 
Definition  of  a  power:  and  what  may  be  termed  a 
power  of  ownership,  and  what  a  limited  power, 
or  a  power  chaiged  with  a  discretionary  tnis^ 
342.  b.  n.  1. 
Powers  may  be  distinguished  into  powers  collata- 
ral,  and  powers  relating  to  the  estate  of  the 
donee  of  the  power  in  the  land ;  and  the  latter 
may  be  subdivided  into  powers  appendant  to 
an  estate,  and  powers  in  gross,  ibid.  II. 
As  to  the  suspense  or  extinguishment  of  powers 

collateral  to  the  land,  ibid.  III. 
As  to  powers  relating  to  the  estate  of  the  dosea 

of  the  power  in  the  land,  ibid.  lY. 
As  to  such  of  the  powers  relating  to  the  estate  of 
the  donee  of  the  power  in  the  land  as  are  said  to 
be  powers  in  gross,  ibid.  V. 
Powers  appendant  or  in  gross  may  be,  but  are  not 
necessarily  extinguished  by  a  feoffment^  flne^ 
or  common  recovery,  ibid.  VL 
Such  eonveyanoee  will  not  have  this  effect,  if 
they  are  accompanied  by  a  deed,  which 
directs  them  to  operate,  as  a  confirmation 
of  the  subsisting  uses,  and  either  declares 
no  other  uses,  or  declares  none  inconsistent 
with  such  subsisting  uses,  ibid.  VI.  1. 
Where  a  tenant  for  life  has  a  power  of  ap- 
pointment, and,  by  a  deed  executed  in  the 
manner  preecril>ed  for  the  exercise  of  the 
power,  covenants  to  levy  a  fine,  and  direets 
it  to  operate  to  uses  warranted    by  the 
power,  the  fine  will  not  destroy  the  power, 
but  operate  in  concurrence  with  the  deed, 
as  an  exercise  of  it,  ibid.  VI.  2. 
In  all  cases  where  a  fine  or  common  recovery 
can  be  so  connected  with  a  prior  deed,  as 
to  make  with  it  one  entire  assurance,  the 
fine  or  recovery  will  operate  not  to  suspend 
or  extinguish,  but  to  strengthen  and  estab- 
lish the  powers  contained  in  that  deed, 
ibid.  YL  3. 
Any  contract  entered  into  by  the  donee  of  a  power, 
with  which  an  exercise  of  the  power  would  be 
inconsistent,  prevents,  at  least  in  equity,  a  valid 
exorcise  of  it,  ibid.  VIL 
It  even  may  be  thought  doubtftil  whether  the  exer* 
oise  of  the  power  would  not  be  void  also  at  law, 
on  the  ground  that  there  can  be  no  ceatui  fue 
M»e  under  the  statute,  who  would  not  have  been 
eeetui  que  truet  at  common  law,  ibid.  VIH. 
The  effect  which  conveyances    by  the    person, 
seised  for  the  time,  of  the  land,  have  on  collate- 
ral powers  vested  in  other  persons,  ibid.  IX. 
As,  where  a  tenant  for  life  under  a  settlement 
containing  the  usual  powers  of  sale,  exe- 
cutes a  feoffment,  levies  a  fine,  or  suffers  a 
recovery,  ibid.  IX.  1. 
The  effect  of  feoffments,  fines,  or  recoveries 
of  tenants  in  tail,  on  powers  vested  in  other 
persons,  with  respect  to  certain  cases  which 
frequently  occur  in  pmctice,  ibid.  IX.  2. 
An  act  which  may  bo  considered  either  as  the  ex- 
ecution of  a  power  derived  from  an  interest  or 
as  an  execution  of  a  power  epeeiallg  reeerved, 
may  operate  in  the  latter  way  if  it  cannot  take 
effect  in  the  former,  112.  a.  n.  1. 
As  to  lord  Coke's  distinction  between  a  feoiHnent 
to  the  uee  of  a  laet  will,  and  one  to  tvch  uee*  cm  the 
feoffor  eKotdd  appoint  bg  laet  vfill,  112.  a.  n.  2. 
A  feme  oovert  may  without  her  husband  appoint 
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Powers  since  the  statutes  of  uses  and  unlls, 

lands  in  execntion  of  a  mere  power  or  authority, 

112.  a.  n.  0. 
Of  entry  limited  by  way  of  nse,  203.  a.  n.  3.  III. 
Of  tenant  for  life,  203.  b.  n.  1.  IV. 
Extinguished,  ibid. 
Bpecial,  to  raise  money  by  mortgage,  208.  a.  (208. 

b.  13th  ed.)  n.  1.  3dly. 
Who  shall  be  entitled  to  a  power  of  leasing,  as 

ajwignee,  210.  a.  n.  1. 
Of  leasing,  2U.  a.  n.  1. 
BiTect  of  an  exercise  of  a  power  of  appointment  on 

the  nses  limited  in  default  of  appointment  216. 

a.  n.  2. 
Whether  a  power  of  rerooation  may  be  defeated 

by  a  defeasance,  230.  b.  n.  1. 
Where  the  execution  is  good,  and  only  the  exoess 

Toid,  258.  b.  n.  1. 
It  has  been  contended,  that,  if  lands  are  conveyed 

to  A.  and  his  heirs,  to  such  uses  as  A.  shall  ap- 
point, and  in  default  of  appointment  to  the  use 

of  himself,  his  heirs  and  assigns — ^the  power  of 

appointment  is  void,  271.  b.  n.  1.  VI. 
The  relation  between  the  deed  by  which  they  are 

created,  and  the  deed  by  which  they  are  exe- 
^    outed,  271.  b.  n.  1.  VIL  2. 
Of  appointment, 

General,  271.  b.  n.  1.  VIL  2. 

Particular  or  qualified,  ibid. 
Of  ownership,  ibid. 
Of  selection,  ibid. 
Distinction  between  deeds  and  wills  as  to  powers, 

ibid. 
The  execution  of,  ibid. 
Informal  execntion  of,  ibid. 
Effect  of  execution  of,  by  lease  and  releaae^  ibid. 
Two  precautions  in  ^e  exercise  of,  Ibid. 
Kot  well  created  or  suspended,  ibid. 
Over  real  and  personal  estate  intended  to  be  sub- 
jected to  the  appointment  of  husband  and  wife^ 

should  precede  their  life  estates,  ibid. 
An  appointment  of  a  trust  with  a  conveyance  from 

the  trustees  is  safer  for  a  purchaser  than  a  mere 

appointment  of  a  use,  ibid. 
Suspended  and  extinguished  by  secret  acts,  ibid. 
Of  revocation  and  new  appointment^  ibid.   379.  b. 

n.  1. 
Limited  to  persons,  and  the  survivor,  and  his  heirs, 

271.  b.  n.  1.  VIL  2. 
Limited  to  persons  and  the  survivor,  his  executors 

or  administrators,  ibid. 
Infants  cannot  convey  under  a  power  without  an 

act  of  parliament,  ibid. 
It  should  be  expressed  what  uses  are,  and  what 

nses  are  not,  intended  to  be  over-reached  by 

the  execution  of  a  power,  ibid. 
Of  leasing,  of  sale  and  exchange  of  Jointuring,  of 

charging  with  portions,  of  mortgaging,  ibid. 
To  be  exercised  by  parties  when  in  actual  posses- 
sion under  the  limitations,  ibid. 
Whether  the  statute  of  nses  extends  to  the  statutes 

of  wills,  with  respect  to  powers  in  wills,  ibid. 

n.  1.  vin.  1. 
Distinction  between  powers  and  trusts,  290.  b. 

n.  1.  IX. 
Of  sale  authorizing  a  purchase  of  leasehold  for 

years,  ibid.  n.  1.  XII. 
To  raise  from  real  estate  the  deficiency  of  personal 
estate  for  debts  and  legacies,  ibid.  n.  1.  XIV.  4. 
By  which  B.  appoints  an  estate  to  the  use  of  the 
right  heirs  of  A.  tenant  for  life,  with  respect  to 
the  rule  in  Shelley's  case,  299.  b.  n.  1. 


Powers  since  the  staUttes  of  uses  and  wiBs^ 

Reference  to  a  treatise  on,  342.  b.  n.  1.  IX.  2. 

Difference  between  general  and  limited  powers  of 
appointment,  as  to  the  doctrine  against  perpe- 
tuity, 379.  b.  n.  1. 

See  more  concerning  Powers  deriving  their  effMt 
from  the  statute  of  uses,  12.  b.  n.  2.  53.  b.  n*  7. 
237.  a.  n.  1.  271.  b.  n.  1.  VL  Vn.  VHI.  1.  290. 
b.  n.  1.  V.  6. 

Poyninf^s  Law^ 

141.  b.  n.  5. 

Practice^ 

Ancient  authorities,  should  they  import  that  guar- 
dianship in  socage  is  assignable,  are  sufficiently 
answered  by  the  doctrine  and  practice  of  later 
times,  88.  b.  n.  18. 

The  king's  right  of  presentation,  in  preference  to 
a  bishop's  executors,  may  be  considered  as  set- 
tled by  au(Aort(te«  and  long  praettee,  90.  b.  n.4. 

Of  the  courts,  in  considering  40  weeks  as  the  usual 
time  for  a  woman's  going  with  child,  123.  b.  n.  2. 

In  trials  for  crimes,  as  to  hundredors,  125.  a.  n.  2. 

Of  conveying  titles  to  estates,  208.  a.  n.  1. 

Prcedia  stipendiaria^ 

64.  a.  n.  1. 

Pracipe  quod  reddat^ 

122.  a.  n.  7. 

Pramunire^ 

Is  so  called  from  the  words  of  the  writ,  391.  a.  n.  2. 
Defined  from  Mr.  Justice  Blackstone,  ibid.    See 

Boman  Catholica, 
See  more  concerning  Prssmunire,  42.  b.  n.  3.    95. 

a.  n.  4.    134.  a.  n.  4. 

Preamble^ 

79.  a.  n.  2. 
Prebendy 

44.  b.  n.  8. 

Prebendaries^ 

95.  a.  n.  2. 

Preceuitions^ 

Very  few  of  the  precanUons  required  by  the  gene- 
ral practice  of  the  profession,  can  be  safely  dis- 
pensed with,  290.  b.  n.  1.  XV. 

Precedent^ 

'  The  17  Ed.  IL  st  2,  intitled,  Jfodtu  faciendi 
homagium  et  /idelUatem,  is  not  a  statute,  but 
only  a  precedent,  07.  a.  n.  2. 

Precedency^ 

As  to  foreign  dukes,  earls,  Ac,  16.  b.  n.  4. 

Reference  to  authors  on  precedency  in  general, 
and  as  to  the  Irish  peers,  ibid. 

As  to  the  bishops  of  London,  Durham,  and  Win- 
chester, 94.  a.  n.  5. 

iV«  contract^ 

79.  b.  n.  2.  4. 

Pregnancf/y 

Probable  period  of,  123.  b.  n.  1,  2. 

PrelaieSj 

Deans  of  chapters  are  minor  prelates,  95.  a.  n.  4. 
Whether  bishops  sit  as  prelaUt  of  the  church  so  h,r 

as  the  lords  act  in  a  Mgislatiive  character,  IH,  b. 

n.  1. 
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Differing  from  the  habendum,  the  former  being 
joiDt»  and  the  latter  several,  or  otherwise,  26.  b. 
n.  4. 

Or  habendum,  how  far  qualified  by  a  9e%Ucet,  180. 
b.  n.  1. 

See  also  183.  b.  n.  2,  8. 

Of  being  entitled  to  the  bona  vacantia,  191.  a.  note, 

■eot  VL  11. 
Bemedies  of  the  crown  for  the  recovery  of  debts, 

309.  a.  n.  1. 
See  more  concerning  Prerogative,  43.  a.  n.  3.    58. 

b.  n.  7.    69.  a.  n.  7.    88.  b.  n.  11. 16.    90.  b.  n.  4. 

110.  a.  n.  5.    119.  a.  n.  1.    120.  a.  n.  4.    131.  b. 

n.  2.    133.  b.  n.  1.    165.  a.  n.  6.    172.  a.  n.  9. 

191.  a.  note,  sect  VL  9.    201.  b.  n.  8.    207.  b. 

B.  1.    239.  a.  n.  5.    261,  a.  n.  1.    335.  a.  n.  1. 

I^rescription^ 

A  warren  by  prescription,  58.  a.  n.  8. 

Tiae  by,  114.  b.  n.  1. 

Donble,  105.  a.  n.  1. 

By  the  law  of  the  twelve  Tables,  325.  a.  n.  1. 

See  more  concerning  Prescription,  83.  a.  n.  3.    93. 

a.  n.  2.    114.  b.  n.  2.     115.  a.  n.  9. 11.  13.  16. 

119.  a.  n.  1.    122.  a.  n.  2,  3,  4.  6.    165.  b.  n.  1. 

188.  b.  n.  3.    261.  a.  n.  1. 

Whether  grantee  of  eldest  coparcener  entitled  to 

priority  of,  166.  b.  n.  2. 
See  Simony. 
See  more  concerning  Presentation,  90.  b.  n.  4. 

95.  a.  n.  4.    119.  a.  n.  1.    186.  b.  n.  9. 

Presentment^ 

Of  a  eopyhold  surrender,  62.  a.  n.  1,  2. 

J^esumption^ 

-  Violent  against  legitimacy,  126.  a.  n.  2. 
That  marriage  proves  legitimacy,  ibid. 
That  a  fief  was  a  proper  fief,  191.  a.  note,  sect  XL 
In  some  courts  on  the  continent,  that  land  is 

feudal ;  in  others,  that  it  is  allodial,  191.  a.  note, 

secL  VL  1.  4.  8. 
Feudal  service  was  always  presumed  by  law  to  be 

annexed  to  a  fief,  201.  a.  n.  1. 
That  an  interlining  was  made  at  the  time  of 

making  the  deed,  225.  b.  n.  1. 
That  a  legacy  charged  on  real  estates  should  not 

vett  till  the  time  in  which  it  is  made  payable, 

837.  a.  n.  1.  I. 
What  is  a  strong  ground  for  presuming  the  con- 
trary, ibid. 
Degrees  of,  in  favour  of  the  title  of  a  dispossessor, 

239.  a.  n.  1. 
When  a  disseisor  enfeoflb  his  father,  242.  a.  n.  1. 
That  a  child  is  legitimate,  244.  a.  n.  2. 
JSemel  /ttribundiM  semper  fwribnndua  prouumttur, 

246.  b.  n.  1. 
That  the  heir  of  a  disseisor  has  a  right  of  pos- 
session, 250.  b.  n.  1.    277.  a.  n.  1. 
And  usage  are  often  the  sole  foundations  of  public 

rights,  261.  a.  n.  1. 
Afforded  by  length  of  possession,  in  fayour  of  right, 

262.  a.  n.  (B). 
That  a  new  lease  was  obtained  by  means,  or  in 

respect,  of  the  party's  interest  in  the  old  lease, 

290.  b.  n.  1.  XL 
As  to  right  of  possession,  825.  a.  n.  1.    326.  b. 

n.  1.  IV. 
Of  an  oMumpeit  to  take  a  benefit^  887.  b.  n.  1. 


Fresumptiony 

That  what  a  man  has  alleged  once  is  true,  with 

respect  to  estoppels,  352.  a.  n.  1. 
As  to  warranties   commencing    by  disseisin,  it 

cannot  be  presumed  that  the  unjust  ancestor 

will  leave  a  recompense  to  his  heir,  366.  b.  n.  1. 
That  the  heir  receives  a  recompense,  in  case  of 

warranty,  367.  b.  n.  1. 
Against  a  matter  of  fact,  372.  b.  n.  8. 
Against  which  no  proof  is  admitted,  352.  a.  n.  1. 

873.  a.  n.  8. 
In  case  of  warranties  by  tenant  for  life  or  years, 

if  no  entry  for  forfeiture  was  made  in  the  life- 
time of  such  tenant,  373.  b.  n.  2. 
See  more  conoeming  Presumption,  24.  b.  n.  8. 

26.  b.  n.  2.    86.  b.  n.  6.     65.  a.n.  1.    81.b.  n.2. 

93.  a.  n.  2.    122.  a.  n.  7.    123.  b.  n.  1, 2.    134.  b. 

n.l.    144.  b. n.2.    159.b.n.  1,2.    161. a. n. 4. 

92.  b.  n.  2. 

PnesUy 

The  marriage  of,  134.  a.  n.  6. 
Secular,  136.  b.  n.  2.     136.  a.  n.  1. 

lYimer  Seisins^  or  OusterlemainSf 

85.  a.  n.  1.    93.  b.  n.  3.    108.  b.  n.  1. 

JhrimogenitMiret 

191.  a.  note,  sect  VI.  4. 

Priority^ 

By  means  of  an  implied  admittance  to  copyhold, 
60.  a.  n.  2. 

And  posterity,  as  to  tenure,  78.  b.  n.  *.  88.  b.n.  11. 

Of  possession  of  an  infant's  person,  as  to  guardian- 
ship by  nature,  88.  b.  n.  12. 

Private  Acts^ 

98.  b.  n.  1. 

Privilege  of  ParliameM^ 

128.  b.  n.  1. 

Privilege  of  Sanctuary^ 

92.  b.  n.  2. 

Privy  Council^ 

110.  a.  n.  5.    129.  a.  n.  1. 

Privy  Sealy 

As  to  a  common  recovery  by  an  infant,  880.  b.  n.  1. 
And  Parties  to  a  fine,  121.  a.  n.  1,  2. 

Privity, 

Want  of,  between  a  lord  paramount  and  a  tenant 

paravail,  152.  b.  n.  1,  2,  3. 
Between  a  lessee  for  years  of  an  advowson  and  the 

lessor,  249.  a.  n.  2. 
Between  a  tenant  at  will  and  the  lessor,  270.  b.  n.  1. 
In  estate  and  confidence  in  the  person  between  a 

feoffee  and  cestui  que  use,  at  common  law,  271. 

b.  n.  1.  n. 
Between  a  releasor  and  the  releasee  is  necessary, 

where  the  release  operates  by  enlargement,  272. 

b.  n.  1. 
Is  not  required,  as  to  releases  by  mitter  le  droit, 

274.  a.  n.  1. 
Privity  of  estate  and  privity  to  the  person,  as  to 

uses  at  common  law,  and  trusts  in  equity,  290.  b. 

n.  1.  in.  IV. 
A  confirmation  may  be  good,  where  a  release 

would  be  void  for  want  of  privity,  296.  a.  n.  2. 
There  is  no  privity  of  contract  between  an  original 

lessor  and  an  under-lessee,  308.  a.  n.  1. 
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117.  A.  n.  1. 

Of  court  in  criminal  and  civil  gaits,  conld  not  be 
directed  to  the  proper  officer,  if  the  issoAhle  fact 
was  not  alleged  within  some  oonntj,  125.  a.  n.2. 

Judicial,  136.  a.  n.  1. 

IVochein  Amy^ 

89.  a.  n.  2.    135.  b.  n.  1. 

IVoclanuUianf 

Of  war,  as  to  aliens,  129.  b.  n.  2. 
Prohibiting  commerce,  ibid. 
Of  war,  how  qaalified  with  respect  to  alieni  resident 
here,  129.  b.  n.  3. 

0faflne,underlR.nLand4H.VII.  121.a.n.l. 

I^'ocuratores  pradiorum^ 

64.  a.  n.  1. 

Procurert  cf  TVapass^ 

181.  a.  n.  1. 

Or  showing  of  a  deed  in  court,  may  be  necessary, 
or  not ;  some  rules,  oases,  and  references,  on  the 
subject,  35.  b.  n.  0. 

Of  a  release  is  evidence  of  the  lease,  and  sufficient 
in  pleading,  in  Ireland,  271.  b.  n.  1.  VL  2. 

Prrfessed  Persons, 

No  legal  establishment  for,  in  England,  8.  b.  n.  7. 
Foreign  professions  not  noticed  by  the  Bnglish 

Uw,  ibid.    132.  b.  n.  1.  aud  206.  a.  n.  1. 
As  to  baron  and  feme,  33.  a.  n.  6. 
Lord  Coke's  mention  of,  how  to  be  understood. 

129.  b.  n.  1.  ' 

Profits, 

The  10  and  11  W.  III.  c.  16.  is  construed  to  carry 
the  mesne  profits  of  real  estate  from  the  father's 
death  in  favour  of  posthamous  children,  claiming 
(by  parchase)  under  the  act,  11.  b.  n.  4.  55.  b. 
n.  8. 

On  a  decent,  and  in  other  cases  not  within  the  act, 
the  mesne  profits  of  a  real  estate,  subject  to  a 
condagency,  belonged  to  the  person  entitled  to 
the  freehold  in  the  mean  time,  until  the  contin- 
gency arises,  ibid. 

Of  personal  estate  in  suspense  or  contingency, 
generally  accumulate  till  the  vesting  of  the 
capital  happens,  55.  b.  n.  8. 

Of  an  infant's  estate,  with  respect  to  guardianship 
by  nature,  in  socage,  and  in  chivaliy,  88.  b. 
n.  9  ♦.  11, 12. 

Taken  by  a  person  as  guardian  though  not  guar- 
dian dejure,  90.  a.  n.  1. 

Of  land,  cannot  be  reserved  upon  a  conveyance  of 
the  land,  142.  a.  n.  3. 

Taken  by  a  lessor,  under  a  special  condition  of 
entry  for  rent  in  arrear,  must  always  be  ac- 
counted for,  in  equity,  to  the  lessee,  203.  a.  n.  3. 

Mesne,  of  mortgaged  land,  must  be  accounted  for, 
in  equity,  though  the  oondition  is  forfeited  at 
law,  205.  a.  n.  1. 1st. 

Of  mortgaged  land,  with  respect  to  usury,  222.  b. 
n.  2. 

Tenant  by  elegit^  interrupted  in  taking  the  profits 
of  land,  by  reason  of  war,  shall  not  hold  over, 
249.  b.  n.  1. 

See  also  39.  b.  n.  4. 

Prohibition, 

61.  n.  a.  2.    89.  b.  n.  6. 


PU 

I^roprietaie  probandA, 

158.  b.  n.  8. 

Prosecidion, 

MaUdouB,  remedy  for,  161.  n.  a.  4. 
A  false  and  malicious,  ibid. 

IVoiecUon, 

Of  a  crown  debtor  against  the  suits  of  his  other 
creditors,  191.  a.  note,  sect  VL  9. 

I^oteciiions, 

Women  in  a  camp  entitled  to,  130.  a.  n.  1. 
Fallen  into  disuse,  181.  b.  n.  2. 

Protest, 

128.  b.  n.  1. 

Province, 

94.  a.  n.  8. 

Proxy, 

68.  a.  n.  5. 

PUbiieAcU, 

98.  b.  n.  1. 

PubHc  Employment, 

89.  a.  n.  6. 

Publication, 

The  passing  of,  167.  b.  n.  3. 

Puer, 

Whether  it  imports  a  child  of  either  sez,  176.  b.  n.  8. 

Purchase, 

The  different  ways  of  acquiring  land  by,  18.  b.  n.  1. 
Whether  to  take  by  purchase  as  heir  female,  it  is 

necessary  to  be  heir  as  well  as  female,  24.  b.  n.  3. 
The  fhiits  of  tenure  incident  to  purchase,  19L  a. 

note,  sect  VL  11. 
By  mortgagee  for  years,  for  the  mortgage  money, 

will  not  make  the  term  a  protection  against 

dower,  208.  a.  n.  1. 
Conditional,  224.  a.  n.  2. 

Purchasers, 

From  a  crown  debtor  by  simple  contract,  filling  at 
the  time  a  situation,  notoriously  accountable  to 
the  crown,  209.  a.  n.  1.  V.  1. 
(In  France)  with  notice  of  a  substitution,  before 
the  purchase,  might  plead  the  want  of  registra- 
tion, 290.  b.  n.  1.  XIIL 
Where  purchasers  or  mortgagees  are  bound  to  see 
to  the  application  of  the  money  paid  by  tfaem 
for  the  purchase  or  mortgage. 
1st  Of  part  of  a  testator's  personal  assets, 

290.  b.  n.  1.  XIV.  1. 
2dly.  Of  a  real  estate  devised  for  the  payment 

of  debts,  ibid.  XIV.  2. 
3dly.  Of  a  real  estate  charged  with  legacies, 

ibid.  XIV.  8. 
4thly.  Of  land  devised  upon  trust  or  subject 
by  will  to  a  power  to  raise  money  in 
aid  of  the  personal  estate  (if  deficient) 
for  payment  of  debts  and  legacies, 
ibid.  XIV.  4. 
Mortgages,  lessees,  Ac  are  considered  as  pur- 
chasers, 290.  b.  n.  1.  XV. 
Their  remedy  for  a  defective  title,  384.  a.  n.  L 
See  more  concerning  Purchase  and  Purchasers,  3. 
a.  n.  8,  4,  5.    8.  b.  n.  7.    8.  a.  n.  8.    9.  a.  n.  2, 3. 
10.  a.  n.  4.    10.  n.  b.  2.    11.  a.  n.  1.    12.  b.  n.2. 
13.  a.  n.  2.    14.  a.  n.  6.    15.  b.  n.  4.    16.  a.  n.2. 
18.  b.  n.  1,  2.    22.  b.  n.  8, 4.    26.  b.  n.  2.    47.  b. 
n.  11.    87.  b.  n.  1.    93.  a.  n.  2.    164.  a.  n.  2. 
218.  b.n.3.    220.  a.  n.2. 
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IhirpreslureSy 

261.  a.  o.  1. 


Q. 


Quare  Impedit^ 

Where  it  lies  of  a  moiety  of  a  rectory,  18.  a.  u.  1. 
Whether  a  nonsuit^  in  a  quare  impeditf  after  ap- 

pearanoe,  is  a  bar  in  another  quare  impedit, 

139.  a.  n.  1. 
See  more  ooneeming   Quare  Impedit,  46.  b.  n.  7. 

166.  b.  n.  2.    186.  b.  n.  6.  9. 

Quarantine^ 

With  respect  to  dower,  82.  b.  n.  8.    34.  b.  a.  2. 

Quasif 

An  entul,  14.  a.  n.  6.    220.  a.  n.  2. 
A  rent  serviee,  168.  a.  n.  1. 
A  fee,  180.  b.  n.  7. 
A  fief,  191,  a  note,  sect  XL 
A  stranger,  213.  b.  n.  1. 

A  devise  apon  a  limitation  or  upon  a  condition 
broken,  240.  b.  n.  3. 

Quakers^ 

68.  b.  n.  1.    159.  a.  n.  4. 

Hay  present  to  adrowsons,  891.  a.  n.  2.  lY.  1. 

QueEstate^ 

Whether  a  man  may  plead  a  que  eetate,  of  a  lease 
for  years,  121.  a.  n.  6. 

Quia  JEmptoreSy 

The  statute  of.  111.  b.  n.  1.    327.  a.  n.  2.  I. 
Effect  of  the  statute  of,  on  warranty,  and  homage 
aneestrel,  306.  a.  n.  1. 

Quick-sets^ 

As  to  waste,  63.  a.  n.  11. 

Quii  Renty 

86.  b.  n.  1. 

Quo  Warranto^ 

88.  b.  n.  16. 

Quod  ei  dejorceaiy 

Whether  it  lies  upon  recovery  in  waste,  against 
tenant  in  dower,  bjt  default,  or  upon  nihil  dieit, 
366.  a.  n.  1. 

Quod  permittaty 

122.  a.  n.  7. 

B. 
Railsy 

53.  b.  n.  4. 

Ransom^ 

267.  a.  n.  1. 

Rasvr€j 

S6.  b.  n.  7« 

Ramshment  of  Wordy 

88.  b.  n.  15. 

Real  Actiony 

121.  a.  n.  1. 

Real  EsiaUy 

ibid. 

Real  and  Personal  Property  y 

Difference  between,  in    this  country,  is    other 
coontries,  in  the  civil  law,  191.  a.  note,  seet  II. 


R^^elHofty 

One  killed  in,  forfeits  his  lands  only  when  a  record 
of  the  fact,  upon  a  view  of  the  body  is  madV 
by  the  ch.  j.  of  K.  B.  and  returned  into  that 
court,  390.  b.  n.  2. 

Receipt, 

Upon,  default,  28.  a.  n.  3.  42.  a.  n.  11.  46.  a.  n.  2. 

ReceiptSy 

For  purchase-money,  290.  b.  n.  1.  IX. 
Of  trustees  for  money  paid  to  them,  290.  b.  n. 
1.  XIV. 

ReoeiveTy 

Where  he  may  charge  his  expenses,  89.  a.  n.  4. 
See  more  oonoeraing  a  Receiver,  89.  a.  n.  3. 172. 

a.  n.  7. 

Recital  (in  a  release)^ 

Of  the  lease  for  a  year,  is  evidence  of  it,  In  Ire* 
land,  271.  b.  n.  1.  VL  2. 

Recognizancey 

By  the  statute  de  vtercatribue,  191.  a.  note,  sect. 

VL9. 
In  the  nature  of  a  statute  staple,  ibid. 
See  also  209.  a.  n.  1.  III.  >379.  b.  n.  1. 

Reconciliation  after  Eiopemtnty 

32.  a.  n.  10. 

Recordy 

Matter  of,  47.  b.  n.  13.    61.  a.  n.  2. 

Mode  of  proof  on  the  issue  nul  tiel  record,  98.  b.  n.  1. 

A  private  act  may  be  put  in  issue,  and  shall  be 

tried  by  the  record,  ibid. 
In  evidence  before  a  jury,  a  copy  of  record  is 

sufficient,  117.  b.  n.  4. 
Of  a  judge's  directions  to  a  jury,  165.  b.  n.  6. 
Of  nonage  in  a  writ  of  error  by  an  infant  upon  a 

fine  levied,  131.  a.  n.  1. 
Courts  of,  168.  b.  n.  2. 
Matter  of,  distinguished  from  a  deed  recorded,  363. 

b.  n.  (A). 

RecordSy 

Cited  by  Lord  Hale,as  to  escnage,  68.b.n.3. 74.a.n.l. 
Parliamentary,  133.  a.  n.  2.    133.  b.  n.  1. 
Of  rolls  of  parliament,  260.  a.  n.  1. 
The  public  records  of  the  kingdom,  ibid. 

Recoveryy  and  Common  Recooeryy 

By  a  lien,  tenant  in  tail,  before  office,  its  effect,  2. 
b.  n.  3. 

Whether  tenant  in  special  tul,  after  possibility, 
ka.  can  suffer,  28.  b.  n.  1. 

Against  tenant  of  freehold,  by  collusion,  to  bar  a 
lessee  for  years  of  his  term,  as  to  the  statute  of 
Gloucester,  and  as  to  waste,  46.  a.  n.  2. 

Against  tenant  of  freehold  by  collusion,  might  be 
falsified  by  a  grantee  of  a  rent  charge,  or  a  ten- 
ant for  years,  46.  a.  n.  4.  % 

Judgment  must  be  given  before  the  vouchee's 
death,  136.  a.  n.  1. 

Sunday  is  not  diee  juridictie  for  giving  judgment, 
where  the  return  day  of  the  writ  of  summons 
happens  to  be  Sunday,  ibid. 

The  expression,  a  recovery  without  title,  may  be 
used  to  mean  a  common  recovery,  or  as  distin- 
guished from  a  common  recovery,  161.  a.  n.  4. 

Tacit,  of  common  appendant  to  land,  where  a 
man  recovers  the  land  in  an  assise  of  novel  cK«- 
MMi'n,  164.  b.  n.  6. 

Mode  of  preserving  the  old  estate  and  powers  of 
tenant  for  life  joining  in,  203.  b.  n.  1.  IV. 

Is  not  impeached  by  the  oeeser  of  the  tenant's 
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Recovery  and  Oomtnan  Recovery^ 

eBtate  of  freehold  after  the  time  of  flving  the 
pr<Beip€f  ibid. 

Suffered  by  heir  before  assignment  of  dower,  241. 
a.  n.  2. 

Reference  to  a  work  on  reooveries,  224.  a.  n.  1. 

Veitfl  no  freehold  till  execation  serred,  266.  b.  n.  2. 

By  a  devisee  tenant  in  tall,  under  limitationB  im- 
porting a  life  estate  to  him  and  sncoessire  es- 
tates tail  bjr  purchase  to  bis  sons,  271.  b.  n.  1. 
VIL  2. 

By  father  and  son,  tenants  for  life  and  in  tail  of 
distinct  rents,  ibid.  n.  1.  VII.  3. 

By  default  in  a  feigned  action,  against  tenant  for 
life,  278.  b.  n.  1. 

By  a  tenant  in  tail,  who,  supposing  himself  seised 
in  fee,  has  executed  a  settlement  and  taken  an 
estate  for  life  under  it,  ibid. 

SCay  now  be  suffered  by  the  tenant  for  life  and 
the  person  in  remainder  or  reversion,  ib. 

By  good  title,  or  with  assent  of  the  persons  in  re- 
mainder or  reversion,  ibid. 

By  or  with  the  voucher  of  tenant  for  life,  without 
the  consent  of  the  persons  in  remainder  or  re- 
version, is  void,  ibid. 

When  introduced,  290.  b.  n.  1.  Y.  3. 

Of  a  trust  in  tail  with  which  the  legal  estate  is 
not  commensurate,  ibid.  n.  1.  VIL 

Real  or  fictitious  against  a  freeholder,  its  effect  on 
a  lease  for  years  at  common  law,  ibid.  n.  1.  XV. 

Of  trust  estates,  ibid.  n.  1.  XVL 

Of  a  rent  granted  in  tail  de  novo  without  a  subse- 
quent limitation  of  it  in  fee,  298.  a.  n.  2. 

Bars  all  limitations  subsequent  or  collateral  to  an 
estate  tail,  327.  a.  n.  2.  U.  1. 

As  to  discontinuance,  330.  a.  n.  1.  VII. 

Suffered  by  feoffee  is  void  where  the  feoffinent  is 
fhkudttlent,  330.  b.  n.  1. 

With  single  voucher,  337.  b.  n.  2. 

Against  a  tenant  to  the  pracipe  made  by  a  bargain 
and  sale  not  inroUed,  may  be  good  if  the  deed 
can  operate  as  a  grant  of  reversion  expectant 
on  leases  for  years  or  at  will,  ibid. 

As  to  powers,  342.  b.  n.  1.  IIL IV.  V.  VI.  VL  3.  IX. 
1,2. 

As  to  disseisin,  367.  a.  n.  1. 

Of  lands  entailed  with  the  reversion  in  the  king, 
its  effect  before  and  since  the  34th  H.  VIIL 
372.  b.  n.  3.    335.  a.  n.  1. 

Tenant  to  the  pneeipe  in,  good  or  not,  379.  b.  n.  1. 

The  power  to  suffer  a  common  recovery,  of  an  es- 
tate tail,  cannot  be  restrained  either  directly  or 
indirectly,  ibid.  223.  b.  n.  1. 

Suffered  by  infants  having  obtained  a  privy  seal, 
is  good,  380,  b.  n.l. 

See  more  concerning  Recoveries,  and  Common 
Recoveries,  20.  a.  n.  3.  33.  a.  n.  1.  46.  a.  n.  3. 
52.  a.  n.  6.    60.  a.  n.  3.    60.  b.  n.  1.     121.  a.n. 

1.  121.  a.  n.*  149.  a.  n.  3.  151.  a.  n.  3.  191. 
a.  n.  1.  191.  a.  note  sect  VL  8.  205.  a.  n.  1. 
3dly.    247.  a.  n.  2.    262.  a.  n.  1,  2^    205.  a.  n. 

2.  271.  b.  n.  1.  V.  VL  VL  2.  290.  b.  n.  1.  V.  4. 
327.  a.  n.  2.  IL  3.    365.  b.  n.  (A). 

Rectory^ 

See  Pleading,  17.  b.  n.  5. 

Recusancy^ 

92.  b.  n.  2.    120.  a.  n.  4    391.  a.  n.  2.  IL  2, 3. 

Red  Book, 

68.  b.  n.  7. 

Redenijaion  of  a  Mortgage, 

208.  a.  n.  1.  and  LitL  2  337,  n.  1.  3dly,  4thly. 


Re-disseisin, 

Lies  not  in  a  court  of  ancient  demesne,  154  a.  n.  11. 
Lies  against  baron  and  feme  for  the  act  of  the 

latter,  154.  b.  n.  1. 
Writ  of,  ibid. 
See  more  concerning  Re-disseisin,  154.  a.  n.  8. 

154. 3.  n.  4,  5,  6.  f,    158.  b.  n.  3. 

Re-entry, 

For  non-payment  of  rent,  may,  by  agreement,  be 

without  demand,  201.  b.  n.  1. 
So  by  the  king  without  agreement,  ibid.  n.S. 
May  be  for  a  part  only  unpaid,  211.  b.  n.  1. 
Actual,  unnecessary  to  support  an  ejectment,  202. 

a.  n.  3. 
When  necessary  to  revest  an  estate  after  oondi- 
•  tion  performed,  218.  a.  n.  2.    218.  b.  n.  3. 
By  whom  it  may  be  made,  218.  a.  n.  3. 
See  more  concerning  Re-entry,  55.  b.  n.  14.    141. 

a.  n.  2.    144.  a.  n.  1.     153.  b.  n.  2.    202.  a.  n.  1. 

213.  b.  n.  1.    219.  b.  n.  1. 

Rtference, 

To  a  history  of  the  Magna  Charta  of  king  John, 

and  that  of  Hen.  3d.    43.  a.  n.  4. 
How  the  notes  on  Littleton  should  be  referred  to, 

138.  a.  n.  •f. 

Referendary, 

Or  chancellor  in  the  early  times  of  feudal  eonn- 
tries,  209.  b.  n.  1. 1.  2. 

Regardant, 

121.  b.  n.  6. 

Register  of  Writs, 

73.  b.  n.  1. 

Register's  Office, 

88.  b.  n.  16.  g 

Registration  of  Deeds, 

The  statutes  for  290.  b.  n.  1.  XIII. 
The  registration   of  deeds  and  wills  was  more 
rigidly  enforced  in  France,  ibid. 

Re-grant, 

Of  copyhold,  after  forfeiture,  bars  an  entail, 
60.  b.  n.  1. 

Relation, 

Attainder  shall  relate  to  the  commission  of  the 
offence,  13.  a.  n.  7. 

Of  a  copyhold  presentment  to  the  time  of  surren- 
der, 59.  b.  n.  5. 

In  offices  finding  the  king's  title,  ISO.  b.  n.  2. 

• 

Release, 

Of  copyhold,  by  and  to  whom  it  may  be  made, 

59.  a.  n.  1. 
From  lord  paramount  to  tenant  paravail,  effect  of, 

152.  b.  n.  3. 
Partition  by,  169.  a.  n.  2. 
Where  it  passes  a  fee  without  the  word  "heiis,*' 

193.  a.  n.  1.    273.  b.  n.  2.    274.  b.  n.  1. 
Where  made  to  one  obligor  shall  discharge  Che 

other,  232.  a.  n.  1. 
Of  a  debt,  by  making  the  debtor  executor,  264.  b. 

n.  1. 
Of  a  debt  or  action,  by  marriage,  264.  b.  n.  2. 
Effect  of,  in  oases  of  disseisin,  264.  a.  n.  1.     867. 

a.  n.  1. 
In  law,  264.  b.  n.  1. 
Of  a  mere  right  or  title  to  the  freehold  or  inheri- 

tanoe  of  lands,  to  whom  it  may  be  made,  205. 

a.  n.  1.   274.  a.  n.  1. 
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RdecLSCy 

Of  rent  and  BervieeB  to  the  disseiBee,  266.  b.  n.  1. 

A  release  maj  enure  four  wajs,  267.  a.  n.  1. 

To  tenant  at  will,  or  by  Bafferanoe,  270,  b.  n.  1. 

Operating  by  enlargement 
Does  not  require  an  actual  estate  in  posBession 
in  the  releasee,  270.  a.  n.  2, 3. 

What  estate  and  privity  is  necessary  in  the  re- 
leasee, 271,  b.  n.  1.  VI.  2.    272.  b.  n.  1. 

0iFe8  only  an  estate  for  life  to  the  releasee,  if 
words  of  inheritance  are  not  used,  and  in  this 
respect  it  differs  firom  releases  operating  by 
wiUer  Fe»tat0  or  by  mitter  U  droit,  273.  b.  n.  2. 

274.  b.  n.  1.    296.  a.  n.  2. 
Obeervations  upon  releases  operating, 
By  mttter  restate  273.  b.  n.  2. 

By  mitter  U  droit,  274.  a.  n.  1.    274.  b.  n.  1.  •275. 

a.  n.  1.     277.  a.  n.  1. 
To  one  disseisor,  shall  not  enure  to  his  companion, 

275.  b.  n.  1. 

In  some  eases  and  for  some  purposes  are  tanta- 
mount to  an  entry  and  feoffment,  ibid. 

By  disseisee  to  the  heir  of  the  feoffee  of  an  infiuit 
disseissor,  278.  b.  n.  1. 

Operating  by  extinguishment,  ibid. 

Of  actions  real  cannot  be  pleaded  by  a  disseisor 
not  tenant,  285.  b.  n.  1. 

Personal,  291.  b.  n.  1. 

Of  all  demands,  what  passes  by,  ibid.  n.  1,  2. 

In  what  it  differs  from  a  confirmation,  296.  a  n.  2. 

Of  right  by  a  man,  may  enure  by  extinguishment, 
for  the  benefit  of  his  wife,  297.  b.  n.  1. 

By  enlargement  should  be  distinguished  firom  a 
conveyance  or  devise  to  the  right  heirs  of  tenant 
for  life,  299.  b.  n.  1. 

As  to  discontinuance,  330.  a.  n.  1.  VII. 

By  tenant  in  tail,  effect  of  331.  a.  n.  1. 

How  a  release  differs  firom  a  surrender,  337.  b.  n.  1. 

As  to  powers,  342.  b.  n.  1.  TIT.  IV. 

Of  warranty  may  revive  an  ancient  rights  287.  a. 
n.  1. 

See  more  concerning  releases,  59.  a.  n.  2. 186.  a. 
n.  5,  7.  200.  2.  n.  1.  208.  a.  n.  1.  277.  b.  n. 
1,2. 

Rdegalion^ 

Or  exile  for  a  time,  of  husband,  by  act  of  parlia- 
ment, with  respect  to  the  wife,  133.  a.  n.  3. 

Rdiefs, 

'-  Distinguished  from  heriots,  83.  a.  n.  I. 

Are  not  servioes,  83.  a.  n.  2. 

Bemedy  for,  83.  a.  n.  3,  4.    93.  a.  n.  2. 

Partly  abolished,  and  reserved  in  respect  of  what 
lands,  85.  a.  n.  1. 

On  descent  of  a  remainder,  or  reversion,  when  pay- 
able, 91.  b.  n.  1 

Distinction  between  relieft  by  common  law,  by 
custom,  and  special  reservation,  93.  a.  n.  2. 

Socage, 

Proper,  ibid. 
Improper,  ibid. 

What  seisin  of  tenant  will  give  title  to,  239.  b.  n.  1. 

See  more  concerning  Beliefs,  69.  b.  n.  2.  83.  b. 
n.  1.  3.  84.  a.  n.  1.  88.  b.  n.  11.  91.  b.  n.  3.  4 
107.  a.  n.  5.    191.  a.  note,  sect.  VL 11. 

ReUgion^ 

The  established,  92.  b.  n.  2.   120.  a.  s. 

Remainder^ 

May  be  forfeited,  14.  b.  n.  4. 

Shall  be  subject  to  anterior  charges, where,  18.  a.n.4. 

What  is,  and  what  a  reversion,  22,  b.  n.  8. 


Remainder^ 

Contingent,  when  destroyed  by  accession  of  the 
inheritance  to  the  particular  estates,  28.  a.  n.  8. 

In  the  king,  48.  b.  n.  7. 

Tenant  in,  shall  have  writ  of  entry  against  tenant 
for  life  aliening  in  fee,  184.  b.  n.  1. 

A  remainder  in  fee  may  be  executed  for  some  pur- 
pose^ yet  not  for  granting,  184.  b.  n.  2. 

A  remainder  in  fee  and  a  \&  estate  in  one  person 
whether  consolidated,  184.  b.  n.  *. 

Contingent,  whether  it  can  be  conveyed,  and  how, 
191.  a.  n.'  1.    265.  a.  n.  1. 

Cross  Bemainders, 
What  are,  195.  b.  n.  1. 
In  wills,  of  legal  or  equitable  estates,  may  ansa 

by  implication,  ibid. 
In  deed,  of  legal  estates,  cannot  be  created  with- 
out express  words,  ibid. 
In  deeds,  of  equitable  estates,  may  arise  by  im- 
plication, ibid. 
Two  circumstances  particularly  should  be  ai- 
teiyled  to  in  limiting  cross  remainders,  ib. 

Bemainders  in  strict  settlement,  203.  b.  n.  1.  IV. 

A  remainder-man,  after  the  death  of  his  father 
(the  tenant  for  life)  cannot  have  a  rent  reserved 
to  the  father,  his  heirs  and  assigns,  in  a  lease 
made  by  them  both,  213.  b.  n.  1. 

Contingent,  whether  it  can  be  conveyed,  and  how, 
191.  a.  n.  1.    265.  a.  n.  1. 

Distinction  between  contingent  and  vested  re- 
mainders, with  respect  to  the  usual  estate  of 
trustees,  for  preserving  contingent  remainders, 
266.  a.  n.  2. 

Vested,  what,  and  what  contingent,  ibid. 

By'the  limitation  of  remainders,  a  complete  bar  tti 
an  entail  cannot  be  postponed  beyond  a  certain 

fteriod)  271.  b.  n.  1.  V. 
imitation,  having  once  been  a  contingent  re- 
mainder, cannot  afterwards  enure  as  an  execu- 
tory devise,  271.  b.  n.  1.  VII.  2. 

Contingent,  of  a  trust  estate,  is  supported  by  the 
legal  fee  in  the  trustees,  ibid. 

The  destruction  of  contingent  remainders,  290.  b. 
n.  1.  V.  4. 

Titie  depending  on  a  oontingent  remunder,  ibid. 

Contingent,  whether  supported  by  a'  freehold 
created  by  a  distinct  deed,  ibid.  ' 

It  is  proper  to  direct  how  the  rents  should  be  dis- 
posed of  during  the  suspense,  whan  contingent 
remainders  are  limited  to  the  Bons  of  a  person 
who  has  himself  no  life  estate,  ibid. 

Bffect  of  the  limitation  to  trustees  to  preserve,  ibid. 

When  a  contingent  remainder  should  vest  at  com- 
mon law,  as  to  a  posthumous  child,  298.  a. 
n.  3. 

Alteration  in  this  respect  by  statute,  ibid. 

BemainderB  after  an  estate  tail  were  introduoed 
by  the  statute  de  donit,  327.  a.  n.  2. 1. 

Bemainder  man  in  fee  holds  of  the  chief  lord  at 
well  as  the  tenant  for  life,  ibid. 

Distinction  between  a  remainder  and  a  conditional, 
or  contingent  use,  ibid.  n.  2.  IL 

A  contingent  remainder  must  be  supported  by  a 
preceding  estate  of  freehold,  342.  b.  n.  1. 

What  principles  have  in  some  degrees  given  rise 
to  this  rule,  uid  influenced  the  doctrines  re- 
speeting  the  destruction  of  contingent  remain- 
ders, ibid. 

Beference  to  a  treatise  on  contingent  renuunders, 
342.  b.  n.  1. 

See  more  concerning  Contingent  Bemainders, 
28.  a.  n.  7, 8.  191.  a.  n.  1.  202.  b.  n.  2.  218. 
b.  n.  3 II.    290.  b.  n.  1.  IV.  1.  V.  4.  343.  a.  n.  1. 
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Remainder, 

Bemainden  may,  perhapsi  be  ooniidered  as  eaired 
out  of  and  parts  of  the  reTsraion,  and  therefore 
as  within  the  protection  of  the  statute  de  domit; 
otherwise  thej  were  barred  by  warranty,  both 
with  and  witboat  assett,  873.  b.  n.  2. 

See  more  ooneeming  Remainders  in  General,  9.  a. 
n.  2,  3.  10.  b.  n.  2.  11.  a.  n.  1.  16.  a.  n.  2. 
17.  b.  n.  4.  21.  a.  n.  3,  4.  24.  b.  n.  3.  20.  a.  n. 
3.  26.  b.  n.  4  45.  b.  n.  4.  69.  b.  n.  2.  116.  a. 
n.  1.    143.  a.  n.  2.    203.  b.  n.  1.  L 

RetniUer, 

The  general  doctrine  of  remitterj  347.  b.  n.  1. 

L  Where  the  ancient  right  and  the  defeasible 
estate  come  together,  whether  by  descent  or 
by  other  act  of  law,  Litt.  sect  669.  n.  1. 

n.  Where  the  ancient  right  oomes  after  the  de- 
feasible estate,  348.  a.  n.  1. 

HI.  There  is  no  remitter  to  a  bare  title,  nor  to 
an  intermediate  right,  nor  to  a  bare  right  of 
action,  nor  in  those  oases  where  a  freehold 
does  not  accrue  to  the  right,  nor  wnere  there 
was  default  in  him  who  takes  the  defeasible 
estate,  nor  if  he  takes  the  defeasible  estate  by 
Stat  27  H.  8.  c  10,  which  executes  the  pos- 
session  in  the  same  plight  as  the  use  was 
limited ;  neither  is  there  a  remitter  to  a  term 
for  years,  349.  b.  n.  1. 

IV.  If  part  of  the  estate  oomes  to  the  rights  It  is 
remitted  for  that  part»  360.  a.  n.  1. 

V.  The  remitter  shall  take  effect  though  the 
estate  which  made  the  remitter  is  voidable, 

353.  a.  n.  1. 

YI.  A  remitter  to  the  particular  estate  is  a  re- 
mitter to  him  in  the  rcTersion  or  remainder, 

354.  b.  n.  1. 

yil.  The  remitter  defeats  the  wrongfbl  estate 

immediately  without  entry,  367.  a.  n.  1. 
VIIL  The  remitter  defeats  the  wrongful  estate, 
and  consequently  CTCiy  thing  annexed  to  or 
issuing  out  of  it,  358.  a.  n.  1. 
How  affected  by  the  statutes  4  H.  7.   27  H.  8.  and 

32  H.  8.  347.  b.  n.  1.  348.  b.  n.  1.  353.  b.  n.  1. 
To  an  advowson  where  the  right  was  remediless 

before  the  7  Ann.  c.  18.    349.  b.  n.  2. 
To  the  bodies  politic,  360.  a.  n.  1. 
As  to  warranty,  390.  b.  n.  1. 
Bee  more  concerning  Remitter,  30.  a.  n.  4  226.  a. 
n.  1.    300.  a.  n.  2. 

Renewed, 

Corenants  for  renewal  of  messuages  in  cities  are 
not  prohibited  by  18  Elis.  c.  11.  with  respect  to 
leases  by  ecclesiastical  persons,  45.  a.  n.  2. 

What  is  termed  tenant  right  of  renewal,  290.  b.  n. 
1.  XI. 

What  provisions  for  renewal,  should  be  inserted  in 
mortgages  and  settlements  of  leasehold,  where 
a  chance  of  renewal  exists,  ibid. 

By  whom  the  fine  and  expenses  of  a  renewal 
should  be  paid,  where  a  mortgage  or  settlement 
contains  no  provisions  on  the  sul^ect,  ibid. 

How  tenant  right  of  renewal  is  protected  in  equity, 
290.  b.  n.  1.  XI. 

Rentf 

Reserved  by  husbands  on  lease  of  his  wife's  chat- 
tel real,  whether  it  shall  go  to  the  wife  surviving^ 
46*.  b.  n.  3. 

May  be  reserved  by  the  king  out  of  an  inoorporeal 
hereditament,  47.  a.  n.  1. 

Whether  action  of  debt  lay  at  common  law,  for 
rent  on  freehold  leases,  47.  a.  n.  4 


\Reni, 

Such  aetion  is  given  now,  by  8  Ann.  o.  14.  iUd. 
What  is  suffietent  to  carry  rent  to  the  heir  or  in0- 

oeesor,  though  not  reserved  to  them  in  direct 

terms,  47.  a.  n.  8,  9. 
Chief  rents,  47.  b.  n.  7. 
Rents  of  assise,  ibid. 
Rent  seek,  ibid.  163.  a.  n.  1. 
Double,  when  due  for  holding  over,  67.  b.  n.2.  270. 

b.  n.  1. 
Acceptance  of  rent  from  a  tenant  at  sufferanee,  or 

from  a  tenant  for  years,  i^ter  surrender,  67.  b. 

n.6. 
Effect  of  aooeptance  of  rent,  from  an  assignee  In 

defeating  a  lessor's  remedy  against  the  original 

lessee,  269.  b.  n.  3. 
ATBTHiekarge,  in  esse,  issuing  out  of  lands  devisable 

by  custom,  and  having  commenced  within  time 

of  memory,  is  within  the  custom  of  devisin|^ 

111.  a.  n.  6. 
Ancientremedy  for  rent-service  by  eestaetf,  142.  a. 

n.  2. 
Whether  the  term  of  /ee  /ami  is  properly  appli- 
cable to  any  rents  except  rent  service,  143.  b. 

n.6. 
Charge,  and  service,  extinct,  or  not,  147.  a.  n.  5. 

149.  a.  n.  3.    267.  b.  n.  2. 
Remedy  of  executors  of  a  tenant  for  life  of  a  rent- 
charge,  146.  b.  n.  1.    162.  a.  n.  4.  162.  b.  n.  L 
Charge,  shall  go  to  the  heir,  though  not  mentioned 

except  in  the  clause  of  distress,  148.  a.  n.  1. 
Whether  a  rent  service  may  be  suspended  in  part 

by  the  act  of  the  party,  and  in  e«M  for  the  other 

part,  148.  b.  n.  1. 
By  surplusage,  150.  b.  n.  4 
Qwui  a  rent  service,  168.  a.  n.  1. 
Whether  a  rent  may  be  seek,  and  yet  be  distrained 

for,  163.  a.  n.  1. 
Reserved  for  equality  of  exchange  is  an  implied 

rent  oharge,  ibid. 
Issuing  out  of  more  than  one  county,  whether  one 

assise  lies  for,  147.  a.  n.  4.    164.  a.  n.  2. 
Disseisin  of  a  rent  charge,  or  rent  seek,  by  detatneTy 

161.  b.  n.  2. 
How  affected  by  12  Car.  2.  c  24.  {  6.  162.  b.  n.  6. 
Statutory  provisions  for  recovery  of,  ibid. 
When  it  shall  go  to  the  heir,  and  when  to  the  ex- 
ecutor, 202.  a.  n.  2. 
Effect  of  tender  of,  pending  an  ejectment,  202.  a. 

n.  3. 
Acceptance  of,  as  to  a  void  lease,  211.  a.  n.  1. 
Reserved  upon  a  feoffment,  213. 1?,  n.  1. 
Reserved  upon  a  lease,  ibid. 
Distinction  between  modes  of  reserving,  202.  a.  n. 

3.    213.  b.  n.  1. 
May  be  reserved  to  remainder-men,  under  a  power 

of  leasing  214.  a.  n.  1. 
Acceptance  of,  cannot  make  a  new  lease;  but  may 

oontinue  a  voidable  lease,  215.  a.  n.*l. 
Grants  of  a  rent-charge  by  tenants  in  common, 

267.  b.  n.  1. 
Grant  of  a  rent  by  tenant  for  life,  267.  b.  n.  2. 
In  arrear,  269.  b.  n.  2. 
Rents  and  profits  of  real  estate  being  undispoeed 

of  by  a  will,  belong  to  the  testator's  heir  at  law, 

271.  b.  n.1.  Vn.  2. 
Agreement  between  vendor  and  vendee  to  appor- 
tion rents,  ibid. 
At  common  law,  316.  a.  n.  1. 
Uses  of  rents  are  executed,  as  where  lands  are 

conveyed  to  A,  and  his  heirs,  to  the  use,  intent^ 

and  purpose  that  B,  may  receive  a  rent^  271.  b. 

n.  1.  VIL  8. 816.  a.  n.  1. 
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Rent, 

How  to  limit  a  rent  in  strict  Beltlement^  271.  b.  n. 
1.  VIL  3.    298.  a.  n.  2. 

The  rents  shoald  be  disposed  of  daring  the  sus- 
pense of  a  contingent  remainder,  290.  b.  n.  1. 
V.4. 

Incident  to  the  reversion,  and  not  dae,  291.  b.n.  2. 

A  tenant  in  tail  of  a  rent  cannot  acquire  more 
than  a  base  foe  in  the  rent,  unless  the  rent  is 
limited  over  in  fee;  and  in  this  respect  an  in- 
tail  of  a  rent  differs  from  an  intail  of  lands,  298. 
a.  n.  2. 

Rent  charge  is  against  common  right,  ibid. 

In  fee,  300.  a.  n.  1. 

See  more  concerning  Rents  Service,  111.  a.  n.  5. 
153.  a.  n.  4.    154.  a.  n.  7.    150.  b.  n.  3. 

See  more  concerning  a  Rent  Charge,  17*.  b.*  n.  4. 
32.  b.  n.  2.  46.  a.  n.  4.  55.  b.  n.  18.  146.  a.  n. 
1.  3.    148.  a.  n.  3,  4.     148.  b.  n.  2.    150.  a.  n. 

3.  154.  a.  n.  7.  184.  b.  n.  6.  185.  a.  n.  8. 
203.  a.  n.  3.    300.  a.  n.  2. 

Soe  more  concerning  Rents,  in  general,  29.  a.  n. 

4.  7.  30.  a.  n.  2.  32.  a.  n.  4,  5.  32.  b.  n.  5. 
34.  b.  n.  10.    36.  b.  n.  1.    41.  b.  n.  1.  3,  4.    42. 

a.  n.  6.  44.  h.  n.  7.  45.  a.  n.  4.  45.  b.  n.  1. 
47.  a.  n.  2.  0,  7.  10.  14.    47.  b.  n.  3,  4.  6.    55. 

b.  n.  3.  10.  57.  b.  n.  1.  85.  b.  a.  I.  87.  a.  n. 
1.  93.  a.n.  2.  115.  a.  n.  5.  141.  a.  n.  2.  142. 
a.  n.  3.  144.  a.  n.  1.  147.  a.  n.  2.  147.  b.  n. 
1,  2,  7.  148.  b.  n.  3.  150.  b.  n.  3.  152.  a.  n. 
1,  2,  3.  6.    153.  a.  n.  6.    153.  b.  n.  2,  3.    154. 

a.  n.  6.  9.  154.  b.  n.  4.  160.  b.  n.  4.  161.  a. 
n.  1.  169.  b.  n.  1.  177.  b.  n.  1.  186.  a.  n.  9. 
191.  a.  note,  sect.  VI.  9.  201.  a.  n.  1.  201.  b. 
n.  1.  3.  202.  b.  n.  1.  203.  a.  n.  1.  208.  a.  n. 
1.  209.  a.  n.  1.  L  211.  b.  n.  1.  215.  b.  n.  1. 
230.  b.  n.  1.    241.  a.  n.  4.    266.  b.  n.  1.    271. 

b.  n.  1.  II  290.  b.  d.  1.  HL  291.  b.  n.  1. 
399.  a.  n.  1. 

RepairSf 

63.  b.  n.  3.  54.  b.  n.  1.  56.  a.  n.  2.  66.  b.  n.  2. 
57.  a.  n.  1.    261.  a.  n.  1. 

R^levtfly 
47.  b.  D.  7.    145.  b.  n.  2.    160.  b.  n.  3. 

Requests 
To  pay  money  appointed  by  will  to  be  paid,  210. 
b.  n.  1  {. 

Racue^ 

Of  cattie  distrained  in  the  highway,  160.  b.  n.  4. 
Of  an  innocent  person,  where  not  jnstifiable,  161. 

a.  n.  3. 
Of  a  distress  taken  by  a  lord  after  condition 

broken  by  grantee  of  the  seigniory,  202.  b.  n.  1. 

Reservation^ 

Where  eovenant  to  pay  rent  in  a  lease  will  be 

oonstmed  a  reservation,  and  where  not,  57.  a. 

n.  7. 
Technical  meaning  of  the  term,  143.  a.  n.  1. 
For  more  oonoenSng  Reservation,  see  Bent,  and 

21.  a.  n.  2.    21.  b.  n.  3.    44.  b.  n.  6.    56.  b.  n. 

16.    86.  b.  n.  1.    93.  a.  b.  2.   105.  b.  n.  1.  142. 

a.  n.  3. 

Rengnaiion^ 

Bonds  of,  186.  a.  n.  8.    206.  b.  n.  1. 

Respansa  Frudentum^ 

295.  a.  n.  1. 


Of  fealty,  in  case  of  oopyholden,  68.  b.  n.  6. 
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Retraxit^ 

232.  a.  n.  1. 

Return^ 

Ofwrits,  121.b.  D.  7. 

Of  more  than  12  knights  upon  a  magna  OMtea  e^i- 

genda,  resembles  tibe  case  of  a  retom  of  24  apon 

a  common  ventre,  159.  a.  n.  2. 

RevC'land^ 

86.  a.  n.  2. 

Coke's  explanation  of,  opposedt  86.  a.  n.  2. 

Reversal^ 

Of  attainder,  as  to  dower,  41.  a.  n.  8. 
Of  a  fine  levied  before  the  bailiA  of  Salop,  fuia 
aliquit  non  potett  99§e  judex  et  pare,  141.  a.  n.  8. 

Reveysiofif 

Where  land  shall  revert  to  the  donor,  and  where 
escheat  to  the  lord,  13.  b.  n.  2. 

Shall  be  subject  to  anterior  ohargee,  where,  18.  a. 
n.  4, 

What  is,  and  what  a  remainder,  22.  b.  n.  3. 

Grant  of,  perfect  without  attomment»  119.  b.  n.  2. 

Whether  extendible,  153.  a.  n.  4. 

On  an  estate  tail,  how  considered  in  law,  173.  a. 
n.  2. 

Grant  of,  by  one  having  a  preTions  estate,  184.  b. 
n.  2. 

In  fee,  and  a  life  estate  in  one  person,  whether  so 
eonsolidated,  that  the  reversion  cannot  be  grant- 
ed separately  firom  the  life  estate,  184.  b.  n.  *. 

Who  shall  be  assignees  of,  (within  the  stat  of 
Henry  VUL)  to  take  advantage  of  a  condition, 
and  how  this  case  differs  from  that  of  assignees 
for  voucher,  215.  b.  n.  1. 

Kot  devested  by  acceptance  of  a  fine  by  tenant 
for  life,  252.  a.  n.  L 

Lease  and  release  cannot  be  pleaded  as  a  grant 
of  a  reversion,  301.  b.  n.  2. 

Or  remainder  in  the  king,  336.  a.  n.  1. 

What  shall  operate  as  a  grant  of,  337.  b.  n.  2. 

See  more  concerning  a  Reversion,  17.  b.  n.  4.  22. 
b.  n.    23.  a.  n.  1.    32.  a.  n.  6.    33.  a.  n.  14.  42. 

a.  n.  3.  44.  b.  n.  7.  46.  b.  n.  2,  3.  47.  a.  n.  2. 
6.  48.  b.  n.  1.  64.  a.  n.  6.  68  b.  n.  4.  59.  b. 
n.  2.  118.  a.  n.  8.  143.  b.  n.  6.  161.  b.  n.  6. 
152.  a.  n.  1,  2,  3.  6.    218.  b.  n.  1. 

Reverter^ 

Whether  land,  given  to  a  corporation  in  fee  sim- 

f»le,  shall  revert  to  the  donor,  or  escheat  to  the 
ord,  in  ease  the  corporation  is  dissolved,  13.  b. 
tt.  2. 
The  king's  posslbilltv  of,  whether  baited,  before 
the  statute  de  dme,  by  alienation  poet  proletn 
eueettatum,  19  b.  n.  1. 
Formedon  in  reverter,  115.  a.  n.  1. 

Reviver^ 
Of  a  lease  avoided,  46.  a.  n.  7. 

Revocation^ 

Power  of,  218.  a.  n.  2.    342.  b.  n.  1.  IIL    879.  b. 

n.  1. 
And  Appointment^  powers  of,  271.  b.  n.  1.  YII. 

1.2. 
See  more  oonceming  Revocation,  69.  a.  n.  3.  111. 

b.  n.  3.    205.  b.  n.  1.    236.  b.  n.  1. 

Right, 

Paramount,  65.  b.  n.  10. 
Of  possession. 

Of  a  disseieee,  277.  a.  n.  1. 

Apparent  or  preiiimptive,  ibid.  239.  a.  a.  !• 
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Bight, 

Common  right,  261.  a.  n.  1.    298.  a.  n.  2. 
A  public  righ^  261.  a.  n.  1. 
Fature  and  coDtingent  rights,  265.  b.  n.  1. 
Of  disseisor  and  disseisee,  266.  a.  n.  1,  A  n.  (A). 
Of  propertjy  277.  a.  n.  1. 
Cannot  die,  278.  b.  n.  1. 
Merger  of  a  right,  ibid. 

See  more  conoerning  Rights,  29.  a.  n.  6.    265.  a. 
n.  1. 

Rights  ( The  BiU  of), 

120.  a.  n.  4 

Riot, 

What  is,  267.  a.  n.  3. 

Roads, 

How  seisin  of  a  road  is  to  be  pleaded,  17.  b.  n.  4. 
Where  action  on  the  case  will  lie  for  not  repair- 
ing, 56.  a.  n.  2. 

Robbery, 

89.  a.  n.  5,  6. 

Rohan, 

Edition  of  Littleton,  28.  b.  n.  2.    30.  a.  n.  6. 

Rolls  of  Parliament,  cited, 

6  Ed.  2.  M.  27.  Knighthood,  69.  a.  n.  7. 

8  Ed.  2.  M.  7.  Fines  for  alienation,  43.  a.  n.  3. 

9  Ed.  2.  M.  4.  Bastard,  123.  b.  n.  1. 
14  Ed.  2.  8  M.  4.  Escnage,  72.  a.  n.  6. 

19  Ed.  2.  M.  Knighthood,  69.  a.  n.  7. 
9  Ed.  3.  M.  17.  Knighthood,  ibid. 

20  Ed.  3.  N.  13.  Escnage,  69.  b.  n.  3. 

21  Ed.  8.  N.  16.  44.  Escnage,  ibid. 
25  Ed.  3.  N.  23.  Escnage,  ibid. 

29  Ed.  3.  N.  18.  Fines  for  Alienation,  Licence,  43. 

a.  n.  3. 
5  Rich.  2.  N.  67.  Escnage,  ibid. 
13  Rich.  2.  N.  32.  Parohase  by,  and  descent  to 

the  crown,  15.  b.  n.  4. 
5  Hen.  4.  K.  24.  Commission  of  army,  71.  a.  n.  1. 

I  Hen.  5.  N.  17.  Escnage,  69.  b.  n.  3. 

5  Hen.  5.  pars  2.  n.  9.  Escnage,  69.  b.  n.  3. 

8  Hen.  5.  N.  15.  Alien,  Bower,  81.  b.  n.  9. 129.  b. 
.  n.  4. 

9  Hen.  5.  N.  pro  eomttuta  Amndell,  Alien,  Dower, 
129.  b.  n.  4. 

9  Hen.  5.  N.  9.  Alien,  Dower,  31.  b.  n.  9. 

3  Hen.  6.  N.  29.  Special  act  of  parliament  for 
giving  mesne  value  to  the  wife  in  earn  eomitincB 
Marche,  33.  a.  n.  4. 

4  Hen.  6.  N.  51.  King,  Tail,  Warranty,  372.  b.  n.  3. 
9  Hen.  6.  N.  20.  Indenization  of  one  bom  in 

Wales,  129.  b.  n.  6. 

II  Hen.  6.  N.  57.  Wardshif^  77.  a.  n.  1. 
18  Hen.  6.  N.  42.  Wardship,  ibid. 

18  Hon.  6.  N.  43.  Knighthood,  69.  a.  n.  7. 

18  Hen.  6.  K.  58.  Homage,  64.  a.  n.  3. 

20  Hen.  6.  N.  18.  C.  2.  Attaint,  Outlawry,  128.  a. 

n.  1. 
23  Hen.  6.  N.  26.  Indenization,  129.  b.  n.  6. 
28  Hen.  6.  N.  12.  Knighthood,  69.  a.  n.  7. 
38  Hen.  6.  N.  29.  Fines  for  Alienation,  43.  a.  n.  3. 
3  and  4  Ed.  4.  N.  42.  Feme  Covert,  Treason,  133. 

a.  n.  4. 

Rolls  of  Parliament, 

Of  a  private  act,  98.  b.  n.  1. 
See  more  concerning  Rolls  of  Parliament^  133.  b. 
n.  1.    260.  a.  n.  1. 

Roman, 

Law  of  the  12  tables,  IL  a.  n.  2. 
Iaw  of  raooession,  88.  b.  n.  6. 


Roman, 

Language,  as  to  the  fonnation  of  nouns  firom 

verbs,  by  the  addition  of  ment  to  the  latter, 

110.  a.  n.  1. 
Policy,  in  Britain,  whether  similar  to  that  of  the 

Saxons,  as  to  territorial  government  and  officers, 

168.  a.  n.  5.  7.  , 

And  English  law  are  similar,  as  to  a  provision  in 

the  statute  of  distribution,  176.  b.  n.  10. 
Law  contrasted  with  the  feudal,  191.  a.  note,  sect 

VL  3,  4,  5. 
.  .  -  invested  the  heir  with  the  absolnte  dominion 

over  the  inheritance,  ibid.  sect.  VI.  5. 
See  more  concerning  Roman  Law,  80.  a.  n.  1. 

89.  b.  n.  6.    123.  b.  n.  2.    126.  a.  n.  2. 

Roman  Catholics, 

Disabilities  of,  under  11  and  12  Wm.  IIL  c.  4, 
and  cases  on  the  construction  of  that  statute,  8, 
a.  n.  8. 

The  offence  of  prcemunire,  arises  from  paying  to 
the  papal  process  that  obedience  which  belongs 
to  the  king  alone,  391.  a.  n.  2. 

On  the  laws  passed  prior  to  the  Reformation  for 
restraining  papal  provision,  ibid.  I. 

The  several  statutes  and  regulations  against  offen- 
ders in  this  respect,  stated  from  Mr.  justice 
Blackstone,  ibid.  I. 

On  the  laws,  which,  after  the  Reformation,  were 
passed  against  those  who  continued  in  commu- 
nion with  the  see  of  Rome,  ibid.  IL 

These  laws  enumerated,  with  the  penalties  for  en- 
forcing them,  ibid.  IL 

1.  Against   their  religious  worship,  ibid. 
IL  1st. 

2.  -    -    ->  the  education  of  their  children 
in  their  tenets,  ibid.  II.  1st 

8.  .    .    .  non-conformity  to  the  religion 
of  the  established  church,  ibid. 
IL  2d. 
The  distinction  between  popish  recusants,  and  re- 
cusants generally,  arose  from  35  Ells.  c.  2.  ibid. 
IL  2d. 
Otiier  dissenters  relieved  by  1  WilL  ibid.  IL  2d. 
The  difference,  under  35  Elis.  c  2,  between 

1.  Papists,  1 

2.  Popish  recusants,  >  ibid.  IL  2d. 

3.  Popish  recusants  convict,  j 
Penalties  on  recusancy,  ibid.  II.  2d. 
Penalties  and  disabilities  following  the  refusal  to 

take  the  oath  of  supremacy,  and  against  tran- 
substantiation,  and  the  declaration  against  po- 
pery, ibid.  II.  3. 

Refusal  to  take  the  oath  of  supremacy,  on  requi- 
sition by  two  magistrates,  amounted  to  a  con- 
viction of  recusancy,  ibid.  II.  3. 

The  persons  refusing,  disqualified  from  being 
counsellors,  Ao,  ibid.  II.  3. 

Effect  of  the  corporation  act  on  persons  neglecting 
to  receive  the  lord's  supper,  according  to  the 
rites  of  the  church  of  England,  ibid.  IL  4. 

Refusal  to  make  the  declaration  against  tran  sub- 
stantiation disqualifies  from  all  offices,  civil  and 
military,  ibid.  IL  5. 

Refusal  to  make  the  declaration  against  popery 
disqualifies  from  being  a  member  of  either 
house  of  parliament,  ibid.  IL  6. 

Refusal  to  take  the  oaths  of  allegiance,  supre- 
macy, Ac.  created  a  personal  inability  in  recu- 
sants above  the  age  of  sixteen,  to  take  landed 
property,  in  favour  of  the  protestant  next  of  kin 
to  them,  ibid.  II.  7. 

Did  not  extend  to  prevent  the  right  of  succession 
to  their  heirs,  ibid.  IIL  1. 
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Roman  CkOhoUcs, 

All  panhaseg  hj,  or  in  trast  for,  such  reeasants 

made  roid,  ibid.  IL  7. 
P*pi«ts  iDoapaoitated  from  preseiiting  to  charoheBj 
hospitala,  Ao.  ibid.  II.  7. 

-  -  ••  sabjected  to  doable  land-tax,  ibid.  IL  7. 

-  -  -  obliged  to  inroll  their  deeds  and  wills,  ibid. 

n.  7. 

On  the  laws  paased  in  the  reign  of  king  Geo.  IIL 
ibid.  III. 

The  3d  Oeo.  Ist  eetablished  the  parobaees  by 
protestants  from  papists  prior  to  claim,  Ac. 
ibid.  nL  1. 

It  left  papists  personally  becoming  pnrcba- 
sers,  Ac.  under  the  disabilities  of  the  act  of 
12  and  13  W.  III.  ibid.  UL  1. 

By  the  18th  Oeo.  IIL  papists  taking  the  oath 
in  that  act  relieved  from  prosecution,  im- 
prisonment, and  ftt>m  forfeitore  of  lands 
pnroliased  or  derired  by  descent,  and  not 
thentofore  litigated,  ibid.  III.  3. 

Case  of  Banting  v.  Williamson  npon  this  act, 
settled,  that  no  person  could  claim  under 
any  such  previous  litigation,  unless  ho  was, 
or  claimed  under,  the  person  who  had  so 
litigated  the  title,  ibid.  III.  2. 

The  Stat  31.  Geo.  3.  c.  32.  ibid.  IIL  3. 

The  oath  to  bl  taken,  ibid.  III.  3. 

Repeals  Uie  statute  of  recusancy  as  against 
those  who  take  the  oath,  ibid.  III.  3. 

Tolerates  their  religious  principles  under  re- 
strictions, ibid.  III.  3. 

Exempts  th^  from  taking  the  oath  of  supre- 
macy and  declaration  against  transubstan- 
tiation,  ibid.  IIL  3. 

Allows  of  papists,  taking  this  oath,  to  be  in 
London,  Westminster,  Ac.  irremovable, 
ibid.  IIL  3. 

Ko  peer  taking  that  oath  to  be  prosecuted  for 
coming  into  his  majesty's  presence,  Ac.  ibid. 
IIL  3. 

Repeals  the  laws  requiring  the  registration  or 
inrolment  of  the  deeds  and  wills  of  Roman 
catholics,  ibid.  IIL  3. 

The  Stat  31.  Geo.  3.  c  32,  391,  a.  n.  2.  IIL  3. 

Allows  them  to  be  barristers,  Ac.  without 
taking  the  oath  of  supremacy,  or  making 
the  declaration  ag^nst  transubstantiation, 
ibid.  nL  3. 

Probability  that  those  formerly  called  papists, 
and  taking  the  oath,  will  for  the  future  be 
distinguished  by  the  name  of  Roman  catho- 
lics, ibid.  m.  3. 

The  Stat  43  Geo.  3.  c.  39,  makes  it  unneces- 
sary that  Roman  catholics  should  take  the 
oath  of  the  IS  of  his  present  majesty,  ibid. 
nL3. 

Till  then  it  was  advisable  to  take  the  oath  of 
the  18  Geo.  3,  to  prevent  all  doubts  on 
ability  to  take  by  descent  or  purehaae, 
ibid.  IIL  3. 

Relieved  ftt>m  double  land- tax  by  an  omission 
of  that  clause  in  the   annual   act,   ibid. 

in.  4. 

Comparative  situation  between  protestant  dissent- 
ers and  Roman  catholics,  ibid.  IV. 
All  penalties  against  such  dissenters,  under 
the  toleration  and  corporation  acts,  equally 
affect  papists. 
Roman  catholics  are  subject  to  several  penalties 
and  disabilities  that  do  not  affect  protestant 
dissenters,  ibid.  lY.  1. 


Slbid.  IV.  1. 


1.  Quakers 

2.  Jews 


{ 


Raman  CathoUct^ 

1.  They  cannot  be  members  of  "^ 
parliament, 

2.  They  cannot  vote  at  elec- 
tions for  members  of  par- 
liament> 

3.  They  cannot  present  to  ad- 
vowBons, 

may  present 
to  advow- 
sons, 

Reasons  submitted  evidently  to  show  there  is  so 
policy  in  denying  to  Roman  catiiolics  the  privi- 
lege of  presenting  to  advowsons,  ibid.  IV.  I. 

Legislative  provisions  for  establishing  the  election 
and  acta  of  persons  elected  contrary  to  the  cor- 
poration act,  ibid.  IV.  2. 

Dissenters  not  eligible  to  an  office,  are  not  fine- 
able  for  refusing  to  take  that  office  upon  then- 
selves,  ibid.  rV.  2. 

Annual  act  of  indemnity  for  persons  not  qualify- 
ing for  offices,  ibid.  IV.  2. 

Whether  Roman  catholics  are  liable  to  serve  in 
the  militia,  considered,  ibid.  IV.  3. 

Whether  liable  to  serve  on  juries,  ibid.  IV.  4. 

Appear  to  be  entitled  to  be  summoned  to  the 
meetings  of  British  factories,  ibid.  IV.  5. 

A  factory  is  no  corporation  within  the  corporation    i 
act,  ibid.  IV.  6. 

This  act,  and  the  test  act,  confined  to  particular 
limito,  ibid.  IV.  5. 

The  non-attendance  of  Roman-catholics  at  former 
periods  raises  no  objection  against  their  right, 
ibid.  IV.  6. 

Means  to  be  pursued  to  assert  it,  Ibid.  IV.  5. 

Remedy  and  consequence  in  ease  of  refusal,  ibid. 
IV.  5. 

Whether  Roman  catholics  may  hold  offices  ex«r- 
cisible  abroad,  ibid.  IV.  6. 

Opinions  drawn  from  the  test  and  corporation 
acts,  that  they  may  be, 
Ist  Ambassadors  to  foreign  oourto. 
2dly.  Officers  under  the  Bast  India  Company, 
Ac  ibid.  rV.  6. 

Rcyal  Family^ 


88.  b.  n.  16.    133.  b.  n.  1. 

Riffheoid't  Statutes  at  large^ 

215.  a.  n.  (B). 

Rule, 

Of  construcUon,  where  a  devise  may  operate  either 
in  execution  of  a  power  derived  from  an  iiOereat, 
or  In  execution  of  a  power  tpteiaUy  ruerved, 
112.  a.  n.  1. 

In  Shelley's  case,  22.  b.  n.  2, 8.  299.  b.  n.  L  See 
also  Shelle]f*9  com. 

8. 
Saint  Greorge^s  Channel^ 

107.  a.  n.  6. 

SaUc  Law  qf  Desoentt 

325.  b.  n.  2. 

Of  offices,  120.  a.  n.  8. 

Time  of,  113.  a.  n.  2,  3. 

Power  of,  113.  a.  n.  2.     181.  b.  n.  8.     342.  b.  n. 

Ln. 

Of  estates  of  crown  debton,  vnder  25  G«o.  8.  c. 
35.    209.  a.n.  LIV. 
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Sale, 

And  ezohaiige,  power  o^  271.  b.  n.  1.  VIL  2. 

842.  b.  D.  1.  n.  VL  1. 
Power  of,  in  eiteeoton,  842.  b.  n.  1.  III. 
Usual  power*  of,  842.  b.  n.  1.  IZ.  1. 

Sanctuary, 

Privilege  of,  92.  b.  n.  2. 

SaUtfaction 

Of  dower.  In  eqtaity,  by  a  deviie,  or  otherwise,  86. 
b.  n.  1.  6. 

Saving 

Clanse,  in  a  private  act,  98.  b.  n.  1. 
In  a  judgment,  as  in  case  of  felony,  for  what  it 
will  serve,  305.  b.  n.  1. 

Scire  facias  in  Chancery, 

169.  a.  n.  2. 

Scotland, 

^  Lord  Coke's  doctrine  in  favour  of  the  pott  nati  of, 
incidentally  referred  to,  141.  b.  n.  2. 
Bestrainfcs  upon  the  alienation  of  lands  there,  224. 
a.  n.  1. 

Scilicet, 

Import  and  effect  of  the  term,  180.  b.  n.  1. 

i  Sea 

Wall,  53.  b.  n.  2. 

The  Caledonian,  Denoaledonian,  or  Scottish,  107. 

a.  n.  6. 
Dominion,  ibid. 
The  foor  seas,  ibid. 
The  BriUsh  seas,  ibid. 

Persons  bom  beyond  sea,  129.  a.  n.  2. 
See  Infra  qwUow  maria,  Jn»  marU, 

Sealing, 

Of  a  deed  by  a  dean  and  chapter,  with  or  withoot 
a  letter  of  attorney  to  deliver  it,  36.  a.  n.  5. 

Of  a  lease,  the  want  of,  on  the  part  of  one  of 
several  lessees,  may  be  supplied  by  agreement, 
so  as  to  charge  him  with  the  rent,  but  not  so  as 
to  make  him  party  to  a  condition  in  gross,  230. 

b.  n.  1. 

By  sealing  a  deed,  one  who  is  no  party  to  it»  may 
covenant  with  one  who  is  a  party 1 231.  a.  n.  1*. 

Seamen 

Apprentices,  their  wages,  in  certain  cases,  do  not 
Mong  to  their  masters,  117.  a.  n.  1. 

Seek, 

Different  imports  of  the  term,  151.  b.  n.  5. 

Secular 

Ohaplaln,  185.  b.  n.  2. 
Priest,  136.  a.  n.  L 

Seigniory, 

Suspended  and  revived,  13.  a.  n.  4.     148.  b.  n.  2. 
Bxtingnished  or  not,  by  what,  52.  a.  n.  7.    152.  b. 

n.  4. 
Granted  by  fine,  319.  b.  n.  (A). 
See  more  oonceming  a  Seigniory,  29.  b.  n.  2.   67. 

b.  n.  1.    160.  b.  n.  8.    202.  b.  n.  I. 

Seisin, 

Of  a  reversion,  will  not  take  aWay  the  disabl.  ty 

of  half  blood,  14.  a.  n.  6. 
In  demesne,  15.  a.  n.  8. 
In  demesne  as  of  fee,  17.  b.  n.  2.  4. 
In  deed,  obtained  by  ponession  of  lessee  for  years, 

29.  a.  s.  8. 


Seisin, 

Of  remainder  expectant  on  estate  tail,  sufficient  to 

make  it  grantable  or  forfeitable,  14.  b.  n.  4. 
What  snflicient  to  make  a  pottenio  fratrit,  29.  a. 

n.  3. 
What  to  entitle  to  curtesy,  29.  a.  n.  3,  4. 
Livery  of,  48.  a.  n.  2,  3. 
Jn  dominico  mo  ut  de/eodo,  184.  a.  n.  4. 
In  law,  239.  b.  n.  1.    266.  b.  m  (A).  * 

Technical  meaning  of  the  word,  266.  b.  n.  1. 
Is,  in  deed,  in  law,  actual,  or  expectant^  ibid. 
Defeated  as  to  some  persons,  and  not  against 

others,  278.  b.  n.  1. 
A  tortious,  may  be  a  sufficient  seisin  in  a  writ  of 

right,  280.  b.  n.  (B). 
Of  rent  under  the  statute  of  uses,  315.  a.  n.  1. 
Actual,  as  defined  by  Lord  Mansfield,  830.  b.  n.  1. 
See  Pleading,  15.  a.  n.  3,  Ac    Jointenantt,  186.  b. 

n.  6. 
See  more  concerning  Seisin,  17.  b.  n.  3.  26.  a.  n.  1. 

29.  a.  n.  5.    31.  a.  n.  4.  6.    31.  b.  n.  3,  4.  7,  8. 

32.  b.  n.  4.  38.  a.  n.  1. 5.  40.  a.  n.  2.  47.  b.  n.  9. 

68.  a.  n.  6.  115.  a.  n.  4,  5.  811.  a.  n.  1. 

Seizure, 

Of  seijeanties  aliened  without  license,  43.  a.  n.  3. 
By  the  king,  without  matter  of  record,  119.  a.  n.  1. 
Of  a  villein,  135.  b.  n.  2. 

Of  land,  for  default  of  service,  by  a  process  in  the 
lord's  court,  142.  a.  n.  2. 

SeruUores, 

Whether  the  word  was  applied  by  the  Romans 
whilst  in  Britain,  in  a  8eni#  corresponding  to 
the  cddermani  or  earlea,  of  the  Saxons,  168.  a. 
n.  7. 

Sentence, 

Of  the  ordinary,  that  by  reason  of  a  previous  con- 
tract between  them,  B,  shall  recover  A,  for  her 
husband,  notwithstanding  A.'«  marriage  with 
a    (9  A  10  E.  1.),  33.  a.  n.  10. 

Interlocutory,  or  definitive,  in  the  civil  and  canon 
law,  168.  a.  n.  2. 

Sequestration, 

Of  property,  and  imprisonment  of  the  party,  by 
the  chancellor,  for  disobedience  to  his  directions, 
191.  a.  note,  sect  VL  11. 

Serjeants  at  Law^ 

Their  antiquity  and  dignity,  17.  a.  n  2. 

Sergenty, 

Seised  for  alienation  without  licence,  43.  a.  n.  3. 
Grand,  might  be  due  out  of  as  well  as  within  the 

realm,  105.  b.  n.  1. 
Grand  and  petite,  their  several  natures,  106.  b. 

n.  2. 
Grand,  honorary  part  of,  still  continues,  108.  a.  n.  1. 
How  affected  by  12  Car.  2. 108.  a.  n.  1.    108.  b. 
^n.  1. 

Servants, 

Interest  of  masters  in  property  acquired  by  their 
personal  labour,  117.  a.  n. 

Services, 

The  honorary,  of  grand  seijeanty,  are  expressly 
served  by  12  Cha.  2,  o.  24, 108.  a.  n.  1. 

How  affected  by  the  lord's  purchase  of  part  of  the 
land,  148.  b.  n.  5. 

Grant  of  what  paMca  by,  152.  a.  n.  6. 

See  more  eonceming  Services,  31.  a.  n.  2.  81.  b. 
n.  5.    64  a.  n.  L    68.  a.  n.  6.    73.  a.  n.  1.   88. 
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Services^ 

a.  n.  2.  85.  b.  d.  1.  93.  a.  n.  2.  141.  a.  n.  2. 
143.  b.  n.  5,  148.  b.  n.  1.  162.  b.  b.  1.  174.  a. 
n.  6.    177.  b.  n.  1.    201.  a  n.  1. 

Servitium  forinsecum^ 

107.  a.  n.  5. 


153.  b.  n.  8. 

SeUlementy 

The  ooartfl  of  King's  Bench  and  Ezebeqaer  hare 
refused  to  apply  to  a  marriagt  tettlement  lord 
Coke's  rule  on  the  oonstmotion  of  heirt  female 
of  the  body,  considered  as  words  of  pwrehatef 
164.  a.  n.  2. 

The  modes  of, 
In  France,  in  Spain,  101,  a.  note,  seet  YL  7. 
In  Oermany,  in  Scotland,  in  England,  ibid. 

The  chief  objects  of  the  legislature  and  judicature 
of  this  kingdom,  in  their  regulations  upon  the 
subject  of  uses  and  settlements,  271.  b.  n.  1. 
VIII.  3. 

Answer  to  the  objections  of  foreigners  against  our 
family  settlements,  ibid. 

Account  of  the  origin  and  gradual  progress  of  set- 
tlements, 200.  b.  n.  1.  Y. 

Of  chattels  real,  should  not  be  by  reference  to 
limitations  of  freehold  property,  ibid.  n.  1.  XIL 

Of  two  estates  with  a  clause  for  shifting  one  of 
them  on  the  accession  of  the  other  in  order  to 
raise  two  families,  327.  a.  n.  2.  II.  1. 

Of  an  estate  with  a  clause  eqjoining  persons  to 
take  the  name  and  use  the  arms  of  the  settler, 
ibid.  n.  2.  II.  2. 

Sometimes  settlements  contain  an  improper  injunc- 
tion for  taking  a  name  and  using  arms,  327.  a. 
n.  2.  IL  8. 

The  plan  and  effects  of  a  modern  settlement  in 
England,  with  reference  to  Scotland  and  other 
countries,  290.  b.  n.  1.  Y.  5. 

Of  leasehold  with  tenant  right  of  renewal,  ibid, 
n.  1.  XL 

Of  money  secured  by  mortgage,  ib.  n.  1.  XIY.  5. 

Severance, 

(Summons  and),  of  asurTlring  parcener,  in  afor- 

medon,  173.  a.  n.  4. 
Coparcenary  is  not  serered  if  one  parcener  aliens 

for  life  only,  175.  a.  n.  1. 
Marriage  articles  entered  into  by  an  infant  are  not 

in  equity  a  sererance  of  a  jointenanoy,  246.  a.  n.  1. 

Sheep, 

Whether  they  may  be  distrained,  47.  a.  n.  17. 

SheUey*t  case  (The  rule  in), 

Applies  where  an  instrument  contains  a  limitation 
to  the  heirs,  Ac.  of  a  person  who  takes  under 
the  same  instrument  an  estate  for  life,  either  ex- 
press or  by  implication,  but  not  if  the  limita- 
tion is  to  the  A«»r,  dke.  (in  theain^iifor  number), 
and  the  hoirs,  Ac.  of  such  heir,  22.  b.  n.  2,  3,  4. 

Applies  only  to  those  casos  where  the  limitations 
for  life  and  to  the  heirs,  Ac.  are  both  by  the  same 
instrument,  299.  b.  n.  I. 

With  respect  to  a  gift  of  lands  to  two  during  their 
joint  lives,  with  remainder  to  the  right  heirs  of 
the  pre-deceasing  tenant  for  life,  ibid. 

Reference  to  an  observation  of  Mr.  Douglas,  in 
bis  Reports,  319.  b.  n.  1. 

As  to  the  operation  of  a  fine  levied  and  a  recovery 
suffered  by  husband  and  wife,  of  lands  before 
settled  by  the  husband  to  the  oie  of  himself  for 


'ShdUy^s  ceue,  (The  rule  in), 

life,  and  after  to  the  use  of  his  wife  and  of  the 
heirs  male  of  her  body  by  him  begotten,  for  her 
jointure,  365.  b.  n.  (A.) 

Mr.  Justice  Blaokstone's  analytical  obseiratioiia, 

(in  his  argument  in  Perrin  «.  Blake),  upon  a 

gift  to  A.  and  his  heirs,  or  to  ui.  and  the  hein 

of  his  body,  876.  b.  n.  1. 

His  fundamental  maxim  as  to  the  oonstrno- 

tion  of  a  devise,  ibid.  I. 
Ho  divides  rules  of  law  into  three  classes, 
with  respect  to  a  testator's  intention,  and 
considers  the  rule  in  Shelley's  case  of  a 
very  flexible  nature,  ibid.  L 
He  says,  that  the  real  question  is,  whether  (he 
heirs  are  intended  to  take  as  purchasers  or 
as  descendants,  ibid.  L 
His  argument,  and  conclusion,  that  the  role 
applies  in  Perrin  v,  Blake,  ibid.  I. 
Mr.  Hargrove's  statement  of  the  different  ways  In 
which  the  rule  is  considered  by  its  advocates 
and  its  opponents,  ibid.  IL 
Mr.  Hargrove's  opinion,  that  the  mle  is  impera- 
tive ;  and  opposes  the  intention  when  there  is  a 
concurrence  of  the  circnmstances  to  whieh  the 
rule  applies,  ibid.  IL 
He  considers,  that  the  rule  applies  as  often  as 
the  ancestor  takes  an  estate  of  freehold,  and 
the  heirs  general  or  the  heir  special  are  to 
take  under  that  denomination,  in  its  general 
nnqnalifled  sense,  ibid.  IL 
His  opinion  as  to  the  policy  of  the  rule,  and 
the  means  of  discovering  whether  the  role 
is  applicable  or  not,  ibid.  IL 
Mr.  Feame's  observations  on  the  mle,  ibid.  ILL 
His  opinion  as  to  its  origin,  ibid.  IIL 
His  reasons  for  questioning  the  grounds  of  the 

determination  in  Perrin  v.  Blake,  ibid.  IIL 
His  statement  of  lord  Thnrlow's  observaUons  on 
the  rule,  ibid.  lY. 
Mr.  Feame's  hypothetical  conclusion,  that  lord 
Thurlow's  doctrine  embraces  the  subject,  to  the 
full  extent  of  his  expression,  ibid.  lY. 
Mr.  Butler's  discussion  of  the  grounds  and  appli- 
cation of  this  rale,  ibid.  Y. 
His  discrimination  of  the  leading  points  upon 
which  the  decision  of  the  queetion  moat 
ultimately  turn,  ibid.  Y.  1. 

1.  Whether  the  express  deolarotion,  that 
the  heirs  shall  take  by  purchase,  will 
exclude  the  rule. 

2.  Whether  the  words  of  implication  will 
•  have  this  effect 

3.  Whether  it  is  suflioient,  that  it  \g  the 
intention  that  the  ancestor  shall  take 
for  life  only. 

4.  Or,  it  must  also  appear  that  the  hein 
are  to  take  as  purchasers. 

5.  Whether  it  must  appear  how,  and  what 
estates  they  are  to  take. 

6.  How  and  what  estates,  the  heirs  oan 
take  when  the  ancestor  has  an  estate 
of  freehold,  ibid.  Y.  1. 

If  the  rale  is  absolutely  inflexible,  is  it  so  because 
it  is  against  the  law  of  the  land  to  make  the 
heirs  take  by  purchase  in  devises  of  this  nature  ? 
ibid.  Y.  2. 

Or,  in  consequence  of  a  flxed  and  unalterable  point 
of  construction  ?  ibid.  Y.  3. 

If  a  testator's  intention  is  against  the  rules  of  law 
and  equity,  such  intention  cannot  have  effeet, 
ibid.  V.  8. 
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Shdley^s  case^  (The  rule  in), 

How  to  detoxmine  whether  a  testator's  intention 
is  snoh  as  the  rales  of  law  and  euuitv  admit 
ibid.  V.  4. 

Application  of  this  reasoning  to  the  ease  of  Perrin 
«.  Blake,  ibid.  V.  6. 

If  the  heirs  in  that  oase  take  by  pbrchase,  there 
are  bat  three  oonstruotions  to  be  put  upon  sach 
a  devise,  ibid.  Y.  5. 

Statement  and  examination  of  each  of  these  con- 
straotionB,  and  conclusions,  that  the  first  and 
second  constructions  are  not  reconcileable  with 
the  testator's  acknowledged  intention,  and  that 
the  role  must  applj,  unless  the  third  construe- 
tion  is  to  be  admitted,  ibid.  V.  5. 

A  formidable  objection  to  the  third  eonstruction 
is,  that  though  the  estates  to  arise  by  that  con- 
struction be  such  as  the  law  allows,  still  such  a 
construction  would  be  in  opposition  to  a  series 
of  a<j|judications  from  18  £d.  IL  to  17  GFeo.  IL 
ibid.  V.  6. 

What  devises  Mr.  Butler's  observations  are  in- 
tended to  apply  to,  ibid.  VI. 

Reference  to  a  treatise  on  the  rule  in  Shelley's 
oase,  377.  b.  n.  VI. 

B/ieriffSf 

Their  origin  and  office,  168.  b.  n.  7. 

See  more  concerning  Sheriifs,  32.  b.  n.  1.    52.  a. 

n.  6.    115.  a.  n.  10.  11.    125.  a.  n.  2.    155.  a. 

n.  2.    157.  b.  n.  7.     161.  a.  n.  3.     198.  a.  n.  3. 

169.  a.  n.  2. 

Shifting  Clauses, 

Are  attended  with  singular  nicety,  and  in  firaming 
them  many  circumstances  deserve  minute  at- 
tention, 827.  a.  n.  2.  II.  1. 

After  limitations  in  strict  settlement  may  be  barred 
by  a  common  recovery,  342.  b.  n.  1.  IX.  2. 

Shipwreck^ 

89.  b.  n.  2. 

Shiress 

168.  a.  n.  6. 

Stem, 

Import  of  the  word,  123  a.  n.  2. 

SimoMfy 
A  presentation  may  be  void  for  simony,  though 

the  person  presented  is  not  privy  to  the  simony, 

120.  a.  n.  1. 
Difference  between  a  presentation  void  and  one 

voidable  only,  for  simony,  ib.  n.  2. 
An  ineumbent  coming  in  by  a  simoniacal  presenta- 
tion i£  disabled  to  be  again  presented  to  the 

same  church,  ib.  n.  3. 
Reference  to  a  treatise  on  the  law  of  simony,  and 

to  a  great  case  respecting  the  validity  of  bonds 

of  resignation,  206.  b.  n.  1. 

Slavery, 

Domestic,  repugnant  to  the  law  of  England,  117. 

b.  n.  8. 
See  more  concerning  Slavery,  79.  b.  n.  1.    117.  a. 

n.  1.    123.  a.  n.  3. 

Socage, 

In  capiUf  85.  b.  n.  1.    87.  a.  n.  1. 
The-etymology  of  the  word  is  uncertain,  86.  a.  n.  1. 
Whether  guardianship  in  socage  is  confined  to  a 

descent,  87.  b.  n.  1. 
Who  shall  be  guardian  in  socage,  88.  b.  n.  2. 
How  affected  by  12  Car.  2,  c.  24,  93.  b.  n.  3. 
Free  and  common,  108.  a.  n.  5. 


Socage, 

See  more  concerning  Socage,  64.  a.  n.  1.  73.  a. 
n.  2.  85.  b.  n.  1.  87.  a.  n.  1.  107.  a.  n.  4. 
108.  a.  n.  1.    108.  b.  n.  1.    111.  b.  n.  1. 4.    191. 

a.  note,  sect.  VL  11. 

Soil, 

A  prescription  for  a  9w«ral  patiMre  may  be  had 
against  the  owner  of  the  soil,  122.  a.  n.  6. 

Whether  such  a  prescription  may  be  had  for  a 
several  piscary  f  ibid.  n.  7. 

Whether  the  sou  passes  by  the  grant  of  a  piscary, 
ibid. 

Right  to  the  soil,  261.  a.  n.  1. 

Of  a  port,  ibid. 

SoUarti, 

Amongst  the  ancient  Oaule,  64.  a.  n.  1. 

Soldiers. 

In  actual  service  may  make  nuncupative  wills, 
aa  before  the  29  Cha.  2.  c.  3.  111.  a.  n.  8. 

Solinus  terra, 

6.  a.  n.  7. 

SpeciaUy, 

To  the  king,  by  reeognisanoe,  obligation  or  other- 
wise, 209.  a.  n.  1. 

Stamp  duty. 
Whether  payable  for  a  surrender  of  a  lease  by  a 
note  in  writing,  338.  a.  n.  1. 

Statute  Merchant,  and  Statute  Staple, 

55.  b.  n.  12.  57.  a.  n.  1.  150.  a.  n.  2.  191.  a. 
note,  sect  VL  9.  208.  a.  (208.  b.  13th  ed.)  n. 
1.  Ist.    209.  a.  n.  1.  H.    257.  b.  n.  1.     379. 

b.  n.  1. 

Statutes, 

Construction  of,  by  equity,  24.  b.  n.  1. 

Where  one  may  elect  to  take  by  statute,  or  at  com- 
mon law,  49.  a.  n.  1. 

Infiuence  of  the  preamble  in  eziM>unding  the 
enacting  part,  79.  a.  n.  2. 

Public  or  general,  and  private  or  particular,  dis- 
tinguished, 98.  b.  n.  1. 

The  framing  of  the  12  Car.  2,  c  24,  was  uiyustly 
attributed  to  lord  Hale,  108.  a.  n.  1. 

Affirmative,  do  not  take  away  the  common  law, 
115.  a.  n.  8. 

Difference  between  a  stat  and  aa  ordinance,  159. 
b.  n.  1,  2.    115.  a.  n.  13. 

Negative,  may  be  prescribed  against,  if  merely 
declaratory  of  the  common  law,  115.  a.  n.9.  11. 
15. 

Penal,  120.  a.  n.  4. 

Whether  the  statute  of  uses  can  relate  to  anything 
which  did  not  exist  at  the  time  of  its  passing, 
as  uses  created  by  devise  under  the  statute  of 
wiUs,  271.  b.  n.  1,  VIIL  1. 

Of  uncertain  time,  eoneuetudxnee  etaeeUa  de/or^ta, 
115.  a.  n.  15. 

Laws  of  Henry  the  Ist  and  Henry  the  2d,  allow- 
ing and  expressly  recognizing  die  alienation  of 
lands  of  purchase,  where  the  party  had  no  son, 
191.  a.  note,  sect  VL  6. 

See  more  concerning  Statutes,  11.  b.  n.  1.  42.  b. 
n.  1.  44.  b.  n.  9.  69.  a.  n.  6.  96.  a.  n.  4. 
110.  a.  n.  5.  115.  a.  n.  14,  15.  119.  a.  n.  1. 
120.  a.  n.  3.  121.  a.  n.  I.  181.  b.  n.  2.  134.  a. 
n.  6.    141.  b.  n.  2. 
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Statvtes  cUedf 

Of  17  king  John,  71.  b.  n.  2. 

Of  king  John,  eaouage,  72.  a.  n.  5. 

Of  king  John,  commune  contilitim,  esoaage, 
110.  a.  n.  4. 

Toarns  or  leeU ;  view  of  fVank-pledge ;  pre- 
Boription,  115.  a.  n.  10, 11, 12. 

Ameroementa,  127.  a.  n.  1. 

Subinfevdation,  191.  a.  note,  sect  VI.  6. 

Debtors  to  the  king,  191.  a.  note,  sect,  VI.  9. 
9  Hen.  3,  magna  charta,  o.  Z,  wards,  67.  b.  n.  1. 
.    .    .      magna  charta,  c.  6,  81.  a.  n.  1. 
...     magna  charta,  71.  b.  n.  2. 

-  -    -      eharta  de  for&tta,  c.  4,  115.  a.  n.  13. 

20  Hen.  3,  staL  Merton,  c.  2,  dower;  rent,  32.  b. 
n.  4.    55.  b.  n.  3. 

-  -    -   Stat.  Merton,  c.  6,  limitation  of  writs,  115. 

a.  n.  1. 

-  -    -   statute  of  Merton,  c.  9,  special  bastardy, 

245,  a.  n.  1. 
52  Hen.  3,  stot  Marlbridge,  o.  5,  Cart  21  H.  3.  n. 
4,  confirmed,  43.  a.  n.  4. 

-  -    -   Stat  Marlbridge,  c.  6.  fraud;  costs,  88. 

b.  n.  11.    161.  a.  n.  4. 1. 

-  -    -   Stat.  Marlbridge,  0.15,  distress;  highway, 

161.  a.  n.  4. 

-  -    -  c.  16,  damages,  355.  b.  n.  1. 

-  -    .   0.  22,  distress  of  freehold ;  subtraction  of 

services,  47.  a.  n.  4.    142.  a.  n.  2. 

3  Ed.  1.  Stat  Westm.  I.  c.  22,  marriage ;  wardship, 

Litt  i  103.  n.  1. 

-  -    -   Stat  Westm.  I.;   the  word  parliament, 

110.  a.  n.  3. 

-  -    -  Stat  Westm.  I.  c  39,  limitation  of  writs, 

115.  a.  n.  1. 

-  -    -   stat  Westm.  I.  o.  40,  voucher;  counter- 

plea,  385.  b.  n.  (B). 

-  -    •    c.  48, 35.  a.  n.  3. 

.    -    -   0.  49,  guardian;  prochein  amy,  135.  b. 
n.  1. 

4  Ed.  1.  St  1,  8.  4.  vesture  of  land,  4  b.  n.  1. 
.  -  -  Stat  3,  de  higamie^  c.  4,  249.  b.  n.  2. 
.    '    -   de  higamief  c.  5,  80.  b.  n.  1. 

.    -     -   cEtf  bigamie,  c.  6,  384.  a.  n.  1. 

6  Ed.  1.  Stat  Gloucester,  c.  1.  32.  b.  n.  4.  33.  a.  n. 

3.    57.  a.  n.  1.    325.  b.  n.  1. 

-  -    -  st  Gloucester,  o.  3.  warranties,  373.  b. 

n.  2. 

-  -    -  St  Gloucester,  0.4.  damages;  rent;  ce««a- 

vitt  47.  a.  n.  4.    142.  a.  n.  2.  143.  b. 
n.  5. 

-  -    -  Stat  Gloucester,  c.  6,  coparceners;  dis- 

seisin;  actions  several,  364.   b.   n. 
(A). 

7  Ed.  1.  st  2,  Stat  Mortmain,  2.  a.  n.  1. 

13  Ed.  1.  Stat  Westm.  IL  c.  1,  de  donie,  2.  a.  n.  2. 

19.  a.  n.  1.  5.     19.  b.  n.  2.    2.  a.  n. 

1.    20.  a.  n.  1.  3,  4,  5.    24.  b.  n.  3. 

121.  a.  n.  1.    191.  a.  note,  sect  VI. 

7,  8.  224.  a.  n.  2.  241.  a.  n.  4.  IV. 

262.  a.  n.  (B).  290.  b.  n.  1.  V.  2. 

326.  b.  n.  1.    327.  a.  n.  2.  I.    331. 

a.  n.  1.    372.  b.  n.  3.    373.  b.  n.  2. 

379.  b.  n.  1. 
.    -    -  0.  3,  Judgment  on  default  as  to  a  wife's 

land,  121.  a.  n.  1. 
.    -    •  0.  3,  recovery  by  default  against  tenant 

for  life,  278.  b.  n.  1. 
.    .    -  c.  15,  prockein  amy;  eloignment  of  an 

infant,  135.  b.  n.  1. 
.    .    -  c.  18,  debtors,  191.  a.  note,  sect  YL  9. 
.    .    -  c.  21.  41,  writ  eeetavit,  142.  a.  n.  2. 
.    -    -  o.  23,  executors;  account,  90. b.  n.  I. 


Statutes  cUed^ 

13  Ed.  1.  0.  24,  writs  in  GhaDcery,  290.  b.  n.  1. 
1.2. 

-  -    -  0.  25,  assise  of  novel  disseisin ;  alienation 

in  fee  by  tenant  for  years,  Ac  330. 
b.  n.  1. 

-  -    -  c.  25.  s.  10,  vesture  of  land,  4.  b.  n.  1. 

-  -    -  0.  31,  exception;  judge;  error,  165.  b. 

n.  5. 
...  stat  de  mercaioribue ;  debtors,  191.  a. 
note,  sect  VI.  9. 

13  Ed.  1,  stat  of  Winton,  assise  of  arms,  71.  a.  n.  1. 
18  Ed.  1,  stat  Westm.  HL  quia  emptoree,  43.  a.  n. 

2,  3.  72.  a.  n.  5.   111.  b.  n.  1.  143. 
b.  n.  5.    191.  a.  note,  sect  VL  6. 
271.  b.  n.  1.  I.  1.    327.  a.  n.  2.  L 
365.  a.  n.  1.    384.  a.  n.  1. 
20  Ed.  1,  stat  of  vouchers,  386.  b.  n.  (B). 

34  Ed.  1,  de  eonjunctim  /eo/a(i«,  180.  b.  n.  3. 

-  -    -     st  5,  of  forests,  115.  a.  n.  13. 

35  Ed.  1,  etaL  de  aeportatie  religioeanm;  prcsmu- 

nire,  391.  a.  n.  2.  L 
1  Ed.  2,  stat  de  miUtihutf  69.  a.  n.  6. 

9  Ed.  2,  artievdi  eleri;  parliament,  110.  a.  n.  3. 

10  Ed.  2,  stat  of  gavelet,  142.  a.  n.  2. 

17  Ed.  2,  de  proerogativa  reaie,  c.  1.  wardship^  17. 
b.  n.  4.    121.  b.  n.  2. 

17  Ed.  2,  de  pnerogativa  regie,  c.  6,  subinfeuda- 
tion, 191.  a.  note,  eect  VI.  6. 

17  Ed.  2,  stat  2.  modue  faciendi  homagium,  Ac. 

67.  a.  n.  2. 
1  Ed.  3,  st  2,  c.  2,  forests,  115.  a.  n.  13. 

14  Ed.  8,  st  8,  c.  2,  advowson;   king,  119.  a. 

n.  1. 

18  Ed.  3,  st  3,  0.  3,  license;  mortmain,  99.  a. 

n.  1. 

-  -    -    st  4,  judges,  110.  a.  n.  5. 

25  Ed.  8,  Bt  2,  king's  children;  natural  bom  sub- 
jects, 8.  a.  n.  1. 

-  -    -    Bt    3.    c.   2,  advowson,   king,  119.  a. 

n.  1. 

-  -    -    st  5,  0.  5,  account,  executors,  90.  b. 

n.  4. 

-  -    •    st  5,  c.  17,  debtors,  191.  a.  note,  sect    ' 

VL9. 

-  -    -    st  6,  papal  provision,  391.  a.  n.  2.  L 

-  -    -    st  6,  c  17,  debtors,  191.  a.  note,  sect 

VL5. 
27  Ed.  8,  st  1,  0.  1,  papal  provision,  391.  a.  n. 
2.1. 

-  -    -    st  2,  c.  9,  debtors,  191.  a.  note,  sect 

VL9. 
31  Ed.  3,  st  1,  0.  11,  executors ;  account,  90.  b. 

n.  4. 
34  Ed.  3,  c.  16,  stat  of  non-claim ;  fines  of  land, 

121.  a.  n.  1.    262.  a.  n.  (B). 
37  Ed.  8,  c.  17,  replication;  villein,  122.  b.  n.  2. 
88  Ed.  3,  st  2,  c.  1,  2,  3,  4,  papal  provision,  ibid. 
40  Ed.  3,  (Irish  stat)  against  the  Brehon  law,  141. 

a.  n.  5. 
45  Ed.  3,  0.  3,  tithes  of  eylva  eeedua,  115.  a. 

n.  15. 
1  Rich.  2,  c.  9,  assize,  cestui  que  uee,  191.  a.  note, 

sect  VL  11. 
3  Rich.  2.  c.  3,  aliens ;  prcemunire,  391.  a.  n.  2.  L 
5  Rich.  2,  st   1,   c  7,  forcible  entry,  257.  a. 

n.  1. 
7   Rich.  2,  0.  12,  papal   provision,  391.  a.  n. 

2.  L 

12  Rich.  2,  0.  15,  papal  provision,  3^1.  a.  n. 

2.1. 

13  Rich.  2,  st  1,  0.  1,  advowson;  king,  119.  a. 

n.  1. 


(?c) 
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13  Rich.  2,  bL  2,  o.  2,  papal  proyuion,  391.  a.  n. 

2.  L 
....    8t.2, 0.3,  papal  proTision;j>nnnMiiir«, 

301.  a.  n.  2.  L 

15  Rich.  2,  0. 2,  forcible  entry,  25t.  a.  n.  1. 

16  Rich.  2,  0.  b,  the  statute  of  pnxmunire,  391.  a. 

n.  2. 1. 

1  Hen.  4.  o.  14,  appeals;  ooort  of  efaiyalry,  74.  b. 

n.  1. 

2  Hen.  4,  c.  3,  papal  proTision;  pnmnunire,  391. 

a.  n.  2. 1. 

.    .    .    .    c.  5,  merchants,  129.  b.  n.  6. 

4  Hen.  4,  c.  8,  disseisor  with  force ;  forcible  entry, 

180.  b.  n.  4.    257.  a.  n.  1. 
...     0.  22,  adrowson,  king,  119.  a.  n.  1. 

9  Hen.  5,  o.  5,  dispensation,  120.  a.  n.  3. 
8  Hen.  6,  c.  9,  forcible  entry,  257.  a.  n.  1. 
...     c  29,  whether  a  statute;  referred  to  by 

22  H.  8.  0. 10.    159.  b.  n.  1. 
28  Hen.  6,  o.  8,  sheriff,  non  ob^tantef  120.  a.  n.  3. 
1  Rich.  3,  C.  1.  cestui  que  use,  50.  a.  n.  1. 

-  -    ->      c.  7,  fines  of  land,  121.  a.  n.  1. 

4  Hen.  7,  o.  17,  wardship ;  eettui  que  uee,  88.  b. 

n.  11. 
*    -    -      0.  24,   fines  of  land;   entry;  actions; 

claim;  remitter,  121.  a.  n.  1.  191.  a. 

note,  sect.  VL  8.      223.  b.  n.  1. 

252.  b.  n.  1.     290.  b.  n.  1.  V.  3. 

330.  b.  n.  1.    353.  b.  n.  1.    372.  b. 

n.  1. 

10  Hen.  7,  o.  22,  (Irish  stat)  Poyning's  law,  141. 

b.  n.  3. 

11  Hen.  7,  e.  20,  entails  of  the  gift  of  a  hasband; 

discontinoance,  290.  b.  n.  1.  V.  3. 
325.  a.  n.  1.  warranties,  373.  b.  n.  2. 

21  Hen.  8,  c.  4,  sale ;  executors,  236.  a.  n.  1.  290. 

b.  n.  1.  IX. 
.    .    .    .  0.  5,  administration ;  baron  and  feme, 
351.  a.  n.  1.  L 

-  •    -    -  e.  15,. fictitious  recoveries;  lessees,  290. 

b.  n.  1.  XV.    325.  a.  n.  1. 

22  Hen.  8,  c.  10,  refers  to  8  H.  6,  c.  29,  as  a  sta- 

tute, 159.  b.  n.  1. 

23  Hen.  8,  o.  6,  debtors,  191.  a.  note,  seoL  VI.  9. 

-  .    -    -  e.  10,  superstitious  uses,  112.  b.  n.  2. 
.    .    .    .  0. 14,  forcible  entry,  257.  a.  n.  1. 

.    .    -    .  0. 15,  costs,  161.  a.  n.  4.  IL 

25  Hen.  8,  c.  20,  sect.  7,  election  of  bishops ;  prce- 

munire,  95.  a.  n.  4.     134.  a.  n.  4. 

26  Hen.  8,  c.  13,  treason,  74.  b.  n.  1. 

.    .    .    .  0.  14,  suffragan  bishops,  95.  a.  n.  8.  . 

27  Hen.  8,  c  10,  of  uses,  19.  b.  n.  3.    20.  a.  n.  5. 

29.  a.  n.  6.  48.  a.  n.  3.  50.  a  n.  1. 
111.  b.  n.  1.  117.  a.  n.  3.  123.  a. 
n.  8.   191.  a.  note,  sect  VL  11.  207. 

a.  n.  3.    272.  b.  n.  L    290.  b.  n.  1. 
.      II.  IV.  V.  5.  XIIL    298.  a.  n.  2. 

309.  a.  n.  1.  330.  a.  n.  1.  338.  b.  n. 
2.    342.  b.  n.  1.    347.  b.  n.  1.    349. 

b.  n.  1.  353.  b.  n.  1.  367.  a.  n.  1. 
384.  a.  n.  1. 

-  -    .    -  0.  16,  inrollment  of  bargains  and  sales, 

147.  b.  n.  4.    48.  a.  n.  2.    229.  a. 
n.  2. 
31  Hen.  8,  o.  1,  partition,  jointenants,  tenants  in 
common,  187.  a.  n.  2. 

-  .    -    -  0.  1,  sect  3,  partition ;  aid,  174.  a.  n.  4. 
.    .    .    -  e.  3,  gavelkind,  140.  b.  n.  2. 

.     .     .    .  0.  0,  (repealed)  the  new  bishoprics, 

134.  a.  n.  3  A  5. 
.    .    .    .  c.  10,  sect  3,  precedency  of  bishops, 

94.  a.  n.  5. 


Statutes  citedf 

32  Hen.  8,  c  1,  of  wills,  20.  a.  n.  5.    111.  b.  n.  1. 

4.  271.  b.  n.  1.  VIIL  1.  309.  a.  n.  1. 

342.  b.  n.  1. 
.    .    .    .  c.  2.  Stat  of  limitation,  83.  a.  n.  2.  93. 

a.  n.  2.     115.  a.  n.  2.  4,  5. 
.    .    .    .  0. 16,  sect  13,  aliens,  2.  b.  n.  7. 
....  0.27,  discontinuance;  remitter;  baron 

and  feme,  347.  b.  n.  1. 

-  -    .    -  0.  27,  entails;  leases,  290.  b.  n.  1.  V. 

3.  333.  a.  n.  2. 
.    .    .    -  c.  28,  leases,  28.  b.  n.  1.    229.  a.  n.  2. 

-  -    -    -  c.  31,  (re|>«a/«fl{)  common  recoveries  by 

tenant  for  life,  278.  b.  n.  1.  325.  a. 
n.  1. 

.  .  .  .  0.  32,  partition;  jointenants  and  ten- 
ants in  common,  187.  a.  n.  2. ' 

.  .  .  .  c.  34,  condition ;  assignee  of  a  rever- 
sion, 215.  b.  n.  1. 

.  .  .  .  0.  36,  fines  of  land,  121.  a.  n.  1.  191. 
a,  note,  sect  VL  8.  223.  b.  n.  1. 
372.  b.  n.  1. 

.    .    .    .  c.  37,  executors;  rents,  146.  b.  n.  1. 

.  .  .  .  0.  37,  rent  charge  pur  autre  vie;  exe- 
cutors, 162.  a.  n.  4.    162.  b.  n.  1. 

-  -    -    •  0.  38,  marriage ;  levitieal  degrees,  235. 

a.  n.  1. 

33  Hen.  8,  o.  53,  treason,  74.  b.  n.  1. 

-  .    .    -  c.  39,  court  of  angmentation ;  English 

bill ;  tithes,  159.  a.  n.  4. 
....  0.  39,  entails;  debtors  to  the  crown, 
191.  a.  note,  sect  VL  8.  9.  209.  a. 
n.  1. 

34  Hen.  8,  c.  5,  of  wills;  20.  a.  n.  5.    88.  b.  n.  11. 

1 11.  b.  n.  4,  5.    271.  b.  n.  1.  VIH.  1. 

'309.  a.  n.  1.    342.  b.  n.  1. 
...    .0.  20,  entail;  king,  372.  b.n.  2, 3.  273. 

a.  n.  2. 
.    .    -    .  c.  26,  Wales,  285.  a.  n.  1. 

34  A  35  Hen.  8,  c.  5,  s.  11,  of  wills,  174.  a.  n.  3. 

-  .    -    -  c.  26,  s.  74,  jury  in  Wales,  135.  a.  n.  8. 

-  -    .    .  0.  26.  s.  91  A  128,  gavelkind  in  Wales. 

175.  b.  n.  3. 

35  Hen.  8,  c.  2,  treason,  74.  b.  n.  1. 

-  -    -    -  c.  3,  King's  style,  7.  b.  n.  4. 

.    .    .    .  c.  6,  jurors  in  corporate  towns,  272.  a. 

n.  1. 
37  Hen.  8,  o.  12,  tithes  in  London,  159.  a.  n.  4. 
.    .    .    .  0.  20.  s.  2,  3, 4,  tenure  in  in  capite,  108. 

a.  n.  3. 

1  Ed.  6,  c.  2,  bishoprioks;  dower;  treason,  41.  a. 

n.  4,  5.     134.  a.  n.  3,  4,  A  5. 
.    -    .  0.  4,  8.  1,  2,  3,  tenure  in  oapite,  108.  a. 

n.  3. 
.    .    -  c.  12,  bigamy,  80.  b.  n.  1. 

2  A  3  Ed.  6.  c.  8,  office  found;  heir;  age;  inter- 

pleader, 243.  a.  n.  2. 
5  A  6  Ed.  6,  c.  11,  dower;  treason,  41.  a.  n.  4. 
...  0.  14,  against  engrossing  com,  135.  a.  n.l. 

-  .    .  c.  16,  against  the  sale  of  offices,  120.  a. 

n.  3. 
1  Ma.  Stat  2,  c.  2,  as  to  1  Ed.  6,  o.  2.  134.  a.  n.  5. 
.    .     Stat  2,  c.  5,  of  limitation,  115.  a.  n.  6. 
1  ft  2  P.  A  M.  c.  8,  as  to  1  Ed.  6,  c.  2,  134.  a.  n.  5. 

4  ft  5  P.  ft  M.  c.  8,  guardianship,  88.  b.  n.  12.  93. 

b.  n.  3. 

1  Eliz.  c.  1,  as  to  1  Ed.  6,  c.  2, 120.  a.  n.  3;  oath 

of  supremacy,  134.  a.  n.  5. 

-  .    -  0.  1,  oath  of  supremacy,  391.  a.  n.  2.  II.  3. 

-  -    -  0.  2,  See  of  Rome,  391.  a.  n.  2.  IL  1. 

2  Elis.  (Irish  act)  c.  4,  s.  1,  bishops  of  Ireland,  95, 

a.  n.  4.    134.  a.  n.  5. 

5  Eliz.  0. 1,  oath  of  supremacy,  120.  a.  n.  3. 
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Siattiies  died, 

8  Slis.  0.  2,  oosts,  161.  a.  n.  4.  8.  2. 
X3  Elis.  0.  4,  debtors  to  the  crown,  191.  a.  note, 
sect  VL  9.    209.  a.  n.  1.  III. 

-  -    -  0.  5|  fraud,  3.  b.  n*.  9.    290.  b.  n.  1.  XIIL 

-  -    •  0.  7|  bargain  and  sale;  bankraptoy,  229. 

a.  n.  2. 

-  -    -  0. 10.  fraud;  eooleaiaBtical  persons;  alien- 

ation, 373.  a.  n.  2. 

-  -    -  c.  10,  leases  of  tenements  in  oities,  45.  a. 

n.  2. 
14  Elis.  0.  8,  oommon  recoveries  by  or  with  the 
voncher  of  tenant  for  life,  Ao.  278. 

b.  n.  1.    325.  a.  n.  1. 

-'   -    -  0. 11,  leases  of  tenements  in  oities,  45.  a. 

n.  2. 
18  Elis.  0. 11,  leases,  45.  a.  n.  2. 
23  Eliz.  0.  1,  See  of  Rome,  391.  a.  n.  2.  XL 
27  Eliz.  c  2,  See  of  Rome,  ibid.  n.  2.  IL  1. 

-  -    -  e.  3,  debtors  to  the  crown,  191.  a.  note, 

sect.  YI.  9.    209.  a.  n.  1.  III. 
27  Eliz.  c.  4,  fraud,  290.  b.  n.  1.  XIIL 
.    .    .  c.  5,  demurrer,  72.  a.  n.  3. 
.    .    .  c.  9,  flues  and  reooreries;  exemplification, 

225.  b.  n.  3. 
29  Eliz.  c.  6,  See  of  Rome,  391.  a.  n.  2.  IL  1. 
31  Eliz.  o.  11,  forcible  entry,  257.  a.  n.  1. 
35  Eliz.  0.  1,  and  2.  13,  adjuration  of  the  realm, 

92.  b.  n.  2. 
.    -    -  c.  2,  See  of  Rome,  39  L  a.  n.  2.  II.  1.  2. 
39  Eliz.  0.  7,  {expired),  debtors  to  the  crown,  191. 

a.  note,  secL  VL  9.  209.  a.  n.  1.  IIL 
43  Eliz.  c.  2,  s.  13,  distress  for  poor's  rates,  47.  a. 

n.  18. 

-  -    -  0.  4,  entails;  charitable  institatlons,  191. 

a.  note,  sect  VL  8. 

1  Jam.  1,  c.  4,  See  of  Rome,  391.  a.  n.  2.  II.  1. 

-  -    -    -  e.  11,  polygamy,  80.  b.  n.  1. 

.     .    .    .  c.  25,  election  of  bishops,  134.  a.  n.  5. 

3  Jam.  1,  c.  4,  oath  of  allegiance  and  obedience, 

391.  a.  n.  2.  II.  3. 
.    .    .    .  0.  4,  5,  See  of  Rome,  891.  a.  n.  2.  IL  1. 
...    -  0.  5,  recusancy;  offices;  adyowsons,  Ac. 

120.  a.  n.  4.  301.  a.  n.  2.  II.  7. 

4  Jam.  1,  0.  3,  costs,  161.  a.  n.  4.  II. 

7  Jam.  1,  c.  6,  See  of  Rome,  391.  a.  H.  2.  IL  1. 
21  Jam.  1,  0. 2,  limitation  of  king's  title,  119.  a.  n.  1. 
.    .    .    .  c  13,  viane;  aid  after  verdict^  121.  a. 

n.  2. 
...    .  c.  15,  forcible  entry;  lessees;  copyhold, 

257.  a.  n.  1.    257.  b.  n.  1. 

-  .    .  ^  -  0. 16.  Stat  of  limitations,  115.  a.  n.  2. 

115.  a.  n.  7.    250.  a.  n.  1. 
«   -    .    .    .  c  17,  interest;  usury,  4.  a.  n.  1. 

.    .    -    -  c.  19,  entails;  bankrupts;  creditors  of 

traders,  191.  a.  note,  sect.  VL  8. 
.    .    .    .  c.  28,  military  provision,  71.  a.  n.  1. 
.    .    .    -  c  28,  s.  7,  privilege  of  sanctuary,  92. 

b.  n.  2. 

3  Car.  1,  c.  2,  See  of  Rome,  391.  a.  n.  2.  IL  1. 
16  Car.  1,  c.  20,  prerogative;  fines,  69.  a.  n.  7. 
12  Car.  2,  c.  13,  interest;  usury,  4.  a.  n.  1. 
.    .    .    .  0.  24,  tenures;  guardian;  aids,  39. b.  n. 

8.    43.  a.  n.  3.    43.  b.  n.  2.    67.  b. 

n.  1.     68.  b.  n.  5.     71.  a.  n.  1.    74. 

b.  n.  1.    76.  a.  n.  1.    85.  a.  n.  1.    88. 

b.  n.  13. 15,  16.    91.  a.  n.  1.    93.  b. 

n.  3.    108.  a.  n.  1,  2.  5.    108.  b.  n. 

1.    111.  b.  n.    169.  a.  n.  2.  sect.  5, 

6.    191.  a.  note,  sect  VL  4.    271. 

b.  n.  1.  VnL  1. 
12  Car.  2,  e.  24,  s.  1,  2,  homage  aneestrel,  105.  a. 

D.  1. 


Statutes  cited, 

12  Car.  2.  c.  24,  6,  rents;  relief,  162.  b.  n.  6. 

.  .  -  -  c.  24,  s.  7,  copyhold  tenure;  frankal- 
moigne;  100,  b.  n.  1.    141.  b.  n.  4. 

13  Car.  2,  st.  1,  o.  5,  petitions  to  the  king,  or  par- 

liament, 257.  a.  n.  8. 
.    -    -    -  St  2.  c.  1,  corporation  act,  391.  a.  n.  2. 

IL  4.  VL  4.  6. 
.    •    -    -  st  2,  c.  2.  costs,  161.  a.  n.  4.  n. 
13  A  14  Car.  2,  o.  4,  act  of  uniformity,  391.  a.  n. 

2.  IV.  1. 
16  Car.  2,  c.  1,  parliament,  110.  a.  n.  6. 

16  &  17  Car.  2,  c  8,  viene;  amercements,  125.  a. 

n.  2.    127.  a.  n.  1. 

17  Car.  2,  c.  6,  s.  3,  damages,  33.  a.  n.  6. 
22  Car.  2,  c.  1,  conventicles,  47.  a.  n.  18. 

22  A  23  Car.  2.  c  1,  (the  Coventry  act),  maiming, 

127.  a.  n.  2. 
.....    0. 10,  Stat  of  distribution,  176.  a. 

n.  5.    351.  a.  n.  1. 
.    -    .    .    .    e.  10,  s.  5,  advancement;  double 

portions,  176.  b.  n.  10. 
25  Car.  2,  e.  2,  test  act;  see  of  Rome,  126.  a.  n.  3, 

4.  233.  a.  n.  1.    391.  a.  n.  2.  IL  1. 

5.  in.  3.  IV.  4.  6. 

29  Car.  2,  o.  3,  frauds  and  peijuries ;  wills;  estates 

pur  auler  vie,  41.  b.  n.  4.*   48.  a.  n. 

1.  3.    60.  a.  n.  2.    111.  a.  n.  3.    111. 

b.  n.  1.  S  A  4.    169.  a.  n.  4.    290.  b. 

n.  1.  XIIL    298.  a.  n.  1. 
.    .    .    .  e.  3,  s.  3,  leases;  surrender,  338.  a. 

n.  1. 
.    .    .    .  0.  8,  s.  8,  trusts  of  lands,  290.  b.  n.  1. 

.  .  .  .  c.  3,  2  12,ocenpaney;  estates  pur  atiter 
vie,  41.  b.  n.  5.-  298.  a.  n.  1. 

.  .  -  -  e.  3,  s.  25,  administration;  baron  and 
feme,  851.  a.  n.  1. 

30  Car.  2,  st  2,  c.  1,  recusancy;  declaration  to  be 

made  by  members  of  parliament^ 
391.  a.  n.  2.  IL  6,  7.  IIL  3.  IV.  L 

1  W.  A  Ma.  sess.  1,  c.  8,  oaths  of  allegiance  and 

supremacy,  891.  a.  n.  2.  II.  3.  IIL  3. 
.....  sess.  1,  c.  9,  recusancy,  391.  a.  n.  2. 

IIL  3. 
.....  seis.  1,  c.  18,  toleration  act,  391.  a. 

n.  2.  IL  2.  IV.  1. 
.....  sess.   1,  c  26,  recusancy;  ad  vow- 
sons,  Ac.  391.  a.  n.  2.  II.  7. 
sess.  2,  c.  2,  art  5,  bill  of  rights; 

right  to  petition  the  king,  257,  a. 

n.  3. 
sess.  2,  c.  2, 8. 12  ft  13,  bill  of  rights, 

120.  a.  n.  4. 

2  W.  ft  Ma.  Stat  1,  c.  5,  distress  for  rent,  47.  a. 

n.  16.    47.  b.  n.  7.    162.  b.  n.  6.  IIL 

3  W.  ft  Ma.  e.  14,  fraud,  290.  b.  n.  1.  XIIL 

4  W.  ft  Ma.  e.  2,  will;  custom  of  the  province  of 

York,  176.  b.  n.  5. 
4  ft  5  W.  ft  Ma.  c.  16,  mortgages,  205.  a.  n.  1. 

Sdly. 
0.  24,  jurors,  272.  a.  n.  1. 

6  W.  ft  Ma.  c.  2,  triennial  pariiAments,  110.  a. 

n.  6. 

7  ft  8  W.  3,  e.  6,  tithes  under  40  ».  159.  a.  n.  4. 

-  .    .    .    c.  27,  oath  of  supremacy ;  elections ; 

see  of  Rome;  391.  a.  n.  2!  IL  1. 

rv.  L 

-  .    -    .    c.  34,  Quakers;  tithes  under  102. 159. 

a.  n.  4. 
.    .    .    .    e.  37,  mortmain,  license,  99.  a.  n.  1. 

-  .    .    .    0.  38,  will;  custom  of  Wales,  176.  b. 

n.  5. 
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Statutes  died. 

8  A  9  W.  3, 0. 11,  tOBta,  161.  a.  n.  4.  IL 

.    .    .    .    0.  31,  writ  of  pwrtiiion,  169.  a.  b.  3. 1. 

10  A  11  W.  3,  c.  16, poBthtimovs child;  remainder; 

mesne  profits,  11.  b.  n.  4,  56.  b.  n.  8. 

11  A  12  W.  8,  e.  4,  oaths  of  allegiance  and  bo- 

premacy,  Ac.  8.  a.  n.  8.    391.  a.  n. 
2.  IL  7.  III.  1,  2,  3. 

-  -    -    -    c.  6,  descent  through  aHens,  8.  a.  n.  2. 

12  A  13  W.  3,  c.  2,  naturalisation,  129.  a.  n.  1. 

13  W.  3,  c.  6,  abjuration  of  the  pretender;  ciyil 

and  military  offices;  oath  of  allegi- 
ance, 92.  b.  n.  2.    233.  a.  n.  1. 

1  Ann.  st  1,  0.  22,  abjuration  of  pretender,  92.  b. 

n.  2.    233.  a.  n.  1. 

2  ft  3  Ann.  o.  4,  registering  of  deeds  in  the  West 

Riding  of  the  county  of  York,  290. 

b.  n.  1.  XIIL 
.    .    .    .  c  5,  will;  custom  of  province  of  York, 

176.  b.  tt.  5. 
.    .    .    .  c.  6,  B.  17,  apprentices  at  sea;  wages, 

117.  a.  n.  1. 
4  Ann.  c  16,  demurrer;  jury;  attornment,  72.  a. 

n.  3.    119.  b.  n.  2.    157.  a.  n.  4. 

309.  a.  n.  1. 

-  -    -  c.  16,  8.  4  ft  6,  pleading  sereral  matters 

for  defence;  costs,  303.  a.  n.  1. 

-  -    -  c.  16,  s.  6  ft  7,  viffM/ juries,  155.  b.  n.  2. 

-  -    .  c.  16,  s.  12,  bond;  pleading,  212.  b.  n.  1. 

-  •    -  c.  16,  8. 16,  fines  of  land;  action,  252.  b. 

n.  1. 

-  -    -  c.  16,.«.  21,  warranties,  373.  b.  n.  1. 

-  -    -  0. 16.  8.  27,  account;  executors  of  a  guar- 

dian, bailiff,  ftc.  90.  b.  n.  6.  172.  a. 
n.  8.    199.  b.  n.  1. 

4  ft  5  Ann.  (or  4  Ann.)  c.  16,  venire  faeias;  viene; 

^  costs,  125.  a.  n.  2.    161.  a.  n.  4.  IL 

•  •  -  -  (or  4  Ann.)  c.  16,  hundredors,  272.  a. 
n.  1. 

.  .  .  .  (or  4  Ann.)  c.  16,  statute  of  limita- 
tions; entry;  fine  of  land,  250.  a.  n.  1. 

-  -    -    -  (or  4  Ann.),  c.  16,  warranties,  224.  a. 

n.  1.    373.  b.  n.  2. 
.    .    .    .  (or  4  Ann.),  c.  16,  attornment^  215.  a. 

n.  2. 
6  Ann.  c.  18,  s.  1,  holding  ov^,  57.  b.  n.  2. 

-  -    -  c  21,  deaneries,  95.  a.  n.  4. 

-  -    -  c  31,  fire  accidental,  53.  a.  n.  7.    63.  b. 

n.  5.     57.  a.  n.  1. 
.    .    .  c.  35,  registering  of  deeds  in  the  Enst 

Riding  of  the  county  of  York,  ftc. 

290.  b.  n.  1.  XIIL 
7,  Ann.  c.  5,  persons  beyond  sea;  aliens;  treason; 

natural-bom  subjects,  8.  n.  1.  129.  a. 

n.  2. 

-  -    -  c.  18,  advowson,  344.  b.  n.  1. 

-  -    -  c.  18,  limitation,  115.  a.  n.  6. 

-  •    -  c.  18,  remitter;  advowson,  349.  b.  n.  2. 

-  -    -  0.  18,  parceners;  advowson,  166.  b.  n.  2. 

243.  a.  n.  1. 

-  -    -  0. 19,  infants  seised  in  trust  or  by  way  of 

mortgage,  171.  b.  n.  5.  205.  a.  n.  1. 
3dly.  247.  a.  n.  2.  271.  b.  n.  1. 
VIL  2.    290.  b.  n.  1.  Vn. 

-  -    -  c.  20,  registering  of  deeds  in  Middlesex, 

290.  b.  n.  I.  XIIL 
8  Ann.  o.  14,  rent;  distress,  47.  a.  n.  4.    47.  b.  n. 
6,  7.    162.  b.  n.  6.  11. 

-  .    -  c.  14,  action  of  debt,  162.  b.  n.  6.  L  IIL 

-  -    -  c  14,  sect  1,  distress;  execution,  162.  b. 

n.  6.  rV. 
10  Ann.  0.  18,  bargain  and  sale;  evidence,  225.  b. 
n.  2. 


Statutes  citedf 

12  Ann.  st  2,  o.  14,  recusancy;  advowsons,  ftc. 
891.  a.  n.  2.  IL  7. 

-  •    -  st  2,  c.  16,  interest ;  usury,  4.  a.  n.  1. 

I  Geo.  1.  st  2,  e.  4,  s.  2,  naturalisation,  129.  a.  n.  1. 

-  -    •   st  2,  c.  5,  riots,  257.  a.  n.  3. 

-  -    -   st  2,  c.  13,  see  of  Rome,  391,  a.  n.  2.  IL  T. 

-  -  -  Stat  2,  c.  13,  oath  of  supremacy,  391.  a. 
n.  2.  IL  3.  IIL  3. 

-  -  -  c.  13,  abjuration  of  pretender,  and  oath 
of  allegiance,  92.  b.  n.  2.  391.  a.  n. 
2.  II.  3. 

...   0.  38,  septennial  parliaments,  110.  a.  n.  6. 
.    .    .    aess.  2,  c.   55,  rescusancy;   registration, 

391.  a.  n.  2.  IL  7. 
3  Geo.  1,  c.  18,  recusancy ;  purchases ;  registration ; 

inrolment,  891.  a.  n.  2.  IL  7.  IIL  1. 

5  Geo.  1,  c.  6,  corporations,  391.  a.  n.  2.  IV.  2. 

6  Geo.  1,  c.  5,  Ireland ;  appellant  jurisdiction, 
141.  b.  n.  2. 

8  Geo.  1,  c.  17,  factory  in  Portugal,  391.  a.  n.  2. 
IV.  5. 

9  Geo.  1,  c.  7,  churchwardens,  3.  a.  n.  4. 
11  Geo.  1,  c.  18,  will ;  custom  of  London,  176.  b. 

n.  5.  9. 

3  Geo.  2, 0. 25,  s.  8.  pannel  to  writ  of  venire  faeiae, 
155.  a.  n.  2. 

.    .    -    c.  25.  s.  9.  juries  in  Wales,  155.  a.  n.  3. 

4  Geo.  2,  c.  21,  persons  bom  beyond  sea;  aliens  ; 
treason,  8.  a.  n.  1.    129.  a.  n.  2. 

.    .    -    c.  28,  landlord  and  tenant ;  rent  seek ; 

distress;  holding  over;  double-rent; 

ejectment ;  ii^unction,  47.  b.  n.  7. 57. 

b.  n.  2.  142.  a.  n.  2.  102.  b.  n.  6.  IIL 
.    .    .    c.  28,  s.  1,  holding  over;  double-rent; 

entry ;  noUce,  270.  b.  n.  1. 
.    .    .   c  28,  8.  2.  ft  4,  ejectment;  landlord  and 

tenant,  202.  a.  n.  3. 
6  Geo.  2,  c.  5,  rescusancy ;  inrolment ;  purchases, 

39La.n.2.IILl. 

8  Geo.  2,  c.  6,  registering  of  deeds,  290.  b.  n.  1. 
XIIL 

9  Geo.  2,  c  3,  s.  6,  (Irish  stat)  lease ;  evidence, 
271.  b.  n.  1.  VL  2. 

.   -    -    c.  26,  civil  and  military  offices,  391.  a. 
•    n.  2.  IV.  4. 

II  Geo.  2,  c.  17,  recusancy ;  advowsons,  ftc.  301.  a. 
n.  2.  IL  7. 

.  a  .  c.  19,  {altered  5y  57  Oeo,  3.  e.  52,)  justices 
of  peace ;  action  on  case ;  distress  ; 
holding  over:  double  rent;  landlord 
and  tenant;  attornment,  47.  b.  n. 
1.  7.  142.  a.  n.  2.  57.  b.  n.  2.  142. 
a.n.2.  162.b.n.  6.I.III.  309.a.n.l.' 

.    -    -    c.  19,  8.  10,  sale  of  distress,  47.  b.  n.  4. 

14  Geo.  2,  c  20.  occupancy ;  estates  per  outer  vie,  4 1. 
b.  n.  4.    298.  a.  n.  1. 

.    .    .    c  20,  s.  9,  41.  b.  n.  5. 

15  Geo.  2,  0.  30,  marriage  of  lunatics,  80.  a,  n.  1. 
18  Geo.  2,  c.  18,  s.  4,  challenge ;  panel ;  knight, 

156.  a.  n.  3. 

24  Goo.  2.  c.  18,  viene  ;  actions  on  penal  statutes,  125. 
a.  n.  2.     157.  a.  n.  4. 

-  .    .    c.  48,  Michaelmas  term,  135.  a.  n.  2. 

25  Geo.  2.  c.  89,  aliens;  descent,  8.  a.  n.  2. 

26  Geo.  2,  c.  33,  marriage,  79.  b.  n.  1,  2.  ft  4. 
.    .    .    c.  33,  s.  11,  marriage;  infant;  guardian, 

88.  b.  n.  16. 
31  Geo.  2. 0. 10,  s.  10,  apprentices  at  sea ;  wages,  117. 

a.  n.  1. 

-  -    -    c.  14,  customary  freehold,  59.  b.  n.  1. 
1  Gko.  3,  c.  3,  (Irish  stat)  lease;  evidence,  271. 

b.  n.  1.  VL  2. 
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Siaiutei  cited, 

5  Oeo.  3,  0. 17,  1mm  of  tithet ;  ftction  of  debt,  44. 

b.  n.  3.   162.  b.  n.  6.  L 

6  Geo.  3,  0.  63,  abjuration  of  pretender,  or  oath 

of  abjuration,  92.  b.  n.  2.    391.  a.  n. 

2.  II.  3. 

9  Geo.  3,  c.  16,  limitation  of  king's  title,  111.  a. 
n.  1. 

12  Geo.  3,  0. 11,  marriages  of  the  royal  family,  133. 

b.  n.  1. 

13  Geo.  3, 0. 14,  aliens,  2  b.  n.  2. 

-  -    -    c.  21,  persons  born  beyond  sea ;  aliens ; 

treason,  129.  a.  n.  2. 

14  Geo.  3.  c.  79,  interest;  nsnry,  4.  a.  n.  1. 

17  A  IS  Geo.  3,  c  49,  s.  1,  (Irish  stat)  gavelkind  in 

Ireland,  176.  a.  n.  1. 

18  Geo.  3,  c.  60,  Roman  catholics,  391.  a.  n.  2.  III. 

2,3. 

22  Geo.  3,  c.  53,  Ireland ;  parliament  of  Great  Bri- 

tain, 141.  b.  n.  2. 

23  Geo.  3,  c.  28,  parliament  and  courts  of  Ireland, 

141.  b.  n.  2. 

25  Geo.  3,  o.  35,  debtors  to  the  crown,  191.  a.  note, 

sect  VL  9.  209.  a.  n.  1.  IV. 

26  Geo.  3,  c.  107,  militia  act,  (BtpMled  by  42  Oeo. 

3.  e.  90,  which  pretoribe*  a  new  oath), 
391.  a.  n.  2.  IV.  3. 

31  Geo.  3,  c  32,  Roman  catholics,  391.  a.  n.  2.  IV. 

4.6. 
39  A  40  Goo.  3,  c.  67,  act  of  anion,   141.  b.  n.  f, 

under  n.  2. 
.....    c.  98,  accumulation,  290.  b.  n.  1. 

XVIL 

42  Geo.  3,  c.  90.    See  26  Geo.  3,  c.  107,  under  the 

head  Statutee  cited  of  this  Index. 

43  Geo.  3,  o.  30.    Roman  catholics,  391.  a.  n.  2. 

III.  2. 
55  Geo.  3,  c.  184.  sch.  port  1,  stamp  act,  338.  a. 
n.  1. 

-  -    -    c.  192.  devise  of  copyhold.  111.  b.  n.  *. 

under  n.  1. 
57  Geo.  3,  o.  62.    See  11  Geo.  2,  c  19,  under  the 
head  Statutee  cited  of  this  Index. 

-  -    -    0.  92,  commissions  in  the  army  and  navy, 

391.  a.  n.  2.  IIL  4. 

Stewards, 

Of  manors,  who  may  be,  and  how  created,  58.  a. 

n.  5.    3  b.  n.  4.     61.  b.  n.  1. 
Whether  stewards  by  parol  can  take  surrenders  of 

copyhold,  out  of  court,  59.  a.  n.  6. 

Sterling, 

207.  b.  n.  1. 

grangers. 
To  a  deed  may  take  by  way  of  remainder,  26.  b. 

n.  4. 
To  a  fine  are  barred  unless  they  claim  within  five 

years,  121.  a.  n.  2. 

■  Stray, 

And  waif  maybe  appurtenant  to  a  leet,  121.  b. 
n.  7. 

Subinfeudation, 
Of  a  subject,  with  respect  to  tenures  of  the  king 

«(  de  honorCf  108.  a.  n.  3. 
Was  resorted  to  as  an  artifice,  to  alude  the  feudal 

restraint  upon  alienation,  191.  a.  note,  sect  VI. 

6.11. 
Its  effect  on  warranty,  365.  a.  n.  1. 

Subjects, 
A  person  bom  beyond  saa,  whose  father,  or  pa- 


Subfectt, 

temal  grandfather,  was  a  natoral-bom  snbject, 

and  not  a  traitor,  nor  in  the  service  of  an  enemy, 

is  fdso  a  natural-bom  subject,  8.  a.  n.  1. 129.  a. 

a.  n.  2. 
Katural-bora,  may  derive  a  title  by  descent  through 

aliens,  except  in  certain  cases,  8.  a.  n.  2. 
Though  bom  in  p^rtibtu  traHemarittief  128.  b. 

n.  2. 
Their  right  to  petition  the  king  and  parliament^ 

257.  a.  n.  3. 

Stibpana, 

The  writ  of  $ubp<Bna  was  adopted  by  the  court  of 
chancery  from  the  common  law  courts,  191.  a. 
note,  sect.  VI.  11.  271.  b.  n.  1.  IL 

This  introduced  a  new  judicial  power  into  the  ju- 
rispradenee  of  England,  290.  b.  n.  1.  L  3. 

A  confidence  of  trust  cannot  be  enforced  at  com- 
mon law }  and  the  only  remedy  is  by  eubpctna 
in  chanceiy,  290.  b.  n.  1.  IIL 

Substitution, 

By  the  Roman  law. 

The  vulgar,  the  pupillar,  and  the  quaei  pupillar, 
191.  a.  note,  sect  VL  5. 

Successive  fldei  commissary,  ibid,  sect  VL  7. 
By  the  law  of  France,  ibid,  sect  VL  7. 

Succession, 

Wardship  in  chivalry  was  a  subject  of  succession, 
but  guardianship  in  socage  is  not,  88.  b.  n.  13. 

As  to  sole  corporations,  and  improper  socage-re- 
liefs,  93.  a.  n.  2. 

By  the  civil  law,  how  it  differs  from  succession  by 
the  feudal  law,  191.  a.  note,  sect  VI.  4. 

Successors, 

When  the  word  is  necessary  for  passing  a  fee 
simple,  in  case  of  a  gift  to  a  corporation,  94.  b. 
n.  4. 

Sufferance, 
Tenant  at,  who  is,  57.  b.  n.  6.    270.  b.  n.  1. 

Suffragan  Bishops, 

Are  distinguished  into  bishops  of  dioceses  and 
bishops  of  an  inferior  order.  It  is  not  usual  to 
appoint  the  latter,  94.  a.  n.  3. 

Suits, 

Actual,  121.  a.  n.  1. 
Civil,  125.  a.  n.  2. 
Criminal,  ibid. 

False  and  malicious.  See  Actione,  and  131.  b.  n. 
2.    135.  b.  n.  1. 

Summonitio  servitii, 

171.  a.n.1. 

Summons, 

The  writ  of,  in  a  common  recovery,  must  be  re- 
tamed,  so  that  judgment  may  be  given  before 
the  vouchee's  death,  135.  a.  n.  1. 

And  severance  of  a  surving  parcener,  173.  a.  n.  4. 

Sunday, 

Is  not  dice  juridicue  for  some  purposes,  yet  it  is 
for  other  purposes,  135.  a.  n.  1. 

Supremacy, 

Oath  of,  120.  a.  n.  3.    233.  a.  n.  k    391.  a.  n.  2. 

Sureties, 

For  debtors  to  the  crown,  209.  a.  n.  1.  V.  3. 
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In  pleading  308.  b.  n.  1. 
Reot  bj  mrplnsage,  150.  b.  n.  4. 

Surrender, 

To  one  jointenant,  ennres  to  both,  183.  %,  n.  2.  f. 
By  deed  by  ui  infant,  whether  void,  or  voidable, 

61.  b.  n.  1. 

Of  copyhold,  and  oommon  recovery  by  plaint  or 
better  aBsuranoe — only  one  fine  is  due,  302.  b. 
n.  1. 

How  a  Burrender  differs  from  a  release,  337.  b.  n.  1. 

To  give  it  legal  effect,  mnst  be  made  to  tibe  im- 
mediate reversioner  or  remainder-man,  337.  b. 
n.  2. 

Whether  a  deed  void  as  a  surrender  may  operate 
as  a  covenant  to  stand  seised,  337.  b.  n.  2. 

(Except  in  case  of  a  copyhold  or  customary  inte- 
rest) must  be  in  writing,  338.  a.  n.  1. 

Made  by  note  in  writing,  whether  it  is  liable  to 
stamp  duty,  338.  a.  n.  1. 

In  law,  or  by  implication,  may  be  made  of  a  future 
lease,  by  the  lessee's  taking  a  new  lease,  338.  a. 
n.  2. 

Of  terms  of  years,  338.  b.  n.  1. 

See  more  concerning  Surrenders,  16.  b.  n.  2.    42. 

a.  n.  5.  49.  a.  n.  6.  57.  b.  n.  5.  58.  a.  n.  4. 
58.  b.  n.  5.  7.  59.  a.  n.  4.  6.  59.  b.  n.  2,  3,  4, 
5,  0.      60.  a.  n.  2,  3.      60.  b.  n.  1.      61.  a.  n.  2. 

62.  a.  n.  1,  2.    111.  b.  n.  1.    163.  a.  n.  1.    190. 

b.  n.  4.  202.  b.  n.  2.  218.  b.  n.  1.  271.  b.  n. 
1.  VIL  2.    290.  b.  n.  1.  V.  4. 

Survivorship^ 

113.  a.  n.  2.  180.  b.  n.  2.  181.  b.  n.  1.  3.  5.  182. 
a.  n.  1, 2.    185.  b.  n.  1.    246.  a.  n.  1. 

Suspense^  or  Suspension^ 

Of  a  seigniory,  13.  a.  n.  4.    148.  b.  n.  2. 
Of  curtesy,  29.  b.  n.  2. 

Of  laws  by  legal  authority  is  eondemned,  by  the 
bill  of  rights,  without  any  exception,  120.  a.  n.  4. 
Of  a  rent-service,  148.  b.  n.  1. 

Suspicion^ 

Rescue  from  an  arrest  made  virtuie  officii,  on  Just 
ground  of  suspicion,  is  at  the  party's  peril,  161. 

a.  n.  3. 

Syngraphf 

143.  b.  n.  4. 

System  of  Tenures^ 

The  remnant  of  it  cannot  be  duly  comprehended 
without  some  knowledge  of  homage,  Ao.  105.  a. 
n.  1. 

T. 
TaU, 

Whether  donee  in,  may  stand  seised  to  an  use,  19. 

b.  n.  3» 

Hale  cannot  be  inherited  by  female  claiming 
through  a  male,  19.  a.  n.  4. 

Of  what  it  may  be,  20.  a.  n.  5. 

Estates  pur  outer  vie,  terms  for  years,  and  perso- 
nal chattels,  cannot  be  entailed  within  the  sta- 
tute dt  donit,  20.  a.  n.  5. 

Settlements  answering  the  purposes  of  an  entail 
may  be  made  of  estates  pur  outer  vie,  by  way  of 
remainder ;  and  of  terms  for  years  and  personal 
chattels  by  exeeutory  devise  or  by  deed  of  trust, 
ibid. 


Or  not,  by  devise,  20.  b.  n.  2.    21.  a.  n.  1. 

Words  which  before  the  statute  de  donie  would 
have  passed  only  an  estate  in  frankmarriage, 
and  after  the  statute  an  estate  tail  with  a  fee 
expectant,  21.  a.  n.  1. 

Whether  the  words  heire  in  the  premises,  and  heire 
of  the  body  in  the  habendum,  pass  an  estate  tail 
without  any  fee  expectant,  or  an  estate  tail  with 
a  fee  expectant,  21.  a.  n.  2. 

Or  fee,  by  deed,  21.  a.  n.  1.  3.  7.     21.  b.  n.  3. 

27.  a.  n.  1. 

General  or  special,  21.  a.  n.  4. 

Donee  in,  of  whom  he  shall  hold,  23.  a.  n.  2,  3,  4. 

Female,  whether  allowable  by  law,  25.  a.  n.  1. 

Or  not,  for  uncertainty  or  remote  possibility,  25.  b. 
n.  2.  4. 

What  words  give  a  separate  estate  tail  to  husband, 
what  to  wife,  what  a  joint  estate  to  both,  and 
what  a  contingent  remainder  in  tail  to  the  issue, 
26.  a.  n.  3.    26.  b.  n.  1,  2.    219.  a.  n.  2,  3. 

Whether  executed  in  a  tenant  for  life,  where  there 
is  a  possibility  of  a  mesne  estate's  interposing, 

28.  a.  n.  7. 

Where  husband  and  wife  are  tenants  in  special 
tail,  and  the  husband  is  attainted,  Ac.  and 
dies,  having  issue  by  his  wife,  she  may  lease 
under  32  H.  8.    28.  b.  n.  1. 

Tenant  in  tail  after  possibility,  Ac.  whether  he 
can  suffer  a  recovery,  ibid. 

Where  a  tenant  in  tail  has  the  reversion  or  re- 
mainder in  fee  by  descent,  a  recovery  is  prefer- 
able to  a  fine,  121.  a.  n.  *.  under  n.  1. 

Lord  Coke  allows  a  present  estate  tail,  in  a  case 
of  double  possibility,  184.  a.  n.  1. 

Power  of  suffering  a  recovery,  and  of  levying  a 
fine,  is  inseparably  inherent  to  an  estate  tail, 
223.  b.  n.  1. 

Effect  of  wrongful  alienations  by  tenant  in  tail, 
269.  b.  n.  1.  300.  a.  n.  2.  331.  a.  n.  1.  333.  a.  n. 
1.    373.  b.  n.  1. 

Consequences  of  the  introduction  of  entails  by  the 
statute  de  donie,  290.  b.  n.  1.  Y.  2. 

Baron  tenant  in,  of  wife's  lands,  et  vice  verea,  how 
the  tail  may  be  barred,  290.  b.  n.  1.  Y.  3. 

Of  rent  and  of  land,  difference  between,  298.  a, 
n.  1. 

Effect  of  a  feoffment  by  tenant  in  tail,  326.  b.  n. 
1.  IV. 

Effect  of  the  statute  de  donie  upon  fees  simple 
conditional  at  common  law,  327.  a.  n.  2. 1. 

Effect  of  a  common  recovery  in  barring  limitations 
subsequent  or  collateral  to  an  estate  tail,  ibid, 
n.  2.  IL  1. 

With  the  reversion  in  the  king,  how  affected  by 
divers  statutes,  372.  b.  n.  1. 

With  the  reversion  in  the  king  since  34  H.  8,  c 
20.  ibid.  n.  2. 

What  shall  be  said  to  be  a  gift  in  tail  by  the  king  ^ 
within  34  H.  8,  c.  29,  ibid.  n.  3. 

With  the  reversion  in  the  king  was  barred  at  com- 
mon law  by  fine  or  recovery,  yet  the  reversion 
remained  in  the  king ;  the  law  in  this  respect 
since  the  34  H.  8,  c.  20,  ibid.  n.  3. 

With  the  reversion  in  the  king,  as  to  disseisin, 
373.  a.  n.  1. 

With  the  reversion  in  the  king  within  34  H.  8,  c. 
20,  whether  it  may  be  barred  by  a  disseisin  and 
a  fine,  ibid.  n.  2. 

As  to  implied  warranty,  384.  a.  n.  1. 

What  limitations  will  create  or  not,  376.  b.  n.  1* 
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879.  b.  n.  1. 


Power  of  donee  in  to  alien  cannot  be  restrained 
by 

Condition,  ^ 

Limitation,  | 

Custom,  ' 

Reoognizance, 
Covenant^ 

A  condition  against  an  attempt  to  suffer  a  recor- 
ery,  or  a  conclusion  to  suffer  a  recovery,  cannot 
be  annexed  to  an  estate  in,  ibid. 

A  provision  for  trusteeii,  on  the  birth  of  children 
to  whom  estates  tail  are  limited,  to  determine 
these  estates,  and  limit  estates  to  them  for  life, 
and  to  their  children  in  strict  settlement,  is 
within  the  rule  against  perpetuities,  and  void, 
ibid. 

Under  a  power  to  appoint  tbo  fee  generally,  as  to 
all  persons,  estates  for  life  to  children  nnborn 
at  the  creation  of  the  power,  and  remainders  to 
their  children  in  strict  settlement,  are  allowed, 
ibid. 

Otherwise  when  the  objects  of  the  power  are  spe- 
cified, ibid. 

See  Limilatiotu. 

See  more  concerning  Estates  Tail,  19.  a.  n.  1.  to 
28.  b.  n.  2,  both  inclusively.  30.  a.  n.  3. 
42.  a.  n.  4.  44.  a.  n.  2.  44.  b.  n.  1.  7.  45.  a. 
n.  5.  60.  a.  n.  3.  60.  b.  n.  1,  2.  110.  b.  n.  4. 
121.  a.  n.  1,  2.  154.  b.  n.  5.  163.  b.  n.  4.  173. 
a.  n.  3,  4.  173.  b.  n.  1.  177.  b.  n.  1.  183.  b. 
n.  5.  184.  a.  n.  2.  191.  a.  note,  sect  VI.  7,  8. 
200.  b.  n.  1.  202.  b.  n.  2.  205.  a.  n.  1.  3dly. 
208.  a.  n.  1.  218.  b.  n.  2  §.  3  ||.  220.  a.  n.  2. 
224.  b.  n.  1.  226.  a.  n.  1.  241.  a.  n.  4.  246.  a. 
n.  1.    271.  b.  n.  1.  V.    290.  b.  n.  1.  VIL 

Tailzies^ 

Or  entails  of  Scotland,  191.  a.  note,  sect  VI.  7. 
224.  a.  n.  1.    290.  b.  n.  1.  V.  6. 

Taiesj 

158.  a.  n.  5. 

Tblesmen, 

272.  a.  n.  1. 
Tallages^ 

69.  b.  n.  7. 

Tanistri/f 

The  custom  of,  110.  b.  n.  1.    176.  a.  n.  1. 

In  the  reign  of  Edw.  I.  were  levied  with  the  con- 
sent of  the  commons,  which  gave  them  great 
weight,  260.  a.  n.  1. 

TemporcUUieSy 

.Of  bishops,  94.  a.  n.  3.  119.  a.  n.  1.  121.  b.  n.  1. 

Tsnants  in  Cki^^ 

108.  a.  n.  3. 

Tsnants  in  Common^ 

As  to  waste,  53.  b.  n.  10. 

Under  two  inconsistent  devises  in  the  same  will, 

112.  b.  n.  1. 
By  partition,  t.  e.  by  severance  of  the  unity  of 

title,  with  respect  to  parceners,  167.  b.  n.  2. 
With  respect  to  partition,  by  common  law,  and  by 

statute,  169.  a.  n.  2.  I.    187.  a.  n.  2. 
Remedy  of  one  against  the  other,  172.  a.  n.  8. 
By  prescription,  188.  b.  n.  3. 
Whether  a  tenancy  in  common  may  be  implied  by 

tjually  to  6e  divided,  or  by  equally,  190.  b.  n.  4. 


Tenants  in  Ornnmon^ 

Cannot  release  to  each  other,  193.  a.  n.  1. 
With  respect  to  cross-remainders,  195.  b.  n.  1. 
With  respect  to  actions  by  or  against  them,  ibid. 

n.  2. 
As  to  actions  of  aooount  under  4  Ann.  o.  16,  199. 

b.  n.  1. 
Orant  by,  how  it  operates,  207.  b.  n.  1. 
See  JoitUenanU,  L  taeea,  45.  a.  n.  7. 
See  more  concerning  Tenants  in  Common,  183.  b. 

n.  5.     184.  a.  n.  2.  and  189.  b.  n.  3.  to  200.  b. 

n.  1.  both  inclnsively. 

Thnants  by  Copy  cf  Court  RoU^ 

Bee  Copyhold  and  Ctutomary  Freehold,  and  Litt. 
I  73.  n.  1.  and  58.  a.  n.  2.  to  03.  a.  n.  3.  both  in- 
clusively. 

Tmants  by  Curtesy ^ 

See  Ourteey,  and  29.  a.  n.  3.  to  30.  b.  n.  6.  both  in- 
clusively. 

Tmants  in  Dower ^ 

See  DoweTf  and  30.  b.  n.  7.  to  41.  a.  n.  5.  both  in- 
clnsively. 

Tmants  in  Fee, 

See  Fee,  and  1.  a.  n.  1.  to  18.  b.  n.  7.  both  inclu- 
sively. 

Tmants  for  Li/e^ 

Paying  off  a  charge,  may  keep  it  on  foot,  239.  b. 

n.  3. 
Or  for  years,  as  to  warranties,  373.  b.  n.  2. 
See  also  Eetatee,  and  41.  b.  n.  1.  to  43.  b.  n.  2. 

both  inclusively,  and  57.  a.  n.  1.  180.  b.  n.  7. 

Tenant  to  the  Pracipe, 

See  Tail,  203.  b.  n.  1.  IT.    265.  a.  n.  2. 

Tenant  Right  of  Refietcal, 

290.  b.  n.  1.  XL 

Tenants  by  Statute  Merchant^  by  Statute 
Staple,  or  by  Elegit, 

55.  b.  n.  12.  163.  a.  n.  1.  187.  a.  n.  2.  249.  b.  n. 
1.    251.  b.  n.  3.    257.  b.  n.  1.    330.  b.  n.  1. 

TenatUs  by  Svfferance, 

Or  at  will,  as  to  disseisin,  330.  b.  n.  1. 

See  also  57.  b.  n.  4,  5.  7.  270.  b.  n.  1.  272.  b.  n.  1. 

Tenants  in  Tail, 

Having  the  reversion  or  remainder  in  fee  by  des- 
cent, should  rather  suffer  a  recovery  than  levy 
a  fine,  121.  a.n.  *. 

Their  alienation. 
With  respect  to  the  issue,  326.  b.  n.  1. 
As  to  the  reversioner,  327.  a.  n.  1. 
As  to  those  in  remainder,  327.  a.  n.  2. 

Their  feoffment  reduces  the  issue  to  a  formedon, 
331.  a.  n.  1. 

A  bargain  and  sale,  release,  covenant  to  stand 
seis^,  or  any  other  conveyance  operating  by 
way  of  grant,  by  tenant  in  tail,  passes  a  base 
fee,  and  reduces  the  issue  in  tall  to  entxy,  or 
action  to  avoid  it,  331.  a.  n.  1. 

See  also  Tail,  and  19.  a.  n.  1.  to  27.  b.  n.  1.  both 
inclusively,  and  121.  a.  n.  1.    135.  a.  n.  1. 

Tmants  in  Tail  after  Possibility  of  Issue 
extindf 

As  to  waste,  and  the  property  of  trees  cut  down, 

27.  b.  n.  2. 
As  to  forfeiture,  28.  a.  n.  1,  2. 
See  also  28.  a.  n.  3.  to  28.  b.  n.  2.  inclusively. 
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Ihnants  by  the  Verge^ 

61.  a.  n.  2.  to  03.  %,  n.  8.  both  indosiTely. 

TsnanU  at  WiU, 

49.  ft.  n.  1.  55.  a.  n.  1.  to  57.  b.  n.  7.  both  inclu- 
tivelj,  07.  b.  n.  2.    270.  b.  n.  1. 

Ihnants  for  Years^ 

As  to  waste,  57.  ft.  n.  1. 

As  to  holding  over,  07.  b.  o.  2. 

E^ery  tenant,  aooonling  to  modern  determinaiionsy 
is  a  tenant  for  a  year  or  more,  and  not  a  tenant 
at  will,  270.  b.  n.  1. 

From  year  to  year,  ibid. 

Their  possession  is  the  possession  of  the  imme- 
diate freeholder,  310.  b.  n.  1. 

Tenancy  for  years  and  remainder  for  life  are  both 
held  of  the  reyersioner,  ibid. 

8ee  also  Temu/or  Yeart,  and  44.  a.  n.  1.  to  54.  b. 
n.  4.  both  ineluslTely. 

Tender^ 

Effects  of,  at  different  times,  100.  b.  n.  4.    202.  a. 

n.  3. 
To  an  heir  where  assigns  only  are  mentioned, 

225.  b.  n.  1  f. 
Good  or  not,  207.  a.  n.  3.  207.  b.  n.  3.  211.  a.  n.  1. 

T^^nementf  .^ 

Extent  of  the  word,  6.  a.  n.  2. 

May  inolude  dignities  and  titles  of  honour  having 

relation  to  some  place,  20.  a.  n.  3. 
Includes  rents,  164.  a.  n.  6,  7. 

Tenendum 

Ut  de  koHore  et  non  in  capite,  108.  a.  n.  3. 

Tenet, 

The  various  applications  of  the  verb,  167.  a.  n.  1. 
TenureSy 

Origin  and  history  of,  64.  a.  n.  1.     191.  a.  note. 
Of  lands  in  the  hands  of  subjects,   universally 

feudal  in  England,  65.  a.  n.  1. 
Where  allodial  land  subsists,  ibid. 
Military,  abolished  by  12  Car.  2.    67.  b.  n.  1.  85. 

a.  n.  1.    191.  a.  note,  sect.  VI.  11. 

Feudal,  whether  established  in  England  before  the 

conquest,  76.  b.  n.  1.    83.  a.  n.  1. 
In  capUej  67.  b.  n.  1.     77.  a.  n.  1.     87.  a.  n.  1. 

88.  b.  n.  11.     108.  a.  n.  3.  5.    108.  b.  n.  1.   111. 

b.  n.  4.     169.  a.  n.  2. 

Of  the  king  h(  de  perwna,  77.  a.  n.  1.     108.  a.  n. 

2,  3. 
Ut  cU  corona,  77.  a.  n.  1.    87.  a.  n.  1.     108.  a.  n. 

2,3. 
Ut  do  HiMwre,  77.  a.  n.  1.    108.  a.  n.  3.    111.  b. 

n.  4. 
What,  and  what  incidents  to,  abolished,  and  what 

preserved  by  12  Car.  2.     85.  a.  n.  I.     141.  b. 

n.  4. 
By  rent  for  castle  guard,  their  nature,  87.  a.  n.  1. 
Their  several  incidents,  73.  a.  n.  2.    106.  b.  n.  2. 

107.  a.  n.  2.  5. 

Guardianship  in  chivalry  abolished  by  12  Car.  2. 

c.  24.  88.  b.  n.  11. 

In  capito  is  improperly  mentioned  in  12  Gar.  2, 

108.  a.  n.  5. 

In  burgage  are  not  varied  by  12  Car.  2.  o.  24. 116. 

a.  n.  1. 
Baronial,  134.  b.  n.  1. 
Tenure  in  England  is  universal,  191.  a.  note,  sect 

VL  1. 
Military,  the  abolition  of,  ibid.  VL  11. 


Thnures, 

Under  tiie  statute  quia  emptoreoj  327.  a.  n.  2. 1. 

See  Serjeanty, 

See  more  concerning  Tenures,  1.  b.  n.  1.  3.  6. 

21.  a.  n.  2.    23.  a.  n.  2,  3,  4.     28.  a.  n.  8. 

65.  a.  n.  2.    68.  b.  n.  5.    70.  b.  n.  2.    93.  a. 

n.  1. 
See  also  Tenanto  in  Fee,  &c.  105.  a.  n.  1. 

Tsrmy 

All  Saints  and  All  Souls  not  within  Michaelmas 
Term,  135.  a.  n.  2. 

TsrmSy 

Legal  import  of  several  explidned,  266.  b.  n.  1. 

Terms  for  Years^ 

What  .things  shall  go  with,  as  accessory  to  the 

land,  8.  a.  n.  10. 
Not  intailable  within  the  stat.  de  donie,  though  ca- 
pable of  being  settled  to  answer  the  purposes  of 

an  intail,  20.  a.  n.  5. 
How,  and  by  whom,  interests  in,  in  the  nature  of 

an  estate  tail,  may  be  barred,  ibid. 
Pass  by  a  general  devise,  42.  a.  n.  9. 
Creation  of,  by  will,  cannot  be  without  observing 

the  requisites  of  the  statute,  29  Car.  c.  2,  lll.b. 

n.  3. 
In  eue,  are  disposable  by  will  as  personal  estate, 

yet  with  some  distinction  between  terms  in 

gross  and  terms  vested  in  trustees  to  attend  the 

inheritance,  111.  b.  n.  3. 
Assigned  to  attend  the  inheritance,  208.  a.  n.  1. 
As  they  affect  dower,  ibid. 
Merged  in  the  freehold,  278.  b.  n.  1. 
Limited  in  trust,  290.  b.  n.  1.  IL 
Attendant   upon    the    inheritance,  inquiry  into 

the  doctrine  of  equity  respecting,  290.  b.  n.  1. 

JL  V  . 

The  custody  of  the  deeds  and  a  declaration  of 

trust  in  favour  of  a  second  inoambrancer,  are 

equivalent  to  an  actual  assignment,  290.  b.  n.  1. 

XV. 
When  it  is  safe  or  unsafe  for  a  purchaser  to  leave 

them  in  the  old  trustee,  ibid. 
The  possession  of  a  termor  for  years  was  consi- 
dered the  possession  of  the  freeholder,  330.  b. 

n.  1. 
Whether  a  term  for  years  merges  in  a  freehold  en 

auter  droit,  338.  b.  n.  3. 
Are  not  merged  by  a  fine  or  feoffment  to  the  ter- 

mors  to  the  use  of  strangers,  or  for  making  a 

tenant  to  the  pnBoipe,  338.  b.  n.  4. 
There  is  no  remitter  to,  349.  b.  n.  1. 
For  more  concerning  Terms  for  Years,  see  Convey^ 

aneere;  Lease;  Tenania  for  Yeare,  and  44.  a. 

n.  1.  to  54.  b.  n.  4.  both  inclusively.  111.  b.  n. 

1.   184.  b.  n.  6.    185.  a.  n.  1.   185.  b.  n.  3.   271. 

a.  n.  1.    271.  b.  n.  1.  V. 

TestActy 

120.  a.  n.  3,  4.    391.  a.  n.  2.  IL  6. 

Testaments^ 

Reference  to  a  dissertation  on  the  lex  loci,  with 
respect  to  testaments,  Ac.  in  general,  79.  b. 
n.  1. 

In  many  countries  in  Europe  the  father  may  ap- 
point guardians  by  testament^  88.  b.  n.  6. 

To  whom  we  ought  principally  to  resort  for  infor- 
mation on  testamentary  subjects,  j$9.  b.  n.  6. 

See  Deviee;  Will.  * 
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TestameTttumj 

The  true  loorce  of  deriration  for  thU,  and  other 
similar  Latin  words,  110.  a.  n.  1. 

Teste  me  ipso^ 

Clanse  of,  when  first  introduced,  7.  a.  n.  2. 

Thane-Lafui^ 

Cuke's  explanation  of,  opposed,  86.  a.  n.  2. 

Thane,  and  Thane-Landf 

5.  b.  n.  3. 

Jhnber^ 

To  whom  it  belongs,  if  out  by  tenant  in  taU  after 

possibility,  Ac.  27.  b.  n.  2. 
If  cut  by  tenant  for  life,  ibid. 
Beech  and  whitethorn  may  be  timber,  by  custom, 

63.  a.  n.  10. 
See  also  53.  b.  n.  1.     115.  a.  n.  15.    220.  a.  n.  1*. 
See  Wa9te. 

Tlme^ 

Of  memory,  44.  a.  n.  1.    86.  b.  n.*.    105.  a.  n.  1. 

109.  b.  n.  2.    111.  a.  n.  5. 
Distinction  of  time,  as  to  the  question,  whether 

the  n«M  deaneries  are  (ioaaitM  or  j>ref«Niac»v», 

96.  a.  n.  4. 
Limitation  of  time,  115.  a.  n.  1,  2,  3,  4,  5,  6,  7. 
Lapse  of  time  may  make  a  title  against  the  king 

by  prescription,  Ac.  or  driye  the  king  to  a  suit; 

or  wholly  extinguish  his  title,  if  not  exerted 

within  a  limited  number  of  years;  for  the  rule, 

uuUani  temput  oeeiirrU  regit  ^  subject  to  Tarioms 

exceptions,  both  at  common  law  and  by  ttattOe, 

119.  a.  n.  1. 
Whether  the  tUtimum  tempnt  pariendi  allowed  by 

law  mny  be  extended  beyond  forty  weeks,  123. 

b.  n.  1,  2. 
Priority  of  time  in  an  instant,  185.  b.  n.  1. 
Length  of  time  Is  against  a  claim  for  dower,  206. 

a.  n.  1. 

The  effect  of  time  in  barring  legal  remedies  and 

conferring  titles,  262.  a.  n.  (B). 
See  Limitaiion  of  Time, 

Tithes, 

Whether  demesne,  17.  b.  n.  4. 

Lands,  purchased  by  the  religions  orders  after  the 

council  of  Lateran,  not  exempt  from,  18.  b. 

n.  2. 
With  respect  to  dower,  32.  a.  n.  3. 
Leases  of,  how  affected  by  5th  Qoo.  3,  c.  17,  44. 

b.  n.  3. 

Whether  rent  on  lease  for  years  of  tithes  is  inci- 
dent to  the  reversion,  47.  a.  n.  2. 
Gran  tabic  as  copyhold  by  copy,  58.  b.  n.  9. 
Whether  tithe  of  timber  may  be  prescribed  for 

against  the  statute  of  fyjea  ecedua,  115.  a.  n.  15. 
Kemedy  for  predial  tithes  under  2  Ed.  6,  c.  13, 

159.  a.  n.  3. 
Under  £,  10,  how  recoverable  from  Quakers  in 

London,  by  7  A  8  W.  3,  c.  34»  159.  a.  n.  4. 
Under  40  «.  how  to  be  recovered  by  7  A  8  W.  3,  o. 

6,  ibid. 
In  London,  are  recoverable  before  the  lord  mayor, 

with  an  appeal  to  the  chancellor,  ibid. 
Equitable  remedy  for  tithes,  by  bill  either  in 

Chanceiy  or  the  Exchequer,  ibid. 
Whether  formerly  cognisable  in  Chanceiy  or  the 

Exchequer,  ibid. 
Extra-paroehial,  some  insist^were  ever  cognisable 

in  the  Exchequer  as  a  court  of  revenue,  ibid. 
Reference  to  caaes,  Ac.  ibid. 


Title  by  which  bishops  sU  in  parliament^ 

a  34.  b.  n.  1. 

Titles  of  honour  f 

Whether  they  admit  of  curtesy,  29.  b.  n.  1.  325* 
b.  n.  2. 

With  respect  to  descent,  curtesy,  apd  the  king's 
prerogative  in  case  of  abeyance,  165.  a.  n.  6,  7. 

The  effect  of  superadding  an  earldom  in  tail  mole 
to  one  having  before  a  barony  in  fee,  with  re- 
spect to  descent^  165.  a.  n.  7. 

See  Dignitiet, 

Titles  (in  respect  to  estates)^ 

Mere  rights  and  titles  in  law  are  deemed  ealaiee  in 
^*ti*!ff  as  to  curtesy,  29.  a.  n.  6. 

By  prescription,  114.  b.  n.  1. 

It  is  more  equitable  to  leave  the  validity  of  sub- 
sisting titles  to  the  courts  of  Justice  than  to  de- 
stroy them  by  a  retrospective  act  of  parliament, 
120.  a.  n.  4. 

Fines  are  levied  to  guard  a  title  against  claims, 
which  under  the  commoir  statutes  of  limitation, 
might  subsist  for  20  years,  or  a  much  longer 
time,  121.  a.  n.  1. 

Dormant,  may  be  extinguished  by  a  fine,  ibid. 

Paramount,  148.  b.  n.  3. 

Under  a  devise  to  two  and  the  survivor  of  them, 
and  the  heirs  and  assigns  of  the  survivor,  are 
accepted,  with  a  conveyance  Arom  the  trustees, 
and  without  the  concurrence  of  the  heir  at  law, 
191.  a.  n.  1. 

Are  excepted,  notwithstanding  the  wife,  or  hus- 
band, of  a  mortgage  in  fee  is  entitled  at  law  to 
dower  or  curtesy,  205.  a.  n.  1.  4thly. 
.  The  practice  of  conveying  titles  to  estates,  with 
respect  to  terms  of  years,  and  right  of  dower, 
208.  a.  n.  1. 

Of  entry,  252.  b.  n.  1. 

And  rights  might  be  released,  but  were  not  assign- 
able at  common  law;  how  the  common  law  is 
altered  in  this  respect,  265.  a.  n.  1. 

Depending  on  the  destruction  of  contingent  re- 
mainders, 290.  b.  n.  1.  V.  4. 

The  different  degrees  of  title,  in  a  disseisor,  Ac. 
347.  b.  n.  1. 

Where  the  purchaser  has  fair  notice  of  a  defect, 
and  the  covenants  do  not  extend  to  it,  384.  a. 
n.  1. 

As  to  the  purchaser's  remedy,  for  a  defect,  exclu- 
sively of  the  warranty  or  covenants,  or  where- 
the  same  do  not  reach  the  defect,  ibid. 

TournSf 

Frequency  of  holding,  how  affected  by  Mag.  Char, 
115.  a.  n.  10,  11,  12,13. 

Toums^ 

Difference  between  a  Unon  and  a  borough,  108.  b. 

n.  2,  3.  4. 
Upland,  110.  b.  n.  2. 
Corporate,  112.  b.  n.  2. 
See  also  110.  b.  n.  2.    125.  a.  n.  2. 

Trade, 

47.  a.  n.  14.  172.  a.  n.  7.  182.  a.  n.  4.  191.  a. 
note,  sect  VL  8,  9.    206.  b.  n.  1. 

Transmutation  qf  possession^ 

Distinction  between  uses  raised  by  transmutation 
of  possession,  and  those  raised  without  such 
transmutation,  12.S.  a.  n.  8.    271.  b.  n.  1.  VL 


(coyiii) 


INDEX    TO   NOTES. 


TR 


TR 


SeiBin  of  fealty  doth  not  estop  the  tenant  frooi 
traversing  the  seUin  of  other  services,  68.  a. 
n.  0. 

13.  a.  n.  7.    35.  h.  n.  2.    74.  b.  n.  1.    125.  a.  n.  2. 

133.  a.  n.  4.    150.  a.  n.  4,  6.    150.  b.  n.  2.    157. 

a.  n.  4.    157.  b.  n.  8. 
See  Awxinder, 

Treasure  trooe^ 

119.  a.  n.  1. 

Trees, 

Whether  trespass  (by  a  copyholder)  lies  against 
the  lord  for  cutting  trees,  61.  a.  n.  4. 

Cat  down  by  tenant  for  life  liable  to  impeachment 
of  waste,  may  be  seised  by  the  person  having 
the  first  remainder  of  inheritance,  218.  b.  n.  2. 

See  Waste, 

Trespass, 

Action  of,  where  it  li^s,  57.  b.  n.  4.    60.  b.  n.  4. 

Procurers  of,  statutes  relative  to,  181.  a.  n.  1. 

Whether  cestui  que  use,  before  entry,  has  the  pos- 
session for  all  purposes,  except  trespass,  266.  b. 
n.  (A). 

See  more  concerning  Trespass,  33.  a.  n.  10.  57.  a. 
n.  4.  57.  b.  n.  3.  61.  a.  n.  4.  88.  b.  n.  15. 
122.  a.  n.  7. 

THals, 

Difference  in  the  mode  of  trying  the  eiustenoe  of 
public  and  private  statutes,  98.  b.  n.  1. 

For  crimes,  are  liable  to  be  delayed,  by  challenges 
for  default  of  hundredors,  or  with  respect  to  the 
visne  of  the  indictment,  125.  a.  n.  2. 

New  trials  may  be  granted  in  civil  cases,  but  not 
in  criminal  or  penal  cases,  155.  b.  n.  5. 

Error  on  the  determination  of  facts  cannot  be  re- 
versed but  by  an  attaint  or  a  new  trial,  259.  b. 
n.  1. 

By  wnger  of  battle,  294.  b.  n.  1. 

See  more  concerning  Trials,  16.  b.  n.  3.  74.  a. 
n.  4.  74.  b.  n.  1.  115.  a.  n.  4.  125.  b.  n.  1. 
126.  a.  n.  2.  129.  b.  n.  2.  132.  b.  n.  1.  154. 
a.  n.  2.  155.  b.  n.  4.  206.  a.  n.  1.  272.  a. 
n.  1. 

THnity  College,  Cambridge, 

Whether  the  visitatorial  power  granted  to  the 
bishop  of  Ely  over  the  college,  extended  to  his 
successors,  94.  b.  n.  5. 

TriarSy 

Of  challenges  to  jurors,  158.  b.  n.  2. 

Trover, 

A  remainder-man  in  fee  or  tail  may  bring  an 
action  of  trover.  In  respect  to  trees  cut  down 
and  made  use  of  by  tenant  for  life,  where  no 
action  of  waste  would  lie,  by  reason  of  an  inter- 
posed estate  of  freehold,  218.  b.  n.  2. 

Trusts, 

Whether  discharged  by  forfeitnre,  13.  a.  n.  7. 
Whether   guardianship  in  socage  is  a  trust  so 

personal  as  not  to  be  transmissible  to  executors 

or  grantees,  90.  b.  n.  1. 
To  sell  after  death  of  a  tenant  for  life,  at  what 

time  a  sale  is  anthorised,  113.  a.  n.  2. 
Whether  a  power  given  to  execnton  to  sell  is  a 

pereofMl  tnat,  ibid. 


TrusU, 

Equity  never  wants  a  tmstee,  113.  a.  n.  2.   290. 

b.  n.  1.  VL 
Constructive  trusts  are  not  within  7  Ann.  e.  19, 

171.  b.  n.  6. 
Are  subject,  as  far  as  may  be,  to  the  established 
rules  of  the  feud,  and  are  not  governed  by 
the  rules  of  the  civil  law,  191.  a.  note,  sect. 
VI.  11. 
Attempt  to  fix  on  trusts  the  feudal  incident  of 

escheat,  ibid. 
Of  personal  estate  corresponding  with  cross  re- 
mainders of  real  estate,  196.  b.  n.  1. 
Trust  estates  pass  by  a  general  devise,  205.  a. 

n.  1.  5thly. 
Of  lands  devised,  to  pay  off  debts,  208.  a.  (208.  b. 

18th  ed.)  n.  1.  2dly. 
Instance  of,  under  which  eestut  que  trust  became 
virtually  entitled,  and  his  creditors  were  ex- 
cluded, 223.  b.  n.  1. 
Of  money  to  be  raised  under  a  term  for  years, 
with  no  prior  estate  tail,  shonld  not  protract 
the  vesting  of  the  money  beyond  the  boundary 
prescribed  for  the  suspense  of  personal  estate, 
271.  b.  n.  1.  V. 
Should  follow  the  legal  estate  of  the  land,  ibid.  n. 

VIL  2.  / 

Reference  to  works  upon  uses  and  trusts,  ibid.  n. 

1.  VIII. 
Notice  express  or  implied  of  a  trust.    See  Notice, 

290.  b.n.  1. 
An  elementary  outline  of  some  leading  points  in 
the  doctrine  of  trusts  affecting  real  property, 
290.  b.  n.  1. 
The  introduction  of  trusts  into  English  juris- 
prudence, ibid.  I. 
One  of   the  principal  circumstances  to 

which  trusts  owe  their  rise,  ibid.  L  1. 
The  other  principal  circumstance,  ibid. 

L2. 
New  judicial  power  introduced  by  the 
writ  of  eubpama,  ibid.  1.  3. 
There  are  three  ways  of  making  a  trust 
notwithstanding    the     statute     of     uses, 
ibid.  II. 
Trusty  definition  of,  and  distinction  between 

trusts  and  commons,  rents,  Ac.  ibid.  III. 
On  limitations  to  trustees  for  preserving  con- 
tingent remainders,  and  the  doctrines  of 
equity  on  oases  arising  from  the  destmo- 
tion  of  those  remainders  by  the  trustees, 
ibid.  IV. 
The  gradual  progress  of  settlement,  ibid.  V. 
The  first  attempt  at  a  settlement,  ibid.  V.  1. 
The  gradual  progress  of  settlements,  Ac. 
Mode    of    settlements   after   the   statute 

de  donxs,  ibid.  V.  2. 
--------    after  the  introduc- 
tion of  common  recoveries   and  fines, 
ibid.  V.  3. 
The  fourth  system  of  settlement,  and  the 
introduction  of   tmstees  for  preserving 
contingent  remainders,  ibid.  V.  4. 
The    fifth   and  ultimate   stage  of  settle- 
ments, and  the  introduction  of  powers 
nnder  the  statute  of  uses,  ibid.  V.  5. 
Trustees  either  are  such  by  the  express  or 
implied  declaration  of  the  party,  or  are 
made  such  by  a  court  of  equity,  ibid.  VL 
Equity  acts  upon  the  person  and  notnpon 

the  thing,  ibid.  VII. 
It  is  sometimes  doubtftil,  whether  an  estate 
be  legal  or  equitable,  ibid.  VIIL 
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Trusu, 

An  •lementury  oadine,  Ae.— Mmtimieti. 

BiBtinotion  between  powers  a^d  tnxatB,  ibid. 

Implied  truete  are  not  wiUiin  the  statute  of 
firaade  ibid.  X. 

On  tenant  rightof  renewal,  ibid.  XL 

On  leUlementB,  where  real  estate  is  limited 
in  strict  settlement^  and  a  leasehold  for 
lireB,  or  a  leasehold  for  years  or  other 
personal  estate  is  intended  to  be  settled 
upon  corresponding  trusts,  ibid.  XXL 

Attempts  made  bj  the  legislatore,  at  differ- 
ent times,  to  remedy  the  mischief  arising 
from  the  secret  transfer  of  property  to 
which  the  statute  of  ubm  has  siven  rise, 
ibid.  xin.  ^ 

The  courts  hayein  part  remedied  the  mischief 
arising  from  the  admission  of  trusts,  with 
respect  to  the  eettwi  que  trust,  by  mVifing 
persona  paying  money  to  tnuitees,  with 
notice  of  the  trust,  anawerable,  in  some 
cases,  for  the  proper  application  of  it, 
ibid.  XIV. 

With  regard  to  personal    estate,  ibid. 

XIV.  1.  *^ 

With  respect  to  the  devise  of  a  real 
estate    for   the    payment   of    debts, 
ibid.  XIV.  2. 
As  to  legacies,  ibid.  XIV.  3. 
Where  lands  are   devised   to  trustees, 
upon  trust  to  raise  as  much  money, 
as  the  personal  estate  shall  &U  de- 
ficient, in  paying  the  testator's  debts 
and  legacies,  ibid.  XIV.  4. 
Where  money  secured  upon  mor^^ges 
is  made  the  subject  of  marriage  set- 
tlements, and  assigned  upon  various 
trusts,  ibid.  XIV.  6. 
The  manner  in  which  courts  of  equity  have 
attempted  to  prevent  the  mischief  arising 
from  the  admlnion  of  trusts,  with  respect 
to  the  pubUc  at  large,  ibid.  XV. 
Analogy  between  the  decisions  of  courts  of 
equity  and  the  decisions  of  courts  of  law, 
with  respect  to  the  rule  that  equity  fol- 
loweth  the  law,  ibid.  XVI. 
In  one  remarkable  instance,  thif  analoj^  has 
been  altogether  abandoned,  ibid.  XVU. 
To  pay  over  rents,  &c.  290.  b.n.  1.  IL 
Breach  of  trust,  ibid.  V.  4.  XL 
Implied  may  be  rebutted  by  eiroumstanoes  in 

evidence,  290.  b.  n.  1.  X. 
Of  accumulation,  ibid.  XVIL 
Ezecutoxy,  of  a  term  of  years,  how  fiur  good,  327. 

a.  n.  2.  IL  1. 
A  release  of  power,  may  be  a  breach  of  trust» 

and  therefore  inoperative,  342.  b.  n.  1^  IV. 
Construction  of  the  statutes  respecting  adminin 
tration,  where  a  wife  is  entitled  only  to   the 
trust  of  a  chattel  real,  or  other  trusts,  Ae, 
and  the  husband  survives,  361.  a.  n.  1. 
See  more  concerning  Trusts,  29.  a.  n.  6.    31.  b. 
n.  3.    36w  b.  n.  6.    48.  a.  n.  3.    88.  b.  n.  11. 16. 
111.  b.  n.  1.  3.      112.  a.  n.  0.      112.  b.  n.  2. 
129.  a.  n.  1.    169.  a.  n.  2.     206.  a.  n.  1.  4thly. 
27L  b.  n.  L  n.  in. 

TruMieei, 

Discharged,  if  robbed  without  their  wQM  de- 

lkult»89.  a.n.6. 
Inftnt  trustees  within  7  Ann.  e.  19.  may  by 

order  of  ehaoMiy  vpon  petition  oonvey  the 
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estates.  But  infimts  cannot  convey  under  a 
power  without  an  act  of  parliament^  171.  b. 
n.6.  271.  h.  n.  L  VIL  2. 
Infant  trustees  within  7  Ann.  e.  19.  may  both 
levy  fines  and  suffer  common  xeooveries,  247.  a. 
n. 

Thistees  for  preserving  eontingent  remainders 
take  a  vested  estate^  266.  a.  n.  2.  337.  b. 
n.  2. 

The  distinction  between  trusts  and  commons, 
rents,  Ac,  is  particulary  important,  with  re. 
peot  to  limitations  to  trustees  for  preserving 
contingent  remainders,  290.  b.  n.  1.  IV.  V.  4. 

What  gave  rise  to  the  introduction  of  trustees 
for  preserving  contingent  remainders,  ibid. 
V.4. 

BistLoction  between  a  trust  to  sell  and  a  mere 
iwttwr  to  sell,  113.  a.  n.  2.    290.  b.  n.  1.IX. 

Whether,  in  case  of  a  feolbnent^  Ac  by  tenant 
for  life,  the  estate  of  the  trustees  for  preserving 
contingent  remainders  vests  in  them  in  posses- 
sion, before  their  entiy  for  their  forfeiture,  342. 
b.  n.  1.  IX.  1. 

It  is  not  desirable  that  the  legal  fee  should 
be  outstanding  in  a  sini^e  trustee,  379.  b. 
n.  1. 

Conveying  merely  as  trustees  mi^  convey  by 

the  word  «  grant,"  384.  a.  n.  1. 
With  what  qualification  it  is  usual  for  trustees 

to  convey,  384.  a.  n.  1. 
See  more  oonoeming  Trustees,  13.  a.  n.  7.    67.  b. 

n.  2.    112.  a.  n.  6.    112.  b.  n.  2. 

Effect  of  a  covenant  by  a  pnrehaser  that  the 
vendor  his  heirs  and  assigns  might  dig  turf, 
166.  a.  n.  1. 


_1o  a  rights 

The  usual  meaning  of  the  expression,  and  its  more 
general  sense,  with  respect  to  the  operation  of 
fines,  332.  b.  n.  1. 

V.AU. 

Value, 

And  dami^ses  with  respeot  to  dower,  33.  a.  n.  I. 

As  to  waste,  64.  a.  n.  9, 10, 11. 

Double  (under  two  acts  of  Geo.  IL)  for  holding 

over  67.  b.  n.  2. 
Guardian  in  chivalry  might  have  had  the  single 

value  of  marriage  without  tender,  82.  a.  n.  1. 
Treble  (under  2  Ed.  VL  e.  13.)  for  not  settling 

out  Uthes,  169.  a.  3. 

Vernal  and  Lord, 

64.  a.  n.  1. 

Vellum  MSS,  of  JUuleUm, 

163.  a.  n.  L 

Vendor^ 

Cases  in  whieh  purchasers  often  rest,  in  some 
measure  at  least,  on  the  honour  of  tiie  vendor, 
27L  b.  n.  1.  Vn.  2. 

See  Powen,  PfirekoM,  Pnrehaten, 

Vemrefadas, 

126.  a.  n.  2.  126.  b.  n.  1.  156.  b.  n.  3.  157.  b. 
B.  8.  168.  a.  n.  4.  169.  a.  n.  2.  272.  a. 
B.  1. 
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Verdict^ 

General,  155.  b.  n.  5. 

Speeial,  ibid. 

Bee  more   eonoeming  Yerdiots,    125.  a.   n.   2. 

156.  b.  n.  5.     220.  a.  n.  2.     202.  b.  n.  1.    303. 

a.  n.  1. 

Vergtvian  Sea, 

107.  a.  n.  e. 

Vestura  (Sola)  Terrcs, 

122.  a.  n.  6. 

Vesttire^ 

Where  tbe  Testore  of  land  meant  aU  the  profits, 
4.  b.  n.  1« 

Differenoe  between  granti  by  the  king,  and  Uiose 
bj  a  ralijeoty  as  to  Testure  of  land,  ibid. 

Ticeconsvlf 

Among  the  Bomana,  168.  a.  n.  5. 

Tiew^ 

Feoffment  within  view,  48.  b.  n.  4. 
Of  flrankpledge,  115.  a  n.  10. 
Of  the  forester,  as  to  woods  cut  down  within  a 
forest^  115.  a.  n.  13. 

VtUenagef 

How  far  the  marriage  of  a  villein  or  neif  with  a 
free  person  wm  an  enfranchisement,  123.  a.  n. 
8.0. 

Tenure  by  Tilleinage  is  not  altered  by  12  Car.  IL 

0.  24, 141.  b.  n.  4. 
Villein  regardant,  151,  a.  n.  3. 

Bee  more  eonoeming  Yillenage,  116.  a.  n.  2.  to 
141.  b.  n.  4.  both  inolosiTely. 

Tirgata  Thra^ 

60.  a.  n.  2.    60.  b.  n.  1. 

Visne^ 

Out  of  a  wrong  place,  by  assent  of  parties,  and 
so  entered  of  record,  whether  it  shall  stand, 
126.  a.  n.  1. 

See  also  125.  a.  n.  2.    125.  b.  n.  1. 

UlHmum  iemput  pariendi^ 

123.  b.  n.  2. 

Vhcertaintyf 

8.  b.  n.  5.  6.    25.  b.  n.  4.     42.  a.  n.  7.     60.  a.  n. 

1.  208.  a.  n.  1.    290.  b.  n.  1.  XIII. 

Underleaae^ 

Is  no  breach  of  a  covenant  not  to  assign  a  lease 
or  the  estate  thereby  demised,  308.  a.  n.  1. 

There  is  no  privity  of  oontraot  between  an  origi* 
nal  lessor  and  an.  nnderlessee,  308.  a.  n.  1. 

Undertaking  tpecialf 

To  carry  safely,  89.  a.  n.  9. 

Unian^ 

Between  Great  Britain  and  Ireland,  141.  b.  n.  f . 

Untiy, 
Of  interest  is  esseniiAl  to  a  jointenantey,  with  re- 
spect to  two  inconsistent  devises  in  the  same 
will,  112.  b.  n.  1. 

Voir  dire^ 
Jurors,  as  well  aa  witnesses,  may  be  examined 
upon  a  «otr  dire,  158.  ^.  n.  2. 

Vote, 

Ko  person  holding  by  copy  of  court  roll  is  on  that 
Moonnt  entitled  to  vote  at  the  eleetion  of 
knights  of  the  shire,  59.  b.  n.  1. 


141.  a.  n.  2. 4.    261.  a. 


roe. 

Whether  bishops  can  vote  in  the  preliminary 
steps  of  a  bill  of  attainder,  134.  b.  n.  1. 

Voucher^ 

In  wardship  in  dower,  how,  38.  b.  n.  2. 

Where  judgment  shall  be  against  an  heir,  and 

where  against  a  vouchee,  with  respec  to  dower, 

39.  a.  n.  6. 

VaucheTy 

Judgment  (in  a  eommon  recovery)  after  the 
vouchee's  deatii,  is  too  late,  135.  a.  n.  1. 

In  France,  of  a  second  or  third  person  to  war- 
ranty, 365.  a.  n.  1. 

Of  both  heir  at  eommon  law  and  heir  in  borough 
English,  876.  a.  n.  1. 

As  to  curtesy,  884.  b.  n.  1. 

The  averment  or  counterplea  allowed  by  the  sta- 
tute of  vouchers,  885.  b.  n.  (B). 

By  feoffee  as  assignee,  ibid.  n.  2. 

One  of  two  who  are  vouched,  makes  default,  the 
ffrand  cape  may  issue  against  the  defaulter, 
386.  b.  n.  1. 

One  of  two  who  are  vouched  dies,  the  survivor 
only,  or  the  survivor  and  heir  jointly,  may  be 
vouched,  ibid. 

For  more  concerning  Voucher,  see  Warranty,  and 
89.  a.  n.  2.  46.  b.  n.  5.  215.  b.  n.  1.  278.  b. 
n.  1.    866.  b.  n.  1. 

Vay€tges  rayalj 

71.  a.  n.  1.    108.  a.  n.  1. 

[Tsage, 

95.  a.  n.  4.    134.  b.  n.  1. 
n.  1.    270.  b.  n.  1. 

Uiesy 

Bffsct  of  a  covenant  to  stand  seised  to  the  use  of 

an  alien,  2  b,  n.  1. 
Bffeet  of  a  feoffment  to  an  alien  and  another  to 

uses,  ibid. 
Bffeot  of  a  feoffment  (before  27  H.  8,  c  10.),  by  an 

heir  seised  ex  parU  matema  to  the  use  of  him 

and  his  heirs,  13.  a.  n.  1. 
The  doctrine,  that  a  use  (at  eommon  law)  ensues 

the  nature  of  the  land,  ought  to  be  understood 

with  many  restrictions,  ibid. 
Cases  in  which  eettui  que  uee  is  in  of  his  ancient 

use,  and  not  by  puiohase,  12.  b.  n.  2.    18.  a.  n. 

2.    22.  b.  n.  2. 
Whether  the  land  is  disoharged  of  the  uses,  when 

a  feoffee  to  uses  is  attainted,  or  has  only  oom^ 

mitted  treason,  at  tbe  time  of  the  oonveyanoe^ 

13.  a.  n.  7. 
Sense  in  which  the  doctrine,  that  the  king  cannot 

be  a  trustee,  should  be  understood,  ibid. 
Charitable  uses,  112.  b.  n.  2. 
Superstitious  uses,  ibid. 
In  what  oases  uses  may  be  raised  or  declared, 

123.  a.  n.  8. 
Distinction  between  usee  raised  by  transmutation 

of  possession,  and  those  rated  without  suoh 

transmutation. 
With  respect  to  bastards,  128.  a.  n.  8. 
Generally,  in  respect  to  the  mode  by  which 
oonveyanoes  to  uses  operate,  271.  b.  n.  1. 
VI. 
Difference   between  an  estate  executed  by  the 

statute  of  uses,  and  an  estate  at  common  law, 

with  respect  to  jointenaney  and  tenancy  ia 

eommon,  188.  a.  n.  18. 
The  introduction  of  uses  (at  common  law)  is  one 

of  the  most  importNrt  «iimimttaBoes  in  the 
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liifltory  of  the  deoUne  of  the  fend,  191.  a.  note, 
sect.  VII.  11. 
The  Bt*t  1  Rich.  %,  e.  9,  wu  one  of  the  steps 

taken  to  eztirpate  ases,  ibid. 
The  27  H.  8,  c.  10,  was  intended  to  extirpate  nses 
entirely,  ibid.    271.  b.  n.  1.  IIL    290.  b.  n.  1. 
L8. 
Natare  of  a  power  of  entry  limited  by  way  of 
■se ;  as  in  case  of  a  feolbient,  Ac,  to  the  nse 
intent  and  parpose  that  B,  may  reoeiTO  out  of 
the  land  oonveyed  a  certain  annual  sum,  Ao. 
203.  a.  n.  8.  UL 
The  statnte  of  nses  greatly  contributed  to  the  in- 
trodttotion  of  oonStionsl  limitations,  203.  b.  n. 
1.  IIL 
By  the  rerooation  of  a  tenant  for  life,  nses  may 

determine  without  entry  or  claim,  218.  a.  n.  2. 
Whether  under  the  statnte  of  nses,  eettui  que  we 
has  the  possession  for  all  purposes  except  tres- 
pass, 266.  b.  n.  (A). 
Some  obsenrations  on  oonyeyances  at  common 
law,  and  those  which  deHre  their  effect  from  the 
statnte  of  nses,  271.  b.  n,  1. 
Of  feoJTment  and  grants,  ibid.  I. 
Definition  and  explanation  of  a  feoffment, 

ibid.  1. 1. 
Signification  of  a  grant,  ibid.  L  2. 
DUferenco  supposed  to  exist  in  the  opera- 
tion of  feoffinents  and  grants,  ibid.  I.  8. 
The  introduction  of  uses;  and  the  difference 
between  nses  at  common  law,  and  uses 
since  the  statnte,  27  H.  8,  ibid.  11. 
Uses  have  been  preserred  under  the  appella- 
tion of  trusts,  ibid.  IIL 
The  nature  of  the  estates  of  the  feoffee  and 

the  eettui  que  uee,  ibid.  IV. 
The  limitations  and  modifications  of  landed 
property,  unknown  to  the  common  law, 
which  have  been  introduced  under  the  sta- 
tnte of  uses,  ibid.  V. 
The  mode  by  which  conveyances  to  nses  ope- 
rate, 271.  b.  n.  1.  VL 
With  respect  to  a  bargain  and  sale,  and 

covenant  to  stand  seised,  ibid.  VL  1. 
Witii  respect  to  a  feoffment,  fine,  com- 
mon recovery,  and  lease  and  release, 
ibid.  VL  2. 
The  doctrine  of  powers  deriving  their  effect 
from  the  statute  of  uses,  ibid.  ViL 
As  to  the  mode  in  which  such  powers 

operate,  ibid.  VII.  1. 
As  to  the  relation  which  the  deeds,  by 
which  powers  are  executed,  hear  to  the 
deeds  by  which  the  powers  were  cre- 
ated, ibid.  Vn.  2. 
On  nses  of  rents,  ibid.  VIL  3. 
On  uses  not  executed  by  the  statnte,  ibid. 

vin. 

Whether  the  statute  extends  to  nses  cre- 
ated by  wills,  ibid.  VIIL  1. 
As  to  copyhold  estates,  ibid.  VHI.  2. 
As  to  leases  for  years,  ibid.  VIIL  3. 
To  serve  uses  limited  in  contingency,  it  is  neoes- 
saiy  that  there  should  be  a  seisin  somewhere, 
lbid.n.LlV. 
With  respect  to  the  difficulty  about  the  precise 
nature  of  the  seisin  to  serve  contingent  uses, 
two  systems  were  found  to  be  open  to  unan- 
swerable objeotions ;  and  by  a  third  system,  or 
the  doctoine  of  teitUiUa  jurit,  the  diffioulty  was 
cleared  up,  ibid. 
Springing  or  seoondaiy,  limited  on  a  fee,  must 


Uses, 


necessarily  vest  within  a  eertain  periodf  ibid, 
n.  1.  V. 

Secondary  nses  limited  upon  or  after  an  estate  in 
tail  may  be  limited  generally,  ibid. 

Uses  arise  either  by  the  act  of  God,  or  by  the  aet 
ofman,  ibid.  VIL  L 

There  is,  at  leas^  ground  to  argne  that^  generally 
speaking,  the  use  limited  by  the  power  last 
executed  will  take  plaoe  of  all  the  uses  created 
by  powers  previously  exeouted,  unless  the  con- 
trary is  expressed  or  implied  In  the  deed,  ibid. 
VIL  2. 

Some  of  the  most  interesting  doctrines  of  the  law 
of  nses  are  involved  in  the  points  in  Hopkins  v. 
Hopkins,  ibid. 

One  of  the  chief  objects,  both  of  the  legislature 
and  the  judicature  of  this  kingdom,  in  their 
regulations  upon  the  subjeot  of  uses,  ibid. 
VIIL  8. 

Writers  upon  nses  and  trusts,  ibid.  IL  VIH.  8. 

A  use  upon  a  use  is  not  executed,  ibid.  Vn.  1. 
290.  b.  n.  1.  IL 

What  is  provided  and  declared  by  the  statute  of 
nses,  ibid. 

With  respect  to  the  destructien  of  contingent 
nses  at  common  law,  two  things  are  said  to  be 
neeessary  to  the  standing  seised  to  a  use  at 
common  law,  ibid.  IV. 

It  is  sometimes  doubtful  whether  a  use  or  trust  is 
executed  or  not;  result  of  the  oases  upon  the 
point,  ibid.  VHL 

Uses  have  been  preserved  under  the  name  of 
trusts,  ibid.  XIIL 

When  rent  is  limited  by  way  of  use  under  the  sta- 
tute, the  use  is  immediately  executed,  315.  a.  n.  1. 

Conditional  or  contingent  nses  should  be  distin- 
guished firom  a  remainder,  203.  b.  n.  1.  271.  b. 
n.  1.  V.    827.  a.  n.  2.  II. 

How  far  shifting  and  secondary  nses  are  good, 
327.  a.  n.  2.  IL  1. 

Form  of  a  olanse  enjoining  persons,  to  whom  es- 
tates are  limited  in  strict  settiemenl^  to  take  the 
name  and  use  the  arms  of  the  settier,  ibid.  IL  2. 

Conveyances  under  the  statute  of  uses,  as  to  dis- 
continuance, 830.  a  n.  1. 

Whether  uses  under  the  statute  are  executed  in 
any  case  where  no  use  or  trust  would  have 
arisen  at  common  law,  342.  b.  n.  1.  VIIL 

Springing  or  shifting,  or  execntoiy  uses,  whether 
arising  under  a  limitation,  or  oy  the  exercise 
of  a  power,  are  (in  the  opinion  of  the  editor) 
equally  to  be  barred  by  a  common  recovery, 
ibid.  IX.  2. 

In  what  respects  the  doctrine  of  remitter  was 
altered  by  the  statute  of  uses,  347.  b.  n.  1.  348. 
b.  n.  1.    349.  b.  n.  1.    363.  b.  n.  1. 

For  more  concerning  nses, 'see  Powers,  299.  b.  n. 
1.  and  14.  b.  n.  5.  19.  b.  n.  3.  22.  b.  n.  2. 
23.  a.  n.  1.  42.  a.  n.  7. 10.  48.  a.  n.  8.  49.  a. 
n.  1.  88.  b.  n.  11.  111.  b.  n.  1.  6.  112.  a.  n. 
1,2.    117.  a.  n.  3.    272.  b.  n.  L 

JJtufrtist  and  Vmfructuary, 

In  the  civil  or  Roman  law,  192.  a.*  note,  sect  IL 
VL6. 

Usurpation, 

With  respect  to  advowson,  115.  a.  n«  6.  186.  b.  n. 
6.    249.  a.  n.  2. 

Usury, 
Reference  to  a  remarkable  case  on  the  statntea  ef 
nsniy,  4.  n.  a.  1. 
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110.  a.  n.  1. 


U$ury 

An  agreement  ezpreieed  in  a  mortgage  deed,  that 
the  mortgagee  thonld  hare  the  profits,  is  an  nsn- 
rions  oontrao^  and  oonjequently  the  deed  and 
mortgage  are  Toid»  222.  b.  n.  2. 

Virum  or  Jurii  vtrum^ 

155.  a.  n.  1. 

w. 

Waga, 

And  prUe  money,  earned  by  apprentieef  in  the 
•eafaring  way  bi  another  serrico,  have  been 
reoorered  by  thoee  to  whom  they  were  boond, 
117.  a.  n.  1. 

Waifs, 

121.  b.  n.  7. 

Wainscot, 

'53.  a.  n.  5. 

Wail  {Lying  in) 

127.  a.  n.  2. 

Waioedj 

A  woman  is  not  outlawed,  bat  waared,  122.  b.  n.  4. 

Waiver  or  Waver, 

83.  b.  n.  10.   34.  b.  n.  1.    86.  b.  n.  7.    52.  a.  n.  8. 
90.  a.  n.  1.    120.  a.  n.  4. 
See  Banm  tmd  F^m*,  Dwow,  EUetum, 

Wales, 

Oarelkind  descent  in,  abolished,  175.  b.  n.  8. 
The  onstomary  dirision  of  personidty  on  a  death, 

in  restraint  of  the  testamentary  power,  except 

as  to  a  third  or  moiety,  prevailed  in  varioas  dis- 

triots  of  Wales,  Ac,  170.  b.  n.  5. 
See  more  concerning  If  ales,  59.  b.  n.  7.  61.  a.  n. 

1.    95.  a.  n.  4.    165.  a.  n.  3.    157.  a.  n.  4.  176. 

a.  n.  1.    176.  b.  n.  9. 

War, 

Aliens  are  disabled  to  sne  in  a  personal  action,  by 
a  proclamation  of  war  against  their  oonntry,  bat 
not  so  by  a  prodamation  prohibiting  commerce, 
129.  b.  n.  2. 

How  a  proclamation  of  war  is  nsaally  qnalifled  as 
to  sach  subjects  of  the  enemy  as  are  resident 
here,  129.  b.  n.  3. 

What  is  time  of  war,  in  a  legal  sense>  and  how  tri- 
able, 249.  b.  n.  1. 

Wards  and  Liveries, 

the  coart  o^  85.  b.  n.  1. 

Wardship, 

Of  land  held  by  knight's  service  belonged  to  the 

lord,  bat  the  fiither  had  the  oastody  of  the  body, 

ftnd  the  marriage,  even  against  the  king,  84.  a. 

n.  2. 
Of  the  heir  of  a  disseisee,  266,  b.  n.  1. 
For  more  conceming  Wardship,  see   Guardian, 

and  23.  a.  n.  4.    83.  a.  n.  8.    88.  b.  n.  1.    89. 

a.  n.  2.    46.  b.  n.  4,  5.    54.  a.  n.  4.    67.  b.  n.  1. 

78.  a.  n.  1.    79.  a.  n.  1.    90.  b.  n.  4.    107.  a.  n. 

2.    108.  a.  n.  1.    115.  a.  n.  6.    121.  b.  n.  2.  161. 

a.  n.  4.    169.  a.  n.  2.    191.  a.  note,  sect  VL  IL 

271.  b.  n.  1.  IL 

Warrant  rfihe  Peace, 

181.  b.  n.  4. 

WarraniUa  Charta, 

291.  b.  n.  1. 


WA 


Warranty, 

By  a  person  who  dies  aeisad  only  in  law,  does  not 
bind  the  heir,  11.  b.  n.  8. 

The  benefit  of  a  warranty  annexed  to  land,  shall 
go  as  incident  thereto,  to  a  special  heir,  or  as- 
signee, 12.  a.  n.  1. 

Lineal,  how  far  a  bar,  178.  a.  n.  8. 

Paramoant,  174  a.  n.  4.    174.  b.  n.  2. 

Its  effect,  265.  b.  n.  1. 

As  to  the  issue  in  tail  and  the  reversioner,  827.  a. 
n.  1.  V. 

Distinction  between  warranty  descending  to  and 
warranty  descending  upon  the  heir,  328.  a.  n. 
(A). 

As  to  discontinaanee,  830.  tL,  n.  1.  VIL 

Oatline  of  the  doctrine  of  warranty,  as  to  what  it 
was  formerly,  and  what  it  is  at  present  865.  a. 
n.  1.    373.  b.  n.  2. 

In  law  or  deed,  among  the  civilians,  865.  a.  n.  1. 

When  an  action  of  warranty  might  be  brought  by  . 
the  Roman  law,  and  when  by  Sie  law  «f  £anee, 
ibid. 

As  to  voncher,  and  the  degrees,  Ac  in  France, 
ibid. 

Warranty,  in  tUa  country,  is  of  feudal  extraction, 
ibid. 

The  doctrine  and  practice  of  warranty  in  the  early 
ages  of  the  feudal  law,  ibid. 

Implied  by  homage,  ibid. 

Annexed  to  homage  ancestrel  differed  firom  express 
warranty,  ibid. 

Rebutted  the  lord  from  claiming  the  land,  Ac  as 
well  as  bound  him  to  defence  and  recompense, 
ibid. 

How  affected  by  subinfeudation  and  the  statute 
quia  emptoret,  ibid. 

There  is  no  voucher  to  wairanty,  it  is  said,  in  a 
writ  of  nowflU  dimeitin*,  866.  b.  n.  1. 

Commencing  by  disseisin,  366.  b.  n.  1.  373.  b. 
n.  2. 

Warranty  of  ancestor,  tenant  for  life,  may,  in  case 
of  forfeiture,  be  defeated  by  the  heir's  entry  or 
claim  in  the  ancestor's  lifetime,  367.  b.  n.  1. 

Lineal  and  collateral,  difference  between,  370.  a. 
n.  1. 

And  assets,  barred  the  king  of  a  possibility  of  re- 
verter, at  common  law,  and  the  reason  of  it, 
370.  b.  n.  1.    372.  b.  n.  8. 

Of  a  parson,  Ac.  why  it  does  not  bind  his  succes- 
sor, 370.  b.  n.  1. 

Estate  tail  barred  by,  where,  372.  b.  n.  1. 

Warranties  by  tenants  for  life,  and  collateral  war- 
ranties by  ancestors  having  no  inheritance  in 
possession,  are  made  void  by  statute,  373.  b.  n. 
1.    224.  a.  n.  1. 

The  effects  and  operation  of  warranty  at  common 
law, 

1.  In  conveyances  in  fee,  ^ 

2.  -    -    -    -   -   -  in  fee  simple  con- 1 

ditional,  ^ 

3.  .    .    .    ...  for  life, 

4.  -    -    -    ...  for  years. 
Since  the  statute  of  Glouoester,  373.  b.  n.  2. 
Since  the  statute  de  donis,  ibid. 
Since  the  statute  11  H.  7.  c  20.  ibid. 
Since  the  statute  4  A  5  Ann.  o.  16.  ibid. 
At  Uie  common  law,  and  since  the  statutes,  as  to 

the  purpose  of  rebutter,  ibid. 
The  cases,  where  the  operation  of  warranty  still 

prevails,  ibid. 
Warranties  are  all  collateral  in  one  sense  of  the 

word  collateral,  ibid. 
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ibid. 


Warrantyi 

Why  in  Mme  omm  wamuity  bftn  the  heir  firom 
elalmingy  and  in  othen  it  does  not,  ibid. 

Why  by  the  atatote  de  dtmU  the  warranty  of  te- 
nant in  tail  did  not  bar  iaane  without  aMetSj  but 
wae  a  bar  with  aaeeta,  ibid. 

How  the  doctrine  of  the  binding  of  lineal  and 
oollateral  warranty,  was  considered  by  lord 
Yaoghan  and  lord  Holt,  ibid. 

Collatml  wanranty  is  allowed  to  be  a  bar,  for  the 
seenrity  of  pnrohasen  and  persons  in  possession 
under  a  title  by  descent,  ibid. 

Beference  to  lord  Vaoghan's  reports  on  the  subject 
of  warranty,  874.  a.  n.  1. 

As  to  Toucher,  S76.  a.  n.  1.  88i.  b.  n.  1.  880.  b. 
n:  1. 

Trustees  may  safely  Aonvey  by  the  word  gra/iu, 
ibid. 

The  word  grtaU  implies  no  covenant  when  there 
is  an  express  covenant  ;•— or,  implying  a  cove- 
nant, the  express  covenant  qualifies  its  import^ 
ibid. 

In  some  conveyances,  the  word  grant  is  necessary 
as  the  operative  word,  ibid. 

Oonveyances  that  may  have  effect  without  the 
word  ^ranf,  ibid. 

Whether  implied  at  this  day  by  the  word  grant,  or 
givet 

1.  In  conveyances  in  fee, 

2.  -    -    ....in  tail, 

8 for  life, 

4.  -    -    -    -   -   -  for  vears,   J 

In  conveyances  in  fee  simpl  A>y  the  word  givt, 
since  Uie  statute  quia  emptoret,  warrant  is 
personal  to  the  grantor,  unless  it  arises  firom 
express  contract,  ibid. 

In  gifts  in  tail,  and  in  leases  for  life,  by  the  word 
give,  warranty  is  a  necessaiy  oonseqnenoe  of 
tenure,  and  cannot  be  restrained  by  express 
covenant,  ibid. 

The  word  give  in  feoifbients  creates  a  warranty 
firom  the  person  of  the  feoffor,  under  the  statute 
de  bigamUf  ibid. 

Is  not  implied  by  the  word  grant  in  a  conveyance 
of  an  inheritance,  ibid. 

The  word  gnmt  originally  created  a  warranty 
only  when  there  was  a  tenure  between  the 
party  granting  and  the  party  to  whom  the  grant 
was  made,  ibid. 

Whether  it  is  implied,  where  a  person  having 
a  term  of  years  only,  conveys  the  lands  as  an 
estate  in  fee  simple  to  another  and  his  heirs  by 
the  word  «  grant,"  ibid. 

Warranty  is  implied  in  a  lease  for  years,  and  is  in 
nature  of  an  implied  general  covenant,  and  may 
be  restrained  by  an  express  covenant,  ibid. 

Implied  In  a  conveyance  by  a  trustee,  would  be 
restrained  by  his  covenant  against  encum- 
brances, 884.  a.  n.  1. 

The  reason  of  the  implied  covenant  is  a  pre- 
sumed contract,  to  give  a  recompense  to  a  pur- 
chaser taking  a  defective  title,  and  paying  a 
valuable  consideration,  884.  a.  n.  1. 

Trustees  conveying  as  trustees,  cannot  be  pre- 
sumed to  wairanl^  ibid. 

Trustees,  to  prevent  all  question,  should,  by  words 
of  declaration,  liegative  the  effect  of  the  word 
grant,  to  create  a  warranty,  ibid. 

Observations  on  the  remedy  of  purchasers  for  de- 
fects of  title,  from  fiscts  or  circumstances  which 
the  express  words  of  the  covenant  to  them,  do 
not  extend. 


WarrafUy^ 

1.  By  action  of  deceit,  ) 

2.  By  bill  in  chancery,  (  «« t^ 
8.  Under  inherent  covenants.' 

firom  former  vendors,     ) 

When  a  purchaser  consents  to  take  a  defective 
title,  his  affreement  to  do  this  should  be  ex- 
pressed, ibid. 

The  question  whether  the  heirs  shall  vouch,  where 
there  is  a  warranty  to  a  man  without  the  words 
"  and  his  heirs,"  was  discussed  in  a  recent  case, 
884.  b.  n.  (N.) 

Is  joint  where  the  estate  is  joints  and  several 
where  the  estates  are  several,  885.  b.  n.  8. 

Warranty  cannot  be  created  by  will,  885.  b.  n.  4. 

Effect  of  warranty  by  a  father  and  his  heir  appa- 
rent, 386.  a.  n.  1. 

Warranty  does  not  extinguish  tiic  right ;  it  only 
suspends  the  exereise  of  it :  and  a  release  of 
the  warranty  leaves  the  right  at  large,  887.  a. 
n.  1. 

Where  warranty  is  temporary,  the  thing  reco- 
vered may  be  of  perpetual  duration.  A  war- 
ranty of  a  fee  \m  not  a  warranty  in  fee,  887.  a. 
n.  2. 

A  fee  simple  may  be  recovered  upon  a  warranty 
for  life,  ibid. 

Determines,  if  the  estate  to  which  it  is  annexed 
is  defeated  entirely,  and  not  as  to  a  particular 
estate  only,  387.  a.  n.  1.  888.  a.  (888.  b.  18th 
ed.)  n.  1.    889.  a.  n.  2. 

Warranty  and  voucher  of  heir  at  law,  and  heir  in 
Borough  Bngllsh,  890.  a.  n.  (B). 

Peffee  cannot  Uke  advantage  of  the  warranty  to 
him  unless  he  is  tenant,  889.  a.  n.  2. 

Upon  a  covenant  to  warrant,  and  defend  the  land 
to  a  lessee,  covenant  lies  whether  the  lessee  is 
evicted  rightlViUy  or  tortiously,  389.  a.  n.  2. 

There  may  be  a  remitter  because  a  warranty  is 
not  executed,*as  in  the  case  of  a  fine  wr  render, 
890.  b.  n.  1. 

See  more  concerning  Warranty,  12.  a.  n.  2.  20.  a. 
n.  1, 2.  21.  a.  n.  2.  7.  28.  a.  n.  6.  81.  a.  n.  6. 
85.  a.  n.  8.  89.  a.  n.  6.  50.  b.  n.  1.  67.  b.  n. 
1.  121.  a.  n.  1.  178.  b.  n.  4.  185.  a.  n.  8.  187.  a. 
n.  3.  191.  tu  note,  sect  VI.  8.  213.  b.  n.  1. 
215.  b.  n.  1.  239.  b.  n.  1.  251.  b.  n.  8.  271. 
b.  n.  1.  L  1.    291.  b.  n.  1.    890.  a.n.  (A). 

Warren^ 

Ferrets  and  nets  may  be  distrained  fbr  damage 

feaeant,  but  not  if  they  are  in  the  hands  of  a  man, 

or  out  of  the  warren,  47.  a.  n.  13. 
Distinction  between  a  le£^  warren  and  mere  land 

stored  widi  conies,  as  to  waste  by  ploughing  the 

land,  53.  a.  n.  8. 
Stopping  and  digging  coney  bncrows  is  not  waste, 

ibid. 

Waste  {Act  or  ctction  of)^ 

By  or  against  donee  in  tail  after  potsibflity,  Ac. 
27.  b.  n.  2. 

How  and  by  whom  it  shall  be  brought  or  assigned, 
53.  a.  n.  2.    58.  b.  n.  7.  10. 

What  is,  53.  a.  n.  3,  4,  5,  6,  8,  9, 10, 11.  53.  b.  n. 
1.  8, 4,  5. 

Amongst  tenants  in  common,  53.  b.  n.  1. 

Whether  it  lay,  at  oommon  law,  against  tenant  by 
the  curtesy,  ibid.  n.  11. 

Where,  though  it  does  not  He,  equity  will  inter- 
pose by  injunction,  54.  a.  n.  5. 

Where  it  lies,  or  not,  ibid.  54.  b.  n.  1.  57.  a.  n. 
4.218.  b.n.  2.    273.  a.  n.  2.    831.  a,  n.  1. 


(eeziy) 
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WH 


Waste  (Act  or  Actian'rf)^ 

Grantee  of  reTeraion  shall  hare  waste,  64.  a.  n.  6. 
Of  what  Talne  it  shall  be,  ibid.  n.  9. 10. 
PermissiTe,  action  on  the  case  lies  not  for,  unless 
on  an  express  agreement,  57,  a.  n.  1. 

The  progress  of  the  law  m  to  the  accidental  bam- 
ing  of  houses,  so  far  as  regards  landlord  and 
tenant,  ibid. 

Tenants  by  stat.  merchant  and  stat  s^ple  are  not 
ponishaDle  for  waste,  ibid. 

On  the  death  of  one  of  two  parceners,  who  shall 

join  in  action  of  waste,  03.  tu  n.  1. 
Whether  nerminive  waste  is  a  forfeiture,  in  respect 

to  eopyoold  estates,  ibid. 

Equity  sometimes  relieres  against  a  forfeiture  for 
waste,  in  respect  to  copyhold  estates,  ibid.  n.  2. 

Where  an  action  of  waste  lies,  218.  b.  n.  2.  272.  b. 
n.  2.    273.  b.  n.  L 

Things  wasted  and  serered  from  the  inheritance 
may  be  seised  by  the  owner  of  the  fee,  or  he 
may  bring  trover  where  no  action  of  waste 
would  lie,  218.  b.  n.  2. 

The  privilege  giren  by  the  words,  without  imp^aek- 
metU  of  iMuftf,  is  annexed  to  the  privity  of  estate, 
220.  a.  n.  1.* 


Effect  of  the  words  mihoui 
ibid. 


o/wuU, 


Destructtre  or  malicious  waste,  ibid. 
To  what  time  reooveiy  in  an  action  of  waste  re- 
lates, 234.  a.  n.  1. 

Whether  qvod  n  d^ore*QA  lies  upon  recoveiy  by 
default,  or  by  %i\il  dieit,  against  tenant  in 
dower  in  waste,  355.  a.  n.  1. 

Attaint  lies,  if  in  waste  the  Jury  find  fUsely,  or  if 
it  be  found  against  the  tenant  by  false  oath, 
where  the  assise  is  awarded  for  default,  ibid. 

Whether  in  waste,  the  damages,  and  not  the  place 
wasted,  are  the  principal,  u>id. 

The  right  of  depasturing  is  originally  lodged  in 
the  owner  of  the  waste  whereof  he  is  lord,  201. 
a.  n.  1. 

See  more  concerning  Acts  and  Actions  of  Waste, 
28.  a.  n.  0.  42.  a.  n.  3,  4.  44^  b.  n.  7.  40.  a. 
n.  2.  53.  a.  n.  1. 11.  58.  b.  n.  2. 0. 8, 9.  54.  a. 
n.  1,  2,  3,  4.  7,  8. 11.  54.  b.  n.  3.  57.  a.  n.  2. 
165.  a.  n.  3.  168.  b.  n.  8.  219.  b.  n.  1.  251.  a. 
n.  1.    271.  a.  n.  1. 

Water, 

Is  not  by  that  name  demaadable  in  a  precipe, 

4.  a.  n.  3. 
The  soil  does  not  pass,  if  a  man  grant  a^ftMim 

§uamf  4.  b.  n.  3. 
By  what  name  land  eovered  with  water  shall  be 

demanded,  ibid. 

Ways, 

58.  &  n.  3. 

Weights, 

159.  b.  n.  3. 

Westminster, 

Though  not  a  borough  corporate,  is  a  city  by  ex- 
press creation,  109.  b.  n.  2,  3. 

Effect  of  4  Ann.  c  10,  and  24  Geo.  3.  c.  18,  with 
respect  to  actions  or  suits  at  Westminster,  157. 
a.n.4. 


WhiU4hom, 

May  be  timber  by 


WO 


eoaloaiy  5S.  a.  ik  10. 


Whole  Blood, 

14.  a.,  n.  4. 
BwHa\f  Blood. 

Wife, 

118.  a.  n.  2. 

See  Baron  and  Feau. 

WiU, 

Of  personal  estate,  at  what  age  it  may  be  made, 

89.  b.  n.  0. 
History  of  the  power  of  disposing  of  land  by  will, 

111.  b.  n.  1. 

Of  lands  devisabb  by  custom,  is  within  29  Gar.  2. 

c  3.    111.  a.  n.  3. 
The  statute  of  wills,  88.  b.  n.  11.    111.  b.  n.  3. 

174.  a.  n.  3. 
In  writing.  111.  b.  n.  4. 
Nuneupativef  ibid.  111.  a.  n.  3. 
Rule  of  construction,  112.  a.  n.  1. 
Declaring  that  lands  shall  be  sold  by  executors, 

230.  a.  n.  1. 
Construction  of  wills  as  to  general  and  particular 

intention,  271.  b.  n.  1.  VU.  2. 
Construction  of  wills,  as  to  technical  expressions, 

ibid. 
Powers  under  wills,  271.  b.  n.  1.  YIIL  1. 
Uses  created  by  will,  ibid. 
As  to  disseLsin,i|07.  a.  n.  1. 
As  to  warranty  and  frankmarriage,  385.  b.  n.  4. 
For  more  concerning  Wills,  see  2>0vim,  and  12.  b. 

n.  2.    24.  b.  n.  8.    111.  a.  n.  0.    111.  b.  n.  5. 

112.  a.  n.  2.  112.  b.  n.  1.  113.  a.  n.  2.  104.  a. 
n.  2^  171.  b.  n.  0.  170.  b.  n.  5.  9.  185.  a.  n.  10. 
185.  b.  n.  2.  190.  b.  n.  4.  191.  a.  note,  sect. 
VL  10.  205.  a.  n.  1.  5thly.  208.  a.  (208.  b. 
13th  ed.)  n.  1.  2dly.  213.  b.  n.  1.  223.  a.  n.  1. 
237.  a.  n.  1. 1.    240.  b.  n.  3. 


Will  (  Tinant  at,) 

Who  is,  and  how  his  estate  may  be  created,  56.  a. 

n.  1.  3.    67.  b.  n.  5. 
His  privileges,  55.  a.  n.  4. 
What  is  a  determination  of  his  estate,  55.  a.  n.  13, 

14,16. 
When  rent  is  payable  by  tenant  at  will,  after  his 

estate  is  determined,  55.  b.  n.  10. 
ShsJl  have  an  action  against  a  stranger  for  cutting 

trees,  67.  a.  n.  2. 

Within  the  four  seas, 

107.  a.  n.  0. 

Witnesses, 

0.  b.  n.  6.    111.  b.  n.  3.    107.  b.  n.  8.    240.  b.  n.  1. 

271.  b.  n.  1. 1. 1. 
See  Evidence. 

Wood. 

Whether  a  grant  of  wood  includes  the  soil,  4.  b. 
n.  0. 

Woods, 
Being  excepted  in  a  lease  (under  82  H.  8.  c  28), 
at  certain  rent,  a  new  lease  at  the  same  rent 
without  such  exception  is  bad,  44.  b.  n.  0. 

Woodfoard, 
The  offloe  of  woodward,  and  the  privilege  of  having 
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(corv) 


WB 


JVoodwardj 

the  bvk  of  feU«d  treef^  nay  b«  appnrtonant  to 
a  manor,  166.  b.  a.  1. 
Qwnr€f  how  svch  offloe  and  priTUege  ire  affected 
by  a  partition  of  the  manor,  105.  b.  n.  2. 

Wordsy 

Constmotion  of  the  wordi,  in  poaterum  proereanr 
di§,  20.  b.  n.  8. 

A  lease  made  by  A,  leiaee  for  life  Xo  B.  A  C.  on 
condition,  that,  in  a  oertain  event,  the  land  shall 
revert  to  A.,  without  determining  any  estate 
oertain  in  the  gnaxi,  passes  all  A^'b  estate,  42.  a. 
n.  11. 

Difference  between  the  words  "from  the  day  of 
making  and  "from  ih*  making"  44.  a.  n.  i. 

Difference  between  **daU^'  and  "  day  of  ike  date,** 
40.  b.  n.  8,  9. 

With  respeot  to  lireiy  of  seisin,  48.  a.  n.  0. 

As  to  a  determination  of  a  tenancy  at  will,  55.  b. 

n.  15. 
Meaning  of  the  term  arr§8ted,  173.  b.  n.  2. 
Difference  where  the  repugnancy  of  words,  in  a 

bond,  or  lease,  appears,  and  where  it  does  not, 

213.  b.  n.  1. 
See  Limitationa,  Tail,  Ac 

Wreckf 

Ib  a  royal  franchise,  but  by  grant  or  prescription 
may  belong  to  a  subject,  either  in  gross,  or  as 
part  of  his  manor,  Ac.  201.  ^p.  1. 

Writ, 

Dt  vmOn  intpiciendo,  proceedings  on  the  writ, 
where  a  wife  is  married  to  a  second  husband, 
8.  b.  n.  1. 
Where  grantable,  and  necessity  of  altering 
the  present  mode  of  proceeding  on  the  writ, 
8.  b.  n.  2,  3. 
Antiquity  of  the  writ,  123.  b.  n.  1. 
Of  annuity,  146.  a.  n.  1.    147.  a.  n.  5.   448.  a.  n.  4. 
800.  b.  n.  1. 
Whether  a  personal  or  a  mixed  action,  285.  a. 
n.  1. 
Of  assise,  155.  a.  n.  2.    239.  a.  n.  1.    278.  b.  n.  1. 

As  to  damages,  355.  b.  n.  1. 
De  non  ponendia  in  auiaia  «t  jwratit,  155.  b.  n.  2. 

150.  b.  n.  5.    158.  a.  n.  2. 
De  magna  aMina  eligenda,  what  a  good  return  to, 

159.  a.  n.  2. 
Of  ayel,  164.  a.  n.  5. 
To  a  bishop,  206.  a.  n.  1. 

ChpioM  ad  aatia/aeiendum,  191.  a.  note,  sect.  VL  9. 
289.  a.  n.  2. 

Oatua  matrimonii  prtdocuii,  240.  b.  n.  1. 

Of  euHtvit,  14L  a.  n.  2. 

Of  conspiracy,  where  it  lies,  161.  a.  n.  4.  IIL 

Jh  eorrodio  kabendo  «t  da  annua  penaiona,  190.  a. 

n.  1. 
Of  eosinage,  idel,  and  besaiel,  as  to  damages,  355. 

b.  n.  1. 
Of  covenant,  230.  b.  n.  1. 

Against  lessor  of  tenant  for  years,  389.  a.  n.  2. 
Da  enatoda  admiUando,  88.  b.  n.  16. 
JDe  euatoditi,  ibid. 
Of  deceit,  lies  for  a  wife,  against  her  husband,  for 

levying  a  flue  in  her  name,  133.  a.  n.  4. 

Diem  daMait  txtremum,  191.  a.  note,  sect  YL  9. 

209.  a.  n.  1.  IV. 
Of  disseisin,  278.  b.  n.  1. 

SherilTs  duty  in  executing,  154.  a.  n.  11. 


WB 
Writ, 

Of  novel  disseisin. 

As  to  damages,  355.  b.  n.  1. 

As  to  warranty,  366.  b.  n.  1. 
Of  dower,  205.  a.  n.  1.  4thly. 
Dum/uit  infra  eeUUem,  278.  b.  n.  1. 
Droitural,  278.  b.  n.  1. 
Elegit,  191.  a.  note,  sect  VL  9. 
Ofen^,  239.  a.  n.  L 

In  eonaimili  eaau,  184.  K  n.  1. 

As  to  remitter,  347.  b.  n.  1. 

As  to  damages,  355.  b.  n.  1. 

Of  error,  32.  b.  n.  4.    131.  a.  n.  1.    161.  a.  n.  4.  L 

259.  b.  n.  1. 
Of  extent,  191.  a.  note,  sect  VL  9.  209.  a.  n.  1.  IV. 
Of  execution,  209.  a.  n.  1.  V.  3. 
Of  false  judgment,  259.  b.  n.  1. 
Fiarifaeiaa,  191.  a.  note,  sect  VL  9. 
Of  forcible  entry,  257.  b.  n.  1. 
Ex  gravi  queerala,  240.  b.  n.  2. 
Habere  faeicu  aeiainaan,  330.  &,  n.  1. 
De  capiendo  homagio,  07.  b.  n.  1. 
De  komine  replegiendo,  may  be  sued  by  two  jointly, 

145.  b.  n.  2. 
Levari  faoiaa,  191.  a.  note,  sect  VL  9. 
Of  livery  and  partition,  100.  a.  n.  2. 
Of  mandamua,  249.  b.  n.  1. 
Of  miaerata  miaarieordiOf  101.  a.  n.  4.  L 
Of  moderata  miaerieordiOf  127.  a.  n.  1. 
Of  mortdancoster,  as  to  damages,  355.  b.  n.  1. 
Nuper  obiit,  175.  a.  n.  4. 
Original,  121.  a.  n.  L    290.  b.  n.  1.  L  2. 
Of  occupation,  249.  b.  n.  2. 
Of  partition,  107.  b.  n.  3.    169.  a.  n.  2.    187.  a. 

n.  1,  2. 
De  pariitione  faeienda,  164.  tL,  n.  1.    164.  b.  n.  4. 

169.  a.  n.  2.    175.  a«  n.  2. 
Deperamhulationefaoienda,  169.  a.  n.  2. 
Possessory,  115.  a.  n.  4. 
Of  ad  quod  damnum,  99.  a.  n.  L 
Of  jrifoa  ai  deforeeat,  188.  a.  n.  9. 

Where  it  lies,  855.  a.  n.  1. 
De  rcOionahili  parte,  as  to  parceners,  175.  a.  n.  4. 
De  rationabili  parte  honorum,  176.  b.  n.  3. 

Whether  it  lay  at  common  law  or  by  custom, 
176.  b.  n.  6. 

Of  ravishment  of  ward,  88.  b.  n.  16. 
Of  redisseisin,  154.  a.  n.  8.    158.  b.  n.  3. 
Where  and  against  whom  it  lies,  154.  a.  n.  11. 
154.  b.  n.  1. 
Of  right,  115.  a.  n.  1.  4.    12L  a.  n.  1.    156.  b. 
n.  1.     188.  a.  n.  9.     289.  a.  n.  1.     280.  b. 
n.  (B). 
By  remainder  man  against  the  disseisor  of 

tenant  for  life,  278.  b.  n.  1. 
The  gist,  in  a  writ  of  right,  ibid. 

Of  aulnxxna,  135.  a.  n.  1.  191.  a.  note,  sect 
VL  11.    271.  b.  n.  1.  IL    290.  b.  n.  1.  L  3. 

Of  trespass  ouare  conaanguinaum  at  haradem  eepet, 
88.  b.  n.  12. 

To  inquire  of  waste,  158.  b.  n.  3. 

See  more  concerning  Writs,  38.  b.  n.  1.  33.  a. 
n.  11.    69.  a.  n.  6.    115.  a.  n.  6.    122.  a.  n.  7. 

Writing, 

Where  necessary  under  the  29  Car.  2,  c  8.    48.  a. 

n.3. 
And  other  forms  required  in  a  will  of  real  estate 

by  29  Car.  2,  c.  3.    111.  b.  n.  3. 

Wrong, 

la  unlimited,  and  cannot  be  qualified,  180.  b.  n.  7. 


(ccxvi) 


YardJandf 

«9.  a.  n.  2. 

Year  and  day^ 

250.  b.  n.  1. 
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T. 


TO 


Yarky 

The  eastomary  diyision  of  penosaltj  on  a  deatby 
in  restraint  of  the  testamentary  power,  pre- 
Tailed  in  the  province  of  York,  176.  b.  n.  5* 
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INSTITUTES 


OVTHl 


LAWS    OF    ENGLAND. 


Chap.  1.  Fee  simple.  Sect.  1. 


l^ENANTinfee  simple  is  he  which  hath  lands  or  tenements 

[1.  1  to  hold  to  him  and  his  heires  for  ever.  And  it  is  called  in 
ft*  J  Latin^  feodum  simplex^  for  feodum  is  the  same  that  inheritance 
is  (1),  and  simplex  is  as  much  as  to  say^  lawful!  or  pure.  And 
so  feodum  simplex  signifies  a  lawfull  or  pure  inheritance.  Quia  feodum 
idem  est  qud  hsereditas,  et  simplex  idem  est  quod  legitimum  vel  purum. 
£t  sic  feodum  simplex  idem  est  qu6d  hsereditas  legitima,  mel  hsereditas 
pura.  For  if  a  man  would  purchase  lands  or  tenements  in  fee  simple^  it 

.    lehooveth 


(1)  Sir  Thomas  Smith  and  Dr.  Cowell  find  fiiult  with  Littleton  for  this 
expkmation  oi  fee;  but  without  the  least  reason.  Though /e6,  in  its  ^en^ra/ 
acceptation,  signifies  land  Jidden,  as  distingubhed  from  land  aUodial;  yet  in 
our  laW|  It  is  most  frequently  used  in  a  particular  sense,  to  denote  the  quantity 
of  estate  in  land,  which  is  always  the  sense  of  the  word  when  we  say,  that  one 
is  tenant  or  seized  in  fee.  Therefore  Littleton  is  not  merely  justified  in  writings 
that  fee  is  the  same  as  inheritance  ;  for  if  in  describing  who  is  tenaniinfee  simj^, 
he  had  explained  the  word  otherwise,  he  would  have  misled  the  student.  The 
censure  of  Littleton  would  have  been  spared,  if  the  difference  between  attempt- 
ing to  give  the  etymology  of  fee  and  its  general  sense,  and  professing  oidy  to 
explain  upartictdar  use  of  the  word,  had  Deen  attended  to.  See  Smims  Uom- 
monwealtn  of  Engl.  b.  8.  c.  10.  Cotop,  Interp,  .yerbum  jPee,  and  Wright^H 
Ten.  149.  In  this  last  book  Littleton  is  well  defended.  Lord  Coke's  com- 
ment on  fee  is  very  full  to  the  same  purpose.  See  post,  1.  b. 
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1.  a  1.  b.]  Of  Fee  simple.     L.  1.  €.  1.  Sect  1. 

behoaveth  him  to  have  these  words  in  his  purchase^  To  have  and  to  hold  to 
him  and  to  his  heires:  for  these  woras  {his  heires)  make  the  estate  of 
inheritance.  For  if  a  man  purchase  lands  by  these  words^  To  have  and 
to  hold  to  him  for  ever;  or  hy  these  words^  To  have  and  to  hold  to  him 
and  his  assignee  for  ever:  in  these  two  cases  he  hath  but  an  estate  for 
term  of  life^for  that  there  lacks  these  words  {his  heires\  which  words 
onely  make  an  estate  of  inheritance  in  all  feoffments  and  grants. 

VMe  Sect  86.      '' fJlENANT/'  in  Latin  fenciw,  is  derived  of  the  verbe  teneoy 

and  hath  in  the  law  five  significations.     1.  It  signifies  the 

estate  of  the  land:  as  when  the  tenant,  in  hprsedpe  of  land, 

pleads  qtidd  nan  tenet,  dhc.  this  is  as  much  as  to  say,  that  he  hath 

not  seisin  of  the  freehold  of  the  land  in  question.     And  in  this 

sense  doth  ona  author  take  it  in  this  place :  and  therefore  he 

saith,  tenant  in  fee  simple  is  he  which  hath  lands  to  hold  to  him 

and  his  heires.   2.  It  signifieth  the  tenure  or  the  service  whereby 

the  lands  and  tenements  be  holden;  and  in  this  sense  it  is  said  in 

the  writ  of  right,  quaB  damat  tenere  de  seper  liberum  aervitiwnf  dec, 

8  H.  7. 12.         And  in  this  signification  he  is  called  a  tenant  or  holder;  because 

18  B.  3. 85.        all  the  lands  and  tenements  in  England,  in  the  hands  of 

44  b!  s!  5.*'  ^^'  s^'^J®^*^,  are  holden  mediately  or  immediatelyJIdrof  the  ("  1.  "1 

48  B.  3.  9.'         lux^g  (I)-   f'or  in  the  law  of  England  we  have  not^  pro-  L  ^'  J 

(S  Inst  501.)      per^,  aUodium,  that  is,  any  subjects  land  that  is  not 

ri2^^*^  V^^Gam  **  ^*  ^  holden;  unlesse  you  will  take  allodium  for  ex  solidOf 

of  Stoanerlefl)     ^^^  taken  in  tiie  Booke  of  Domesd(w  (2):  and  tenants  in  fee 

Mir.  doa  Just     simple  are  there  called  alodarii  or  aidmii.    And  he  is  called  a 

CiMt4Mm^^*N      t®^^^*'^*'*  because  he  holdeth  of  some  superior  lord  by  some  ser- 

man^/cap.  23*  ^^-     -^^^  therefore  the  kins  in  this  sense  cannot  be  said  to  be 

L6  at  de  16  B.    a  (3)  tenant,  because  he  hath  no  superior  but  God  Almighty; 

ftra'  ^'  <n  ^      premium  domini  reais  eat  directum  dominium,  cujus  nttUus  author 

1  Co.  47  in    ^  ^  ^^  jDetM.    And,  as  Braoton  saith,  Om^n^  quidem  stib  eo,  et 

Alton  Wood's      ip8e  wh  nuUo,  nisi  tantitm  9uh  Deo,   The  possessions  of  the  king 

^**  Oh    M\    *^  called  $acra  patrimonia,  and  dominica  coronse  regis.    But 

BrMt  lib!^  1.       though  a  subject  hath  not  properly  directum,  yet  hath  he  %Uile 

cap.  8.  cU>minium.    Of  these  tenants  our  author  speaJceth  in  his  second 

booke.  3.  Also,  tenere  signifieth  performance,  as  in  the  writ  of 
covenant,  qudd  teneat  conventionem,  that  is,  that  he  hold  or  per- 
•  forme  his  covenant.  4.  And  likewise  it  signifieth  to  be  bound, 
as  it  is  said  in  every  common  obligation,  teneri  etjirmiter  obligari. 
Lastly,  It  signifieth  to  deeme  or  judge^^as  in  38  E.  3.  c.  4,  it 
'  shall  be  holden  for  none;  (that  is)  judged  or  deemed  for  none^ 
and  so  we  commonly  say,  it  is  holden  in  our  bookes.  And  these 
several  significations  doe  properly  belong  to  our  tenant  in  fee 
simple.  For  he  hath  the  estate  of  the  land,  he  holdeth  the  land 
of  some  superiour  lord,  and  is  to  perform  the  services  due,  and 

thereunto 

^1— ^P^*^^W— ^— ^—1— ^^— Mi^W^*i— ^^^^^^   ■■■III  .PI     I  ■■■■■     —  IM.aMI.  1  ■IIIM..  IM..     ■■■■■■^l.  .  IM 

(1)  Same  doctrine,  50  Ass.  pi.  1.  Post.  65.  Plowd.  498.  The  origin  and 
principle  of  this  doctrine  is  well  explained  in  Wright's  Ten.  58,  and  2  Blackst. 
Gomm.  48.  ed.  5.  See  also  Wright's  Ten.  187,  and  Mad.  Baron,  Anglic.  25. 

(2)  See  post.  5.  a.  For  particulars  concerning  Dom,esday  Book,  see  the  books 
cited  in  Wright's  Ten.  56,  in  note  p.  and  also  an  Account  of  Domesdav  Book, 
and  an  Account  of  Banoffeld,  both  printed  by  order  of  the  Antiq.  Soc.  m  1756. 

(3)  For  examples  and  consequences  of  this  doctrine,  see  By.  154.  Plowd. 
212.  Post.  16.  a.  6  Co.  5.  b.  Finch,  fol.  ed.  7.  2  Bo.  Abr.  513,  514.  Post.  2. 
b.  n.  4. 


L.  1.  C.  1.  Sect.  1.        Of  Fee  simple.  ^1- 1>- 

thereuBto  he  is  bounden  by  doome  and  jadeement  of  law.    Of  ^^i^  f^  ^^ 
the  severall  estates  of  land  our  author  treateth  in  his  first  booke ;  207,  208. 
and  beginneth  with  fee  simple,  because  all  other  estates  and  ^^^^  *•  ••?• 
interests  are  derived  out  of  the  same.  BitjUib.?263! 

(4  Inat  202.)  DomesdAy.  Ifir.  de*  Just  eap.  2.  sect  15. 17. 

''Fee  nmple.''  Pee  (4)  commeth  of  the  "French  fief,  (i.  e,)pr(B-  Bract  lib.  2. 
dtum  heneficiariwnf  and  legally  sienifieth  inheritanoe,  as  onr  s^t^p  l^  • 
author  himselfe  hereafter  ezpoundeth  it     And  simple  is  added,  to.  89.       / 
for  that  it  is  descendible  to  his  heires  generally,  that  is,  simply,  Flat  lib.  8.  cap. 
without  restraint  to  the  heires  of  his  bSiy,  or  the  like.    Feodwn  Ji^^  *^p*5 
est  quod  quts  tenet  ex  qudcunque  catud  $ive  sit  tenementumj  sive 
reddituSf  dtc.   In  Domesday  it  is  called  fsudum,   [a]  Of  fee  sim-  M  BtmL  fo. 
I)le,  it  is  commonly  holden  that  there  be  three  Idnds,  viz.  fee  ^'^  ^II 
simple  absolute,  fee  simple  conditionall,  and  fee  simple  (qualified,  wsb.  Cm. 
or  a  base  fee  (5).    But  the  more  flenuine  and  apt  division  were  7  H.  4. 46. 
to  divide  fee,  that  is,  inheritance,  mto  three  parts,  viz.  simple  or  fg^^g^|'  v 
absolute,  conditionall,  and  qualified  or  base.    For  this  word  27  Ass.  88. 
^simple)  properly  ezcludeth  both  conditions  and  limitations,  that  18  Ass.  6. 
defeat  or  abridge  the  fee.     *Hereby  it  appeareth,  that  fee  in  our  JJ  ^- 1-  ^• 
legall  understanding  siffuifieth,  that  the  land  belongs  to  us  and  9  b.'4.'i8.* 
our  heires,  in  respect  whereof  the  owner  is  said  to  be  seised  in  16  H.  7. 4.' 
fee ;  and  in  this  sense  the  king  is  said  to  be  seised  in  fee.     [6]  It  ^^  ^- 1»   ^- 
is  also  taken  as  it  is  holden  of  another  by  service,  and  that  be-  ^^  DiWf^O. 
longeth  onelv  to  the  subject ;  Item  dicitur  feodum  alio  tnodo  ef us  12K4.8. 
jtti  alium  jeoffat,  et  gmfd  guis  tenet  ah  alio,  ut  si  sit  qui  dicat,  l^^h^'P^' 
talis  tenet  de  me  tot  feoda  per  servitium  mUitare.    And  Meta  -y^  n.  s.  s.  ^'' 
saith,  Poierit  unus  tenere  in/eodo  quoad  servitia,  sicut  dominus  4  H.  7.  2.    The 
capitaliSf  et  non  in  dominico;  aliis  in  feodo  et  dominico,  et  non  o&se  of  &  pevon 
in  servitiOf  sicut  libera  tenens  alicujus.     [cl  And  therefore  if  a  !!J^ai^*fte*sce 
stranger  claim  a  seigniory,  and  distrey ne  and  avow  for  the  service,  in  the  title  of 
the  tenant  may  plead,  that  the  tenancy  is  extra  feodum,  d;c,  Dese. 
of  him,  (that  is)  out  of  the  seigniory,  or  not  holden  of  him  that  Ti^Bj^^li^'i 
claimeth  it;  but  he  cannot  plead  extra  feodum,  d:c.  unlesse  he  fo.  268. 
take  the  tenancy,  that  is,  the  state  of  the  land  upon  him.    Of  Fietlib.5.eap.5. 
fee  in  the  first  sense  our  author  treateth  in  this  first  booke :  and  Brit  fb.206. 207. 
as  it  is  taken  in  the  second  sense,  in  his  second  booke;  and  of  12  ass.^.^'  ' 
the  third  you  shall  read  in  our  author.  Sect.  13.  648,  6^4,  645,  12  B.  8.  tit 
and  plent^ully  in  our  books  quoted  in  the  margent.  S^^m^/S*  41*' 

7H.4.80.    2H.  6.1.   (9  Co.  26.  &  84.  b.    2  Lut  296.    Cro.JMn.127.    HoklOS. 
Doctr.  PlM.  132.  216.) 

''Lands  or  tenements."    Here  it  is  to  be  observed,  that  a  man 
may  have  a  fee  simple  in  three  kinds  of  hereditaments,  (6)  viz. 
reall,  personall,  and  mixt.    Beall,  as  lands  and  tenements, 
whereof  our  author  here  speaketh.     Personall,  as  king  Edward  Rot  pat 
the  firsty  in  the  thirteenth  yeare  of  his  raigne,  concessit  Ikimundo  }1^^9ia 
fratri  suo  charissimo,  gud^  ipse  et  hceredes  swi  haheant,  ad  Cro.  Jao.  155.) 
requintionem  suam  in  canceUarid  nostrA  et  hcertdum  nostrorum, 

justiciaries 

(4)  For  the  derivation  of  the  word  Fee,  see  Wright's  Ten.  8^  and  the  books 
there  cited.    [See  also  Preston  on  Estates,  vol.  1.  p.  42.  2d  edit.] 

(5)  See  the  same  division  of  f^  in  10  Co.  97.  b.  2  Inst.  96.  Yaugh.  278. 
2  Ld.  Raym.  1148 ;  and  for  instances  of  a  qualified  fee,  see  post.  27.  Plowd. 
557.    10  Co.  97.    7  E.  4. 12.  a.    Cro.  Ch.  480.    Hardr.  147. 

r6)  For  the  extent  of  the  word  K^reditammt,  and  the  difierenoe  between  that 
ana  t/enememt^  see  post.  6.  a. 
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jfutieiariot 
ter  notter 
noUrty 

the  grantee  and  his  heires  had  a  person&U  inheritance  in  making 
of  a  request  to  have  letters  patents  of  commission  to  have  justices 
assigned  to  him  to  heare  and  determine  of  the  pleas  of  the  forrests, 
and  ooncemetli  neither  lands  or  tenements.  And  so  it  is  if  an 
annuity  be  granted  to  a  man  and  his  heires,  it  is  a  fee  simple 
personall :  (l)etncde  nmUibus,  And  lastly,  hereditaments  mixt 
Doth  of  the  realty  and  personalty.  As  the  abbot  of  Whitbye  in 
the  county  of  Yorke  haying  a  forrest  of  the  gift  of  William  of 
Percie  founder  of  that  abby,  and  by  the  charters  of  king  John  and 
of  other  his  progenitors,  kmg  Henry  the  third  did  grant  ahhaH  et 
conventui  de  Whitbye,  qudd  ipn  et  eomm  succeswres  inperpetuum 
haheant  vtridartos  mos  proprtos  de  Itbertate  9ud  de  Whitbye  di- 
gemd!  de  cceUro  in  plena  com.  Eborum,  prout  moris  est,  ad  re- 
»ponsione$  et  proBsentationes  /aciend^  de  transgremcnibuB,  qwu 
amodd  fieri  continget  de  venatione  intra  metcu  foresta  suce  de 
Whitbye,  quam  habent  ex  donatione  Willi,  de  Percey  et  Alani  de 
Percey  filii  efu8,  et  redditione  et  concessionedomini  Johannis  quon- 
d-am  regis  Anglioe  patris  nostri,  et  confirmatione  nostrd,  coram 
justiciariis  nostris  itinerantibtbs  ad  placita  /orestoi  in  partibus 
mis  et  non  alibi,  sicttt  viridarii /orestoi  nostrce  hujusmodi  respon^ 
stones  et  praesentationes /acere  debent,  et  constieverunt.  Et  si  con- 
tingcU  aliquos  foren^ecos,  qui  non  sunt  de  libertate  prcedictorum 
abbatis  et  conventits,  transgressionem  JMere  de  venatione  intra 
metas  fwe$tm  prcedieta,  quos  prcedicti  viridarii  attachiare  non 
possunt,  Vclumus  et  concedimuspro  nobis  et  hoeredibus  nostris  qudd 
nufusmodi  transgressores  per  justidarios  forestas  nostrce  nutra 
Trentam  attcuihientur,  ad  prcesentationem  viridariorum  proddict. 
ad  respondendum  inde  coram  justiciariis  nostris  itinerant'S>us  ad 
pUudta  forestoe  nostrce  in  partibus  illis,  dim  ibid,  ad  placitandum 
venerint  prout  secundum  assisam  et  consuetvdinem  forestce  nostrce 
fuerint  fdciendP.  Which  charter  was  pleaded  upon  the  claime 
made  by  the  abbot  of  Whitbye  before  Willoushby,  Hungerford, 
and  Hanbury,  justices  in  eire  in  the  forrest  of  Pickering,  which 
eire  began  anno  8  E.  8.  And  these  before  them  were  sJlowed. 
And  when  the  king  created  an  earl  of  such  a  country  or  other 
place,  to  hold  that  dignity  to  him  and  his  heires,  this  dignity  is 
personall,  and  also  ooncemeth  lands  and  tenements.  (2)  But  of 
this  matter  more  shall  be  said  in  the  next  Chapter,  Sect.  14  and  15. 

^^And  it  is  called  in  Latin,  feodum  simplex,  for  feodum  is  the 
same  that  inheritance  is"  Here  Littleton  himselfe  teacheth  the 
siffuification  of  feodum,  according  to  that  which  has  been  said, 
which  only  is  to  be  applied  to  fee  simple  pure  and  absolute.  And 
this  and  all  his  other  interpretations  of  words  and  etymologies 
throughout  all  his  three  bookes  (wherein  the  studious  reader  will 
obserye  many)  are  perspicuous  and  ererper  notiora,  et  nunquam 

ignotum 


(1)  An  annuity  of  inheritance  is  held  to  be  forfeitable  for  treason  as  an 
hereditament,  7  Go.  34.  b.  yet  beinff  oulj  personal,  it  is  not  an  hereditament 
^thin  the  statute  of  mortmain  of  ^e  7  E.  1.  st.  2,  nor  is  it  intailable  within 
the  statute  de  donis.    See  post.  2.  a.  b.  &  20.  a. 

(2)  Therefore  such  dignity  has  been  adjudged  to  be  intailable  within  the 
statute  de  donis.    See  post.  20.  a. 
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I 

I  tgnotum  per  ignotiiu;  and  are  moet  neoeseary,  for  ign^iratU  ter-'  lu,  164.  174. 

I  minis  ignoratur  et  ars,  184.  186.  194. 

'  ^  J04.  234.  267, 

268.  832.  887.  424.  620.  692.  645.  689.  783. 

"  Simplex  is  as  much  us  to  say^  lawful  or  pure,'^     Hereof  he  Breet  lib.  2. 
treateth  only  in  this  place.     And  Littleton  saith  well,  that  sim-  SS^bflib V^' 
plex  idem  est  quddpurum.  Simplex  enim  dicitur  quia  sineplieis  ;  eap.  28.  ' 
eipurum  dicitur,  qudd  est  merum  et  solum  sine  additione*    Siin-  Fleta,  lib.  8. 
p&x  donatio  et  pura  est,  ubi  nuUa  addita  est  conditio  sive  modus  ;  ^^'  ^ ...   . 
simplex  enim  datur,  qudd  nuGo  additamento  datur.  eafi.  b,  Ae. 

Britt  oap.  84. 

'^  A  lawful  or  pure  inheritance,"  And  therefore  it  is  well  said,  Fleta,  lib.  8. 
qudd  donationum  alia  simplex  etpura,  quae  nuUojure  civUi  vd  Jt'^'j 
naturali  cogente,  nuQo  precedente  metu  vdiniervenienie,  ex  merd  ^ 
graiuitdque  liberalitate  donantis  procedit,  et  ubi  nuBo  casu  velit 
donator  ad  se  reverii  quod  dedit;  alia  sub  modo,  conditioner  vd 
6b  causam,  in  quibus  casibusnon  propria  fit  donatio,  citm  donator 
id  adse  reverti  vdit,  sed  quaedam  potiiu  feodalis  dirdissio  ;  alia 
absoluta  et  larga  ;  alia  stricta  et  coarctata,  sicut  certis  hmredibus, 
quibusdam  d  successione  exdusis,  dkc.  And  therefore  seeing^  fee 
simple  is  hsereditas  legitima  velpura,  it  plainly  confirmeth  that 
the  division  of  fee  is  by  his  autnority  rather  to  be  divided  as  is 
aforesaid  than  fee  simple.  And  he  saith  well  in  the  disjunctive, 
leffitima  vdpura,  for  every  fee  simple  is  not  legitimum.  For  a 
disseisor,  abator,  intni^er,  usurper,  dec.  have  a  fee  simple,  but  it 
is  not  a  lawful  fee.  Scnts  every  man  that  hath  a  fee  simple,  hath 
it  either  by  right  or  by  wrong.  If  by  right,  then  he  hath  it 
either  by  purchase  or  descent.  If  by  wrong,  then  either  by  dis- 
ieisin,  intrusion,  abatement,  usurpation  (8),  Ac.  In  this  Chapter 
he  treateth  onely  of  a  hiwfull  fee  simple,  and  divideth  the  same 
as  is  aforesaid. 

''  For  if  a  man  purchase.'*     Persons  capable  of  purchase  are  Penons  oapabU 
of  two  sorts,  persons  natural  created  of  Qod,  98  L  S.  Z  N.  <fec.  of  porehaM. 
and  persons  incorporate  or  politique  created  by  the  poliinr  of 
man  (and  therefore  they  are  called  bodies  politique) ;  and  lliose 
be  of  two  sorts,  viz,  either  sole,  or  aggregate  of  many :  again,  Who  bare  abi- 
aggregate  of  many,  either  of  all  persons  capable,  or  of  one  per-  ^^  *sf*"*i 
son  capable,  and  the  rest  incapable  or  dead  in  law,  as  in  the       *     ^ 
Chapter  of  Discontinuance,  Sect.  655,  shall  be  shewed.     Some 
men  have  capacitie  to  purchase,  but  not  abilitie  to  hold :  some,  11  Blis. 
capacity  to  purchase,  and  ability  to  hold  or  not  to  hold,  at  the  J^*^»  ^• 
election  of  them  or  other :  some,  capacitie  to  take  and  to  hold  :  ^  30, 
some,  neither  capacitie  to  take  or  to  hold :  and  some^  specially  7  B.  4. 29. 
disabled  to  take  some  particular  thing.  (J  B«b.  Abr. 

If   an    alien    Christian  (a)    or   infidel    purchase    houses,    ^^' 

lands, 


(3)  For  the  difil^nce  between  such  estates  by  wrong,  see  post.  277.  a.  and 
that  they  cannot  be  said  to  be  by  purchase,  sec  post.  3.  b.  &  18.  b. 

(a)  As  to  the  effect  which  the  treaty  in  1783,  acknowledging  the  United 
States  of  America  to  be  free,  sovereign  and  independent  States,  should  have 
on  the  condition  of  those  natural  born  subjects  of  our  king  who  were  or  pre- 
viously had  become  citizens  of  those  StateSj  see  1  Wooddes.  888.  1  B.  &  P. 
Sep.  p.  44.    [2  B.  &  0.  779.] 


2.  b.]  Of  Fee  simple.  L.  1.  G.  1.  Sect  1. 


lands,  tenemfintfli  or  hereditaments  to  him  MV*  and  f  3*  1 
his  heires,  albeit  he  can  have  no  heiies,  yet  he  L  '^'  J 
is  of  capaoitie  to  take  a  fee  simple  (1)  but  not  to 
hold  (2).  For  upon  an  office  found,  the  king  shaJl  have  it  by 
his  prerogative  (8),  of  whomsoever  the  land  is  holden  (4) 
And  so  it  IS  if  the  alien  doth  purchase  land  and  die,  the  law 
doth  cast  the  freehold  and  the  inheritance  upon  the  king  (5). 
K  an  alien  purchase  any  estate  of  freehold  in  houses,  lands, 
tenements,  or  hereditaments,  the  king  upon  pffioe  found  shall 
have  them.  If  an  alien  be  made  a  denisen  and  purchase 
32Heii,  6. 23.  land,  and  die  without  issue,  the  lord  of  the  fee  shall  have 
PL  Com.  488.      the  escheat,  and  not  the  king.     But  as  to  a  lease  for  vears, 

there  is  a  diversitie  betweene  a  lease  for  yeares  of  a  house 

for  the  habitation  of  a  merchant  stranger  being  an  alien,  whose 

5  Mar.  Br.  tit     king  is  in  league  with  ours,  and  a  lease  for  yeares  of  lands, 

DeniMD,  32.       mei^ows,  pastures,  woods,  and  the  like.    For  if  he  take  a 

lease  for  yeares  of  lands,  meadows,  &c.  upon  office  found,  the 
king  shall  have  it  (6).  But  of  a  house  for  habitation  he  may 
take  a  lease  for  years  as  incident  to  commerce;  for  without 
habitation  he  cannot  merchandize  or  trade  (7).    But  if  he  depart, 

or 

(1)  Therefore  on  a  covenant  to  stand  seised,  an  use  will  arise  for  an  alien. 
G=odb.  276.  But  by  act  of  law,  as  by  descend  he  cannot  even  take  for  the 
benefit  of  the  kiiu;.  7  Co.  Calvin's  case,  25.  a.  Post.  31.  b.  and  1  Yentr.  417. 
See  in  Dj.  283.  b.  the  case  of  a  feoffment  to  an  alien  Ad  another  to  uses. 

(2)  If  the  purchase  is  made  with  the  king's  license,  it  seems  that  he  may 
hold.  See  14  Men.  4.  20.  How  the  law  is,  where  an  alien  purchases  in  the 
name  of  a  trustee,  see  King  and  Holland,  Styl.  20,  &c.  AU.  14,  and  1  Bo. 
Abr.  194.  See  also  13  Qeo.  8.  o.  14,  which  enables  aliens  to  lend  money  on 
land,  &c.  in  the  West  Indies. 

(3)  But  not  before  office,  except  in  case  of  the  alien's  death.  Adj.  6  Co. 
52.  b.  Bef<»e  office,  recovery  by  an  alien  tenant  in  tail  will  bar  remainders. 
Adj.  Gouldsb.  102.    4  Leon.  84. 

(4k)  If  an  alien  purchases  a  conchoid,  it  is  said  that  it  shall  escheat  to  the 
lora.     Dy.  2  b.  in  marg.  but  see  1  Mod.  17,  and  AU.  14. 

(5)  See  in  Plowd.  229,  several  cases,  in  which,  for  a  like  reason,  the  king  is 
entitled  without  office. 

(6)  Accord.  7  Co.  Calvin's  case,  Dy.  b.  in  marg. 

(7)  But  32  H.  8.  0.  16.  s.  13,  makes  void  all  leases  of  houses  or  shops  to  an 
alien  being  an  artificer  or  handicrajisman.  This  law,  however  contrary  it  may 
seem  to  good  policy  and  the  spirit  of  commerce,  still  remains  unrepealed; 
but  in  fiivour  of  ahens  it  has  been  construed  very  strictly.  See  1  Sid.  309. 
1  Saund.  7.  2  Show.  185.  8  Mod.  94.  8  Salk.  29.  In  the  latter  book  a 
lease  to  an  alien  artificer  is  said  to  be  forfeitable  to  the  king  at  oommon  law ; 
but  for  this  extraordinary  doctrine  no  authority  is  cited  (a).  As  to  the  ca- 
pacity of  aliens  to  take  personal  chattels,  see  2  Ro.  Rep.  98.  .  (a)  It  should 
be  such  a  lease,  vis.  of  a  house  or  shop :  I  have  no  doubt  it  was  meant  to  be 
so  understood :  and  so  indeed  it  is,  in  the  referred  to  passage  in  8  Salk.  29. 
As  to  the  word  extraordinary,  which  I  have  applied  to  the  doctrine  (at  end 
of  n.  7),  I  now  hesitate  as  to  its  propriety.  16  Feb.  1811 :  see  my  opinion, 
of  this  date,  on  a  case  which  required  my  investigation  of  the  doctrine,'  as  to 
leases  for  years  to  aliens.  [The  part  of  the  opinion  to  which  Mr.  Hargrave 
refers,  applicable  to  the  subject,  is  as  follows :  ''  As  to  the.  other  points,  raised 
''  on  the  supposition  of  the  party's  being  an  alien,  the  result  of  the  strict  doo- 
<'  trine  in  Co.  Litt  2.  b.,  i  conceive  to  be,  that,  to  prevent  forfeiture  to  the 

crown, 
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;  or  relin^uBh  the  reabne^  the  kioff  shall  have  the  lease.    So  it  is 

!  if  he  die  possessed  thereof,  neiwer  his  executors  or  adminis- 

trators shall  hare  it  but  the  king  (8);  for  he  had  it  only  for 
habitation  as  necessary  to  his  trade  or  traffique,  and  not  for  the 
benefit  of  his  executor  or  administrator.     But  if  the  alien  be  no  Paaeli.  30  Blis. 
merchant,  then  the  king  shall  have  the  lease  for  yeares,  albeit  it  ^^  ^^  Jsme« 
were  for  his  habitation  (9);  and  so  it  is  if  he  be  an  alien  enemie.  ^^^^1% 
And  all  this  was  so  resolved  by  the  judges  assembled  together  40  E.  s.  11. ' 
for  that  purpose  in  the  case  of  sir  James  Groft^  Pasch.  29  of  the  (^  Oo.  dS.  b.) 
raigne  of  queene  Elisabeth.     Also,  if  a  man  commit  felony,  and 
after  purchase  lands,  and  after  is  attainted,  he  had  capaoitie  to 
purchase,  but  not  to  hold  it;  for  in  that  case  the  lord  of  the  fee 
shall  have  the  escheat  (10);  and  if  a  man  be  attainted  of  felony, 
yet  he  hath  capacitie  to  purchase  to  him  and  to  his  heires, 
albeit  he  can  have  no  heire,  but  he  cannot  hold  it;  for  in  that  Kagna  CluurCa, 
case  the  king  shall  have  it  by  his  prerogative,  and  not  the  lord  ^^^  1^'  taL  s 
of  the  fee;  for  a  man  attainted  hath  no  capaoitie  to  purchase  ^e  Reiigioau.* 
(being  a  man  civQiter  mortuus)  but  onely  for  the  benefit  of  the  w.  2. 
king,  no  more  than  the  alien-nee  hath.    If  any  sole  corporation  |^  j^*  |'  ^P-  ^■ 
or  aggregate  of  many,  either  ecclesiasticall  or  temporall  (for  the  23  n.  8.  Mp.  10. 
words  of  the  statute  be  si  quia  rdigtonts  vd  cUivm)  purchase  so  BL  oap.  i,    '  V 
lands  or  tenements  in  fee,  they  have  capacitie  to  take  but  not  ^^^^ 
to  retaine  (unlesse  they  have  a  sufficient  license  in  that  Til)  29  aw.  p.  ir. 
behalfe);  for  within  the  yeare  after  the  alienation,  the  next  lord  Brit  fo.  is.  ' 
of  the  fee  may  enter;  and  if  he  doe  not,  then  the  next  imme-  ^«^iib.  8. 
diate  lord  from  time  to  time  to  have  half  a  yeare;  and  for  de-  ^^  2? tit 
fault  of  all  the  mesne  lords,  then  the  king  to  have  the  land  so  vm.  34^ 
aliened  for  ever,  which  is  to  be  understood  of  such  inheritance  SOE.8.  Ibid.is. 
as  may  be  holden.    But  of  such  inheritances  as  are  not  holden,  ^^  ^  '*  ^* 


^'  crown,  the  alien,  taking  lease  for  years,  should  fall  within  the  description  of 
''a  merchant  friend,  and  the  house  should  be  for  his  habitation;  and  that, 
<<even  with  those  circumstances,  the  crown  will  be  entitled  to  the  lease, 
''  either  on  his  death,  or  on  his  quitting  the  realm.  Whether,  however,  the 
'^ courts  would  now  hold  to  this  extent,  I  have  some  doubt:  and  certainly, 
<^  the  short  cajie  of  Trin.  6  E.  6.  New  Bendl.  86.  and  1  And.  25.  clashes  with 
^'the  doctrine;  and  the  case  in  Gro.  Car.  8.,  on  the  administration  granted  on 
"  the  death  of  the  Holland  agent.  Sir  Upwell  Caroon,  might,  if  such  points  . 
^'  should  be  as  stated,  require  to  be  closely  examined.  As  to  the  particular 
''  point  on  the  st.  82  H.  8, 0. 16, 1  think  that  the  narty's  not  being  an  artificer 
^'  or  handicraftsman  would  prevent  the  statute's  Doing  applicable,  and  oonse- 
'<  quently,  it  being  a  void  lease."] 

(8)  Contra  1  And.  25.  Nj^ Bendl.  36.  See  in  Cro.  Cha.  8,  a  case  where 
administration  to  an  intestate  alien  was  granted  to  his  nephews  and  nieceSi 
who  were  also  aliens,  and  part  of  the  estate  consisted  of  leases  for  ye^irs. 

(9)  If  this  be  the  common  law,  ought  not  its  severity  to  be  corrected  by 
the  legislature?  To  deny  the  right  of  taking  a  house  for  habitations  to  aliens 
not  being  merchants,  is  like  forbidding  all  o^er  foreigners  to  come  and  reside 
here.  1^  7  Co.  Calvin's  case,  17.  a.  where  lord  Coke  seems  to  express  him- 
self without  distinguishing  between  aliens  being  merchants  and  other  aliens. 

(10)  Tenant  in  tail  is  guilty  of  murder,  and  before  conviction  levies  a  fine. 
It  was  a  question,  whether  the  fine  should  bar  the  issue  for  the  lord's  benefit; 
and  the  court  inclined  to  think  that  it  should;  but  no  judgment  was  given. 
1  Wils.  2  Part.  220. 

(11)  As  to  thiS;  see  post.  98.  2. 
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4  H.  6. 0.  as  Tillmnes^  «ent  charges,  commons,  and  the  like,  the  king  shall 

10  H.  6. 68. 65.  liare  them  presently  by  a  fovoarable  interpretation  of  the 

19  £.%!  statute.   An  annuity  granted  to  them  is  not  mortmaine,  because 

Mortm.8.  it  ohargeth  the  person  only.     Some  have  said  that  it  is  called 

34  H.  6.  37.  mortmaine,  manus  mortua,  gut  possessio  eorvm  ett  immartalut 

1 0  IT    A    A9  ^ 

(Plowd  602  a.)  ^^^^^^^  P^  posiesnonej  et  mortua  pro  immortaUy  and  the  rather, 
7  E.  4. 14.  *  for  that  by  the  laws  and  statutes  of  the  realme,  all  ecclesiastical 
*P1.  Com.  103.  persons  are  restrained  to  alien.  ^Others  say  it  is  called  mantw 
in  Wroieslje's  mortua  per  atUiphrasin,  because  bodies  politique  and  corporate 
Le  statat  de  never  die.  Others  say  that  it  is  called  mortmaine  by  resem* 
lUligioiis.  blanoe  to  the  holding  of  a  man's  hand  that  is  ready  to  die,  for 

7  E.  1.  it  2.       ^]^^  i^Q  i^Qn  holdeth  he  letteth  not  goe  till  he  be  dead.    These 

and  such  others  are  framed  out  of  wit  and  invention  3  but  the 
true  cause  of  the  name,  and  the  meaning  thereof,  was  taken  W 
J  from  the  effects,  as  it  is  expressed  in  the  statute  itself,  per  quod 

^  quae  servitia  ex  hujusmodt  feodu  debentur,  et  quee  ad  defendo^ 

nem  regni  ah  initio  provisa  fueruni,  tfuid>iU  suhtrahuntur,  ei 
capiiales  domini  eachaetas  mcu  amiUunt,  so  as  the  lands  were 
said  to  come  to  dead  hands  as  to  the  lords,  for  that  by  alienation 
in  mortmaine  they  lost  wholly  their  escheats,  and  in  effect  their 
knights-services  for  the  defence  of  the  realme,  wards,  marriages, 
reliefes,  and  the  like ;  and  therefore  was  called  a  dead  hand,  for  f 
that  a  dead  hand  yeeldeth  no  service.  1 

I  passe  over  villeins  or  bondmen,  who  have  power  to  purchase 

lands,  but  not  to  reteyne  them  against  their  lords,  because  you 

shall  reade  at  large  of  them  in  their  proper  place  in  the  Chapter 

of  Yillenage. 

(Cro.  Ja.  320.  An  infant  or  minor  (whom  we  call  any  that  is  under  the  age 

1  Ro.  Abr.  731.)  of  21  yeares)  hath,  without  consent  of  any  other,  capacity  to 

purchase,  for  it  is  intended  for  his  benefit,  and  at  his  full  age  he 
may  either  agree  thereunto,  and  perfect  it,  or  without  any  cause 
to  be  alledged,  waive  or  disagree  to  the  purchase ;  and  so  niay 
his  heires  after  him,  if  he  agreed  not  thereunto  after  his  fuU 
age. 

A  man  of  non-sane  memory  may,  without  the  consent  of  any 
other,  purchase  lands,  but  he  himselfe  (12)  cannot  waive  it;  but 
if  he  die  in  his  madnesse,  or  after  his  memory  recover,  without 
agreement  thereunto,  his  heire  may  waive  and  disagree  to  the 
state,  without  any  cause  shewed;  and  so  of  an  ideot.  But  if 
the  man  of  non-sane  memory  recover  his  memory,  and  agree 
unto  it,  it  is  unavoydable. 

If  an  abbot  purchase  lands  to  him  and  his  successors  without 

the  consent  of  his  convent,  he  himself  cannot  waive  it,  but  his 

43  Au.  p.  23.      successor  may  upon  just  cause  shewed;  as  if  a  greater  rent  were 

reserved  thereupon  than  the  value  of  the  land,  or  the  like;  but 
Bnot  lib.  2.  he  cannot  waive  it  unlesse  it  be  upon  just  cause,  et  sic  denmilu 
fo.  12.  A  32.        ifuSy  prselatus  ecdenss  sum  conditionem  m^iorare  potest^  deterio' 

rare  nequit.  And  in  another  place  he  saith,  Est  enim  ecclesia 
ejusdem  conditionis,  gum  fungilur  vice  minoris. 

But 


(12)  Fitzherbert  argues  stronglv,  that  a  noncompos  may  |^ead  his  dis- 
abuity  to  avoid  his  own  acts  as  well  as  an  infant.  Fitz.  Nat.  JSr.  202.  See 
post.  247.  a  &  b,  much  curious  learning  on  the  subject^  and  also  2  Blackst« 
Com.  ed.  5.  p.  291,  where  the  progress  of  the  opinions  on  this  subject  is  criti- 
cally stated. 


i 
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[3.  1  MV^But  no  simile  holds  in  every  thing,  according  to  the 
a.  J  ancient  sajingyJVuSumMmiZegiMztuorpecft&iMcum^  [a],  [a]  1  H.  7. 16. 
An  hermi^brodite  may  purchase  according  to  that  sexe  13'^  ^J^  ^9* 
which  prevaileth.     A  feme  covert  cannot  take  any  thing  of  the  g  b.  3.  30.* 
gift  of  her  hushand  (1),  but  is  of  capacity  to  purchase  of  others  l&  B.  4.  fol.  I.  b. 
without  the  consent  of  her  husband.     And  of  this  opinion  was  ^^^*  |*  ^ 
LitdeUm  in  our  books^  and  in  this  book;  Sect.  677,  but  her  bus-  5  co.  110.  b.) 
band  may  disagree  thereunto,  and  devest  the  whole  estate;  but 
if  he  neither  agree  nor  disagree,  the  purchase  is  (2)  good ;  but 
after  his  death,  albeit  her  husband  aereed  thereunto,  yet  she 
may  without  any  cause  to  be  alledged  waive  the  same,  and  so 
may  her  heires  also,  if  after  the  decease  of  her  husband  she  her- 
selfe  agreed  not  thereunto. 

[6]  A  wife  (uocor)  is  a  good  name  of  purchase,  without  a  ^^-j  ^  q,,^^  of 
Christian  name ;  and  so  it  is  if  a  Christian  name  be  added  and  parehue. 
mistaken  (a),  as  Em  for  Emdifn,  dec,  for  utile  per  inutile  non  J  H.  4. 26. 
vitiatur.    But  the  queene,  the  consort  of  the  king  of  England,  4^  ^^  3  22. 
is  an  exempt  person  from  the  king  by  the  common  law,  and  is  12  Am.  18.* 
of  ability  and  capacity  to  purchase  and  grant  without  the  king.  |P  ^*  ^  1^* 
Of  which  see  more  at  large,  Sect.  200.  1  iui.  li.     *" 

11  H.  4.  33.    9  E.  4.  40.    13  R  8.    EBtopp«l  231.    (4  Co.  23.  b.    Post  138.  a.) 

[c]  The  parishioners  or  inhabitants,  or  probi  homines  of  Dale  [c]  12  H.  7.  8. 
3),  or  the  churchwardens,  are  not  capable  to  purchase  lands;  ^^  ^  4  ^'^ 
mi  goods  thev  are  (b),  unless  it  were  in  ancient  time  when  such  (4  Inst  297.) 
grants  were  auowed  (4).  ' 

An 

(1)  Adjudged  ace.  in  Chancery,  2  Vem.  385,  and  3  Atk.  72.  But  the  doc- 
trine must  be  understood  with  various  limitations. — 1.  Though  the  husband 
cannot  convey  to  the  wife  immediatehf^  yet  he  may  give  to  a  trustee  (a)  for  her 
benefit,  and  the  gift  will  be  good.  Therefore  he  may  convey  land  to  her  by 
way  of  use,  as  by  enfeoffing  or  covenanting  with  another  to  stand  seised,  or 
surrendering  a  copyhold  estate  to  her  use.  See  post.  112.  a.  4  Co.  29.  80 
he  may  appoint  to  the  wife's  use  under  a  power. — 2.  According  to  some  books, 
by  custom  of  a  particular  place,  as  of  York,  the  wife  may  take  by  immediate 

'  conveyance  from  the  husband.     Fitz.  Prescription,  61.     Bro.  Custom^  56. — 

3.  The  husband  may  give  to  his  wife  by  last  will;  because  such  gift  cannot 
^                      take  effect  till  his  death,  when  the  coverture  is  determined.  Post.  Sect.  168. — 

4.  It  seems,  that  a  donatio  m^ortis  causd  by  husband  to  wife  may  be  good,  be- 
cause tJuU  is  in  the  nature  of  a  legacy.     1  P.  Wms.  441.     How  the  wife  may 

give  her  separate   personal  property  to  her  husband,  see  2  Yes.  669. 

(a)  Will  equity  support  gift  or  a^eement  between  husband  and  wife  without 
intervention  of  a  trustee,  see  lord  Nottingham's  MSS.  R.  ca.  667.  Bunb.  207. 
and  in  1  Atk.  271.     Lucas  v.  Lucas,  before  lord  Hardwicke,  12  July  1738. 

^  Joddrell's  MSS.  notes,  v.  1.  p.  120.  atnd  Stanning  &  Style,  8  P.  W.  334. 

(2)  Ace.  post.  356.  a. 

»  (a)  See  10  Co.  57.  b.  11  Co.  20.  b.  to  22.     Litt.  Rep.  23.    Ld.  Raymond; 

803.    Shepp.  Touch.  234. 

^3)  See  in  Py.  100;  the  case  of  a  grant  by  the  crown  probis  Kominihus  de 
•  Jdington^  rendering  a  rent. 

(B^  4  Yin.  525.     Cr.  El.  35. 
t  (4)  Ace.  as  to  churchwardens.  Finch's  law,  8vo.  ed.  178.    See  Keilw.  32.  a. 

But  by  9  Qeo.  1.  c.  7,  they  are  enabled  to  purchase  a  workhouse  for  the  poor; 

and  by  custom,  in  some  places,  as  in  London,  the  parson  and  churchwardens 
f  are  a  corporation  to  purchase  lands.    Cro.  Jam.  532. (By  59  Oeo.  3.  c.  12. 

8. 17;  the  chui^ohwardens  and  overseers  of  the  poor  of  any  parish  may  accept; 
r  ti^ 
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r^ss B. s.  [^  An  ancient  grant  b j  the  lord  to  the eommonen  in  such 

(Bob!  86^  ^  waste,  that  a  way  leading  to  their  common  should  not  be 
6  Co/60.)  straitened,  was  good ;  but  otherwise  it  is  of  such  a  grant  at  this 

[«]  33  E.  8.  day  \e\.  And  so  in  ancient  time  a  grant  made  to  a  lord,  et 
gnnt  88.  Ik&mvMbuM  m»u,  tarn  ItberxB,  ^[udm  fioHmSy  or  the  like,  was  good ; 

il  AM.Zb'  ^^^  ^^  '^'^  ^^^  ^^  capacity  to  purchase  by  such  a  name  at  this 
14  H.  6.  li.  day.  But  yet  at  this  day  if  the  king  grant  to  a  man  to  have 
84  Ass.  p.  11.  the  goods  and  chattels  de  hominibtu  mis,  or  de  tenentibus  Mtu, 
40  All.  p.  21.      ^y  ^  reiidentibus  infra  feodum^  <fec.  it  is  good :  for  there  they 

are  not  named  as  purchasers  or  takers,  but  for  another  man's 
benefit,  who  hath  capacity  to  purchase  or  take  [/].  And  rega- 
[/]  BraetUb.4.  l^^J  it  IS  requisite,  that  the  purchaser  be  named  by  the  name 
tract  1.  ea.  30.  of  baptism  and  his  surname,  and  that  speciall  heed  pee  taken  to 
m^'^iaiiL W'  ^^  ^'"'^^  ^^  baptism;  for  that  a  man  cannot  have  two  names  of 
26  k  3. 48.  '  baptism  as  he  may  haye  divers  surnames  (5).  \g\  And  it  is  not 
36  Aflg.  01.  safe  in  writs,  pleadings,  grants,  &c.  to  translate  surnames  into 
40  B^3  ^33  La^ii^*  As  if  the  surname  of  one  be  Fitswilliam,  or  Williamson, 
89  B.  8.  17!  ^  ^®  translate  him  FUviu  WUli,  if  in  truth  his  &ther  had  any 
8  H.  0. 35.  other  Christian  name  than  William,  the  writ,  &c.  shall  abate ; 

80  H  0  1'  ^*^'  Fitiwilliam  or  Williamson  is  his  surname,  whatsoever  Ghris- 
84  h!  o!  19.  ^^'^  name  his  &ther  had,  therefore  the  lawyer  never  translates 
11  h!  4. 27.  surnames.  And  yet  in  some  cases,  thougn  the  name  of  bap- 
?  £'  f  ?!'  ««      tisme  be  mistaken  (as  in  the  case  before  put  of  the  wife),  the 

0  E.  4. 40. 06.       --^-^A  ;-  ^,,^jk  ^  K  It 

14  H.  7. 11.  8™^*  ^  «^X^- 

30  Bill.  Dier,  309.  8  B.  3.  430.  30  B.  3. 35.  1  H.  4.  5.  8  H.  0.  30.  19  H.  0.  3. 
84  H.  0. 19.  5  B.  4.  55.  37  H.  8.  11.  1  H.  5.  5.  18  B.  3.  33.  37  B.  3.  86. 
8  B.  8.  437.  7  H.  6.  39.  9  H.  5.  9.  \d\  40  E.  8. 33.  FitawUliam.  34  B.  3.  04. 
Fit^jobn.  39  B.  8.  34.  Fitiroberk  37  B.  8.  85.  tit  grant  07.  18  B.  3.  33,  34. 
18B.4.  8.  b.  14H.  7.  31,  33.  13  B,  4.  8.  5  B.  3.  Voaob.  179.  37  B.  3.  86. 
wbere  tbe  pVoper  name  is  mistaken.  (0  Co.  05.  10  Co.  183.  b.  Hob.  83.  3  Bo. 
Abr.44.    Mo.  283.) 

So  it  is  if  lands  be  given  to  Robert  earl  of  Pembroke  where 
his  name  is  Henry,  to  George  bishop  of  Norwich  where  his  name 
is  John,  and  so  of  an  abbot,  &c.  for  in  these  and  the  like  cases 
there  can  be  but  one  of  that  dignity  or  name  (c).  And  there- 
fore such  a  ffrant  is  good,  albeit  the  name  of  baptism  be  mis- 
taken. If  by  licence  lands  be  given  to  the  deane  and  chapter 
of  the  holy  and  individed  Trinity  of  Norwich,  this  is  good, 
although  the  deane  be  not  named  by  his  proper  name,  if  there 
were  a  deane  at  the  time  of  the  grant  \  but  in  pleading  he  must 
shew  his  proper  name.  And  so  on  tiie  other  side,  if  the  deane 
and  chapter  make  a  lease  without  naming  the  deane  by  his 
proper  name,  the  lease  is  good,  if  there  were  a  deane  at  the 
time  of  the  (6)  lease  \  but  in  pleading,  the  proper  name  of  the 
deane  must  be  shewed ;  and  so  is  the  booke  of  18  E.  4.  to  be 
intended ;  for  the  same  judges  in  18  E.  4,  held  the  grant  good 

to 


take  and  hold,  as  a  body  corporate,  on  behalf  of  the  parish,  all  buildings,  lands 
and  hereditaments  purchased,  hired,  or  taken  on  lease  under  that  act,  and  all 
other  buildings,  &c.  belonging  to  such  parish).     [5  B.  &  C.  433.] 

(5)  See  Cro.  Elis.  27.  222.  328.  Gro.  Jam.  558.  Ld.  Raymond,  562. 1016. 
Salk.  6.  pi.  16.     1  Brownl.  47.     6  Mod.  115.    mt.  Bacon  L.  T.  102. 106. 

(c)  Str.  316.  2  Vem.  732.  Vinn.  Comm.  on  Just,  Inst.  L.  2.  T.  20.  text  29, 
n.  2.  Yin.  Devise,  T.  14.  Perk.  §  41-2.  1  Brownl.  47.  a.  Salk.  6.  pi.  15. 
Yin.  Grants,  D.  1.  17.    Nosmes,  A.  1. 

(6)  Bat  not  otherwise,  poet  264.  a.    See  21  E.  4.  15, 16. 
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i  to  a  maior^  aldermen,  and  oommonalty,  albeit  the  maior  was  not 

r  named  by  his  proper  name;  but  in  pleading  it  must  be  shewed, 

f  as  is  there  also  holden  (7).    If  a  man  be  baptised  by  the  name 

of  Thomas,  and  after  at  his  confirmation  by  the  bistiop  he  is 
named  John,  he  may  purchase  by  the  name  of  his  confirmation.  * 
And  this  was  the  ease  of  sir  Francis  Gawdie,  Lite  chiefe-justice 
of  the  court  of  common  pleas,  whose  name  of  baptism  was 
Thomas,  and  his  name  of  confirmation  Francis;  and  that  name 
of  Francis,  by  the  advice  of  all  the  judges,  in  anno  86  Hen.  8, 
he  did  beare,  and  after  used  in  all  his  purchases  and  grants  (8). 
rA]  And  this  doth  agree  with  our  ancient  books,  where  it  is  [a]  22  R.  2. 
holden  that  a  man  may  have  diyers  names  at  divers  times,  but  bHefe  03S. 
not  divers  Christian  names.    And  the  court  said,  that  it  mav  be  f^|^i,  59^ 
that  a  woman  was  bi4>tized  bv  the  name  of  Anable,  and  40  9  b.  3. 14. 
veares  after  she  was  confirmed  oy  the  name  of  Douce,  and  then  46  B.  8.  21. 
her  name  was  changed,  and  after  she  was  to  be  myoiied  Douce,  s^^^jj^ig 
and  that  all  purchases,  &c.  made  by  her  by  the  name  of  baptism  1  h.  V.  29.* 
before  her  confirmation,  remain  good;  a  matter  not  much  in  5E.2.brief6741. 
use,  nor  requisite  to  be  put  in  use,  but  yet  necessary  to  be  ^*  ^- '''  ^^■ 


been  said,  or  primo  geniio  JUtOy  or  tecundo  genitofiUoy  &c,  or  pi.  Com.  525. 


fJLio  naJbk  minimo  L  8.  or  uniari  pfierOj  or  omnwuB  jfUiis,  or  JJ  ^  J-  ^«vl>©- 

/Uiahui  L  8.  or  omntbuB  UberU  seu  exUihus  of  /.  8.  or  to  the  f^  |;  |;  ^'- 

light  heires  of  /.  ^.(d).  Coontor-plea. 

de  Toaoh.  43. 
86  Ass.  13.    87  H.  6.  30.    11  E.  4.  2.    7.  H.  4.  5.    40  B.  8.  9.    87  H.  8. 
Bro.  Noame  40. 

[^]But  if  a  man  do  infranchise  a  viUein  cum  totd  ugudd  mdy  [U^  16  H.  7. 14. 
that  is  not  sufficient  to  infranchise  his  children  borne  before,  for 
the  ineertainty  of  the  word  ieqwda.     [Z]  But  regularly  in  writs,  m  g  b.  8. 487. 
the  demandant  or  tenant  is  to  be  named  by  his  Ghristian  name  29  B.  3. 44. 
and  surname,  unlesse  it  be  in  cases  of  some  corporations  or  ^  ^  ^  j[^' 
bodies  politique  (9).  7  H.  e.  29. ' 

[8«  1       [a]j|^A  bastard  having  gotten  a  name  by  repnta-  [a]  39  B.  8. 
b.  J  tion  may  purchase  by  his  reputed  or  knowne  name  to  il>  24. 

him  and  his  hdres,  although  he  can  have  no  heir  but  ^^  am!  id!* 
of  his  body.     A  man  makes  a  lease  to  B.  for  life,  remainder  41  b.  3. 19. 
to  the  eldest  issue  male  of  B.  and  the  heires  males  of  his 
body.     B,  hath  issue  a  bastard  son,  he  shall  not  take  the  re- 
mainder, because  in  law  he  is  not  his  issue;  lor  qui  ex  damnato  Vide  Seet  US 
coiiu  Tuucuniurm^  inter  liberos  non  comptUentur  (^a).     And   as 
Litdeton  saith,  a  bastard  is  qwm  nuUius  JUiuSy  and  can  have  no 
name  of  reputation  as  soone  as  he  is  borne  [6].     So  it  is  if  a  [618oUwm  to« 
man  make  a  lease  for  life  to  B.  the  reminder  to  the  eldest  issue  '^^T^'  ^^f^ 
male  of  B.  to  be  begotten  of  the  body  of  Jane  8.  whether  the  ]^,  ^  ^^^^ 
same  issue  be  legitimate  or  illegitimate.  B,  hath  issue  a  bastard  for  land  in  Port^ 

on 

(7)  See  1  Leon.  307.    Dy.  86. 

(8)  Aec.  2  Ro.  Abn  135.  A.     [3  Maul.  &  Sel.  254.] 

(D)  2  Ro.  Ab.  43.   Eq.  Abr.  212,  ca.  1.   1  Yes.  jun.  413, 416.  Willes,567. 
2  Bl.  1121. 

(9)  As  to  naming  of  persons  in  writs  and  pleadings,  see  Thelo.  Dig.  Br. 
Orig.  lib*  8,  and  6,  and  the  title  Abatement  in  Com.  Dig. 

(A)  1  T.  B.  96. 


\ 
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ington  in  com.  on  the  body  of  JaiM  S.  thU  Bonne  or  iasae  shall  not  take  the 
^c!  Cro.  remainder;  for  (as  it  hath  been  said)  by  the  name  of  issue,  if 

£1».'509.*  there  had  beene  no  other  words,  he  could  not  take;  and  (as  it 

N07, 35.  hath  been  also  said)  a  bastard  cannot  take,  but  after  he  hath 

?Ro*Abr  48  *  f*"^®^^  *  name  by  reputation  (1),  that  he  is  the  sonne  of  B. 
44.)  '  '     &c.  [c].      And  therefore  he  can  take  no  remainder  limited 

[<;]30£.  3.  before  he  be  bom;  but  after  he  be  borne,  and  that  he  hath 
36  Am.  13  gained  by  time  a  reputation  to  be  knowne  by  the  name  of  a  son, 

41  E.  3. 10.  ^^^  a  remainder  limited  to  him  by  the  name  of  the  son  of  his 
17  E.  3.  42.  reputed  father,  is  good;  but  if  he  cannot  take  the  remainder  by 
(6  Co.  60.)  f^Q  name  of  issue  at  the  time  when  he  is  borne,  he  shall  never 

take  it.  And  so  it  seemeth,  and  for  the  same  cause,  if  after 
the  birth  of  the  issue  B.  had  married  Jane  /S.  so  as  he  became 
bastard  eigne,  and  had  a  possibility  to  inherit,  yet  he  shall  not 
take  the  remainder. 

Persons  deformed  having  human  shape  (2),  ideots,  madmen, 
lepers,  deafe,  dumbe,  and  bliD^e,  minors,  and  all  other  reasonable 
creatures,  have  power  to  purchase  and  retaine  lands  or  tene- 
[cT]  5  B.  4.  tit  ments.  [d]  But  the  common  law  doth  disable  some  men  to  take 
office^  officer,  any  estate  in  some  particular  things;  as  if  an  office  either  of  the 
Vinte^s  case  g^^it  of  the  king  or  subject  which  concerns  the  administration, 
5  Msr.  Dior/  proceeding,  or  execution  of  justice,  or  the  king's  revenue,  or  the 
fo.  150.  b.  and     commonwealth,  or  the  interest,  benefit,  or  safetie  of  the  subject, 

(hSk^IsT*'     ^'  *^®  ^^®'  ^  these  or  any  of  them  be  granted  to  a  man  that  is. 

unexpert,  and  hath  no  skill  and  science  to  exercise  or  execute 
(Cro.  Jam.  17.)    the  same,  the  grant  is  merely  (3)  void,  and  the  partie  disabled  by 

law,  and  incapable  to  take  the  same,  jpro  commodo  regis  etpopult; 

for 

(1)  The  several  reports  of  the  case  cited  by  lord  Coke  in  the  margin  differ 
veiy  much.  According  to  Noy  and  Moore,  it  was  held  by  all  but  Fopham, 
that  the  remainder  was  good,  though  the  bastiard  was  not  bom  till  after 
creatine  it;  and  Rolle  represents  the  case  as  if  the  opinion  had  been  for  the 
remainder.  But  Croke  agrees  with  lord  Coke,  and  writes,  that  a  majority  of 
the  judges  held  the  remainder  void;  though  indeed  it  appears  by  his  report, 
that  the  party  at  length  claiming  as  lawful  tsnie,  it  became  unnecessary  to 
decide  what  would  be  the  effect  of  a  remainder  to  an  unborn  bastard.  The 
only  modem  case  I  meet  with  on  the  subject  is  one,  in  which  lord  chancellor 
Macclesfield  inclined  against  such  a  remainder,  even  though  to  a  child  en 
venire  m  mere,  1.  P.  Wms.  529.  However,  the  doctrine  doth  not  seem  fully 
settled.  If  the  objection  against  the  limitation  to  a  bastard  not  in  esse  is 
uncertainty  of  description,  it  must  certainly  fail  where  he  is  described  by  the 
mother  only;  and  even  where  the  father  is  named,  it  may  sometimes  be 
possible  to  ascertain  him  also  sufficiently,  as  well  where  the  limitation  pre- 
cedes, as  where  it  follows  the  bastard's  birth.  See  Bro.  Grant,  17.  2  Ro.  Abr. 
43,  44.  ^  But  if  the  objection  is  9^  policy  of  law,  which,  for  the  encouragement 
of  marriage,  creates  a  disability  of  providing  for  illegitimate  children  before 
they  are  born,  then  lord  Coke's  doctrine  is  true  in  its  full  extent.  See  Cro. 
Eliz.  510.  Which  of  these  is  the  trae  principle  of  objection,  is  left  to  the 
judgment  of  the  leamed  reader.  [See  18  Yesey,  152.  528.  1  Maddock,  430.] 
14  Vin.  37.  Sh.  1168*  Pr.  Clh.  476.  9  Ves.  359.  22  Vin.  199,  pi.  4. 
Branch,  7,  8. 

(2)  Who  ought  to  be  deemed  such,  see  post.  7.  b.  25.  b. 

(3)  See  ace.  Qodb.  391.  Hard.  130.  Scrogg's  case,  cited  by  lord  Coke 
in  the  margin,  is  in  Py.  175.  Dy.  150.  b.  post.  §  378.  616.  8  Wms.  143, 
144.    16  Vin.  104.    Pinch,  162. 
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for  onelj  men  of  skill,  knowledge,  and  ability  to  exercise  the 
same  are  capable  of  the  same,  to  serve  the  king  and  his  people. 
[e]  An  infant  or  minor  is  not  capable  of  an  office  of  stewardsnip  Te]  M.  40  A  41 
of  the  court  of  a  manor,  either  in  possession  or  reversion  (4).  ^^■•, *"**"• 
[/]  No  man,  though  never  so  skilful  and  expert,  is  capable  of  £S^en  8^- 
a  judiciall  office  in  reversion  (5),  but  must  expect  untill  it  fall  in  ler  and  Walters, 
possession.     And  see  Sect.  378,  where  bargaining  or  giving  of  (Contm  March, 
money,  or  any  manner  of  reward,  4c.  for  offices  there  mentioned,  ^'  ^^    qto, 
shall  make  such  a  purchase  incapable  thereof;  which  is  worthy  car.  279. 555.) 
to  be  knowne,  but  more  worthy  to  be  put  in  due  execution.  [/]  ii  Co.  2. 

Some  are  capable  of  certain  things  for  some  special  purpose,  q^^Jj^JJI]^ 
but  not  to  use  or  exercise  such  things  themselves ;  as  the  king  (6  a  6  B.  6.' 
is  capable  of  an  office,  not  to  use  but  to  grant,  &c.  (6)  o.  15.  A  post 

A  monster  borne,  within  lawfiiU  matrimonie,  that  hath  not  ^^  **^     ,^g 
human  shape,  cannot  purchase,  much  lesse  reteine  any  thing,  i  h.  7. 31. 
[^]  The  same  law  is  de  pro/esns  et  mortuis  sesculo,  for  they  are  (Post  7. b. 29. b.) 
civUiter  mortuin);  whereof  you  shall  read  at  large  in  his  pro-  ^-^^Tus****  *' 
per  place,  Sect.  200.  Britt  cap.  22. 39. 

Fleta»  lib.  e.  cap.  41.  1.  B.  3.  9.  44  B.  8.  4.  8  H.  6.  24.  21.  R.  2.  jadgement 
203.  7  H.  4.  2.  14  H.  8.  16.  Doct  dt  Stud.  141.  PL  Com.  fo.  47.  Brit  cap. 
33.    (Post  76.  a.) 

'*  Purchase,*^  in  Latin  perqutntum,  of  the  verbe  perquirere. 
Littleton  describeth  it  in  the  end  of  this  Chapter  in  this  manner ; 
Also  purchase  is  called  the  possession  of  larids  or  tenements  thai 
a  man  hath  by  his  deed  or  agreementf  unto  which  possession  he 
Cometh  not  by  title  0/ dissent  jfrom  any  of  his  ancestors  or  of  his  • 
cousinsy  but  by  his  oton  deed.  So,  as  I  take  it,  a  purchase  is  to 
be  taken,  when  one  cometh  to  lands  by  conveyance  or  title ;  and 
that  disseisins,  abatements,  intrusions,  usurpations,  and  such 
like  estates  gained  by  wrong,  are  not  said  in  law  purchases  (8), 
but  oppressions  and  injuries. 

Note,  that  purchasers  of  lands,  tenements,  leases,  and  here- 
ditaments for  good  and  valuable  consideration,  shall  avoid  all   . 
former  fraudulent  and  covinous  conveyances,  estates,  grants, 
charges,  and  limitations  of  uses,  of  or  out  of  the  same,  [^]  by  a  [A]  27  Eliz. 
statute  made  since  Littleton  wrote  (9),  whereof  you  may  plainly  ®*P*  f: 
and  plentifully  read  in  my  Reports,  to  which  I  will  add  this  case;  3^^  80.^82.  83. 

(4)  Ace.  Scamler's  case,  and  1  Ro.  Abr.  731.  J.  and  Cro.  Eliz.  636.  But 
the  case  in  March.  43,  in  contra ;  and  there  Mr.  Justice  Jones  affirms,  that 
Scamler's  case  was  also  contra.  However,  in  Cro.  Cha.  556,  lord  Coke's  doc- 
trine seems  admitted,  where  the  office  is  not  granted  so  as  to  be  exercisable  by 
a  deputy.     See  Cowp.  R.  222. 

(5)  Ace.  11  Co.  4.  a.  W.  Jo.  264.  2  Lev.  245,  and  Cas.  temp.  Talb.  99  ; 
but  contra  where  it  has  been  the  usage  so  to  grant,  W.  Jo.  311.  Hardr.  257. 
2  Yentr.  188 ;  and  it  is  said  that  the  king  may  so  grant  without  any  usage. 
March.  42.     4  Mod.  280.     Dy.  295. 

(6)  See  as  to  this,  Plowd.  381. 

(7)  But  it  seems  that  this  doctrine  has  now  become  inapplicable ;  for  there 
is  no  longer  any  legal  establishment  for  professed  persons  in  England,  and  our 
law  never  took  notice  of  foreign  professions.  See  post.  132.  b.  2  Ro.  Abr. 
43.  C.     Wright's  Ten.  28.     1  Saik.  162. 

(8)  Accord,  ante  2.  b.  and  post.  18.  b. 

S))  For  cases  of  fraudulent  gifts  before  the  13  Eliz.  c.  5,  see  Dy.  294.  b. 
295,  a. 
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Twine's  oaae,  /  Q,  had  a  lease  of  oertaino  landsy  for  60  jetaea,  if  he  lived  00 

O^h?*  omae  ^'^^^9  *^^  forged  a  lease  for  90  yean  absolutely^  and  he  by  in- 

eco.72.       '  denture  reciting  the  forged  lease,  for  valuable  consideration, 

Barrel's  ease,  bargained  and  sold  the  rorged  lease,  and  all  his  interest  in  the 

p^  ^  ut  Ja.  ^°     ^  ^'  ^'    ^^  s^m^  to  mo  that  R.  O,  was  no  purchaser 

Inter  Jones  pL  within  the  statute  of  27  Elix.  for  he  contracted  not  for  the  true 

and  Sir  Rich,  and  lawfnll  interest,  for  that  was  not  knowne  to  him  \  for  then 

Groobl^  dot  perhaps  he  would  not  have  dealt  for  it,  and  the  visible  and  known 

firmiTin^Ti-  teanne  was  forged :  and  although  by  general  words  the  true  in* 

denoe  •!  Jurie.  terest  passed,  notwithstanding  he  gave  no  valuable  consideration, 

nor  contracted  for  it.    And  of  tms  opinion  were  all  the  judges 

-  in  Serjeants-Inne,  in  Fleet-street. 

[«]  HiL  18  B.  S.  \%\  In  ancient  time  when  a  man  made  a  fraudulent  feoffment, 

eoram  rege  in  j^  ^|^  g^id  qubd  posmit  terram  lUam  in  hrtgam  ;  where  brigam 

^«^'  doth  signi^  wiaii^,  contention,  or  intrio^,  for  fraud  is  the 

[£]  87  H.  8.  mother  of  them  ul.     [A;]  And  on  the  other  side,  purchases, 

iq^ier          s.  ^^^>  ^^^  contracts  must  be  avoided,  since  Littleton  wrote,  by 

I Q^  69.^*^  certain  acts  of  parliament  against  usurie  above  ten  in  the  hun- 

Burton's  ease,  dred,  in  such  manner  and  forme  as  by  those  acts  is  provided; 

Bodem,  lib.  7.  which  Statutes  are  well  expounded  in  my  books  of  Beports,  which 

(Lnt^'^'lrTT*  ^V  ^  f®*^  **^®'^®-     To  them  that  lend  money  my 


oavest  is,  that  MV*  neither  directly  nor  indirectly,  by  art,  f  4=.  1 
(5  Co.  69.)         or  cunning  invention,  they  take  above  ten  (1)  in  the  [,  a.  J 

hundred ;  for  they  that  seeke  by  sleight  to  creepe  out 
of  these  statutes  will  deceive  themselves,  and  repent  in  the  end. 

Lands  and  other  <'  I\Nrchcue  Lands/^  Littleton  here  and  in  many  other  places 
mun?^e<L^  putteth  lands  but  for  an  example;  for  this  rule  extendeth  to 
^'"^^^  seigniories,  rents,  advowsons,  commons,  estovers,  and  other 

hereditaments,  of  what  kind  or  nature  soever, 

^'\^^?'  ^^'  ^'  ^^Land^*  Terra,  in  theleinill  siirnification,  comprehendeth  any 
Tnl^i^StX.  gto«H  «^,  (^  «^l>>  whiloeT<?a8  meMlowB,  ^turee,  woods, 
Lotterel's  ease,  moores,  waters,  marishes,  furses,  and  heath.  Terra  est  nomen 
*  5*  '•  ^«  ^'  "*  generalisiimum,  et  comprehendit  omnes  q>ecies  terras  ;  but  proper- 
I  ^\  3^^  ly,  terra  dicitur  d  ter&ndo  quia  vomere  teritur  ;  and  anciently  it 
Temps  B.  1.  was  written  with  a  single  r  ;  and  in  that  sense  it  indudeth  whatso- 
Briefe  811.  ever  may  be  plowed ;  and  is  all  one  with  arvum  ab  arando.  It  legal- 
Dtot  47  ^y  indudeth  also  all  castles,  houses,  and  other  buildings  (a):  for 

(Post  19!  b.)      castles,  houses,  &c.  consist  upon  two  things,  viz.  land  or  ground,  as 

the 


(1)  Since  sir  Edward  Ooke's  time,  the  rate  of  interest  has  been  gradually 
reduced  to  5  per  cent.  See  21  Ja.  1.  c.  17. 12  Cha.  2.  c.  13.  and  12  Ann. 
st  2.  c.  16.  !Dut  a  greater  rate  of  interest  is  still  allowable  in  Ireland  and  our 
Plantations.  It  has  been  doubted  whether  the  12  Ann.  did  not  extend  to 
money  lent  on  lands  in  Ireland  or  our  Plantations,  where  the  mortgage  is 
executed  in  Great  Britain ;  but  the  14  Qeo.  3.  c.  79,  declares  all  such  secu- 
rities made  previously  to  that  act  to  be  valid,  notwithstanding  the  12  Ann. 
where  the  interest  is  not  more  than  the  established  rate  of  the  particular  place; 
and  that  all  /uture  securities  of  a  like  kind  shall  also  be  valid,  where  the  in* 
terest  is  not  more  than  6  per  cent.  It  is  impossible  in  the  compass  of  a  note 
to  cite  the  numerous  cases  on  the  statutes  of  usury.  One  of  the  most  remark- 
able for  the  great  learning  and  variety  of  the  arguments  is  that  of  the  earl  of 
Chesterfield  and  Janssen,  1  Atk.  801,  and  2  Yes.  325. 

(A)  1  Burr.  141.  8.  Oomyns,  445.    Yin.  Grants,  T. 


i 


L.  1.  C.  1.  Sect.  1.        Of  Fee  simple.  [4  a. 

the  foaDdadon  or  straotare  thereupon;  so  as  passing  the  land  or 
ground,  the  straotare  or  building  thereupon  passetn  therewith. 
^Land  is  anoientlj  called  Fleth;  but  land  builded  is  more  wor-  •  Tr.  7  B.  S. 
thy  than  other  land,  because  it  is  for  the  habitation  of  man,  and  oonm  Rege 
in  that  respect  hath  the  precedency  to  be  demanded  in  the  first  xheMu?^^ 
place  in  a  (2)  practpey  as  hereafter  shall  be  said.     And  there- 
fore this' element  of  the  earth  is  preferred  before  the  other  ele- 
ments :  first  and  principally,  because  it  is  for  the  habitation  and 
resting-place  of  man ;  for  man  cannot  rest  in  any  of  the  other 
elements,  neither  in  the  water,  ayre,  or  fire.   For  as  the  heavens 
are  the  habitation  of  Almightie  God,  so  the  earth  hath  he  «p- 
pointed  as  the  suburbs  of  heaven  to  be  the  habitation  of  man : 
Codum  cadi  DominOy  terram  autem  dedit  JUiu  hominvm:  All  PsiL  lis.  is. 
the  whole  heavens  are  the  Lord's,  the  earth  hath  he  given  to  the 
children  of  men.     Besides,  every  thinff,  as  it  serveth  more  im- 
mediately or  more  meerly  for  the  food  and  use  of  man  (as  it 
shall  be  said  hereafter),  hath  the  precedent  dignity  before  anv 
other.     And  this  doth  the  earth ;  for  out  of  the  earth  commeth 
man's  food,  and  bread  that  strengthens  man's  heart,  confirmat 
cor  hominit,  and  wine  that  gladdeth  the  heart  of  man,  and  oyle 
that  makes  him  a  cheerful  countenance ;  and  therefore  terra  oUm 
Ops  mater  dicta  ettj  quia  omnia  kdc  optu  habeni  ad  vivendtan. 
And  the  divine  agreeth  herewith ;  for  he  saith,  Patriam  tibi  ei  Pnl.  104. 15. 
nutricemy  et  matrem,  et  mensam,  et  damumpoiuit  terram  DeuSj  JJ™**''  ^^^ 
Med  et  8eptUchrwn  tibi  hanc  eandem  dedit.   Also,  the  waters  that 
yeeld  fish  for  the  food  and  sustenance  of  man  are  not  by  that 
name  demandable  in  Kprmdpe  (3) ;  but  the  land  whereiq)on  the 
water  floweth  or  standeth  is  demandable;  as  for  example,  viginti 
acras  terrx  aquA  coopertas  :  and  besides,  the  earth  doth  furnish 
man  with  many  other  necessaries  for  his  use,  as  it  is  replenished 
with  hidden  treasures ;  namely,  with  gold,  silver,  brasse,  iron, 
tynne,  leade,  and  other  metals,  and  also  with  a  great  varietie  of 
precious  stones,  and  many  other  things  for  profit,  ornament^  and  (Plowd.  S18.) 
pleasure.     And  lastly,  the  earth  hath  in  law  a  great  extent  up- 
wards, not  only  of  water,  as  hath  been  said,  but  of  ayre  and  all 
other  things  even  up  to  heaven ;  for  cujtu  est  solum  ejus  est  usque 
ad  ccelum  (b),  as  is  holden  14  H.  8.  fo.  12.    22  Hen.  6.  59. 
10  E.  4.  14.     Regietrum  origin,  and  in  other  bookes. 

And  albeit  land,  whereof  our  author  here  speaketh,  be  the  V!d.  Sect  69. 
most  firme  and  fixed  inheritance,  and  therefore  it  is  called  solum,  ^^^.|°  ^^|?  .. 
quia  est  solidum,  and  fee  simple  the  most  highest  and  absolute  bTmade^ 
estate  that  a  man  can  have;  yet  may  the  same  at  severall  times  (Post  4S.  b. 
be  moveable,  sometime  in  one  person,  and  aUemis  vicibus  in  ^  ^-  ^') 
another;  nay  sometime  in  one  plaoe,  and  sometime  in  another. 
As  for  example,  if  there  be  80  acres  of  meadow  which  have  been 
used  time  out  of  mind  of  man  to  be  divided  betweene  certaine 
persons,  and  that  a  certaine  number  of  acres  appertaine  to  every 
of  these  persons;  as  for  example,  to  A.  18  acres,  to  be  yearely  vide  8eot  64S. 
assigned  and  lotted  out,  so  as  sometime  the  18  acres  lie  in  one  ^^^  thete  is 
place,  and  sometime  in  another,  and  so  of  the  rest;  A.  hath  a  ^l^l^!^*^^  ^^ 

moveable 


(2)  Aco.  Fitch.  Nat.  Br.  2.  G.    Post.  4.  b.  and  4  Go.  89.  a. 
(8)  Aoc.  Telv.  148.    See  post.  4.  b. 

(b)  9  Go.  54.  b.    2  Bo.  Ab.  140.  pi.  12.    Ro.  Rep.  894.  pi.  15.    8  Bulst. 
198.    6  Go.  100.  b.    6  Mod.  814.    Ld.  Raymond,  1098. 
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1  Ro.  Abr.  829.  moToable  fee  simple  in  18  acres,  and  may  be  paroell  of  his 
)ro.  Bill.  421.)    manor,  albeit  they  have  no  oertaine  place,  bat  yearely  set  out 
Rot  489? in^       ^  several  places,  so  as  the  number  only  is  certaine,  and  the  par- 
trans,  inter         ticalar  aicres  or  place  wherein  they  lie  after  the  year  incertaine. 
,  Weidon  A  And  SO  it  was  adjudged  in  the  king's  bench  upon  an  espeoiall 

SanoWa.^     VCrdict  (4). 

Temps.  E.  1.  tit  If  &  partition  be  made  betweeue  two  coparceners  of  one  and 
partition.  21.  the  selfe-same  land,  that  the  one  shall  have  the  land  from  Easter 
V'd^  i^o^^st'*  untill  Lammas  to  her  and  to  her  heires,  and  the  other  shall  have 
per  Walmsi.  '  i^  fi'om  Lammas  till  Easter  to  her  and  her  heires,  or  the  one 
F.  N.  B.  62.  K.  shall  have  it  the  first  yeare,  and  the  other  the  second  yeare, 
?c^^&\^'  *"  cUtemis  vtcSmSf  doc.  there  it  is  one  selfe-same  land  wherein  two 
(18a!  a.  post)      persons  have  severall  inheritances  at  severall  times.     So  it  is  if 

two  coparceners  have  two  severall  manors  by  descent,  and  they 

make  partition,  that  the  one  shall  have  the  one  manor  for  a  year, 

and  the  other  the  other  manor  for  the  same  yeare,  and  after  that 

yeare  then  she  that  had  the  one  manor  shall  have  the  other,  etdc 

ahemis  victhus  for  ever;  and  albeit  the  manors  be  severall,  yet 

are  they  certaine  (o),  and  therefore  stronger  than  Bridgewater's 

case ;  so  as  this  doth  make  a  division  of  states  of  iutieritances  of 

lands,  viz.  certain  or  unmoveable,  whereof  Littleton  here  speak- 

where^advow-^   ^*^'  ^^^  incertaine  and  moveable,  whereof  these  three  cases  for 

sons,  Ao.  may     examples  have  been  put.     Wherein  it  is  to  be  noted,  that  the 

be  appendant     possession  is  not  onely  severall,  but  the  inheritance  also. 

Sr^whirtnam  s  ^"^  ^^  ^®  ^^  necessary  to  be  scene  by  what  names  hinds  ["   4.  T 

Ao.  lands  Ac.   '  shall  passe.  [a]  If  a  man  hath  20  acres  of  land,  and  by  |_    b.    J 

shaU  passe.        deed  granteth  to  another  and  his  heires  vesturam  terras, 

feJ  ^^**®  ^^^     and  maketh  livery  of  seisin  secundum  /orman  charts,  the  land 

(Post  186.  b.      itselfe  shall  not  passe  (1),  because  he  hath  a  particular  right  in 

Contra  the  land :  for  thereby  he  shall  not  have  the  houses,  timber-trees, 

14^°?  6*^*      mines,  and  other  reall  things  parcell  of  the  inheritance,  but  he 

4  Hen.  7. 3.        shsAl  have  the  vesture  of  the  land,  (that  is)  the  come,  grasse, 

10  H.  7. 24.        unddrwood,  swepage,  and  the  like,  and  he  shall  have  an  action 

li  H  \'  V^'ti       ^^  trespafese  quare  daumm  /regit,     [6]  The  same  law,  if  a  man 

21  h!  7.  36  37.   E^^^^  herbagium  terrcBy  he  hath  a  like  particular  right  in  the 

9  H.  6.  52. '        land,  and  shall  have  an  action  quare  clausum /regit ;  but  by  grant 

3^  H.  6.  35.        thereof  and  liverie  made,  the  soile  shall  not  passe,  as  is  aforesaid. 

116.    n  h71     W  ^  *  °^*^  ^®^  ^®  ^'  *^®  herbage  of  his  woods,  and  after  grant 

90.  18  E.  3.  Execution  56.  4  E.  3.  48.  8  B.  3.  13.  9  Ass.  p.  12.  38  E.  3.  24. 
[6]  Bract  fo.  222.  17  E.  3.  75.  39  H.  6.  38.  11  Eits.  Dy.  285.  (4  Leon.  43. 
Post  47.  a.    Cro.  Cha.  362.    Nov.  54.)  [c]  Pasch.  12  Ja.  inter  Dookwray 

A  Points  in  evidence  al  Jury  in  Banke  le  Roy. 

all 


(4)  S.  C.  Mo.  302.     Cro.  El.  421.  post.  843,  b.    486  Vin.  C.  1. 

(c)  Vin.  Trespass,  H.  6.  8.     Feoffment,  p.  15.  v.  9,  &c. 

(1)  Contra  Eeilw.  118,  and  Palm.  174.  Also  in  1  Yentr.  393,  it  is  argued 
by  North,  attorney-general,  that  vesture  of  land  means  all  the  profits.  But  4 
Leo.  43,  and  Ow.  37,  are  with  sir  Edward  Coke.  Indeed  his  interpretation 
is  conformable  to  the  use  of  the  word  in  some  ancient  deeds,  and  seems  war- 
ranted by  4  E.  1.  St.  1.  s.  4,  and  13  E.  1.  st.  2.  c.  25.  s.  10.  It  also  appears 
most  agreeable  to  the  derivation  of  the  word,  which  is  from  vestio.  See  Cow. 
Interpret,  ed.  1727,  voc.  Vestura  and  Vesture.  Note,  the  difference  taken  in 
Palm.  175,  between  vesturam  terrsBf  primam  vesturam  terras,  and  primam 
vesturam  terras, /rom  one  quarter  to  anotJier;  and  between  such  grants  by  the 
king,  and  those  by  a  subject.  As  to  prescribing  for  sola  vestura,  see  post.  122. 
a.     5  T.  R.  335.     14  Yin.  292.    [See  also  Preston  Est.  112.] 


> 


»• 


L.  1.  C.  1.  Sect.  1.      Of  Fee  simple.  [4.  b. 

all  bis  lands  ia  the  tenure,  possession,  or  occupation  of  B.  the 
woods  shall  passe,  for  B.  hath  a  particular  possession  and  occu- 
pation, which  is  sufficient  in  this  case ;  and  so  it  was  resolved. 
[J]  So  if  a  man  be  seised  of  a  river,  and  by  deed  do  grant  [rf]  vid«  Sect. 
separahm  phcariam  in  the  same,  and  maketh  livery  of  seisin  27».  Braot 
stciindum  formam  charUe,  the  soile  doth  not  passe  (2),  nor  the  402^3  45 
water,  for  the  grantor  may  taYff' water  there;  and  if  the  river  pi.  com.  164. 
become  drie,  he  may  take  the  benefit  of  the  soile;   for  there  lOH.  7. 24. 28. 
passed  to  the  grantee  but  a  particular  right,  and  the  livery  Jg'^^Jj^oi 
being  made  secundum  formam  chartee,  cannot  enlarge  the  grant.  34  h'  q[  43] 
[e]  For  the  same  reason,  if  a  man  grant  aquam  suam^  the  soile  20  H.  6. 4. 
shall  not  passe,  but  the  pischary  (8)  within  the  water  passeth  i^^o^^t' 
therewith.     And  land  covered  with  water  shall  be  demanded  x  £•[  3I  4/ 
by  the  name  of  so  many  acres  aqud  (4)  coopertas  ;  whereby  it  32  K.  3.  Scip. 
appeareth  that  they  are  distinct  things.     [/]  So  if  a  man  grant  ^^*^^?\ 
to  another  to  dig  turves  in  his  land,  and  to  carry  them  at  his  will  xx6.    12  ll.  3. 
and  pleasure,  the  land  shall  not  passe,  because  but  part  of  the  Ass.  427. 
profit  is  given,  for  trees,  mines,  &c.,  shall  not  passe.     [^]  But  if  J*^"*  ^^• 
a  man  seised  of  lands  in  fee  by  his  deed  granteth  to  another  ^{^  ^'^^^  ^^^ 
the  profit  of  those  lands,  and  to  have  and  to  hold  to  him  and  his  20  £.  3. 
heires,  and  maketh  livery  secundum /ormam  chartsSf  the  whole  ^^I^  ^^^' 
land  itselfe  doth  passe ;   for  what  is  the  land  but  the  profits  (2  Ro?'Ai.  2.) 
thereof;   for  thereby  vesture,  herbage,  trees,  mines,  and  all  r  i  nri '  n  i^  2 
whatsoever  parcell  of  that  land  doth  passe  (5).  in  tresp.  nient 

Imprimee  ne  abridg.    11  H.  7.  4.  [/]  7  K.  3.  342.    5  Ass.  »,  10.    7  Ass,  9. 

[g]  45  E.  3.  tit  feoffments  et  faits  90.      14  U.  S.  6.  PL  Com.  541.  b.  F.  N.  B.  8. 
12  E.  3.  Dower  90. 

[A]  By  the  grant  of  the  boillourie  of  salt,  it  is  said  that  the  t*i^o"i|;^*' 

floiie  shall  passe,  for  it  is  the  whole  profit  of  the  soile.     And  this  4^9'  Domesday, 

is  called  saMva,  of  the  French  word  salure  for  a  salt-pit ;  and  you  7  R.  1  int 

may  read  de  saliva  in  Domesday,  and  selda  signifieth  the  same  fines  in  Thesaor. 

thing  [t] ;  and  where  you  shall  reade  in  records  de  lacertd  in  [Jj^int^Sqaisit 

jprofunditate  aquas  sahse,  there  lacerta  signifieth  a  fathom.     A  apud  LauncaaL 

man  seised  of  divers  acres  of  wood,  grants  to  another  omnes  Anno  6  £.  1. 

hoscos  sttos,  all  his  woods ;  not  onely  the  woods  growing  upon  jjJio^^^'s, 

the  land  passe,  but  the  land  itselfe,  and  by  the  same  name  shall  coram  Roge.' 

be  recovered  in  h praecipe;  for  boscus  doth  not  onely  include  the  Rot  3.  in 

trees,  but  the  land  also  whereupon  they  grow,     [i]  The  same  ■^**®**'*^  -_. 

law  if  a  man  in  that  case  grant  onmes  boscossuos  crescentes,  iS:c,  [q  jg^go  Rejris. 

5  Co.  11  Ire's  case.      14  H.  8. 1.    46  E.  3.  22.      28  H.  8.      Dyer,  19.  32  H.  8.' 
Bro.  reservat.  39.    7  B.  6.    Dyer,  79. 

yet 


(2)  Ace.  post.  122.  a.  but  see  contra  by  lord  Ch.  J.  Holt,  in  2  Salk.  637. 
The  truth  is,  that  the  authorities  on  this  subject  are  very  numerous,  and  seem 
contradictory.  Some  agree  with  Sir  Edward  Coke ;  according  to  others,  one 
having  a  several  fishery  mitst  be  owner  of  the  soil ;  and  again  some  hold,  that 
a  several  fishery  and  the  soil  mai/  be  in  different  persons,  but  that  they  shall 
he  presumed  to  be  in  the  same  person  till  the  contrary  is  pleaded.  Besides  the 
books  cited  in  the  margin,  see  17  E.  4.  6.  b.  10  H.  7.  26.  Bro.  Praecipe;  88. 
and  Dav.  55.  b.  post.  122.  a.  and  n.  7. 

(3)  Ace.  Dav.  55.  b.   5  Burr.  2^16. 

(4)  See  ace.  Yelv.  143. 

(5)  Adj.  ace.  in  the  case  of  a  devise.     Gro.  Eliz.  190. 
Vol.  1—16. 


4.  b.  5.  a.] 


*aUBTiU.  Ub.  8. 

cap.  3. 

[l\  Domeiday. 


8B.2. 
^Mt  111. 
7  A88. 18. 
11  Ass.  p.  13. 

41  B.  3. 
Wast  82. 
tHm.l4B.3. 
ooxBm  Bfege. 
Lane,  in  The- 


*Inter  Inqnisit 
apad  Laao.  in 
com.  Comnbie 
coram  Jnstio. 
Aad.Anno6B.l. 
in  thosanr.  tbe 
B.  of  Bxoester's 
case. 

[«]  Domosdaj. 
[o]  Camden, 
4«0.  15|. 
[p]  Pacob. 
44  B.  3.  coram 
Rege  in  Thcs. 


MHiU.13B.2. 
Lane,  coram 
BegeinThesaar. 
Oamden  Brit. 
247.  Rot.  Par. 
18  B.  1.  8. 
Bresquc  dc 
Ciriislc's  ease. 

[r]  PI.  Com. 
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Of  Fee  simple.        L- 1.  C.  1.  Sect.  1. 

yet  the  land  itaelfe  shall  paeae,  as  it  hath  heene  (6)  adjudged. 
*  Frauetfim  aignifieth  a  wood,  or  ground  that  is  woodie.  [/]  If 
a  man  hath  a  wood  of  elder-trees  containing  20  acres,  and 
granteth  to  another  20  acraa  (dneti(mih  an  n  not  a  v),  the  wood 
of  elders  and  the  soile  thereof  shall  passe,  but  no  other  kinde  of 
woods  shall  passe  by  that  name.  Alnetum  est  tibi  alni  arhares 
ereicunt  f .  And  mUlinffs  are  taken  for  elders,  [m]  Salicetum 
doth  signifie  a  wood  of  willowes,  vhi  talices  cregcunL  These 
trees  in  our  bookes  are  called  tawcei.  *Selda  is  a  wood  of 
sallows,  willows,  or  withies.  A  brackie  ^und  is  called  ^tcefum, 
ubi  juices  cretcunt  A  wood  of  ashes  is  called  yraxtite^m,  ti6i 
/raxini  cracunt,  and  passeth  by  that  name ;  and  lupuHcetum^ 
where  hoppes  grow;  and  aruncftneAim  where  reeds  grow.  Some 
say  that  dene  or  denne^  whereof  d^ena  commeth,  is  properly  a  val- 
ley or  dale.  Dena  «t7t;a?,  and  the  like,  [n]  as  dro/den,  or  drvf- 
den,  or  druden^  signifieth  a  thicket  of  wood  in  a  valley;  for  dr^fJ 
or  druj  signifieth  a  thicket  of  wood,  and  is  often  mentioned  in 
Domesday.  And  sometimes  dena  or  denna  signifieth,  as  villa 
and  denne^  a  towne. 

\o]  Cope  signifieth  a  hill,  and  so  doth  latoe  ;  as  stanlawe  is 
iaxeu$  collis.  [jp]  Ifowe  also  signifieth  a  hill.  And  hope,  comhe, 
and  itowy  are  valleys,  and  so  doth  dovgh.  And  dunum  or  duna 
signifieth  a  hill  or  higher  ground,  and  therefore  commonly  the 
townes  that  end  in  dun,  have  hills  or  higher  grounds  in  them, 
which  we  call  downs.  It  commeth  of  the  old  French  word 
dun. 

[q]  In  our  Latin  a  wood  is  called  hoKus.  Grava  signifieth 
a  little  wood,  in  old  deeds,  and  hirst  or  hurst  a  wood }  and  so 
doth  hoit  and  shawe.  TwaiU  signifieth  a  wood  grubbed  up,  and 
turned  to  arable.  Stethe  or  ttede  betdcenedi  properly  a  banke 
of  a  river,  and  many  times  a  place,  as  stowe  doth ;  and  ti^ic,  a 
place  upon  the  sea-shore,  or  upon  a  river.  Lea  or  ley  signifieth 
pasture. 

[r]  If  a  man  doth  grant  all  his  pastures,  pasiuras,  the  land 
itselfe  imployed  to  the  feeding  of  beasts  doth  passe,  and  also  such 
pastures  or  i^edings  as  he  hath  in  another  man's  soile.  Lestces 
or  lesues  is  a  Saxon  word,  and  signifieth  pastures.  [«]  Between 
pasiura  and  pascuunif  the  legall  difference  is,  that  txu^ra  in  one 
signification  containeth  the  ground  itself  caUea  pasture,  and 
by  that  name  is  to  be  demanded.  Pascuum,  feeding,  is  where- 
soever cattell  are  fed,  of  what  nature  soever  the  ground  is,  and 
cannot  be  demanded  in  a  prsBcipe  by  that  name. 

[t]  If  a  man  grant  omnia  prata  sua,  all  his  meadows,  the  land 
itselfe  of  that  kinde  passeth:  ei  dicitur pratum  quasi paratunny 
because  it  groweth  sponte  without  manurance.  \u\  A  man  grants 
omnes  hrueras  suas;  the  soile  where  heath  doth  growe 
passeth,  and  may  be  demanded  by  that  name  O^in  <^  f  &•  1 
prescipe.  It  is  derived  from  hruyer,  a  French  word  for  L  *•  J 
heath ;  and  it  is  called  ros  in  the  British  tongue. 

Roncaria  or  Runcaria  signifieth  land  full  of  brambles  and 
briers,  and  is  derived  of  ronder,  the  French  word  which  signifieth 

the 


(6)  To  know  when  toood  will  include  the  soil,  and  when  not,  see  Bro. 
Grants,  167.  Gro.  Ja.  487.  524.  2  Ro.  Abr.  456.  U.  PL  1.  8.  Yin.  Beser- 
v«tionj  n.  c.    25  Burr.  2816. 


L.  1.  C.  1.  Sect  1.        Of  Fee  simple.  [5.  a. 

tlhe  same,  tad  as  much  as  tenticeium.   [a]  By  the  grant  of  omne$  ra]  lUgift 

juHcaruu  or/tmearuu,  the  soile  where  rushes  do  grow  doth  passe ;  i  B.  3. 4. 

foTJone  in  French  b  a  rush,  whereof ^oitcaria  commeth.     [h]A.  ^i^^s^f* 

man  grants  mnnes  ruscarta$  mas,  the  soile  where  rtuciy  t.  e.  kne-  p.  9.  Eefisten 

holme,  or  batchers  pricks,  or  broome  doe  growe  shall  passe,  and 

so  in  ^e  verse  in  the  Register  it  is  called;  but  in  F.  N.  B.  fol.  2. 

in  the  yene  pucharia  is  put  instead  of  ruscaria.    And  jampna  jampttft, 

eommeth  of  jonc  and  newer,  a  waterish  place,  and  is  all  one  in  (Gro.  Cluu  179.) 

effect  with  joncaria.     He  that  granteth  omnea  mariseos  ntos,  all 

bis  fennes  or  marish  grounds  doe  passe.     Martacus  is  derived  of 

the  French  word  $nare8  or  mareU;  the  Latin  word  for  it  is  pahuj 

or  locus  pctiudomu.   Mora  is  derived  of  the  English  word  moore, 

and  signifieth  a  more  barren  and  unprofitable  ground  than 

marshes,  dangerous  for  any  cattell  to  go  there,  in  respect  of 

myrie  and  moorish  soyle,  neither  serves  it  for  getting  of  turves 

there.     [c]Tou  shall  reade  in  records,  that  such  a  m«a  perqui-  [e]PMoh. 

Bivit  tresceni.  acr.  mareUi,  dx.    This  word  mareUum  is  derived  41 B.  3.  Coram 

of  mare  the  sea,  and  tego^  and  properly  signifieth  a  moorish  and  ^^  js?^'^' 

gravelly  ground,  which  the  sea  doth  cover  and  overflow  at  a  full 

sea,  and  lyeth  betweene  the  high  water  marke  and  low  water 

marke,  in/rajluxum  et  rejluxum  maris.   By  grant  of  these  par* 

tieular  kinds,  the  lands  of  these  particular  kinds  onely  doe  passe; 

bat,  as  hath  been  said,  by  the  grant  of  land  in  generall,  all  these 

particular  kinds  and  some  others  doe  passe.      Non  mihi  si 

centum  Unguae  sint  oraque  oenliuinj  Omnia  (errarum  percurrere 

nomina  postern.    And  therefore  let  us  turn  our  eye  to  generall 

words,  which  doe  include  lands  of  several  sorts  and  qualities. 

[cTlBy  the  name  of  an  honor  (1),  which  a  subject  may  have,  [4  Mag,  Chart 

divers  manors  and  lands  may  passe.     So  by  the  name  of  an  ^  ^^^4,^?^^".^' 

isle,  tiinua,  many  manors,  lands,  and  tenements  may  passe.         Imdlc  Ao.  Trin. 

88  E.  1.  eoram  rege  in  Thes.  honor  de  Hantingdoii.  Mich.  9  B.  1.  ooram  rege  in  Ther . 
18  B.  2.  Am.  877.  88  Aia.  p.  80.  8  E.  8.  68.  47  B.  8.  SI.  honor  de  PorereL  49  £. 
3.  324.  honor  de  Egles.  9  H.  8.  27.  36  H.  8.  Djer,  58.  honor  de  Clone.  F.  N.  B.  265. 
honor  Abbath.  de  Morie.  5  E.  4. 129.  7  H.  8.  39.  1  B.  8,  4>  Ac  18  B.  8.  jnrisdiot.  23. 
4  Co.  88.  LnttereU'i  caae,  5  H.  7.  9.  14  H.  4.  in  reoordo  longo.  8  H.  4.  PL  Com.  168. 
8H.7. 1.    4B.4.18.    (4Inct294.) 

Holme  or  hidmus  signifieth  an  isle  or  fenny  ground.   '''A  com-    •  is  B.^8. 
mote  is  a  great  seigniory,  alid  may  include  one  or  divers  manners,  jurisdiet  23. 
[e]By  the  name  of  a  castle^  one  or  more  manors  may  be  con-  r6]28  Ais.  54. 
veyed :  et  i  converso,  by  the  name  of  a  manor,  &c.  a  castle  may  29  E.  3. 16. 
passe  (2).  In  Domesday  I  read.  Comes  Alanus  hahet  in  suo  ca^  ^^'  ^* 
teUatu  200  maneriia,  £c,  praeter  casiellariufn  hahet  43  m>aneria;  Bract,  fo.  484. 
and  in  that  booke  a  castle  is  called  casteUum,  and  castrum,  and  1 B.  3.  4, 
domus  de/ensibtlis,  and  mansus  muralis.     [/]Bdt  note  by  the  ^  S*2' ?* 
way,  that  no  subject  can  build  a  castle  or  house  of  strength  -^^^  ^  ejTu, 
imbattled,  &c.  or  other  fortresse  defensible,  called  in  law  by  the  18  H.  6. 11. 
names  aforesaid,  and  sometimes  domus  Jcemellatm  or  cameUatSBf  I'^^:!"'^*  ■®'*' 
imboMeUafWf  tendlatmy  m^xchecoUatae,  mese,  carndety  dbc.  without  ryn  j^  ^eter. 
the  licence  of  the  king  (a),  for  the  danger  which  might  ensue,  Mag.  Cart.  cap. 
if  every  man  at  his  pleasure  might  do  it.    And  they  be  call^  f'^^S*^' 
imbattiements,  because  they  are  defences  against  battels  in  ^p^^.  "^^^''' 
*  assaults. 


(1)  For  the  nature  of  a  land  honor  or  barony,  see  Had.  Bar.  Angil.  2. 

(2)  Aec.  2  Inst.  81. 

(A)  See  Hale's  Incepta  de  IVerog.  129. 


[; 


5.  a.  J  Of  Fee  simple,        L.  1.  C.  1.  Sect  1. 

Bot  Parliam.  assaulta.  TeneUare  or  taneUare,  is  to  make  holes  or  loopes  in 
45  E.  3.  nu.  34.  walls,  to  shoote  out  against  the  assailants.  MaclieooUare  or 
J  w '  f  *  il«  1 '     machec&ulare.  is  to  make  a  warlike  device  over  a  gate  or  other 

I  IS.  4.  cap.  1.  \-t  1  11*1  1  !• 

Bot  Parliam.  passage  hke  to  a  grate,  through  which  scalding  water,  or  poo- 
1  E.  3. 2.  pars,  deroas  or  offensive  things  may  be  oast  upon  the  assay  Ian  ts  (3). 
22^^3'*"^*^*^'''  ^^*  ^  returne  to  the  matter  from  whence  upon  this  occasion 
pars  Thoma        we  are  fallen. 

Barkley,  Aq.  By  the  name  of  a  towne,  villa,  a  mannor  may  passe.  In  Pomes^ 

(3  Inst.  201.)      jgy^  alodium  (in  a  large  sense)  signifieth  a  free  mannor  (4),  and 

(dodiariij  or  alodarii,  lords  of  the  same;  and  lawnemanwi  there 

signifie  lords  of  a  mannor,  having  wcam  et  sacam  de  tenefUibtiS 

y]  Lamb.  €t  hominthus  suis.   [(/]  And  by  the  name  of  a  mannor  (b),  divers 

exposit  Terb.      townes  may  passe.    Quod  olim  dicebatur  fundus  nunc  manerium 

prcom.  195       didtur.     By  the  name  of  a  ferme  or  fearme  (5),  firmay  houses, 

lands  and  tenements  may  passe;  and  firma  is  derived  of  the 

Saxon  word /wormian,  to  feed  or  reloeve;  for  in  ancient  time 

they  reserved  upon  their  leases,  catteU  and  other  victuall  and 

[A]  PI.  Com.        provision  for  their  sustenance.     \K\  Note,  a  fearme  in  the  north 

l69.Regist        parts  is  called  a  tacke,  in  Lancashire  a  fermeholt,  in  Essex 

E"^  LP*  ^  wike.      But  the  word  fearme  is  the  general  word,  and  an- 

jec     irmae.     eiently /wn^iM  signified  a  fearme,  and  sometime  land,   [i]  Lands 

^  g'  ^*  ^*         making  a  knight's  fee  (6),  shall  passe  by  the  grant  of  a  knight's 

5  E.3.  213.         fee  de  unofeodo  fntlitis* 
16  E.  3.  bre.  165.    12  E.  2..bro.  814. 

[k]  4  E.  3. 161.        [A;]  Uhum  solinum  or  solinus  terrsR  in  Domesday  books  con* 

6  E.  3.  283.  taineth  two  plow-lands  and  somewhat  lesse  than  an  halfe ;  for 
35  H  6  129  there  it  is  said,  septem  solini,  or  solina  terrag  sunt  17  carucat^  (7)« 
PL  Com.  168.  Una  hida  seu  carucata  ierrae,  which  is  all  one  as  a  plow-land, 

7  Abb.  18.  fjiz.  as  much  as  a  plow  can  (8)  till.  SuUerye  also  signifieth  a 
limb"  Expos.  pl<>^-l*nd.  Una  virgata  terr«,  a  yard-land  (the  Saxons  called  it 
verb.  Hyda  et  girdlandy  and  now  the  g  is  turned  to  a  y),  is  in  some  countries 
Virgat.  terra.  10,  in  some  20,  in  some  24,  in  some  30,  &c.  (9).  [/]  Una  bovata 
DcTmeBd  ^*^  ^^^'  ^^^^f  ^^  o^gange,  or  an  oxgate  of  land,  is  as  much  as  an  ox  can 
Bract,  lib.  2.  ^iH  0-^)'  [^n]  But  carucata  terrm  and  bovata  terras  are  words 
cap.  26,  27,  A  compound,  and  may  containe  meadow,  pasture,  and  wood  neces- 
R*'  ^'1^72^^  ^^y  ^^^  ^^^^  tillage.  Jugum  terras  in  Domesday  containeth 
rnf^  8  halfe  a  plow-land.  And  by  all  these  names,  in  the  raigne  of 
fine,  49.  *  K.  1,  lands  were  usually  demanded,  and  long  after  (11). 

13  E.  3.  fine,  67.    39  H.  6.  8.    4.  E.  3.  189.    8  E.  3.  377.    Bracton,  fo.  180.  269.  431. 
5  H.  3.    DroiL  66.    PI.  Com.  168.  [m]13  E.  3.  bro.  241.    2  E.  3.  57, 

temps  E.  1.  bre.  811.    Pi.  Com.  168. 

[n]By 

(3)  See  further  as  to  castles.  Mad.  Baron.  Anglican.  17  to  20.     Discours. 
by  Emin.  Antiq.  ed.  1773,  v.  1.  p.  100.  186.  and  191. 

(4)  See  ante,  1.  b.     Wright  Ten.  137. 

(b)  For  Manor,  see  post.  58.  and  121.  b.     Vin.  Ab.  Manor,  C.     Bro.  Ab. 
Manour. 

(5)  See  2  Inst.  145.     6  T.  R.  349. 

(6)  As  to  the  contents  of  a  knight's  fee,  see  post.  69. 

(7)  Some  think  that  solinus  terras  wbs  frequently  synonymous  wij)h  carucata 
terras.    See  Somn.  Rom.  Ports,  82.    Cow.  Interpr.  ed.  1727,  voc  solinus  terras. 

(8)  See  further  as  to  this,  post.  69.  and  86.  b. 

(9)  See  post.  69. 

(10)  See  post.  89. 

(11)  See  further  on  the  dimensions  of  land  in  England,  post.  200.  b.  and 

69. 


i 


L.  1.  C-  1.  Sect.  1.        Of  Fee  simple.  [5.  a.  5.  b. 

[w]  By  the  name  of  a  grange,  grangia,  a  house  or  edifice,  not  [«]  PL,  Com. 
onely  where  come  is  stored  up  like  as  in  bames,  but  necessary  iJ^B^?*^?**^ 
places  for  husbandry  also,  as  stables  for  hay  and  horses,  and  4  e.  3.82.' 
ttables  and  styes  for  other  cattell,  and  a  curtilege,  and  the  close    * 
wherein  it  standeth,  shall  passe ;  and  it  is  a  French  word,  and 
ngnifieth  the  same  as  we  take  it  (12). 

So]  Stagnum,  in  English  a  poole,doth  consist  of  water  \o]  4  E.  3.  tit 
1  land ;  and  therefore  by  the  name  of  f^**  sfagnum  or  p  ?^,5q*"  *' 
b.  J     a  poole,  the  water  and  land  shall  passe  also,  [a]  In  the  14  k  3. 

same  manner  gurgen,  a  deepe  pit  of  water,  a  gors  or  Formedon,  84. 
galfe,  consisteth  of  water  and  land ;  and  therefore  by  the  grant  ^*  •^"*  P**  ^^* 
thereof  by  that  name  the  soile  doth  passe,  and  tkprascipe  doth  r^i  13  e.8.  4. 
lie  thereof,  and  shall  lay  his  esploes  in  taking  of  fisnes,  as  4  E.  3. 14a. 
bream es  and  roches.     In  Domesday  it  is  called  guort,  gorty  and  ^  -^  3-  ^^j 
gors  plurally :  as  for  example,  de  8  gorz  mille  anguiUce.  ^3  £*  3] 

Entry,  67.    F.  K.  B.  191.  b.    Domesday. 

[b]  So  it  is  of  a  forest,  parke,  chase,  virarye,  and  warren  in  r^]  Temps  E.  l. 
a  man's  owne  ground,  by  the  grant  of  any  of  them  not  onely  the  bre.  861. 
privilege,  but  the  land  itselfe  passes  (a),  for  they  are  compound.  fQ^fT%^«A 

In  the  Dook  of  Domesc^y,  that  is  called  Uwad,  and  Ituga^  and  44  ^ '  3 '  12! 
lewed,  and  lewSf  which  in  Latin  is  called  letu:a,  43  E.  3.  24. 

35  H.  6.  55.    3  JI.  6.  2.    Domesday.    Bracton,  lib.  4.  fo.  235.     Int  aci^adlcat. 
coram  rege  p.    39  E.  3.  lib.  3.  fo.  95.  in  Thosaur.    (4  Inst  289.) 

[c]  Stadium^  or /erlingus  siveferltngum,  or  quarentena  terrasy  [e]  40  As*.  88. 
is  a  furlong  of  land,  and  is  as  much  as  to  say,  a  furrow  long,  *  ^  *•  ^*" 
which  in  ancient  time  was  the  eighth  part  of  a  mile ;  and  land  ^^^^  ^q  j^^  i\ 
will  passe  by  that  name.    And  some  hold  that  by  that  name  land  inter  fines  in 
may  be  demanded.     And  deferlingis  et  quarentenis,  you   shall  Thes.  Feriingus 
read  divers  times  in  the  book  of  Domesday ;  and  there  you  shall  32™ra8.° 
read,  in  inmld  rex  hahet  unum  frustum,  terras  unde  exeunt  sex  Domesday. 
vomeres.     Nata,  frustum  signifieth  a  parcell.     [d"]  Warectum,  Fnistum,X6E.8. 
or  warecctim,  or  varectumj  doth  signifie  fallow ;  terra  jacet  ad  ijo  ^^^*!  s.  H.  8. 
ioarectum,  the  land  lyeth  fallow:  but  in  truth  the  word  is  verva4i'  incipien.  9! 
turn,  qucui  verh  novo  vidum  seu  subarium,  terra  novalts  sen  re-  coram  rege 
quieta,  quia  aUemis  annis  requiescat  [e],  tarn  culta  novalia,  r^fvire 

[/]  ^7  ^^^  grant  of  a  messuage,  or  house,  mestuigium,  the  or-  Edog.  i,  2. 
chard;  garden^  and  curtilage  doe  (1)  passe ;  and  so  an  acre  or  r/]  Braet  211. 

233.    22  E.  4. 

trans.  140.    PL  Com.  108.  Ul.    23  II.  8.    Br.  Feoffments,  53.  9  Ass.  p.  21.  85 
II.  6.  44.    PI.  Com..l09.     (1  Sid.  309.) 

more 


69.  Coinpt.  on  Courts,  222.  and  Disc,  by  Emin.  Antiq.  ed.  1773,  v.  1.  p.  89 
to  50.  and  107.  195.  and  197. — By  what  names,  and  in  what  order,  lands,  &c. 
ought  to  be  demanded,  see  post.  5.  b.  Fitzh.  N.  Br.  2.  C.  Hugh  Comment,  on 
Orig.  Writs,  2.  and  TheloaraDig.  Br.  Orig.  1.  8.  c.  1.  p.  118,  and  particularly 
the  latter  book. 

(12)  Orange  sometimes  comprehends  a  whole  farm.     See  4  Co.  48.  b. 

(A)  Shep.  T.  96. 

(1)  Contra  as  to  the  garden,  Keilw.  67.  Mo.  24.  Dal.  in.  N.  Bendl.  29. 
But  see  ace.  post.  56.  a.  and  b.  Plowd.  171.  2  Co.  32.  2  Saund.  401.  S.  P.  adj. 
aoc.  in  case  of  a  devise.  3  Leon.  214,  and  Cro.  Eliz.  ^9.  See  ace.  2  Cha.  Cas.  27. 
See  further  Litt.  Rep.  6,  where  the  court  held  that  the  devise  of  a  messuage 
was  not  sufficient  to  pass  two  acres  four  miles  distant  from  the  messuage, 
though  occupied  with  it.  In  Keilw.  57,  a  difference  is  taken  between  messuage 
and  domus;  and  it  is  there  said,  that  meesu/oge  extends  to  the  curtilage,  though 

not 


5.b.] 


[A]  Pweh. 
30  B.  1,  oonm 
rege  Kane,  in 
ThesMir.  Statat 
de  extent 
manerii 
Domesday. 


Domesday. 

[0  Int.  plaoita 
coram  domino 
rege  Mich. 
10  B.  8. 
Rot.  26. 
Lamb,  ezposit 
verb.  Thanns. 


[is]  lib.  Rnb. 
cap.  15.  A  cap. 
41  A  76.  W.  2. 
c  46.  7  H.  4. 38. 
Lib.  d'Entries, 
tit  Ass. 
Corps  Pol.  2. 
(4  Inst  294.) 
Domesday. 

m  7  H.  4.  28. 
Fleta,  lib.  2. 
cap.  35.  Domes- 
day.   lOK.  1. 
inter  fines. 


Of  Fee  simple.        L.  1.  G.  1-  Sect.  1. 

more  may  puse  bj  the  name  of  a  house :  it  is  deriyed  of  the 
French  word  mese.  [^]  In  Domesday,  a  house  in  a  city  or  bur- 
rough  is  called  haga;  other  houses  are  called  there  man8ione$, 
maruwrcRy  and  domus  [h]  ;  and  in  an  ancient  plea  conceming 
Feversham  in  Kent,  haioe$  are  interpreted  to  signifie  m€m9ume§. 
In  Normans  French  it  is  called  metitd,  or  meauil.  Bye  signifielh 
a  dwelling,  bye,  an  habitation,  and  hjfafi^  to  dwell. 

It  is  to  be  noted,  that  in  Domesday  there  be  often  named 
hardarti  $tu  harduannt,  coseeSj  coicetf  cotticctmij  cotariij  who  are^ 
all  in  effect  bores  or  husbandmen,  or  cottagers,  saving  that  5or- 
darixy  which  oommeth  of  the  French  word  horde  for  a  cottage, 
signifieth  there  bores  holding  a  little  house,  with  some  land  of 
husbandry  bigger  than  a  cottage ;  and  catmili  are  meere  cot- 
tagers, qui  coictgxa  et  curtUngia  tenent  (2). 

VUlani  in  Domesday  (often  named)  are  not  taken  there  for 
bondmen,  but  had  their  name  de  viUu,  because  they  had  fermes, 
and  there  did  worke  of  husbandry  for  the  lord :  and  they  were 
ever  named  before  hordarii,  iShc.  and  such  as  are  bondmen  are 
called  there  tervt, 

5t]  Colehertiy  often  also  named  in  Domesday,  signifieth  tenants 
ree  socage  by  free  rent;  and  so  it  is  expounded  of  record. 
Radmans  and  radckemistret  (rad,  or  rede^  signifieth  firme  and 
stable)  there  also  often  named;  these  are  liberi  ientnte»  qui 
arahant  et  herciehant  ad  curiam  domini,  seu/alcahanty  aut  meU" 
bant,  because  their' estates  are  firme  and  stable;  and  they  are 
many  times  called  sochemant  and  9okemanni,  because  of  their 
plough  service. 

Dreuchs  signifieth  free  tenants  of  a  mannor,  there  also  named. 
Taint  or  thaini  mediocresy  were  freeholders,  and  sometime  called 
miiites  regis,  and  their  land  called  tainland  ;  and  there  it  is  said, 
luxe  terra  T,  R,  E.fuit  tainland,  sedpogtea,  canversa  in  reveHamd. 
[k'\  But  ikainus  regis^  is  taken  for  a  baron ;  for  it  is  said  in  an 
ancient  author,  thainus  regis  proximuscomiti  est,  et  ibidem  medio- 
cris  thainus,  et  cUibi  baro  sive  thainus  (3).  Barqtiarium  or  ber- 
caria,  commeth  of  berc,  an  old  Saxon  word,  used  at  this  day  for 
barkes  or  rindes  of  trees,  and  signifieth  a  tan-house,  or  a  heath- 
house,  where  barkes  or  rindes  of  trees  are  laid  to  tan  withal :  and 
berquarii  are  mentioned  in  Domesday.  It  signifieth  also,  and 
more  legally,  a  sheep-cote,  of  the  French  word  bergerie, 

[/]  By  vaccaria  in  law  is  signified  a  dairy-house,  derived  of 
va>cca,  the  cow.  In  Latin,  it  is  lactarium,  or  lactitium;  and 
vaccarius  is  mentioned  in  Domesday.  And  Fleta  maketh  men- 
tion of porcaria,  a  swinestye. 

The  content  of  an  aore  is  known.  The  name  is  common  to 
the  English,  German,  and  French.  In  legall  Latin  it  is  called 
acra,  which  the  Latinists  cslljugerum.  In  Domesday  it  is  called 
arpenjprati,  silpoif  dec.  10  R.  1.  inter  Jines.     Acra  in  Cornwall 

conimet 


not  to  the  garden,  but  that  domus  only  oomprehends  buildings.  Also  in  some 
of  the  cases  cited,  particularly  that  from  Plowden,  the  grant  was  of  a  messuage 
with  the  appurtenances;  on  which  loiter  word  some  stress  seems  to  have  been 
laid.     See  2  Term  R.  498.     2  Blackst.  Rep.  726.  1148. 

(2)  See  as  to  cottages,  2  Inst.  736.     2  Ld.  Raym.  1015.     6  Mod.  114. 

(8)  See  further  aa  to  tJiane  and  thane  land,  in  Rcliq.  Spelm.  11,  &o.  See 
alflo  poet.  6.  a.  n.  6.  86.  a,  116.  a.  §.  117. 


L.  1.  G.  1.  Sect.  1.        Of  Fee  simple.  [5.  b.  6.  & 

amtmet  40  perticaUu  m  lomgitudtne^  eiAin  latiiudine,  et  qus&^ 
libel  pertieata  de  16  pedibua  in  longthuUne  ^4). 

[mj  By  tbe  grant  of  a  selion  of  laDd^  idio  terra,  a  ridge  of  M  ^  ^  >•  <*• 
land  whioh  oontaineth  no  certainty,  for  some  be  greater,  and  n*™^^Vi. 
some  be  leaser ;  and  bv  the  grant  ck  und  porct,  a  ridge  doth  302.  {^ conm 
passe.     Sdio  is  derived  of  the  French  word  $eUony  for  a  ridge,  rege  Gloao.  ia 

ThesMir. 

[n]  By  the  grant  de  centum  libratiM  terrx,  or  50  libratie  ter^  [*•]  Brwt  fo. 
raj  or  centum  toidatis  terras  dhc.  Lund  of  that  value  passeth,  and  43  bT^  27. 
so  of  more  or  lesse;  and  in  ancient  time  by  that  name  it  might  lUgistfo/i. 
have  been  demanded,     [o]  And  many  things  may  passe  by  a  ^^  348, 849. 
name,  that  by  the  same  name  cannot  be  demanded  by  a  (5)  pras-  p  ^*  ^  ^^  ^' 
cipe,  for  that  doth  reouire  more  prescript  forme ;  but  whatso-  [o]  lUgnla. 
ever  may  be  demanded  by  a  praeipe,  may  passe  by  the  same 
name  by  way  of  mnt. 

Fry&e  is  a  plaine.betweene  woods ;  and  so  is  lawnd  or  lound,  7  R.  1.  inter 
Chmbe,  hope,  dene,  Skf^}  hawgh,  howgh,  signifyeth  a  valley.  *n«"SBiiex. 
Howe,  hoOf  hnolj  law,  pen,  and  cope,  a  hill.   Eg,  ing,  and  toorth, 
signifieth  a  watry  place  or  water.     FcUesia  is  a  bank  or  hill  by 
the  sea-side;  it  commeth  of  /cdaize,  which  signifieth  the  same. 
Of  all  these  yon  shall  read  in  ancient  bookes,  charters, 


[6.  1  deeds,  i9*  and  records:  and  to  the  end  that  onr  stu« 
a.  J  dent  should  not  be  discouraged  for  want  of  knowledge^ 
9when  he  meeteth  with  them  {netcit  enim  generosa  men 
ignoraniiam  pati),  we  have  armed  him  with  the  signification  of 
them,  to  the  end  he  may  proceed  in  his  reading  with  alacrity, 
and  set  upon,  and  know  now  to  worke  into  with  delight  these 
rough  mines  of  hidden  treasure. 

[m]  By  the  name  of  minera,  or/odina  pfumbiy  (be,  the  land  Tm]  17  B.  8. 7. 
itselfe  shall  passe  in  a  grant,  if  livery  be  made,  and  also  be  re-  |^^*  ^^^*  ^ 
covered  in  an  assise,  etticde  simUibue.  ^0  ^^  ^i. 

PL  Com.  191.  IM.    Bmetm.3M.    (6  Co.  IS.  post  68.  b.) 

By  the  grant  of  a  fouldcourse,  or  the  like,  lands  and  tenements  [«]  46  X.  8. 
may  (1)  passe- [n].    Tenementum,  tenement,  is  a  large  word  to  Vooohee,  7J. 
passe  not  only  lands  and  other  inheritances  which  are  holden,  ^^V  102. 
Dut  also  offices,  rents,  commons,  profits  apprender  out  of  lands,  11  h.  6. 2^  27.* 
and  the  like,  wherein  a  man  hath  any  franktenement  (a),  and  ^^  f *  ^'  ^* 
whereof  he  is  seised  ut  de  libera  tenemento  (2).     But  haredila-  j^B^/ft. 
mentum,  hereditament  (b),  is  the  largest  word  of  all  in  that  kind;  11  h.  7. 26. 

for 

(4)  This  di£fers  from  the  common  acre,  because  each  perch  usually  contains 
16  feet  and  an  half.  In  some  places  the  custom  is  to  measure  by  a  perch  of 
24  feet,  and  in  others  by  one  of  20  feet.     See  Crompt.  on  Courts,  222. 

(5)  See  ante  5.  a.  n.  11. 

(1)  Here /old-eatarge  seems  to  be  understood  for  land  used  as  a  theep-walh; 
but  the  word  has  various  other  senses.  Sometimes  it  signifies  land  to  which  ia 
appurtenant  the  sole  risht  of  folding  the  cattle  of  others.  Sometimes  it  means 
merely  such  right  of  folding.  It  is  also  used  to  denote  the  right  of  folding  on 
another's  land,  which  is  called  common  of  /aldage.  See  in  W.  Jo.  875,  and 
Cro.  Cha.  482,  a  case,  in  which  common  of /aldage  was  claimed ;  and  2  Yentr. 
189,  one  in  which  the  right  of  folding  the  cattle  of  others  is  prescribed  for. 

(a)  Shep.  T.  92. 


(2)  See  further  as  to  the  extent  of  the  word  tenement,  Perk.  sect.  114,  and 
11  H.  6.  22.     Str.  100.     Comyns,  267.     Vin.  Grants,  p.  2.  passim. 
(b)  See  as  to  Hereditament,  Buckridgja  v,  Ingram,  2  Yes.  jun.  662.  666. 


6.  a]  Of  Fee  simple.         L.  1.  C.  1.  Sect.  1. 

(Post.  19.  b.  30.   for  whatsoever  may  be  inherited  is  an  hereditament,  be  it  cor- 
and  164.)  poreall  or  incorporeall,  reall  or  personally  or  mixt  (8). 

[o]  1  Oo.  80. 1.  To]  A  man  seised  of  land  in  fee  has  divers  charters,  deeds, 
^  2,  in  Seignior  i^q  j  evidences,  and  maketh  a  feoffment  in  fee,  either  without 
Bnckhorst.  ^^^^^e,  or  with  warrantie  only  against  him  and  his  heirs,  the 
44  E.  3. 11.  b.  purchaser  shall  have  all  the  charters,  deeds,  and  evidences,  as 
10  H  «'  ^Ah  h  i^^^i^^®'^*  ^  *^®  lands,  et  ratione  terrse,  to  the  end  he  may  the 
34  H.  e!  1.  a.  *  better  defend  the  land  himself,  having  no  warrantie  to  recover  in 
10  E.  4.  9.  b.  value ;  for  the  evidences  are,  as  it  were,  the  sinewes  of  the  land, 
«^T?vS^t'  ^^'  ^^^  *^®  feoffor  not  being  bound  to  warrantie  hath  no  use  of  them. 
H.  7.  33.  a.  ^^*  ^^  *^®  feoffor  be  bound  to  warrantie,  so  that  he  is  bound  to 
(2  Ro.*Abr.  31.)  render  in  value,  then  is  the  defence  of  the  title  at  his  peril ;  and 

therefore  the  feoffee  in  that  case  shall  have  no  deeds  that  com- 
prehend warrantie,  whereof  the  feoffor  may  take  advantage.  Also, 
he  shall  have  such  charter,  as  may  serve  him  to  deraigne  the 
warrantie  paramount.  Also,  he  shall  have  all  deeds  and  evi- 
dences, which  are  materiall  for  the  maintenance  of  the  title  of 
the  land;  but  other  evidences  which  conceme  the  possession^ 
and  not  the  title  of  the  land,  the  feoffee  shall  have  them  (4). 

.    ''  To  have  and  to  holdJ'     These  two  words  do  in  this  place 

prove  a  double  signification,  viz,  to  have  an  estate  of  inheritance 

of  lands  descendible  to  his  heirs,  and  to  hold  the  same  of  some 

superior  lord. 

Vide  Sect  40.         There  have  been  eight  formall  or  orderly  parts  of  a  deed  of 

mur7  th^M  de   feoffment  (5),  viz,  1,  the  jpre^iues  of  the  deed  implied  by  Little' 

^       ^  ton; 

.(3)  See  further  as  to  hereditamenty  ante  3.  Plowd.  58.  Mo.  176.  3  Co.  2. 
Dy.  323.  b.  pi.  30.  With  the  word  hereditament  lord  Coke  ends  thi^  laborious 
inquiries  about  the  names  by  which  things  will  pass  in  grants  and  other  con- 
veyances. His  etymologies  and  explanations  of  the  several  words  are  certainly 
open  to  many  observations,  besides  the  few  made  by  the  editor  of  this  edition. 
But  the  omission  on  his  part  proceeds  from  the  nature  of  his  undertaking, 
which  confines  him  to  narrow  limits.  To  supply  his  unavoidable  deficiencies 
Id  this  instance,  and  for  the  sake  of  recommending  assistances  which  are  too 
much  neglected,  he  refers  the  student  to  the  Glossaries  which  are  so  peculiarly 
adapted  U)r  the  libraries  of  such  as  study  English  law,  history,  and  antiquities. 
Of  these  a  good  list  is  given  in  a  tract  by  Dr.  Thomas  Barlow,  intitled  Direc- 
tions for  the  Study  of  the  English  History  and  Antiquities^  and  published  in 
1742  by  Dr.  Taylor,  with  his  Commentary  on  the  Decemviral  Law  De  inope 
Dehitore  in  partes  dissecando.  To  this  list  of  Glossaries  should  be  added,  Du 
Fresno's  Glossary  ad  Scriptores  Med,  et  Iiifim.  Latin  ed  Par,  1733,  the 
Ghssarium  Novum  by  Charpentier,  ed.  Par.  1766,  the  Glossary  by  Dr.  Ken- 
net,  at  the  end  of  his  Parochial  Antiquities,  that  at  the  end  of  Wilkins's  Leg. 
Anglo-Saxon,  and  Lye's  Diet.  Sax.  &  Gothic.  Latin  ed.  1772. 

(4)  See  Cro.  Eliz.  347.  Cro.  Cha.  442.  Noy,  145.  In  all  of  these  books  it 
is  said,  that  in  the  case  of  conveyances  to  uses  the  possession  of  deeds  appertains 
to  ttio  feoffee  or  covenantee,  and  not  to  cestui  que  use;  and  the  reason  given  is, 
that  it  was  so  at  common  law )  and  the  statute  of  uses,  though  it  transfers  the 
legal  estate  to  cestui  que  use,  doth  not  transfer  the  deeds.  But  this  doctrine 
seems  Questionable.     See  13  Vin.  46.  62.     1  Ves.  jun.  76.     Eq.  Ca.  Ab.  167. 

(5)  See  the  observations  on  this  part  of  the  Commentary  in  Mad.  Form. 
Angl.  Dissert,  p.  5.  See  also  on  the  subjects  of  ancient  deeds  and  charters, 
the  whole  of  the  same  Dissertation,  and  Nich.  Engl.  Hist.  Libr.  2d  ed.  240. 
Seld.  Jan.  Angl.  b.  2.  c.  2,  and  3,  to  which  may  be  added  Mabillon  de  Re 
Diplomatic^.    Post.  7.  a. 


L.  !•  C.  1.  Sect-  1.        Of  Fee  simple.  [6.  a. 

ton  ;  2,  the  Jtabendunij  Trhereof  Littleton  here  speaketh ;  8,  the  cartis  ot  factis. 

tenendeniy  mentioned  hy  Littleton;  4,  the  reddendum;  5,  the  ^]®*5'.^***-  ^'^ 

clause  of  warrantie  ;  6,  the  in  cujus  ret  testimoniumy  compre-  joi.    Bract.     ' 

kending  the  sealing ;  7,  the  date  of  the  deed,  containing  the  day,  lib.  5.  fo.  396.  a. 

the  month,  the  yeare  and  stile  of  the  king,  or  of  the  yeare  of  ^ur  39». 

Lord;  [p]  lastly,  the  clanse  of  hits  testilnu  ;  and  yet  all  these  pi.oim. 

parts  were  contained  in  very  few  and  significant  words  [g],  Jure  Wrotesleye's 

/uit  Candida  illius  cetafis  fides  et  drnplidta^y  quos  pauculis  lineis  <J"e,  fol.  96. 

omnia  fidei  firmamenta  posuerunt.  r-i  yj^  Throg- 

inorton'fl  ease,    PI.  Com.  [q]  6  Co.  43.  in  sir  Anthony  Mildmay's  case. 

Yid.  8eot.  278.    (8  Ro.  Abr.  23.) 

The  office  of  the  premisses  of  the  deed  is  twofold :  first,  rightly 
to  name  the  feoffor  and  the  feoffee ;  and  secondly,  to  comprehend 
the  certainty  of  the  lands  or  tenements  to  be  conveied  by  the 
feoffment,  either  by  expresse  words,  or  which  may  by  reference 
be  reduced  to  a  certain  tie;  for  certum  est  quod  cerium  reddi 
potest.  The  habendum  (c)  hath  also  two  parts,  viz.  first,  to  name 
againe  the  feoffee;  and  secondly,  to  limit  the  certaintie  of  the 
estate.  The  tefiendum  at  this  day,  where  the  fee  simple  passeth, 
must  be  of  the  chiefe  lords  of  the  fee.  And  of  the  reddendum 
more  shall  be  said  in  his  proper  place,  in  the  Chapter  of  Kents. 
Of  the  clause  of  loarrantie  more  shall  be  said  in  the  Chapter  of  Brit  fo.  lOL 
Warranties.  In  cujus  rei  testimonium  sigillum  meum  apposed  was 
added,  for  the  seale  is  of  the  cssentiall  part  of  the  deed.  The 
date  of  the  deed  many  times  antiquity  omitted;  and  the  reason 
thereof  was,  for  that  the  limitation  of  prescription,  or  time  of 
memory,  did  often  in  processe  of  time  change ;  and  the  law  was 
then  holden,  that  a  deed  bearing  date  before  the  limited  time  of 
prescription,  was  not  pleadable ;  and  therefore  they  made  their 
deedes  without  date,  to  the  end  they  might  alledge  them  within 
the  time  of  prescription.  And  the  date  of  the  deedes  was  com- 
monly added  in  the  raigno  of  E.  2^  and  E.  3,  and  so  ever 
since. 

And  sometime  antiquitie  added  a  place(D),  as  datum  apud  D, 
which  was  in  disadvantage  of  the  feoffee;  for  being  in  eenerall 
he  may  alleage  the  deed  to  be  made  where  he  will.     And  lastly, 
antiquitie  did  add  Mis  testibus  in  the  continent  of  the  deed  after 
the  in  cujus  ret  testimoniumy  written  with  the  same  hand  that 
the  deed  was,  which  witnesses  were  called,  the  deed  read,  and 
then  their  names  entered,     [r]  And  this  is  called  charter  land ;  r,.]  Lamb, 
and  accordingly  the  Saxons  called  it  bocktand,  as  it  were  booke  exposlL  verb, 
land  (6) ;  which  clause  of  hiis  testibus  in  subjects  deeds  continued  ^.'T*^*  aoripto. 
untill  and  in  the  rAigne  of  H.   8,  but  now  is  wholly  omitted,  cap.  32*!^"^"^' 
And  it  appeareth  by  the  ancient  authors  and  authorities  of  the  See  the  Second 
law,  that  before  the  statute  of  12  E.  2.  c.  2,  processe  should  be  Part  of  the 
awarded  against  the  witnesses  named  in  the  deed,  testes  in  cartd  iJ'e.V*^  2 

See  the  Second  Part  of  the  Institutes.    Marlb.  cap.  6.  and  cap.  14. 

nominatos  ; 

(c)  Shep.  T.  76.    2  Co..55.  a.  §  371. 

(d)  Letters  patent  still  are  dated  from  a  place,  which  long  has  been  West- 
minster. 

(6)  See  further  as  to  borJdand  and  folkland.  Beliq.  Spelm.  12.  39^  and 
Palrymp.  Feud.  Prop.  9.  In  this  last  book  the  very  spirited  writer  attempts  a 
new  distinction  between  the  two  kinds  of  land,  and  to  show  that  bockland  or 
thane  land  was  feudal,  and  that  folk  or  revelund  was  allodial. 


6.  a.  a  b.]  Of  Fee  Bimple.        K  1.  C.  1.  Sect  1. 

[•]  Brit.  to.  65.  nomtnoitm;  [$]  and  that  the  same  statute  was  bot  aa  affinDance 

^rooe8^\70  ^'  ^^  ^^  oommon  lawy  whieh  not  being  well  understood,  hath  caoaed 

6  H.  3.  Tarietie  of  opinions  in  onr  books.     Bnt  the  delay  therein  was  to 

proces.209.  great,  and  sometimes  (though  rarely)  by  exceptions  against 

^r^  ^*  210  those  witnesses,  which  Deing  found  true,  they  were  not  to  be 

4  e!2!  swome  at  all,  neither  to  be  joined  to  the  jury,  nor  as  witnesses ; 

gard.119.  [t]  as  if  the  witness  were  infamous:  for  example,  if  he  be 

[t]  Mirror,  ca.  4.  attainted  of  a  false  verdict,  or  of  a  oonspiracie  at  the 

sect,  de  iDfamies  .^-_      ..      ^.^it*  -^ji*        •        •.x  ^ 


et  peijurie.  ^^^  ^^^  ^^  ^^  ^^§f  ^^  convicted  of  perjury  (a),  or  of    f  6.  1 

Glanv.  lib.  2.  a  praemunire,  or  of  rorgerie  upon  the  statute  of  5  Eliz.     L  ^-  J 

Bm  t^ih  h  ^P*  ^^^  '^^  ^^^  xi]pork  the  statute  of  1  Hen.  5.  cap.  3, 

fo.  288.292.'  ^^  convict  of  fdony,  or  by  judgement  lost  his  cares,  or  stood 

Brit  fo.  134,  upou  the  pillory  or  tumbre]],  or  beene  «%ma<tctu,  branded,  or 

m^'  ^^}.:  .  the  like  (1),  whereby  they  become  infamous  for  some  offences. 

Fleto,  lib.  5.  >      •       •        7         ^         •     •    •   ^       • 

o*.  21.    8  £.  2.   T^^  '^^^  mtnoriM  ctdpct  sunt  majoru  %nf amice. 

Am.  396.  2  E.  3.  22.  24  E.  3.  34.  (5  Co.  99.  Flower*!  ewe.)  43  E.  3.  conflpir.  11. 
27  Am.  59.  .33  H.  6.  55.  21  H.  0.  36.  (4  Inst  279.  1  Sid.  51.  Oodb.  288.  2 
Balst  154.  Rajm.  369.  1  Ventr.  349.  1  KelyDge,  38. 18.  4  Inst  279.  T.  Jo. 
155.    2  Ro.  Abr.  686.) 

fVi]  Fortese.  ea.  [a]  If  a  champion  in  a  writ  of  right  become  recreant  or 
fiSH*'?'  ^  coward,  he  thereby  loseth  liheram  legem^  and  thereby  becomes 
Stanf.  PlTbor.  infamous,  and  cannot  be  a  witnesse ;  for  regularly  he  that  loseth 
174.  a.  liheram  legem,  becometh  infamous,  and  can  be  no  witnesse.    Or 

if  the  witnesse  be  an  infidell  (2),  or  of  non-sane  memory,  or  not 
[b]  Fortescn.  of  discretion,  or  a  partie  interested,  or  the  like.  [6]  But  often- 
^^  ^^'  times  a  man  may  be  challenged  to  be  of  a  jury,  that  cannot  be 

challeged  to  be  a  witnesse ;  and  therefore  though  the  witnesse 

be  of  the  neerest  alliance,  or  kindred,  or  of  counsell,  or  tenant, 

or  servant  to  either  partie,  or  any  other  exception  that  maketh 

him  not  infamous,  or  to  want  understending,  or  discretion,  or  a 

partie  in  interest,  though  it  be  proved  true,  shall  not  exclude  the 

[e]  22  Ass.  12.     witnesse  to  be  swome[c],  but  he  shall  be  sworne,  and  his  credit 

and  41.  upon  the  exceptions  taken  against  him  left  to  those  of  the  jury, 

19  bI'  ^^  ^^  tryers  of  the  fact;  insomuch  as  some  bookes  have  said, 

tit.  Ass!  409.       that  though  the  witnesse  named  in  the  deed  be  named  a  disseisor 

in  the  writ,  yet  he  shall  be  swome  as  a  witnesse  to  the  deed. 
[d]  34  E.  1.  ^({]  A  witnesse  amongst  others  named  in  a  deed  was  outlawed, 
prooes.  208.         ^^^^^  ^^  process  was  awarded  against  him  by  the  statute,  because 

he  was  extra  legem;  an  an  outlawed  person  cannot  be  an  auditor. 

And 

(a)  5  El.  c.  9.  as  to  perjury.  [9  Geo.  4.  c.  82.  s.  4.] 

(1)  But  according  to  the  modern  cases,  it  is  the  infamy  (f  the  crime,  and  not 
of  the  puni$hmentf  which  disqualifies  from  being  a  witness ;  and  therefore  per- 
sons stigmatized  by  an  in/amou$  punishment,  such  as  being  set  on  the  pillory, 
are  admissible  witnesses,  unless  the  punbhment  was  inflicted  for  forgery,  per- 
jury, or  any  species  of  the  crimen  fohti,  or  any  other  crime  of  an  infamous 
nature.  See  i&rther  on  this  subject,  Oilb.  Law.  of  Evid.  142,  the  Law  of  Nisi 
Prius,  1st  ed.  413.  and  1  Wils.  part  2.   p.  18.  [9  Geo.  4.  c.  32.] 

(2)  But  now  it  is  settled,  that  all  persons  professing  to  believe  in  a  God, 
though  neither  believing  in  the  Old  or  New  Testament,  may  be  witnesses,  if 
sworn  according  to  the  ceremonies  of  their  own  religion.  See  in  1  Atk.  19. 
2  Eq.  Cas.  Abr.  397,  and  1  Wils.  part  1.  p.  84,  the  great  case  of  Omichund 
and  Barker,  in  which  lord  chancellor  Hardwicke,  assisted  by  the  two  chief  jus- 
tices and  the  chief  baron,  determined  that  the  deposition  of  one  who  was  of 
the  Oenioo  religion  should  be  read  in  evidence. 


K  1.  C.  1.  Sect.  1.        Of  Fee  simple.  [6.  b. 

And  the  courts  in  some  bookes  have  said  tbat  they  have  not 

seene  witnesses  challenged,  which  is  regalarly  to  be  nnderatood 

with  the  limitations  abovesaid;  but  such  as  are  returned  to  be  of 

a  jurie  are  to  be  challenged  for  the  causes  aforesaid  for  outlawry, 

and  divers  other  causes  (for  the  which  a  witnesse  cannot  be 

challenged),  and  such  process  against  witnesses  (3)  is  vanished. 

But  seeing  the  witnesses  named  in  a  deed  shall  be  joyned  to  the 

inquest,  and  shall  in  some  sort  joyne  also  in  the  verdict  (in  which 

case  if  jurie  and  witnesses  finde  the  deed  that  is  denied  to  be  the 

deede  of  the  partie,  the  adverse  partie  is  debarred  of  his  attaint, 

because  there  is  more  than  12  that  affirme  the  verdict)  (4),  it  is 

reason,  that  in  that  case  of  joyning  such  exception  shall  be  taken 

against  the  witnesse  as  against  one  of  the  jury,  because  he  is  in 

the  nature  of  a  juror,     [e]  And  therefore  to  put  one  example,  if  [«]  S4  K  i. 

he  be  outlawed  in  a  personal  action,  he  cannot  be  joined  to  the  ^i  ^^T^^^if^^' 

jury;  but  yet  that  is  no  exception  against  him  to  exclude  him  to  20.    12  Aw.' 

bo  swome  as  a  witnesse  to  the  jury:    And  the  reason  of  all  this  p.  1. 13. 41. 

is,  for  that  if  he  with  others  should  joyne  in  verdict  with  the  jurie  J®  ^"'  f*  ^^* 

in  affirmance  of  the  deed,  the  partie  should  be  barred  of  his  29  Aas.  15*. 

attaint.    But  note,  there  must  be  more  than  one  witnesse  that  40  Aat.  2.s. 

shall  be  jbined  to  the  inquest.     And  albeit  they  joyne  with  the  *J  ^^^30^* 

jury,  and  finde  it  not  his  deed,  notwithstanding  this  joyning,  the  '     ' 

partie  shall  have  his  attaint;  for  it  is  a  maxim  in  law,  [/]  that  ry-i  ^g  ^  3  39 

witnesses  can  nottestifie  a  negative  (5),  but  an  affirmative.     And  12  H.  6.  fo.  6.  a. 

if  one  of  the  witnesses  named  in  the  deed  be  one  of  the  panell,  he  ^  ^  ^*  ^^' 

shall  be  put  out  of  the  panell :  and  all  these  secrets  of  law  notably  ^2  h.  4. 9. 

appeare  in  our  bookes.  19  s.  2. 

Au.  408.    Paseh.  14  B.  S.  ooitun  rege  Devon,  in  Thesanr.    Fleta,  Ub.  S.  «ap.  0. 
F.  N.  B.  106.  b.  and  97.  o.    (Post  308.) 

To  shut  up  this  point,  it  is  to  be  knowne,  [jgf]  that  when  a  triall  u/]  Miiror,  car. 
is  by  witnesses,  regularly  the  affirmative  ought  to  bo  proved  by  *•  ^^*  ^"*' 
two  or  three  witnesses,  as  to  prove  a  summons  of  the  tenant,  or  s^et!  lib.  5 
the  challenge  of  a  juror  and  the  like.     But  when  the  trial  is  by  fo.  400. 
verdict  of  Iz  men,  there  the  judgment  is  not  mven  upon  witnesses,  (Poat  373.  a.) 
or  other  kinde  of  evidence,  but  upon  the  veraict;  and  upon  such 
evidence  as  is  ^ven  to  the  jury,  they  give  their  verdict.     And 
Bracton  saith,  tnere  is  prohatio  dupt^,  viz.  viva,  as  by  witnesses 
vivd  voce;  and  mortuay  as  by  deedes,  writings,  and  instruments. 
And  many  times  juries,  together  with  other  matter,  are  much  in- 
duced by  presumptions ;  whereof  there  be  three  sorts,  viz.  violent, 
probable,  and  lisht  or  temerary.     Videnta  prsMumptioia  manie 
times  plena  probalio  ;  as  if  one  be  nu|ne  thorow  the  bodie  with  a        ^>  ^v  J  ^!^  ^  ^ 
sword  in  a  house,  whereof  he  instantly  dieth,  and  a  man  is  seene 
to  come  out  of  that  house  with  a  bloody  sword,  and  no  other  man  neta,  lib.  60. 
was  at  that  time  in  the  house.     PreMumptio  probahUis  moveth  oa- 33. 
little ;  hvit  prasMumpHo  levis  teu  iemstoriamoyeih  not  at  all.  So  ^^  ^  ^  21  *b. 
it  is  in  the  case  of  a  charter  of  feoffment,  if  all  the  witnesses  to 

the 

« 

(3)  See  further  on  this  subject  of  joining  with  the  jury  the  witnesses  named 
in  a  deed,  and  the  process  for  that  purpose,  88  H.  6.  19,  and  in  Yin.  Abr. 
Evidence,  H.  a.  and  J.  a. 

(4)  Ace.  1  Rob.  Abr.  280.  nl.  14,  and  2  Inst.  662.     See  infra,  n.  5. 

(5)  Ace.  4  Inst.  279,  and  the  references  supra  in  n.  4.  But  see  1  Ro. 
Rep.  83.  Comb.  18.  57.  Gilb.  Law  of  Evid.  157.  Law  of  Nisi  Prius, 
1st  ed.  422. 


/f  > 


6-  b-  7.  a.]  Of  Fee  simple.       L.  1.  C.  1.  Sect  1. 

Glaov.  lib.  10.  the  dccd  be  dead  (as  no  man  can  keep  his  witnesses  alive,  and 
pT?^rh  A  *™^  weareth  out  all  men),  then  violent  presumption,  which 
oaf  33.  *  *  *        Btands  for  a  proofe,  is  continuall  and  quiet  possession ;  for  ex 

Siutumitate  temportB  omnia  praesumuntur  solcmniter  esse  acta. 

Also  the  deed  may  receive  credit  per  coUafion^m  sigUlorum 

scrtpfuras  due.  et  super  fidem  carfarum  mortutis  testibus  erii  ad 

pairiam  de  necessitate  recurrendum. 
[A]  Paeeh.  10.  Note,  it  hath  been  resolved  by  the  justices,  that  a  wife  [h]  can- 

Banco  upon  the  ^^^  ^  produced  either  against  or  for  her  husband  (6),  qua  sunt 
8tat.  of  bank-  ^^^se  animoi  in  came  und;  and  it  might  be  a  cause  of  implacable 
'ou^*  discord  and  dissention  between  the  husband  and  thOvWife,  and  a 

2  Ro!Tbr'  685  ™®*^®  ®^  great  inconvenience ;  but  [t]  in  some  cases  women  are 
Hutt  115.*  '  by  law  wholly  excluded  to  beare  testimony ;  as  to  prove  a  man  to 
Rajm.  1.  be  a  villeine,  mvlieres  ad  prohationem  statits  homim's  admitti  non 

\  Keb*^m '  dehent.  It  was  also  agreed  by  the  whole  court  [A;],  that  in  an 
1  Bid.  431.)  information  upon  the  statute  of  usury,  the  partie  to  the  usurious 
[{]  Fleta,  lib.  2.  contract  shall  not  be  admitted  to  be  a  witnesse  against  the  usurer, 
tft*  Viil  36  Iv^'  ^^^  ^^  effect  he  should  be  testis  in  proprid  causdy  and  should  avoyd 
19  E.  2.  ibid.  32.  tis  owne  bonds  and  assurances,  and  discharge  himselfe  of  the 
(PoBt  23.)  money  borrowed ;  and  though  he  commonly  raise  up  an  informer 

fk]  Tr.  8  Jac.  In  to  exhibit  the  information,  yet  in  rei  veritate  he  is  the 
SmTthe'^wi,  in  P*^**®  C^)'  ^^^  herewith  in  effect  agreeth  n^^  Britton,     f  7.  "I 
eyidenoe  npon     that  he  that  challengeth  a  right  in  the  thing  in  demand,     L  ^'  J 
an  information     cannot  be  a  witnesse,  for  that  he  is  a  party  in  interest  (1). 
of  nsnry.  '^^**  But  now  let  US  returne  to  that  from  the  which  by  way  of  digres- 
Brit.  fo.  134.       sion  (upon  this  occasion)  we  are  fallen. 

(Raym.  J  91. 

7  Mod.  118.)    (1  Sid.  61.    2  Ro.  Abr.  685.) 

And 

(6)  There  are  many  exceptions  to  this  rule,  as  well  at  common  law  as  under 
acts  of  parliament.  See  Gilb.  Law  of  Evid.  135.  Law  of  Nisi  Prius,  1st.  ed. 
435.  See  further  as  to  admitting  or  refusing  the  evidence  of  the  wife  or  hus- 
band against  each  other,  in  Cas.  B.  R.  temp.  Hardwicke,  265.  Rep.  of  Cas. 
B.  R.  temp.  Hardw.  140.     1  Atk.  451.     2  Kel.  62. 

(7)  But  this  objection  fails  where  the  debtor,  previously  to  his  examination, 
has  paid  the  money  borrowed,  there  being,  as  it  is  said,  no  remedy  to  recover 
the  money  back  again ;  and  therefore  in  such  a  case  his  testimony  hath  been 
received.  See  the  addit.  refer,  supra  in  marg.  letter  [A;],  and  Cas.  B.  R.  temp. 
Hardw.  266,  and  Gilb.  Law  of  Evid.  127.  See  1  Term  Rep.  296.    7  T.  R.  60. 

(1)  Besides  the  books  already  cited  on  the  subject  of  evidence,  see  Bun^ 
combe's  Trials  per  Pais'iu  the  Chapter  on  Evidence,  the  Law  of  Evidence,  smd 
the  title  evidence  in  the  several  Treatise  on  the  Pleas  of  the  Crown,  and  in 
the  several  Abridgments  of  Law  and  Equity.  As  to  the  book  intitled  the 
Theory  of  Evidence,  it  is  included  in  the  Law  of  Nisi  Prius,  The  writings  of 
the  civilians  on  evidence  are  very  numerous ;  and  the  curious  reader  may  see 
an  account  of  them  in  Buderus's  edition  of  the  Bihlioiheca  Juris  selecta,  by 
Struvius.  Amongst  the  most  admired  of  their  professed  writers  on  the  subject 
are  Menochius  de  PresumptionibuSj  Mascardus  de  Probationibits  Everhardus  de 
Testibus  et  Fide  Instrumentorum,  and  Farinacius  de  Testibus.  Struvius's  Bib- 
liotheca  Juris  will  bo  found  very  useful  to  the  diligent  student,  by  introducing 
him  to  a  knowledge  of  the  principal  books  on  the  law  of  nature  and  nations, 
the  eivil  and  canon  law,  and  the  laws  of  most  of  the  countries  in  Europe^  and 
of  the  characters  of  the  several  writers.  It  is  to  be  wished  that  we  had 
a  BiblioHieca  Juris  Anglicani,  written  on  the  same  critical  and  enlarged  plan. 
Such  a  work  has  been  attempted  by  Mr.  Gatzert,  a  German  writer,  who 
has  lately  published  at  Gottingen  a  book  intitled  Commentatijo  Juris  Exotici 

Historico-LiUcra  ria 


L.  1-  C.  !•  Sect.  !•        Of  Fee  simple.  [7.  a. 

And  the  ancient  charters  of  the  king  which  passed  away  any  (2  Inat  77.) 
franchise  or  revenue  of  any  estate  of  inheritance,  had  ever  this 
clause  of  hiis  testihvs^  of  the  greatest  men  of  the  kingdome,  as  the 
charter  of  creation  of  nohility  yet  have  at  this  day.     When  hiU 
testihus  was  omitted,  and  when  te^e  me  ipso  came  into  the  king's 
grants,  you  shall  reade  in  the  Second  Part  of  the  Institutes  (2)| 
Magna  Charta^  cap.  38.     I  have  tearmed  the  said  parts  of  the 
deed  formall  or  orderly  parts,  for  that  they  be  not  of  the  essence 
of  a  deed  of  feeoffment;  for  if  such  a  deed  be  without  ^remiwesi 
hahendum^  tenendum,  reddendum^  clause  of  warranties  the  clause 
of  in  cujus  rei  testimonium,  the  date,  and  the  clause  of  hiis  teS' 
films,  yet  the  deed  is  good.     [/]  For  if  a  man  by  deede  give  [/]  Mirror, 
lands  to  another  and  to  his  heirs  without  more  saying,  this  is  ^^^P*  ^*  ^^^^  ^* 
good  if  he  put  his  seale  to  the  deede,  deliver  it,  and  make  livery  qi^^'ii'iI^^iq' 
accordingly,     [g]  So  it  is  if  J.,  eive  lands  to  have  and  to  hold  cap.  12. 
to  B,  and  his  heires,  this  is  good,  albeit  the  feoffee  is  not  named  Bract  lib.  5. 
in  the  (8)  premisses.    And  yet  no  well  advised  man  will  trust  to  pi^i^f^f^  q 
such  deeds  which  the  law  by  construction  maketh  good,  ul  res  ca.  32. 
magis  valeat;  but  when  forme  and  substance  concurre,  then  is  Brit.  fo.  66. 
the  deede  faire  and  absolutely  good.     The  sealing  of  charters  (?^  ^^^*    , .. 
and  deeds  is  much  more  ancient  than  some  out  of  error  have  Law^verb.  Falts. 
imagined  (4);  for  the  charter  of  king  Edwyn,  brother  of  king  Vid.  Glanvii. 
Edgar,  bearing  date  anno  Domini  95b,  made  of  the  land  called  V^:  ^^-  ^'  ^^* 
Jecklea  in  the  Isle  of  Ely,  was  not  only  sealed  with  his  owne  sect  3,  and  c  3. 
seale  (which  appeareth  by  these  words  ego  Edwinus  gratid  Dei  (2  Ro.  Abr.  66. 
totius  Britannicse  teUuris  rex  m^um.  donum  propria  sigUlo  con-  Pf*  ^^ 
firmavi),  but  also  the  bishop  of  Winchester  put  to  his  seale,    ^'  '^ 

ego  JElficinuSy  Winton,  ecclesiee  divinus  speculator,  proprium 
sigillum  impressi.  And  the  charter  of  King  Offa,  whereby  he 
gave  the  Peterpence,  doth  yet  remaine  under  settle.  But  no 
king  of  England  before  or  since  the  Conquest  sealed  with  any 

seale  , 

s 

Historico  Litteraria  de  Jure  Communi  Anglise,  But  though  Mr.  G-atzert, 
when  the  disadvantage  of  his  being  a  foreigner  is  considered,  has  really  done 
wonders ;  yet  it  is  not  to  be  conceived  that  such  a  work  can  ever  be  executed 
with  the  requisite  judgment,  accuracy,  and  nicety,  until  the  task  is  undertaken 
by  one  of  our  own  country,  who  hath  been  regularly  trained  in  the  study  of 
the  English  law,  and  is  familiarly  acquainted  with  all  the  writers  on  our  laws, 
constitution,  and  history. 

(2)  In  the  second  Institute,  sir  Edward  Coke  seems  to  think,  that  the 
clause  of  teste  me  ipso  was  first  introduced  into  the  king's  grants  in  the  time  of 
Bichard  the  second;  but  Mr.  Madoz  dates  the  use  of  it  much  earlier,  and  gives 
an  instance  in  the  reign  of  Bichard  the  first.  See  2  Inst.  77,  and  Mad.  Form. 
Anglic.  Dissert,  p.  82. 

(3)  The  cases  in  3  Leon.  33,  and  2  Bo.  Abr.  66.  pi.  13,  are  contra.  That 
in  Cro.  Eliz.  902,  and  917,  also  seems  contra  on  the  first  reading;  though  on 
examination  the  question  appears  to  have  been  rather  on  the  manner  of 
pleading  the  deed  than  on  the'  operation  of  it.  But  in  Car.  Bcp.  123,  there 
is  a  case  of  the  21  and  22  Eliz.  in  which  the  two  chief  justices  and  the  chief 
baron  certified  to  the  chancellor,  that  a  lease  was  good  in  law,  though  the 
lessee  was  named  in  the  habendum  only ;  and  the  case  in  Allen,  41,  is  also 
with  lord  Coke. 

(4)  See  further  as  to  the  antiquity  of  sealing  deeds  in  Seld.  Jan.  Angl.  b.  2. 
c.  2.  Mad.  Form.  Anglic.  Dissert,  p.  27,  and  Nichols.  Eng.  Histor.  Libr. 
2d  ed.  241. 
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0eale  of  armee  before  king  R.  1,  but  the  seale  was  the  king 
sitting  in  a  chaire  on  the  one  side  of  the  sealc,  and  on  hone- 
baeke  on  the  other  side  in  divers  formes.  And  king  R.  1.  sealed 
with  a  seale  of  two  lyons,  for  the  Conqueror  of  England  bare 
two  lyons ;  and  king  John  in  the  right  of  Aoqnitaine  (the  duke 
whereof  bare  one  Ijon)  was  the  first  that  bare  three  lyons,  and 
made  his  seale  accordingly,  and  all  the  kings  since  have  followed 
him.  And  king  E.  3.  in  anno  13  of  his  raigne,  did  quarter  the 
armes  of  France  with  his  three  lyons,  and  tooke  upon  him  the 
title  of  king  of  France^  and  all  his  successors  haye  followed  him 
therein. 

In  ancient  charters  of  feoffment  there  was  never  'mention 
made  of  the  delivery  of  the  deed,  or  an  v  livery  of  seisin  indorsed ; 
for  certainly  the  witnesses  named  in  the  deed  were  witnesses  of 
both :  and  witnesses  either  of  delivery  of  the  deed,  or  of  livery 
of  seisin,  by  ezpresse  tearmes  was  but  of  later  times,  and  the 
reason  was  in  respect  of  the  notoriety  of  the  feoffment  And 
I  have  knowne  some  ancient  deeds  of  feoffment  having  livery  of 
seisin  indorsed  suspected,  and  after  detected  of  forgone.  As  if 
a  deed  in  the  stile  of  the  king  name  him  de/enwr  Jidei  before 
13  H.  8,  or  9upreme  head  before  20  H.  8,  at  which  time  ho  was 
first  acknowledffed  supreme  head  by  the  deargy,  albeit  the  king 
21  H.  8.  eap.  16.  used  not  the  stile  of  n^eme  head  in  his  charters,  &c.  till  22  H.  8, 

or  king  of  Ireland  before  83  H.  8,  at  which  time  he  assumed  the 
title  of  king  of  Ireland  (5),  being  before  that  called  lord  of  Ire- 
land, it  is  certainly  forged ;  et  siede  simililms. 

And  some  have  observed  that  grace  was  attributed  to  king 
H.  4,  eaxeUent  grace  to  king  H.  6,  majesHe  to  king  H.  8,  and  be- 
fore, the  king  was  called  $overeign  lordj  hige  lord^  highnessy  and 
kingly  highnesse,  which  in  Latin  in  legf^l  proceedings  is  called 
regia  ceUitudo;  as  the  beginning  of  the  petition  of  right  to  the 
king  is  humiUimhfupplicavit  vestrsB  cdtitudini  regia,  dec.  and  the 
like.  And  upon  this  occasion  it  shall  not  be  impertinent,  seeing 
it  is  part  of  the  fermall  deed,  to  set  down  the  several  stiles  of 
the  kings  of  England  since  the  Conquest. 

William  the  Conqueror  commonly  stiled  himselfe  WlUxdmus 
rexj  and  sometimes  WiUtdmus  rex  Anglorum,  And  the  like 
did  William  Rufus,  and  sometimes  Willtelmus  Dei  graiid  rex 
Anglarum, 

Henry  the  first,  Henricus  rex  Anglorumf  and  sometimes  Hen- 
ricus  Dei  gratid  rex  Anglorum, 

Mawde,  the  sole  daughter  and  heir  of  H.  1,  wrote  McUildis 
imperatrix  Henrici  regis  JUia  et  Anglorum  damina  ;  divers  of 
whose  creations  and  srants  I  have  scene. 

King  Stephen  used  the  stile  that  King  H.  1,  did. 

Hennr  the  2,  Fitz-Empras,  omitted  Dei  gratid,  and  used  this 
stile,  HenricuB  Rex  AngilcBy  dux  NbrmannicB  et  AquitanisB,  et 
comes  Andegavim,  he  having  the  duchy  of  Aquitaine  and  earlc- 
dome  of  Poitiers  in  the  right  of  Elianor  his  wife  heire  to  both, 
and  the  earldome  of  Anjowe  Toumie  and  Maine,  as  sonne  and 
heire  to  Jefferjr  Plantaganet  by  the  said  Mawde  his  wife,  daugh- 
ter and  sole  heire  of  king  H.  1.  She  was  first  married  to  Henry 
the  emperor,  and  after  his  death  to  the  said  Jeffery  Plantagenet. 

Which 


Vid.  2  H.  4. 
c.  Ibf  where 
royaU  majesty 
is  attributed  to 
the  kincy  and 
crimen  UBssd 
majestatis  fan 
more  ancient 


(5)  See  post  7.  b.  n.  I. 
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Which    daehie    of  Aqnitaine  doth    inolude  Gascoigne    and 
Goien. 

King  B.  1;  used  the  stile  that  H.  2,  his  father  did ;  yet  was 
he  king  of  Cyprus,  and  after  of  Jerusalem,  bat  never  used  either 
of  them. 


[7.  1      i9*  King  John  used  that  stile,  but  with  this  addition, 
b.  J  damtnvs  Hthemias;  and  yet  all  that  he  had  in  Ireland 
was  conquered  by  his  father  king  H.  2,  which  title  of 
dominus  HihemioR  he  assumed  as  annexed  to  the  orowne,  albeit 
his  &ther,  in  the  28  yeare  of  his  raigne  had  created  him  king  of 
Ireland  in  his  lifetime  (1). 

King  H.  8,  stiled  himselfe  as  his  father  king  John  did,  untill 
the  44  yeare  of  his  raigne,  and  then  he  left  out  of  his  stile,  dux 
^ormannuBf  et  comes  AndegamtEy  and  wrote  on]|y  rex  Anfflioe, 
damintu  HtbemiaSf  et  dux  Aquttanice, 

King  E.  1,  stiled  himselfe  in  like  manner  as  king  H.  8,  his 
father  did,  rex  Anglvoe  dominus  HibemioBf  et  dux  AguiUmioe. 
And  so  did  king  E.  2,  during  all  his  raigne.  And  king  E.  8.  used 
the  selfe  same  stile  until  the  18  yeare  of  his  raigne,  and  then  he 
stiled  himselfe  in  this  forme,  Edwardus  Dei  graiid  rex  Anglue 
et  FranctXf  et  domtnus  HihemioRj  leaving  out  of  his  stile  dux 
AquUanim.  He  was  king  of  France  as  sonne  and  heire  of  Isabel 
wife  of  king  E.  2,  daughter  and  heire  of  Philip  le  Beau  kins  of 
France.  He  first  quartered  the  French  armoires  with  the  EngUsh 
in  his  great  scale,  anno  Domini  1388,  et  regni  iui  14. 

King  R.  2,  and  king  H.  4,  used  the  same  stile  that  king  E.  8, 
did.  And  king  H.  5,  until  the  8  yeare  of  his  raigne  continued 
the  same  stile,  and  then  wrote  himself  rex  Angliaty  Jueres  ei 
regens  PrancioBj  et  dominus  ffibemioR,  and  so  continued  during 
his  life. 

ELing  H.  6,  wrote  Henrtcus  Dei  gratid  rex  Anglise  et  Framdce^  Vid.  Rot 
H  dominus  Hibemiae,     This  king  being  crowned  in  Paris  kinc  P»rUam.  aano 
of  France  used  the  said  stile  89  yeares,  till  he  was  dispossessed  \^^^  ^'lAXtk  ' 
of  the  crowne  by  king  E.  4,  who  after  he  had  raigned  also  about  rex  Franeiss  et 
ten  yeares,  king  H.  6,  was  restored  to  the  crowne  againe,  and  AngliA,  et 
then  wrote,  Henricus  Dei  gratid  rex  Anglice  et  Frattcice,  et  aJbernUe. 
tlominus  HibemioPf  ah  inckoatione  regni  sui  49  et  receptionis 
regice  potestatis  prima. 

King  E.  4,  R.  8,  and  H.  7,  stiled  themselves,  rex  Anglice  et 
FrandcBy  et  dominus  Hibemioe. 

King  H.  8,  used  the  same  stile  till  the  tenth  yeare  of  his  raigne, 
and  then  he  added  this  word  (octavus')  as  Henrvcus  octavus  Dei 
gratify  <Sx.  In  the  13  yeare  of  his  raigne  he  added  to  his  stile 
Jidei  defensor  (2).  In  the  22  yeare  of  his  raigne,  in  the  end  of 
his  stile  he  added,  stmremum  caput  Ecdesice  Anglicance  (8).  And 
in  the  28  yeare  of  his  raigne  ne  stiled  himself  thus,  Menricus 
octavuSf  Dei  gratid  Angliae  Francice  et  HibemuB  rex,  Jidei  de- 

fensoTy 

■  ■        ■     I  I      i  I  ■  ■  ■  ■  I  I  m 

(1)  See  further  as  to  the  deduction  and  change  of  the  king's  title  in  respect 
to  Ireland,  in  Seld.  Tit.  Hon.  b.  1.  c.  4.  s.  2. 


However,  it  has  been  asserted,  that  Hen.  7  had  same  title.    See  Peck.  Collec- 
tion of  Historical  Pieces,  p.  86. 
(8)  See  Bum.  Hist.  Beform.  v.  1.  p.  186. 
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fcMOT^  dtc,  et  in  terrd  ecdesicB  Angliccmce  et  Hihemise  mpremufi^ 
caput  (4). 

King  E.  6,  used  the  same  stile,  aud  so  did  queen  Mary  in  the 
beginning  of  her  raigne,  and  bj  that  name  summoned  her  first 
parliament,  but  soone  after  omitted  tuprenium  caput  And  after 
her  marriage  with  king  Philip,  the  stile  notwithstanding  that 
omission  was  the  longest  that  ever  was,  viz.  Philip  and  Marr/^ 
hy  the  grace  of  God,  king  and  queene  of  England  and  IVance, 
Naples,  Jerusalem,  and  (5)  Ireland,  defenxden  of  Hie  faith^ 
princes  of  Spaine  and  Cicilie,  archdukes  of  Austria,  dvJees  of 
Jdilfaine^  Burgundy  and  Brabant,  countees  of  Hashurgh,  Flan- 
ders  and  TyroU,  And  this  stile  continued  till  the  fourth  and 
fifth  yeare  of  king  Philip  and  queene  Mary,  and  then  Naples 
was  put  out,  and  in  place  thereof  both  the  Cicilies  put  in,  and 
so  it  continued  all  the  life  of  queene  Mary. 

I  need  not  mention  the  stile  of  queene  Elizabeth,  king  James, 
nor  of  our  sovereigne  lord  king  Charles,  because  they  are  so  well 
knowne ;  and  I  feare  I  have  boene  too  long  concerning  this  point, 
which  certainly  is  not  unnecessary  to  be  knowne  for  many  res- 
pects. But  to  shew  the  causes  and  reasons  of  these  alterations 
would  aske  a  treatise  of  itselfe  (6),  and  doth  not  sort  to  the  end 
that  I  have  aimed  at.  And  now  let  us  retume  to  the  learning 
of  charters  and  deeds  of  feoffments  and  grants. 

Yery  necessary  it  is  that  witnesses  should  be  underwritten  or 
Livery  of  seuin  indorsed,  for  the  bot^ir  strengthening  of  deeds,  and  their  names 
feoffmentfvid  C'^  ^^^7  ^^  Write)  written  with  their  owne  hands.  For  livery 
Sect.  59.        '    ^^  seisin  see  hereafter,  Sect.  59,  and  for  deeds,  Sect.  66,  and  of 

conditionall  deeds  see  our  author  in  his  Chapter  of  Conditions. 
And  now  let  us  proceed  to  the  other  words  of  our  author. 

Mirr.  cap.  2.  "  ^^  ^^^  and  to  his  heires,"     Hceres,  in  the  legall  understand- 

sect.  15.  Braot  ing  of  the  common  law,  implyeth,  that  he  is  exjustis  nuptispro- 
i??*  ^i'lf'if^  ^*  cresetus  ;  for  hxjeres  legitimus  est  quern  nuptice  demonstrant,  and  is 
oap.  1.  k  54.  ^®  ^  whom  lands,  tenements,  or  hereditaments,  by  the  act  of 
A  lib.  1.  oap.  13.  €rod  and  right  of  blood  do  descend  of  ^me  estate  of  inheritance. 
Glanvil.  Jib.  7.  For  solus  Deus  han'edcmfacere  potest,  non  homo :  dicuntur  autem 
OIL  12  and  13  Jic^cditos  et  hwres  ah  haerendo,  qudd  est  arcti  insidendo,  nam  qui 
(Poat  237.  b.)'  hmres  est  hceret ;  vel  dicitur  ah  hanrendo,  quia  hcereditas  sihi  hoe- 
ret,  licht  nonnulli  hseredem  dictum  velint,  qudd  hceresfuit,  hdc  est, 
dominus  terrarum,  &c,  qiise  ad  eum  preveniunt, 

A  monster,  which  hath  not  the  shape  of  mankind,  cannot  be 

heire  or  inherit  any  land,  albeit  it  be  brought  forth  within  mar- 

[a]  Bract,  lib.  5.  riage  ;[a]  but  although  he  hath  deformity  in  any  part  of  his  body, 

fol.  487,  438. 

Brit  oa.  66.  foL  167.  and  ea.  83.    Fleta^  lib.  1.  ca.  5.    (Poat  20.  b.) 

yet 

(4)  See  the  35  H.  8  c.  3,  which  ratifies  the  king's  stile. 

(5)  Though  Henry  the  8th  and  Edward  the  6th  had. both  used  the  title  of 
king  of  Ireland,  yet  pope  Paul  the  4th,  dissembling  notice  of  it,  conferred  the 
same  title  ss  &neto  one  upon  Philip  and  Mary,  in  order  that  the  world  might 
deem  their  use  of  the  title  merely  the  effect  of  his  power.  Heyl.  Hist.  Keform. 
69,  70. 

(6)  See  further  concerning  the  stiles  of  the  kings  of  England,  and  also  of 
Great  Britain,  since  the  union  of  the  two  kingdoms,  in  Nichols.  Eng.  Histor. 
Libr.  2d  ed.  p.  248,  and  the  several  Treatises  which  have  been  published  on 
the  English  Coins. 
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yet  if  he.  hath  hnman  shape  he  may  be  heire.  Hii  qui  contra 
jfbrmam  hv/mami  generis  converto  more  procreantur,  tU  n  mtdter 
monttrosum  vdprodigioswM  enixa,  inter  liberos  non  computentur, 
I^rtus  tamen  cut  natura  cUiquantiUem  ampltaverit  vel  dimi- 
nuerit,  non  tamen  mperahundanter  (ut  n  sex  digitos  vd  nisi 
quatuor  hahuerU)  bene  debet  inter  liberos  connumerari. 

[8.  1     MS^Si  imUilia  natura  reddidit,  ut  si  membra  tortuosa 
a.  J     habueritf  non  tamen  is parttbsmonstrotiss.  Another  eaith 

ampliatio  seu  diminvMo  membrorum  non  nocet.  [6]  A  [&]  Vid.  Sect 
bastard  oannot  be  heire,  for  (as  hath  beene  said  before)  qui  ex  «?  o^J^'o?™**' 
damnato  cuito  nascuntwr  inter  liberos  non  computentur.     Every  BritVo.    Fleta. 
heire  is  either  a  male  or  female.     And  an  hermaphrodite,  that  is  lib.  i.  ea.  5.  and 
both  male  and  female.      And  an   hermaphrodite  (which  is  p.^'^'  \, 
idso  called  Androgynus)  shall  be  heire,  either  as  male  or  femalci  3  sIl^^Dtr!'^" 
according  to  that  kind  of  the  sexe  with  doth  prevaile.     J7er-  ooDg.  88. 
m^phrodita,  tarn  mascido  qudm/ceminas  comparatury  secundum  ii/^'  ^^^' 
praevcUescentiam  sexOs  incalescentis.     And  accordingly  it  ought       '^ 
to  be  baptised.     See  more  of  this  matter  Sect.  85. 

[e]  A  man  seised  of  lands  in  fee  hath  vssme  an  alien  that  is  borne  («)  Minor,  oa.  l. 
out  of  the  king's'  ligeance;  he  cannot  be  heire,  propter  defectum  ca.  8.  leot 
subjectionis  (1),  albeit  he  be  borne  within  lawAul  marriage.     If  ^"  ^I'f.?*  r 
made  denisen  by  the  king's  letters  patent^  yet  cannot  he  inherit  fo.  415. 427.* 
to  his  father  or  any  other.   Bat  otherwise  it  is,  if  he  be  nataraliaed  Brit  Co.  29. 
by  act  of  parliament ;  for  then  he  is  not  accounted  in  law  alieni^  ^*  Jt;  ^**i/b  s 
genoy  but  indigena.    But  after  one  be  made  denisen,  the  issue  bt.  677. 
that  he  hath  afterwards  shall  be  heir  to  him,  but  no  issue  that  25  E.  3  de  natia 
he  had  before.     If  an  alien  cometh  into  England  and  hath  issue  ^J^  ™*^' 
two  sonnesy  these  two  sonnes  are  indigena  subjects  borne,  be-  cousinage,  6. 
cause  they  are  borne  within  the  realme.     And  yet  if  one  of  them  42  E.  3. 2! 
purchase  lands  in  fee,  and  dieth  without  issue.  Lis  brother  ahall  ^^  S*  ^'  ^^'^ 
not  be  his  heire  (2) ;  for  there  was  never  any  inheritable  blood  3  hTs.  55/  22 

H.  6.  88.  9H.  4.7.  7  Go.  1,  Id  Calvin's  caae.  (Cro.  Jam.  589.  Gob.  276.  1  Sid. 
195.  201.  N07,  158.  T.  Jo.  10.  Vaagh.  274.  2  Sid.  23.  Hardr.  224.  2 
Ventr.  1.),  1  Ed.  3.  4.  6  Ed.  3.  55.  27  E.  3.  77.  8  £.  2.  disoent  Br.  64.  81  E. 
1.  disoent  17.  46  E.  8.  Petition,  20.  26  Ass.  p.  2.  49  Abb.  pi.  4.  29  Ass.  pL  11. 
9  H.  5.  9. 

betweene 

(1)  K  the /other  in  this  cause  is  to  be  supposed  a  natural-bom  subject  at  the 
birth  of  the  issue,  the  child  would  now  be  also  a  natural-bom  subject  by  force 
of  the  7  Ann.  c.  5,  and  4  Qeo.  2.  c.  21.  But  the  children  of  persons  attainted 
of^  or  liable  to  the  penalties  of  treason,  or  in  the  seryxce  of  a  foreign  state  in 
enmity  with  Great  Britain,  are  excepted  from  the  benefit  of  this  provision. 
See  the  25  Bd.  3.  st.  2,  whicli  declares,  that  at  conunon  law,  the  children  of  the 
king,  wherever  bom  may  inherit.  The  same  statute  enables  children  bom 
abroad  to  inherit,  if  at  their  birth  both  their  parents  are  within  the  kind's 
allegiance,  and  their  mothers  pass  the  sea  with  the  licence  of  their  husbands. 
Amongst  the  MSS.  in  lincoln's-Inn  library,  there  is  a  very  leamed  dialogue 
between  two  seijeants  on  the  26  E.  8.  See  lib.  no.  80.  See  also  post.  128.  b. 
129,  and  Cro.  Cha.  601. 

(2)  In  the  Case  of  Gollingwood  and  Pace,  the  court  denied  this  to  be  law; 
and  held  that  the  sons  of  aliens  were  inheritable  to  each  other.  See  in  1  Sid. 
198,  and  1  Ventr.  413,  the  very  elaborate  speech  by  lord  chief  justioe  Hale, 
on  giving  the  judgment  of  the  court.  And  now  by  the  11  and  12  W.  3  0.  6, 
naturairbom  (a)  subjects  may  derive  a  title  by  descent  through  their  parents, 
though  aliens ;  but  the  25  Geo.  2.  c.  89,  confines  the  benefit  of  the  former 
statute  to  such  heirs  as  shall  be  living  and  capable  of  taking  at  the  death  of 

the 
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betweene  the  &ther  and  ihem ;  tad  where  the  eoniies  by  no  poe- 

fiibilitj  can  be  heire  to  the  faiheiy  the  one  of  them  shall  not  be 

heire  to  the  other.    See  more  at  large  of  this  matter  Sect.  198. 

f      If  a  man  be  attainted  of  treason  or  felony,  although  he  be  borne 

within  wedlocke,  he  can  be  heir  to  no  man,  nor  any  man  heire 

to  him,  propter  delvGhMn^  for  that  by  his  attainder  his  blood  is 

corrupted.    And  this  corruption  of  blood  is  so  high,  as  it  cannot 

abeolutely  be  salved  and  restored  but  by  act  of  parliament ;  for 

albeit  the  person  attainted  obtaine  his  cliarter  of  pardon,  yet  that 

/  doth  not  make  any  to  be  heire  whose  blood  was  corrupted  at  the 

[d]  stanf.  PI.      time  of  the  attainder,  either  downward  or  upward.     [^]  As  if  a 

Cor.  1®^^^^-      mau  hath  issue  a  sonne  before  his  attainder,  and  obtaineth  his 

fo![7a2  ^33.        pardon,  and  after  the  pardon  hath  issue  another  sonne,  at  the 

376.  and  lib.  5.    time  of  the  attainder  the  blood  of  the  eldest  was  corrupted,  and 

fo.  374.   Biiw     therefore  he  cannot  be  heire.    But  if  he  die  living  his  father,  the 

fietiL^  l!  oa!28.  J^^^S^  sonne  shall  be  heire ;  for  he  was  not  in  esse  at  the  time 

(Noy,  170.  of  the  attainder,  and  the  pardon  restored  the  blood  as  to  all 

Finch,  Syo.  ed.    iflsues  bc^tten  fliterwards.    But  in  that  case  if  the  eldest  sonne 

PmIim!^^'^    hadsuryived  the  faUier,  the  younger  sonne  cannot  be  heire; 

Cro.  Chft.' (43.     because  he  hath  an  elder  brother  which  by  possibilitie  might 

1  Sid.  195. 202.  haye  inherited;  but  if  the  elder  brother  had  been  an  alien,  the 

Cro^i^'oso^i   J^^^£®'  Sonne  should  be  heire,  for  that  the  alien  never  had 

any  inheritable  blood  in  him.  (3)    See  more  plentifully  of  this 
mstter  Sect.  746,  747. 

If  a  man  hath  issue  tw6  sonnes,  and  after  is  attainted  of  treason 

or  felony,  and  one  of  the  sonnes  purchase  land  and  dieth  without 

issue,  the  other  brother  shall  be  his  heire ;  for  the  attainder  of 

the  father  corrupteth  the  lineall  blood  onely,  and  not  the  ool- 

laterall  blood  between  the  brethren,  which  was  vested  in  them 

before  the  attainder,  and  each  of  them  by  possibility  might  have 

been  heire  to  the  fitther;  and  so  hath  it  been  adju<^ged  (4). 

*h^  ^^-m^'     *  ^^^  otherwise  in  the  case  of  the  alieiy-nee,  as  hath  been  said. 

M^S!m%!      [^]  ^^^  ^^^  ^^®  holden,  that  a  man  after  he  be  attainted  of 

in  le  oaae  do       treason  or  felony  have  issue  two  sons  that  the  one  of  them 

Hobby  (a).^        cannot  be  heire  to  the  other,  because  they  could  not  be  heire  to 

[oL^Sof"  ^^  ''  *^®  father  for  that  they  never  had  any  inheritable  blood  in 

Brit  fol.  16.     •  them  (5). 

Floti)  lib.  Leap.  .      ^  _ 

68.    (1  Bid.  103.    1  Lev,  60.    Yangh.  274.    1  Yentr.  414. 

One 


the  person  last  dying  seised,  unless  such  heirs  happen  to  be  daughters,  and 
there  is  afterwards  a  son  or  another  daughter,  for  which  cases  the  statute  makes 
a  special  provision.===(a)  In  Litt  R.  29,  many  of  the  judges  are  said  to  have 
held,  that  the  stat.  of  Ed.  8.  ought  to  be  construed  diUrumUve;  and  that  if 
either  of  the  parents  was  a  natural-bom  subject,  it  wiU  be  sufficient  to  make 
the  child  so.  But  see  1  Vent  422.  See  also  21  H.  6.  28.  1  R.  8.  4,  and 
Cro.  Eliz.  8  &  4.  T.  R.  300.  In  which  last  case  the  son  of  an  English  mother 
and  alien  father  bom  out  of  the  king's  allegiance,  could  not  inherit  his 
mother's  land  in  England. 
(8)  Besides  the  authoritiee  in  the  margin,  see  W.  Jo.  84. 

(4)  See  P.  aoc  Noy,  158.    4  Leon.  5. 

(a;  See  as  to  Hobby's  ca.  Ld.  Bridgmaa's  Arg.  Ex.  Gh.  in  Gollingwood 
V.  Pace,  vol.  8, 16.  71/  of  his  MSS.  Rep.  Ld.  Bridgman's  MSS.  Rep.  are  in 
the  Mus.  Brit. 

(5)  The  principle  on  which  it  has  been  adjudged  that  the  children  of  an 
alien  may  be  heirs  as  between  themselves,  though  not  to  their  father,  seems  to 

reach 


ii.  1.  C.  1.  Sect.  1.        Of  Fee  simple.  [8.  a. 

[/]  One  that  is  borne  deafe  and  dnmbe  may  be  heire  to  [/jBnet 
another,  albeit  it  was  otherwise  holden  in  ancient  time.     And  so  lib.  5.  fo.  421. 
if  borne  deafe  dnmbe  and  blinde,  for  in  hoc  cclsu  viHo  parcitur  ^'^^fo*  12 
ncUurcUi,     Bat  contract  they  cannot.    Ideots,  leapers,  madmen,  i<ieti^  lib.  6.' 
outlawes  in  debt,  trespasses  or  the  like,  persons  excommunicated,  oa.  89. 47. 
men  attained  in  a  prcsmunire,  or  cpnyicted  of  heresie,  may  be  IJ  g*  |*  ^[L^g^' 
heires.  10  r  s.'  6S6 

18  B.  8.  53.    13  E.  8.    Ley.  49.    (1  Bo.  Abr.  626.) 

[jgi]  If  a  man  hath  a  wife,  and  dyeth,  and  within  a  very  short  &]  21  ^*  ^- ^^• 
time  after  the  wife  marrieth  againe,  and  within  9  months  (6)  hath  it,'^^1[^5*  ^^ 
a  ohilde,  so  as  it  may  be  the  childe  of  tbio  one  or  the  other,  some  Opui  ezimiimi 
have  said,  that  in  this  case  the  childe  may  choose  (7)  his  father,  ^8*  b.  lAmbRrd 
quia  in  hoc  cam  filiatio  non  potest  probarif  and  so  is  the  booke  to  .fonuoleffibtts 
be  intended ;  for  avoiding  of  which  question  and  other  inconve-  120. 72. 


ace. 


nienoes,  this  was  the  law  before  the  Conquest.  Sit  omnis  vidua  G3^*  ^^^'  ^^^* 
8Wt<  marito  duodecim  memibtAs^  et  n  maritaveritperdat  dotem  (8).  ^^  y^  ^ 

Oodb.281.)    (Poit  82.  b.) 

[h]  A  man  by  the  common  law  cannot  be  heire  to  goods  or  W  Bnot  lib.  4. 
chattels,  for  hceres  dicitur  ab  hcereditate.\i'\    If  a  man  buy  diyers  ^  '•  '?•  ^m\ 
fishes,  as  carps,  breames,  tenches,  &c.  and  put  them  in  his  pond,  ^\^\j^  lib.  e.' 
and  dyeth,  in  this  case  the  heire  shall  have  them,  and  not  the  oa.  l.  8. 
executors,  but  they  shall  goe  with  the  (9)  inheritance ;  because  ^'  ^ 
they  were  at  libertie,  and  could  not  be  gotten  without  industrie,    y"**  <*"•• 
as  by  nets,  and  other  engines.     Otherwise  it  is,  if  they  were  in  r^  ux^h.  se. 
a  trunke  or  the  like.     Likewise  deere  in  a  parke,  conies  in  a  and  87  El  Rot 
warren,  and  doves  in  a  dove-house,  young  and  old,  shall  goe  to  ^^^^^^^^ 
the  (10)  heire.     [Aj]  But  of  ancient  time  the  heire  was  permitted  Jf^  King^a  ^ 

Bench.    Stanford,  25.  b.    18  E.  4.  8.    22  Am.  26. 18  H.  8.  2  \k\  18  B.  3 

dot  186.  189,  140.      47  B.  8.  28.      26B.  8.fo.4S.        2«  K  8.  fo.  Vid.  for  an 
boirelomo  hnroditariooi  or  prinoipalins,  8eot.  12. 

to 

reach  the  case  of  children  bom  after  their  father's  attainder.  See  the  cases 
cited  in  n.  2.  supra.  Note  7.  12  b.  contr.  1  Lev.  60.  7  Yin.  571,  in  the 
notes  to  pi.  6.— TNote  88.1 

(6)  See  post.  l28.  b.  wnere  this  is  said  to  be  the  utmost  time  the  law  sup- 
poses a  woman  to  go  with  child,  and  the  authorities  which  the  reader  will  find 
there  cited  on  the  subject. 

(7)  Brooke  questions  this  doctrine ;  fipom  which  it  seems  as  if  he  thought  it 
reasonable,  that  the  circumstanoe  of  the  case,  instead  of  the  choioe  of  the 
issue,  should  determine  who  is  the  &ther.  SeeBro.  Abr.  Bastardy,  pi.  18,  and 
Palm.  10.    Post  128.  b.— [Note  89.] 

(8)  See  11  and  12  W.  8.  c.  4,  which  disables  persons  educated  in  the  popish 
religion,  or  professing  it,  from  inheriting,  but  in  respect  of  themselves  only,  if 
they  do  not  confirm  within  six  months  after  the  age  of  18;  and  provides  that 
till  they  do  conform,  their  protestant  next  of  kin  shall  enjoy.  By  the  same 
statute  papists  are  disabled  from  taking  lands  hj  pwrckoMy  which  should  have 
been  mentioned  before.  For  cases  on  the  construction  of  this  statute,  see 
1  Stra.  267.  2  P.  Wms.  8.  6.  and  182.  8  P.  Wms.  46.  1  Atk.  526. 528.2  Atk. 
210.  8  Atk.  155.  457.  2  Yes.  889.  1  Wils.  part  1.  p.  176.  Bep.  Cas.  B.  B. 
temp.  Hardw.  149.  Cas.  B.  B.  temp.  Hardw.  91;  and  Yin.  Abr.  Detnte,  1.  7. 
pi.  4,  and  5.— [Note  40.] 

(9)  Aco.  Cro.  Eli«.  872.  • 

(10)  It  is  said,  that  though  the  party  has  onlya  term  of  years,  still  such 
thnigs  will  go  as  accessary  to  the  land.  See  Wentw.  Off.  Ex.  ed.  1676. 
e.  5.  p.  75.  &  5  E.  8.  85.— [Note  41.] 


a  a.  a  b.]  Of  Fee  sLmple.     L.  1.  C.  1.  Sect  1. 

io  haye  an  a€ti<m  of  debt  upon  a  bond  made  to  his  ancest(»' 
and  his  heirea :  but  the  law  ia  not  bo  holden  at  this  day.  Vid. 
Sect  12. 

[l]Mimr,  oa.  L  U]  ^^^  ^^  ^^  to  be  noted,  that  one  cannot  be  heire  till  f  8.  1 
Mot  8.  after  the  death  of  his  aancestor.     Before  he  is  called  I    b.  J 

h«res  apparent,  heir  apparent. 

In  our  old  bookes  and  records  there  is  mention  made  of 
another  heire,  viz.  hssres  astrartu$  so  called  of  ctstre.f  that  is,  an 
harth  of  a  house;  because  the  auncestor  by  conveyance  hath  set 
[a]  Bnot  lib.  2,  kis  heir  apparent,  and  his  family,  in  a  house  and  living  in  his 
I?*  ^^'     g  life-time,  of  whom  Pra^n  saith  thus,  [a]  Item  esto  qttdd  hcaret 

B.^  L  Bo.  80.  ^  atrartuSy  vel  qudd  aliquis  d nfecesBor  restttuat  hasredi  in  vild  9ud 
de  Banoo.  hssreditcUem,  ef-  se  dimiseritj  videtUTj  qudd  nuUo  tempore  jaeebit 

^^"Tor,  oap.  3.  hsereditas,  et  ideo  qudd  nee  relevaripossitf  nee  debeat,  nee  rdevium 
Britton'  151.  b.  ^^**  [^]  ^^'  ^^®  benefit  and  safety  of  rieht  heires  contra  partus 
[ftf  Re^tr.  fo.'  mppontosy  the  law  hath  provided  remedie  by  the  writ  de  ventre 
}^'  Braoton,  inqnciendoy  whereof  the  rule  in  the  Register  is  this :  Nofa,  n 
Britton%o.  165.  9^^  hahens  hasreditatem  duxerit  aliquam  in  uxoreniy  et  pokea 
Fleta,  Ub.  1.  '  moriatur  iUe  sine  heerede  de  corpore  sua  exeunte,  per  quod  hmredi- 
•»•  !*•  ,  tas  illa/ratri  ipsius  defuncti  descendere  d^heat,  et  uocor  dicit  se  esse 

I^*J^!'m5  )  i^^'^^'Min/em  de  ipso  de/uncto  dim  nan  sity  hdbeat  f rater  ethoeres 

breve  de  ventre  inspiciendo.  It  seemeth  by  Bracton,  and  Fleta 
which  followed  him,  that  this  writ  doth  lie,  ubi  uxor  alicujus  in 
vitd  viri  sui  seprcegnantem  fecit  dim  non  sitj  vel  post  mortem  viri 
sui  se  prcegnantem  fecit  dim  non  sit,  ad  exhasredationem  veri 
hcerediSf  dhc,  ad  querelam  veri  hceredis  per  prseceptum  domini 
regis^  &c.  which  is  to  be  understood  according  to  the  rule  of  the 
Begiater.  When  a  man  havine  lands  in  fee  simple  dieth,  and  his 
wife  soone  after  marrieth  agame,  and  faines  herself  with  childe 
by  her  former  husband,  in  this  case  though  she  be  married,  the 
writ  de  ventre  inspiciendo  doth  He  (1)  for  the  heire.  But  if  a  man 
seised  of  lands  in  fee  (for  example)  hath  issue  a  daughter,  who 
is  heire  apparent,  she  in  the  life  of  her  father  cannot  have  this 
writ  for  divers  causes.  First,  because  she  is  not  heire,  but  heire 
apparent;  for,  as  hath  been  said,  nemo  est  hseres  viventis;  and 
this  writ  is  given  to  the  heire  to  whom  the  land  is  descended. 
And  both  Bracton  and  Fleta  say,  that  this  writ  lyeth  ad  querelam 
veri  JiaerediSf  which  cannot  be  in  the  life  of  his  auncestor;  and 
Britton,  to,  166.  herewith  agreeth  Britton  and  the  Register.  Secondly,  the 
b.  Regiit  ubi  taking  of  a  husband  in  the  case  aforesaid  beiuff  her  owne  act, 
^  cannot  barre  the  heire  of  his  lawfuU  action  once  vested  in 

him  (2).    Thirdly,  the  law  doth  not  give  the  heire  apparent 

any 

^1)  But  in  such  a  case  the  manner  of  proceeding  on  the  writ  de  ventre  tn- 
sptciende  is  not  the  same  as  where  the  party  remains  a  widow.  In  the  case  in 
Cro.  Jam.  685,  the  wife  was  married  to  a  second  husband,  when  the  writ  de 
ventre  iqnciendo  was  sued.  Therefore,  instead  of  ordering  her  into  the  sheriff's 
custody,  and  to  be  kept  by  him  till  delivered  of  the  child,  as  the  practice  is  if 
the  party  is  a  widow,  the  court  permitted  the  wife  to  remain  with  her  hus- 
band on  his  entering  into  a  recoffuiiance,  that  she  should  not  remove  from  the 
house  they  then  inhabited,  and  that  some  of  the  woman  returned  by  the  sheriff 
should  see  her  every  day,  and  that  three  or  more  of  them  should  lie  present  at 
her  delivery.— [Note  42.] 

(2)  This  is  a  reason  why  the  actual  heir  should  have  his  writ  notwith- 
standing the  wife's  marrying  a  second  husband,  but  is  foreign  to  the  heir 

apparents 


L.  1.  C.  1.  Sect  1.        Of  Fee  simple.  [8.  b. 

any  writ,  for  it  is  not  certaine  whether  he  shall  be  heire,  iokts 
Deus  /acit  haaredeM,      Fonrthlj,  the  inooikveilienoe  were  too 

great,  if  heires  apparent  in  the  life  of  their  annoestor  should 
ave  sach  a  writ  to  examine  and  trie  a  man's  lawfull  wife  in 
such  sort  as  the  writ  de  ventre  intpiciendo  doth  appoint :  and  if 
she  should  be  found  to  be  with  childe,  or  suspect,  then  she  must 
be  removed  to  a  castle,  and  there  safely  kept  until  her  delivery, 
and  so  any  man's  wife  might  be  taken  from  him  against  the  laws 
of  God  and  man. 

The  words  of  the  writ  de  ventre  intpiciendo  makes  this  evident.  Vide  Braeton, 
Rex  vie,  iohUem.     Honstravit  nobis  A.  qu6d  cum  R.  quie  fuit  Britton  4  FiatE 
uxor  Clementis  B^prae^ansnonntyipBa/cUsddicitseessepraBg'  ResUtrMiibi 
nantem  de  eodem  Ulementef  ad  exhsdredationem  ipntis  A.  desicut  mpnu    Braeton 
terra  qum  fuit  ejtudem  0,  ad  ipeum  A,  jure  hssreditario  descen-  "^  ^•t*  'iW 
dere  debeat  tanquamvA  fratrem  et  hseredem  ipniu  te  nprcediet.  (^"tzbrnrada. 
R.  prolem  de  eo  non  Juximent,  dhc.     But  tnis  rather  belongs  Uonem.) 
to  the  treatise  of  originall  writs,  and  therefore  much  herein 
shall  suffice  (d'). 

And  it  is  to  be  observed,  that  every  word  of  Littleton  is 
worthy  of  observation.  First  (Heires)  in  the  plurall  number ; 
for  if  a  man  give  land  to  a  man  and  to  his  heire  in  the  singular 
number,  he  hath  but  an  estate  for  life,  for  his  heire  cannot  take 
a  fee  simple  by  descent,  because  he  is  but  one,  and  therefore 
in  that  case  his  heire  shall  take  (4)  nothing.  Also  observable  13 
this  conjunctive  (et).  For  if  a  man  give  lands  to  one,  To  have 
and  to  hold  to  him  or  his  heires,  he  hath  but  an  (5)  estate  for 
life,  for  the  uncertaintie.  (i7w,  mis)  If  a  man  give  land  unto 
two,  To  have  and  to  hold  to  them  two  et  hcered^ms  [c],  omitting  («]  10  H.  6. 7. 

M  H.  6.  16. 
PL  Com.  28.  b.    22  B.  4. 16.    2  H.  4. 13.    20  E.  3.  bre.  377.  * 

suis 

apparent^  s  not  having  the  writ ;  and  therefore  I  presume  has  been  placed  here 
by  mistake. — [Note  43.] 

f3)  See  further  on  the  writ  de  ventre  inapidendo^  Aiscough's  case,  Mos. 
891.  &  2  P.  Wms.  691,  in  which  the  lord  cha.  King,  on  a  petition,  granted 
the  writ,  though  the  persons  applying  were  only  tenant  in  tail ;  and  note  the 
special  manner  in  which  he  oraered  the  writ  to  issue,  and  what  he  said  as  to 
the  execution  of  it.  In  Mosely's  report,  a  case  of  personal  estate  is  cited^ 
in  which  the  then  master  of  the  Rolls,  in  conformity  to  the  reason  of  the 
common  law,  directed  that  the  master  should  appoint  two  matrons  to  inspect 
a  woman.  Some  perhaps  may  think  this  a  great  stretch  of  power.  I  cannot 
conclude  this  note,  without  suffgesting  the  necessity  of  an  act  of  parliament 
to  regulate  the  proceedings  on  tue  writ  de  ventre  inspidendo.  If  the  writ  was 
to  be  strictly  executed,  it  would  be  an  intolerable  grievance.  On  the  other 
hand,  if  our  courts  of  justice  should,  without  authority,  from  the  legislature,, 
change  the  established  form  for  the  sake  of  softening  its  rigour,  it  would  be 
a  dangerous  precedent  J  and  something  very  like  the  exercise  of  a  dispensing 
power. — [Note  44.] 

(4)  According  to  many  authorities,  Keir  maybe  nomen  coUecHvunb,  as  well  in 
a  deed  as  a  will,  and  operate  in  both  in  the  same  manner  as  heirs  in  the  plnrai 
number.  See  2  Ro.  Abr.  263.  See  also  1  Ro.  Abr.  832.  K.  pi.  1,2.  :  Oodb. 
165.  T.  Jo.  111.  Cro.  Elis.  313.  Robins.  Gavelk.  95, 96.  Burr,  part  4.  v.  1. 
p.  88,  &  Viu.  Abr.  Devise,  U.  a.  pi.  13,  &  Farols,  H.— [Note  45.] 

(5)  See  5  Co.  112,  post.  214.  &  Plowd.  286.  289,  in  which  Uist  book  it 
is  particularly  considered  where  the  disjunctive  shall  be  construed  as  the 
eonjuncHve. 
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fiiti(6),  tbey  have  but  ta  estate  for  life,  for  the  uncertainty; 
whereof  more  hereafter  in  this  Section.  But  is  said,  if  land 
be  given  to  one  man  et  hcBredibus,  omitting  mis^  that  notwith- 
standing a  fee  simple  passeth ;  but  it  is  safe  to  follow  Littleton. 

5  Co.  W,  97.      [d]  **  And  hU  at^ignsiJ*    Assignee  cometh  of  the  yerb  asstgno. 
nt  fo.  28.         And  note  there  be  assienes  in  deed,  and  assignes  in  law : 
Ooi  ?8^*'m    whereof  see  more  in  the  Chapter  of  Warrantie,  Sect  733. 

(Poft.22.'a.    5  Co.  112.) 


LH 


[4  Brmot  lib.  2.  '^  These  words  (his  heires)  which  words  onefy  make  an  estate 

?P*  *%o%*^oo*  "  of  inheritance  in  aU  feoffments  and  grants/'  [c]  Si  autem  facia 

\!  Fletfti  Ub.  e!  ^^^  donatio^  ut  si  dicam^  do  tihi  talem  terram^  ista  dimatio  nan 

M.  1, 2.  A        '  extendit  ad  hceredes  sed  ad  vitam  dona^oria,  dhc,  [/]  Here  Lit- 

M  *iT  *  i^^'  ^'  ^®^°  treateth  of  purchases  by  naturall  persons,  ana  not  of  bodies 

19  H.  6. 17. 22.  P<>li^^u®  ^  corporate ;  [^]  for  if  lands  be  given  to  a  sole  body 

74.   22  E.  4.  *  politique  or  corporate,  (as  to  a  bishop,  parson,  vicar,  master  of 

16.  b.   4  E.  6.  an  hospital,  &c.)  there  to  give  him  an  estate  of  inheritance  in  his 

[/I^TOL^Iect.  P^^^^^^  ^'  corporate  capacite,  he  must  have  these  words.  To 

413.  have  and  to  hold  to  him  and  his  successors;  for  without  these 

M  7  B.  3. 25.  words  sticcessors,  in  those  cases  there  passeth  no  inheritance  (7); 

26  B  ^3 ^35^^^*  for  as  the  heire  doth  inherit  to  the  ancestor,  so  the  successor 

BraoL  lib.  2.  doth  succeed  to  the  predecessor,  and  the  executor  to  the  tes- 

fo.  62.  b.  tator.     [h]  But  it  appeareth  here  by  Littleton,  that  if  a  man  at 

?1*  ^112  ^^^'  ^      ^^  ?^^^  lands  to  /.  S.  and  his  successors,  this  createth  no 

1  Leon.  2.)  ^^  simple  in  him ;  for  Littleton  speaking  of  naturall  persons 

m  PL  Com.  saith  that  these  words  (his  heires)  make  an  estate  of  inheritance 

^.    Seignior  Jq  ^11  feoffments  and  grants,  where  by  he  excludeth  these  words 

«[t] Vidf  BritT'  0^^^  successors),     [i]  And  yet  if  it  be  an  ancient  grant,  it  must 

fo.  86. 121.  4  be  expounded  as  the  law  was  taken  at  the  time  of  the  grant. 

irV  3  26  b  t^^  ^  chantry  priest    incorporate  took  a   lease  to 

33  H.  6. 22.  '  ^^^  ^™  ^^^  ^^^  successors  for  a  hundred  yeares,  and     f  9.  1 

10  H.  7. 13/ 14.  after  tooke  a  release  from  the  leaser  to  him  and  his     L  ^-  J 

ift^^V^i*  successors;  and  it  was  adjudged,  that  by  the  release 

16  B.  4. 13*.  ^®  ^^  ^^^  *^  estate  for  life,  for  he  had  the  lease  in  his  naturall 

14  H.  6. 12.  capacity,  for  it  could  not  go  in  succession  (1),  and  (his  sue- 

36  H.  6.  34. 

24  An.  14.  40  Aw.  21.  (Post  94.)  Tr.  6  B.  3.  Rot  4.  in  Scaecario.  ^  £.  3.  32. 
7  B.  3.  40.  11  H.  4.  84.  12  H.  4.  12.  18  E.  3.  Coniuans,  39.  b.  5  E.  4.  121.  88 
B.  3,  4.    Co.  9.  28.  in  ca«e  de  Abb.  de  StnU  Haroella.  [k]  Hil.  21.  Elis. 

Djer'a  ManoBcript^  Inter  Ansley  and  Jobnionin  Com.  Banoo.    (4  Co.  65.) 

cessors) 


(6)  See  2  Bo.  Abr.  833.  M.  &  Vin.  Abr.  Estate^  M. 

(7)  But  a  fee  will  pass  to  a  corporation  aggregate  without  the  word  SW' 
cessorSf  and  sometimes  to  a  corporation  sole.  See  post  94.  b.  and  Yin.  Abr. 
Estate,  L.— [Note  46.] 

(1)  The  reason  is,  because  a  chantry  priest  was  a  corporation  sole,  which 
regularly  could  not  take  in  succession  chattels  real  or  personal,  in  possession  or 
a^Uion,  though  a  corporation  aggregate  may.(a)  Ace.  post.  46.  b.  4  Co.  66.  Hob. 
64.^  But  by  custom,  some  chatteLs  will  go  in  succession  to  a  sole  corporation, 
as  in  London,  where  the  chamberlain  is  a  special  corporation  for  taking  bonds, 
which  has  been  frequently  adjudged  a  good  custom.  Cro.  Eliz.  464.  682.  4  Go. 
64.  b.  Also  in  some  instances,  particularly  of  chattels  in  action,  the  law  is 
the  same  without  a  custom.  See  1  Rob.  Abr.  515.  pi.  8.  6,  and  Vin.  Abr.  Cor- 
poTcaion,  L.  As  to  the  king's  taking  the  ancient  jewels  of  the  crown,  which 
are  a  kind  of  heir  looms,  it  is  not  to  be  considered  as  an  instance  of  a  sole 

corporation's 


L.  1.  C.  1.  Sect  1.        Of  Fee  simple.  [9.  a. 

oessors)  cave  him  no  estate  of  inheritance  for  want  of  these 

words  (his  heires.)    (l)  If  the  king  by  his  letters  patent  giyeth  m  is  H.  0. 11. 

lands  aecano  et  capttulo,  habendum  nbi  et  hcBredibw  el  Miooef-  «,  Ao.  a^jadge. 

$orffms  9ui$;  in  this  case,  albeit  thej  be  persons  in  their  natnrall 

capacity  to  them  and  their  heires,  yet  because  the  grant  is  made 

to  them  in  their  politique  capacity,  it  shall  enure  to  them  and 

their  successors.     And  so  if  the  king  do  grant  lands  to  7.  S. 

Tuihendum  tibt  et  9ucces8ortb%u  five  hoeredtbus  suts,  this  grant 

shall  enure  to  him  and  his  heires. 

[m]  B,  having  divers  sonnes  and  daughters,  A.  giveth  lands  [m]  15  B.  3. 
to.  B.  et  liberis  9uis,  et  a  lour  heireSf  the  father  and  all  his  chil-  tit  Counterplda 
dren  do  take  a  fee  simple  joyntly  by  force  of  these  words  (their  3J  j^^^ ^q* 
heires);  (2)  but  if  he  had  no  childe  at  the  time  of  the  feofifment,  11  £.4. 2. ' 
the  childe  borne  afterwards  shall  not  take  (3).  (Cro.  Jam.  874. 

o  Co.  16.  b. 

These  words  (his  heires)  doe  not  onely  extend  to  his  imme-  l  L«on.  287,) 
diate  heires,  but  to  his  heires  remote  and  most  remote,  borne 
and  to  be  borne,  [n]  nib  qutbus  vocabuiu  (hceredibus  suis)  omnes  [»]  Fleta,  UK  3. 
hceredes  propinqui  comprehenduniur,  et  remoti^  vuxHy  et  ncucituri,  ^J^'^'    .  g^ 
And  hcBredum  appeUatione  veniunt  hasredes  hoeredum  in  infinu         ^^"^ 
turn.  And  the  reason  wherefore  the  law  is  so  precise  to  prescribe 
certaine  words  to  create  an  estate  of  inheritance,  is  for  avoiding 
of  uncertainty,  the  mother  of  contention  and  confusion. 

There  be  many  words  so  appropriated,  as  that  they  cannot  be 
legally  expressed  by  any  other  word,  or  by  any  periphrasis  or 
circumlocution.  Some  to  estates  of  lands;  &c.  as  here  and  in 
[a]  other  places  of  our  author.     In  this  place  these  words,  [a]  Sect  17. 

taniiolemerU,  03. 133. 

'^ i 

corporation's  taking  cJiattels  in  succession,  but  rather  as  one  of  a  personal 
chattel's  descending  like  a  thing  of  inheritance.  See  post.  18.  b. — [Note  47.] 
==(a)  See  Kyd  on  Corporations,  76.  7.  post.  90.  a.  190  &  388. 

(2)  But  in  this  case,  the  children  must  be  understood  to  be  parties  to  the 
grant;  for  it  is  said,  that  otherwise  they  can  only  take  where  the  limitation  is 
to  them  by  way  of  remainder.   Cro.  Elii.  10. — [Note  48.] 

(3)  Ace.  Cro.  £liz.  121.334.  Ow.  152.  Lord  C.J.  Hale  tySda,  thai  the/ather 
takes  the  whole /ee  simple. — Hal.  MSS.  But  if  the  limitation  to  the  children 
be  a  remainder,  then  the  children  bom  after  may  take.  See  Wild's  case, 
6  Co.  18.  b.  where  will  be  found  several  other  distinctions  on  this  subject. 
See  further  1  Bo.  Rep.  254.  See  also  Yin.  Abr.  Detnse,  Y.  a.  I  am  the  more 
frequent  in  my  reference  to  Mr.  Yiner's  Abridgment,  because  it  tends  to  fa- 
cilitate the  use  of  that  immense  body  of  law  and  equity,  which,  notwithstand- 
ing all  its  defects  and  inaccuracies,  must  be  allowed  to  be  a  necessary  part  of 
every  lawyer's  library.  It  is  indeed  a  most  useful  compilation,  and  would  have 
been  infinitely  more  so,  if  the  author  had  been  less  singular  and  more  nice  in 
his  arrangement  and  method,  and  more  studious  in  avoiding  repetitions.  These 
faults,  in  great  measure,  proceeded  from  the  author's  error  of  judgment,  in 
attempting  to  enrnft  his  own  very  extensive  Abridgment  on  that  of  Mr.  seijeant 
Rolle,  whose  work,  though  most  excellent  in  its  kmd,  and  in  point  of  method, 
succinctness,  legal  precision,  and  many  other  respects,  fit  to  be  proposed  as 
an  example  for  other  abridgments  of  law,  was  by  no  means  calculated  for  the 
excessive  enlargement  from  2  vols,  to  23  vols,  in  folio.  It  is  not  to  be  wondered 
at,  that  an  incorporation  of  works  so  widely  different  in  proportion  as  well 
as  execution,  should  produce  much  confusion  and  disorder  m  the  effecL  Mr. 
Yiner's  labours  would  probably  have  advanced  his  reputation  as  a  compiler 
much  higher,  if  he  had  not  attempted  an  union  so  unnatural. — [Note  49.] 


9.  a.] 


[h]  Seot  15«. 
161. 

[elSeet  184. 
[<q  Sect  190. 
194.  746. 

e]  Sect  9.  67. 

94.  204.  234. 
236.  241.  405. 
486.  478.  651. 
655.  646.  620. 
614.  637.  674. 
692 


[ 


|>]Tr.40Blis. 
in  le  Count  do 
Derby's  cmo, 
by  the  Lo. 
Chancellor, 
lai  2  ohiefe 
Justices,  A 
ehiefe  Baron. 


[♦]  Vide  Sect 
59.  and  66. 


[A]  Mirror,  c.  2. 
sect  16.  A  c.  5. 
Met.  1.    BraoL 
lib.  2.  fo.  53. 
366.  368. 
Fleta,  lib.  3. 
oa.  1,  2.  15. 
Britt  84.  87.  a. 
A  fol.  63. 101, 
102. 141, 142. 
agreeth  here- 
with.   PI.  Com. 

171.  urn  A 

Grange. 
Mirror,  ea.  5. 
sect.  1.  Britton. 
cap.  34. 
For  the  anti- 
qnitj  of 
Feoffments,  see 
the  Second  Part 
18  H.  6.  14.    39 


Of  Fee  simple-        L.  1.  C.  1.  Sect  1. 

tani9oUmeni('f)j  not  tolementf  alone,  bat  iantolemeniy  all  onely, 
i.  e.  9olummodo  or  duntaxatf  are  to  be  observed.  [61  Some  to 
tenures;  [c]  some  to  persons;  [d]  some  to  offences;  [e]  some  to 
forms  of  original  writs,  either  for  recoyery  of  right,  or  removing, 
or  redresse  of  wrong;  [/]  some  to  warrantie  of  land.  These 
have  I  touched  for  examples.  I  leave  others  to  the  studioos 
reader  to  observe,  and  add,  holding  this  for  an  undoubted  verity, 
that  there  is  no  knowledge,  case,  or  point  in  law,  seeme  it  of 
never  so  little  account,  but  will  stand  our  student  in  stead  at 
one  time  or  other,  and  therefore  in  reading,  nothing  to  be  pre- 
termitted. 

^^Mdke  an  estate.**  Status  dicitur  d  stando,  because  it  is  fixed 
and  permanent.  The  Isle  of  Man,  which  is  no  part  of  the  king- 
dom, but  a  distinct  territory  of  itselfe,  hath  beene  granted  by 
the  great  scale  to  divers  subjects  and  their  heires.  [^]  It  was 
resolved  by  the  lord  chancellor,  the  two  ehiefe  justices  and  ehiefe 
baron,  that  the  same  is  an  estate  descendible  according  to  the 
course  of  the  common  law;  for  whatsoever  state  of  inheritance 
passe  under  the  great  scale  of  England,  it  shall  be  descendible 
according  to  the  rules  and  course  of  the  common  law  of  Eng- 
land (4). 

'^  In  all  feoffments  and  grants,*'  Here  it  giveth  the  feoffment 
the  first  place,  as  the  ancient  and  the  most  necessary  con- 
veyance, both  for  that  it  is  solemne  and  publike,  and  therefore 
best  remembered  and  proved,  [^]  and  also  for  that  it  cleareth 
all  disseisins,  abatements,  intrusions,  and  other  wrongfuU  or 
defeasible  estates,  where  the  entry  of  the  feoffor  is  lawfull,  which 
neither  fine,  recovery,  nor  bargaine  and  sale  by  deede  indented 
and  inrolled  doth.  And  here  is  implyed  a  division  of  fee,  or 
inheritance,  viz.  [A]  into  corporeall,  as  lands  and  tenements  which 
lie  in  livery,  comprehended  in  this  word  feoffment,  and  may 
passe  by  livery  by  deed,  or  without  deed,  which  of  some  is  called 
nasreditas  corporata,  and  incorporeall,  (which  lie  in  grant,  and 
cannot  passe  by  livery,  but  by  deede,  as  advowsons,  commons, 
&c.  and  of  some  is  called  hoeredUas  incorporaia^  and,  by  the 
delivery  of  the  deede,  the  freehold,  and  inheritance  of  such  in- 
heritance, as  doth  lie  in  grant,  doth  passe)  comprehended  in  this 
word  Grant.  And  the  deed  of  incorporeate  inheritances  doth 
equall  the  livery  of  corporeate.  And  therefore  Littleton  saith, 
in  all  feoffments  and  grants,  hceredita^s,  alia  corporalis^  alia 
tncorporalis :  corporalis  est,  quce  tangi  potest  et  videri;  incor- 
poralis,  qtue  tangi  non  potestf  nee  videri,  / 

Feoffment  is  derived  of  the  word  of  hit  feodum,  quia  est  donatio 
feodi;  for  the  antient  writers  of  the  law  called  a  feoffment  donatio, 


/ 


of  the  Institutes,  Marlbridge,  ca.  9. 
H.  6.  39. 


8  E.  3.  24. 


of 


f  tansolem^nt  (in  the  original)  is  translated  onely,  by  lord  Coke;  see  Sect.  1. 

(4)  S.  C.  4  Inst.  284.  and  2  And.  115.  See  further  concerning  the  Isle  of 
Mann  in  Pryn.  on  4  Inst  201.  384.  Hale's  Hist.  Com.  L.  183.  Palm.  844. 
1  P.  Wms.  329.  1  Yes.  202.  2  Yes.  337.  1  Blackst.  Comment.  5th  ed.  p.  104. 
and  Camp.  Polit.  Surv.  of  Brit.  v.  1.  p.  524. 


L.  1.  C.  1.  Sect  1.       Of  Fee  simple.  [9.  a.  9.  b. 

of  the  verb  do  or  dedi,  which  is  the  aptest  word  of  feoffment  (5). 

And  that  word  Ephron  used*,  when  he  enfeoffed  Abraham,  *  Genesu  2S. 

laying,  I  give  thee  the  field  of  Machpelah  over  against  Mamre, 

and  the  cave  therein  I  give  thee,  and  all  the  trees  in  the  field 

and  the  borders  round  about ;  all  which  were  made  sure  unto 

Abraham  for  a  possession,  in  the  presence  of  many  witnesses. 

By  a  feoffment  the  corporeate  fee  is  conveyed,  and  it  properly 
betokeneth  a  conveiance  in  fee,  as  our  author  himselfe  her^tcr 
aaith,  f  in  his  Chapter  of  Tenant  for  Life.    And  yet  sometime  im-  t  Vide  Sect  57. 
properly  it  is  called  a  feoffment  when  an  estate  of  freehold  onely  S."!*^?'  J?^'  *** 
doth  passe :  done  est  nogme  generaHpltu  que  n' est  feoffment,  car  g^^  ^^^  ^f 
done  estgeneraU  a  touts  chases  moehles  et  nient  moebles,  feoffment  Feoffments, 
est  riensforsgue  del  sovle.     And  note,  there  b  a  differ-  5*^''-?«  _. 

y.   I  ence  tnter  cartam  et  factum;  for  carta  is  $r  intended  g^^^  269, 

b.  J  a  charter  which  doth  touch  inheritance,  and  so  is  not 
factum,  unless  it  hath  some  other  additions  (1). 

Grant,  concessio,  is  properly  of  things  incorporeall,  which,  (as  3  Co.  63.  in 
hath  been  said)  cannot  passe  without  deed.     And  here  it  is  to  p^?|^^^°^ 
be  observed,  (that  I  may  speak  once  for  all)  that  every  period  (t^Ro.^b?*^ 
of  our  author  in  all  his  three  books  containes  matter  of  excel-  833.    6  Co.  Id. 
lent  learning,  necessarily  to  be  collected  by  implication,  or  con-  ^0 
sequence.      For  example  he  saith  here,  that  these  words  (his 
hnres)  make  an  estate  of  inheritance  in  all  feoffments  and  grants.     ^  ' 

He  expressing  feoffments  and  grants,  necessarily  implyeth,  that 
this  rule  extendeth  not, 

First,  to  last  vriUs  and  testaments;  for  thereby,  [t]  as  he  him-  [«]  Litt  lib.  3. 

selfe  after  saith,  an  estate  of  inheritance  may  passe  without  "•  ^®  \^^' 

these  words  (his  heires).     [k]  As  if  a  man  devise  20  acres  to  4  £,  e.    SBtata« 

another,  and  that  he  shall  pay  to  his  executors  for  the  same  Br.  78. 

ten  pound,  hereby  the  devisee  hath  a  fee  simple  by  the  intent  ^^'  ®' 

of  the  devisor  (2),  albeit  it  be  not  to  the  value  of  the  land.  22  ElbTDier  ' 

\t]  So  it  is  if  a  man  devise  lands  to  a  man  in  perpetuum  (a),  or  371. 

to  give  and  to  sell  (b),  or  mfeodo  simplici,  or  to  him  and  to  his  Temps  H.  8.  tit. 

Consciencey  Br. 
25.    (3  Co.  21.)  [it]  21  B.  8. 16.    34  H.  8.  7.    19  H.  8.  9.    3  Co.  21.    In 

Boraeton's  case,  6  Co.  16.  17.     10  Co.  67.  [l\  Vide  Sect  586. 

astfigns 

(5)  See  more  as  to  the  word  feoffmentj  in  Mad.  FormuL  Angl.  Dissert,  p.  3. 
2  Inst.  110. 

(1)  See  further  as  to  the  distinction  between  charters  and  deeds,  and  the 
various  other  names  of  writings  before  and  since  the  Conquest,  in  Mad.  Form. 
Angl.  Dissert,  p.  2,  and  Mad.  Hist.  Exch.  Pief.  £p.  p.  8. 

(2)  The  reason  is,  because  the  devisee  is  to  pay  the  money  at  all  events,  and 
he  may  die  before  he  repays  himself  out  of  the  estate ;  in  which  case,  he  would 
be  a  loser  by  the  devise,  if  he  was  not  to  have  a  fee.  But  if  the  will  directs 
the  payment  to  be  out  of  the  profits  of  the  land,  then  the  devisee  cannot  lose 
by  the  will,  and  therefore  only  an  estate  for  life  passes.  Gro.  Cha.  157.  Most 
of  the  cases  relative  to  this  point  are  abridged  or  referred  to  in  Yin.  Abr.  De- 
vise, S.  a. — [Note  50.] 

(a)  Devise  by  one  seised  of  a  freehold  messuage  in  fee,  to  A,  for  life,  and 
afber  his  decease  testator  gave  all  the  term  of  years  he  had  therein  to  B.,  held 
this  a  good  devise  of  the  fee,  as  being  tantamount  to  a  devise  for  ever.  And 
see  11  £ast,  518. 

(b)  2  Atk.  103.  2  Wils.  6.  Cowp.  352;  Freely  to  be  enjoyed  passed  a 
fee  :  contra  11  East,  220 }  might  mean  free  from  incumbrance,  or  dispunishable 
for  waste.  Estate  sufficient  to  pass  afee ;  2  P.  W.  523 ;  2  Yes.  48 ;  1  T.  B.  41 ; 

unless 
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9.  b.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  1. 

Mfligns  for  ever.    In  these  cases  a  fee  simple  doth  passe  by  the 

intent  of  the  devisor.     But  if  the  devise  be  to  a  man  and  his 

assigns  without  saying  (for  ever),  the  devisee  hath  but  an  estate 

[m]  Mieh.  40  A    for  life,     [m]  If  a  man  devise  land  to  a  man  et  Banguino  9W>y 

fnt^ownhSnk  ^^^  is  a  fee  simple;  but  if  it  be  9emin%  mo,  it  is  an  estate 

Cateaby  adj.  taile  (3). 

Brooke,  tit  Taile*  21. 

M  1  Co.  100.  [n]  Secondly,  that  it  extendeth  not  to  a  fine  tur  conutant  de 

«  B.^S.'?!*"*'  ^^^  ^^^^^"^  ^^  ^l^  Had  de  son  clone,  by  which  a  fee  also  may 

19  h1  s.  17.  h.  passe  without  this  word  (heires)  in  respect  of  the  height  of  thi^ 

22.  b.  fine,  and  that  thereby  is  implyed  that  there  was  a  precedent 

Pl.C»m.M8.  gift'infee. 

Thirdly,  nor  to  certain  rdeases,  and  that  three  manner  of  waies. 
[o]  Litt  lib.  2.     [o]  First,  when  an  estate  of  inheritance  passeth  and  continueth ; 
eik  Tenant  m      j^  j£  there  ^g  three  coparceners  or  joyntenants,  and  one  of  them 
304,  305.  cap.      release  to  the  other  two,  or  to  one  of  them  generally  without  this 
Attorn.  Sect       word  (heirs),  by  Litdeton*^  own  opinion  they  have  a  fee  simple, 
Q^Biia^os*         **  appeareth  hereafter.     2.  By  release  [p],  when  an  estate  of 
[j>]  Litt  lib.  3.    inheritance  paaseth  and  continueth  not,  out  is  extinguished ; 
0.  Releases.        as  where  the  lord  releaseth  to  the  tenant,  or  the  grantee  of 
20*H^«^i7^^'     a  rent,  &c.  release  to  the  tenant  of  the  land  gener^ly  all  his 
10  h!  e!  ir!  22.    ^S^^i  ^-  hereby  the  seignory,  rent,  &c.  are  extinguished  for 
f]  Litt  cap. ''    ever,  without  these  words  (heires).     3.  [q\  When  a  bare  riffht 
«loaM8,  Soot    IS  released,  as  when  the  disseisee  release  to  the  disseisor  all  nis 
right,  he  need  not  (saith  our  author  in  another  place)  speake  of 
his  heires.     Bat  of  all  these,  and  the  like  cases,  more  shall  be 
treated  in  their  proper  places.     4.  Nor  to  a  recovery.     A,  seised 
of  land  suffereth  A  to  recover  the  land  against  him  by  a  com- 
mon recovery,  where  the  judgment  is  qiUki prcedictus  B.  recuperet 
vernu  prasd.     A,  tenementa  prasdicta  cum  pertin*;  yet  B.  reco- 
*    vereth  a  fee  simple  without  this  word  (heires) ;  for  regularly 
every  recoveror  recovereth  a  fee  simple.     5.  Nor  to  a  creation 
ofnobilitie  by  wrU;  for  when  a  man  is  called  to  the  upper  house 
of  parliament  by  writ,  he  is  a  baron,  and  hath  inheritance  (c) 
therein  without  the  word  (heires)  (4).     Yet  may  the  king  limit 
the  generall  state  of  inheritance  created  by  the  law  and  custome 
of  the  realme  to  the  heires  males,  or  generall,  of  his  body  by  the 
writ ;  as  he  did  to  Bromfiete,  who  in  27  H.  6,  was  called  to  par- 
(27  H.  6.  Lo.       liament  by  the  name  of  the  lord  Veicye,  &c.  with  the  limitation 
Vesoie's  ease,      ^q  the  writ  to  him  and  the  heires  males  of  his  bodie.     But  if  he 
7  Co.  33.  b.)        Y^  created  by  patent,  he  must  of  necessitie  have  these  words 

(his  heires)  or  the  heires  males  of  his  bodie,  or  the  heires  of  his 
body,  &c.  otherwise  he  hath  no  inheritance.  The  first  creation 
of  a  baron  by  patent  that  I  find  was  of  John  Beauchatnpe  of 

JUolte, 


unless  restrained  by  other  words.  6  T.  R.  610.  See  also  8  Yes.  604.  7  East, 
259.  And  this  even  though  the  preceding  words  describe  locality  (though 
contrary  to  former  decisions).     Per  Oibbs,  C.  J.  6  Taunt.  416. 

(3)  As  to  the  passing  of  an  estate  of  inheritance  in  Ictst  wiUsj  without  the 
word  heirs,  see  the  title  Devise,  in  the  several  Abridgments  of  Law  and  Equity, 
and  Gilb.  Law  of  Devises. 

(0)  But  only  lineal.     Post.  16.  b. 

(4)  See  as  to  this,  Mr!  serj.  RoUe's  argument  in  Coll.  Proc.  on  Claims  of 
Baronies,  209.  221. 


L.  !•  C.  1.  Sect.  1.        Of  Fee  simple.  [9.  b.  10.  a. 

HoUef  created  buron  by  patent  in  11  R.  2.  (5),  for  barons  before 
that  time  were  called  by  writ.  And  it  is  to  be  observed,  that 
of  ancient  times  carles,  &c.  were  created  by  girding  them  with 
a  Bwordy  and  nominating  him  earle,  &o.  of  such  a  conntie  or 
place  ^  and  this,  with  a  calling  him  to  parliament  by  writ' by 
that  name,  was  a  sufficient  creation  of  inheritance. 

Bat  out  of  this  rale  of  oar  author  the.law  doth  make  divers  ex- 
ceptions (et  accepHoprobcU  regtilam) )  for  sometime  by  a  feoffment 
a  fee  simple  shall  passe  without  these  words  (his  heires.)     For 
example,  first,  [r]  if  the  father  infeoffe  the  sonne,  to  have  and  to  [rl  39  An.  IS. 
hold  to  him  and  to  his  heires,  and  the  sonne  infeoffeth  the  father  p^,^^^  ^ 
as  fully  as  the  fbther  infeoffed  him,  by  this  the  father  hath  a  fee  paiu,  254. 
B\mTp\t{Jd))^gu%a verba TelaUilu)cmaa4  UH.  4. 13. 

ut  in  e$8e  vtdentur.  [«]  Secondlie,  in  respect  of  the  consideration,  ^y^^^'  25S 
a  fee  simple  had  passed  at  the  common  law,  without  this  word  [«]  vide  Scot, 
(heires),  and  at  this  day  an  estate  of  inheritance  [in]  tayle.   As  if  17. 12  H.  4. 19. 
a  man  had  given  land  to  a  man  with  his  daughter  in  frankmar-  ^  Formodon. 
riage  generally,  a  fee  simple  had  passed  without  this  word  (heires); 
for  there  is  no  consideration  so  much  respected  in  law  as  the  con- 
sideration of  marriage,  in  respect  of  alliance  and  posteritie. 
[t]  Thirdly,  if  a  feoffment  or  grant  be  made  by  deed  to  a  mayor  [i]  8  B.  3. 2T. 
and  commonaltie,  or  any  other  corporation  aggregate  of  manie  n  H.  7 12. 
persons  capable,  they  have  a  fee  simple  without  the  word  (sue-  n  h!,  4  S4. 
cessors ;  (7)  because  in  judgment  of  the  law  thev  never  dye.  2  H.  4. 13. 
[it]  Fourthly,  in  case  of  a  sole  corporation  a  fee  simple  shall  some-  M 19  H.  0. 74. 
time  passe  without  this  word  (successors.)    As  if  a  feoffment  in  fj  ^\^'  ^\ 
fee  be  made  of  land  to  a  bishop,  to  have  and  to  hold  to  him  in 
liberA  deemonndy  a  fee  simple  doth  passe  without  this  word  (suc- 
cessors). [10]  And  so  if  a  man  give  lands  to  the  kinf  by  deede  in-  [»]  Pi.  Com. 
rolled,  a  roe  simple  doth  passe  without  these  words  (successors  ^*  Berkley'! 
or  heires) ;   because  in  judgment  of  law  the  king  never  dicth.  *^*'^' 
Fifthly,  in  grants  sometimes  an  inheritance  shall  passe 

[10.  "I  without  this  word  iflT  heires.     [x]  As  if  partition  be  [a]  29  Ais.  23. 
a.   J  made  betweene  coparceners  of  lands  in  fee  simple,  and  15  H.  7. 14. 
for  ow^l^  of  partition  the  one  mnt  a  rent  to  the  other  ii^^4^3 
generally,  the  grantee  shall  have  a  fee  simple  without  this  word  21  £.  8. 1.* 
(heires)  (1) ;  because  the  grantor  hath  a  fee  simple,  in  considera-  21  Abb. 
tion  whereof  he  granted  the  rent :  Ipsm  etenim  leges  cupiunt  ut 
jure  regantnr.  Sixthly,  by  the  forrest  law  if  an  assart  be  granted 
by  the  king  at  a  justice  seat  (which  may  be  done  without  daarter) 
to  another,  habendum  et  tenendum  nbiinperpehtumf  he  hath  a  fee 
simple  without  this  word  (heires)  [yl ;  for  there  is  a  speciall  law  r^  40  ^  ^  7^ 
of  the  forest,  as  there  is  a  law  marshall  for  wars,  and  a  marine  (4  Inst  814.)* 
law  for  the  seas  [«].  [,]  22  B.  3. 3. 

46  B.  2.  20.    e  B.  3.  22.    4  Co.  1.    Bastard's  ease.  Tide  Seot.  405.  469.  610. 
19  H.  6. 17.22.   19  K  2.  gair.  86. 

And 


(5)  Ace.  post.  16.  b.  Seld.  Jan.  Angl.  b.  2.  c.  15,  and  Seld.  tit.  Hon. 
2d  ed.  p.  747,  which  latter  book  contains  the  form  of  the  letters  patent  to 
lord  Beauchamp. 

(6)  Adj.  contra  39.  lib.  Ass.  pi.  12;  but  BoUe  abridges  the  case  with  tiqumre. 
See  1  Ro.  Abr.  833.  pi.  7. 

(7)  Ace.  post.  94.  b.  But  according  to  some  authorities  it  is  otherwise,  if 
only  the  head  of  the  corporation  is  capable,  and  the  body  is  dead  in  law,  as 
in  ihe  case  of  an  abbot  and  convent.  Post.  94.  b.  See,  however,  contra  1  Ro. 
Abr.  832.  pi.  1.— [Note  61.] 

(1)  Aoc.  Plowd.  184.  b. 


10.  a.]  Of  Fee  simpk        L.  1.  C.  1.  Sedt.  1. 

And  this  rule  of  our  author  eztendeth  to  the  passing  of  estates 
01  inheritances  in  exchanges,  releases  or  confirmations  that  enure 
by  way  of  enlargement  of  estates,  warranties,  bareaine  and  sales 
by  deed  indented  and  inrolled,  and  the  like,  in  wnich  this  word 
(heires)  is  also  necessary ;  for  they  do  tantamount  to  a  feoffment 
or  grant,  or  stand  upon  the  same  reason  that  a  feoffment  or  grant 
doth ;  for  like  reason  doth  make  like  law,  ubi  eadem  ratio j  ihi  idem 
yiu(2).  And  this  is  to  be  observed  throughout  all  these  three 
books,  that  where  other  cases  fall  within  the  same  reason,  our 
author  doth  put  his  case  but  for  example ;  for  so  our  author  him- 
*  S«ct.  801.         selfe  in  another  place*  explaineth  it,  saying,  and  memorandum^ 

that  in  all  other  [such'l  like  coMi^  although  it  he  not  here  eocpressfy 

moved  or  specifiect^  ifvkey  be  in  like  reason ,  they  are  in  the  like  law. 

And  here  our  author  is  to  be  understood  to  speak  of  heires  when 

they  are  inheritable  by  descent,  for  they  are  capable  of  land  also 

by  purchase,  and  then  the  course  of  descent  is  sometimes  altered. 

ir***i3y**b^"        ^^  ^^  lands  of  the  nature  of  gavelkind  be  given  to  B.  and  his 

Hob.  31*.  '         heires,  having  issue  divers  sons,  all  his  sons  after  his  decease  shall 

1  Co.  101. 103.)   inherit  (3) ;  but  if  a  lease  for  life  be  made,  the  remainder  to  the 

right  heires  of  B.  and  B,  dieth,  his  eldest  son  onl  v  shall  inherite^ 
for  he  only  to  take  by  purchase  is  right  faeire  by  the  common 
law  (4).   So  note  a  diversity  betweene  a  purchase  and  a  descent. 

But 

(2)  For  other  instances  in  which  a  fee  will  pass  by  deed  or  grant  without 
the  word  heirs,  see  Yin.  Abr.  Estatej  K.  2.  and  L.  To  the  cases  in  Yiner,  add 
8  H.  4.  4.  16.  b.  19  H.  6.  17.  20  H.  6.  36.  27  H.  8.  8.  b.  Dy.  169, 
which  I  do  not  see  cited  by  him.     See  also  Ash.  Repertor.  tit.  JSstate. 

(3)  Here  lieirs  being  a  word  of  limitation,  none  can  take  under  it  but  by 
descent;  and  the  land  being  gavelkind,  the  descent  is  to  all  the  sons,  who  are 
as  much  heirs  to  such  land  as  the  eldest  son  is  heir  to  land  descending  accord- 
ing to  the  common  law.  The  custom  of  gavelkind  extends  to  estates  tail ;  and 
so  irresistible  is  the  customary  descent  both  of  gavelkind  and  borough-english 
land,  according  to  some  authorities,  that  even  in  the  case  of  estates  tail  (a),  it 
cannot  be  changed  by  express  words  directing  a  descent  secundum  curswm 
communis  legis.  Dy.  179.  b.  pi.  45.  See  Robins.  Gavelk.  94.  Mr.  Robinson's 
book  op  Gavelkind  is  a  very  excellent  law-treatise,  and  generally  comprehends 
every  thing  relative  to  his  subject;  but  in  this  part  of  it  he  is  rather  short  in 
his  explanation ;  for  though  he  takes  notice  of  the  custom's  applying  to  estates 
tail,  yet  he  neither  mentions  the  case  from  Dyer,  nor  hints  whether  express 
words  are  as  insufficient  to  exclude  the  custom  from  estates  tail^  as  they  cer- 
tainly are  to  control  the  descent  of  estates  in  fee.  Perhaps  the  author's 
silence  might  proceed  from  his  doubts  on  the  subject.  See  further  the  case 
of  tanistry,  Dav.  31.  a.  &  36.  b.  In  that  case  it  was  resolved,  that  the  customary 
descent  was  interrupted  by  the  grant  of  an  estate  tail;  but  then  the  judges 
proceeded  on  a  principle  quite  consistent  with  the  general  doctrine  in  Dyer. 
They  held,  first,  that  the  custom  of  tanistry  only  applied  to  lands  going  wijth 
the  chie/ry  or  seigniory,  from  which  the  lands  in  question  had  been  severed  by 
the  grant  of  the  estate  tail ;  and  secondly,  that  the  custom  of  tanistry  was  not 
inherent  in  the  land,  like  the  customs  of  gavdkind  and  borough-english,  but 
merely  j)er«onaZ  to  the  eldest  and  most  worthy,  and  therefore  became  extin- 

fuished  for  ever,  whea  the  land  was  conveyed  to  another  person,  that  is,  the 
eir  at  common  law. — [Note  62.]==((i)  Marsh.  Rep.  54,  pi.  82,  a;  Court  held 
special  custom  may  restrain  the  borough-english  descent  to  estates  in  fee,  and 
so  exclude  estates  tail. 

(4)  Ace.  Rob.  Gavelk.  117,  118,  and  the  authorities  there  cited.    The 
reason  seems  to  be^  that  though  the  subject  of  the  gift  is  customary  land;  the 

heir 


L.  1.  0. 1.  Sect.  1.        Of  Fee  simple.  [10.  a. 

Bat  where  the  remainder  is  limited  to  the  right  heires  of  B. 
it  need  not  be  said,  and  to  their  heires;  for  being  plurally 
limited  it  inoludeth  a  fee  simple,  and  jet  it  resteth  but  in  one 
by  purchase. 

Out  of  that  which  hath  beene  said  it  is  to  be  obserred,  that  a 
man  may  purchase  lands  to  him  and  his  heires  by  ten  manner  of 
conveyances  (for  I  speake  not  here  of  estoppells).     First,  by 
feoffment.     Secondly,  by  grant  (of  which  two  oar  author  here 
speaketh).     Thirdly,  by  fine,  which  is  a  feoffment  of  record.  . 
Fourthly,  by  common  recovery,  which  is  a  common  convevance, 
and  is  in  nature  of  a  feoffment  of  record.    Fifthly,  by  ezchanse, 
which  is  in  nature  of  a  grant.  Sixthly,  by  release  to  a  partiouLtr 
tenant.     Seventhly,  by  oonfirmation  to  a  particular  tenant,  both 
which  are  in  nature  of  grants.    Eighthly,  by  grant  of  a  reversion  , 
or  remainder  with  attornment  of  the  particular  tenant,  of  all  87H.  8.  o*.  16. 
which  our  author  speaketh  hereafter.    Ninthly,  by  bargaine  and  ^2  H.  8.  ca.  2. 
sale  by  deede  indented  and  inrolled,  ordained  by  statute  since  ^^  ^  ^*  ^^  ^• 
Littleton  wrote.     Tenthly,  by  devise  by  custome  of  some  parti- 
cular place,  as  he  sheweth  hereafter,  and  since  he  wrote,  by  will 
in  writing,  generally  by  authority  of  parliament. 

What  words  are  apt  words  for  a  feoffment  or  grant  vide  Sect,  geet  531. 
531 .     Our  author  speaketh  of  feoffments  and  grants,  whereby  is  37  Am.  p.  8. 
implyed  lawful!  conveyances  ]  and  therefore  this  rule  extendeth  ?^^f '  \'  ^ 
not  to  disseisins,  abatements,  or  intrusions  into  lands  or  tene*       '  '  ' 
ments,  or  to  usurpations  to  advowsons,  &c.  in  which  cases  estates 
in  fee  simple  are  gained  by  the  act  and  wrong  of  the  disseisors, 
abators,  intruders,  and  usarpers  (5) ;  and  if  a  disseisin,  abate- 
ment, or  intrusion  be  made  to  the  use  of  another,  if  cestui  que 
use  agreeth  thereunto  in  pays^  by  this  bare  agreement  he  gaineth 
a  fee  simple  without  any  livery  of  seisin  or  other  ceremony. 

heir  at  common  lav)  is  presumed  to  be  meant,  unless  words  are  added  to  describe 
the  customary  heir.  But  if  such  special 'words  are  used,  the  presumption  fails; 
and  then  it  is  said,  that  though  the  subject  of  the  gift  is  common4aw  land,  yet 
the  customary  heir  shall  be  preferred.  On  this  principle,  lord  ch.  Cowper,  in 
a  case  before  him,  declared,  that  if  one,  having  bortyugh-english  land  and  also 
lands  at  common  law,  devises  the  latter  to  his  heir  by  the  custom  of  borough- 
engluhy  this  will  be  a  sufficient  description  of  the  youngest  son,  though  not 
heir  at  common  law,  and  though  the  devise  is  not  of  the  customary,  but  of  the 
common-law  land ;  and  that  a  like  devise  to  gavelkind  heirs  would  entitle  all 
the  sons.  2  Yern.  732,  and  Free,  in  Ch.  464.  Bat  see  further  on  this  latter 
subject,  post.  24.  b.  where  lord  Coke  writes,  that  to  take  hy  purchase  under 
a  limitation  to  the  heirs  female,  the  person  claiming  must  be  both  heir  and 
female.  See  also  the  note,  in  which  it  is  attempted  to  justify  lord  Coke  for 
that  doctrine,  and  to  explain  the  qualifications  with  which  it  ought  to  be  un- 
derstood.— [Note  53.]  0 
(5)  See  ante  3.  b.  and  post.  18.  b. 


Sect 


10.  a.  10.  b.]         Of  Pee  simple.     L.  1.  C.  1.  Sect  2. 

Sect  2. 

J  iVi)  if  a  man  purchase  land  in  fee  simple  and  die  without  issue^  he 
ivhieh  is  his  next  amsin  eollaterall  of  the  whole  blood,  how  farre  so 
ever  he  be  from  him  in  degree,  (de  quel  pluis  long  degree  qu'il  soit  (6)  ), 
may  inherite  and  have  the  land  as  hetre  to  him* 

(Plowd.  444.)       T  IT TL ETON sko^eth  here  who  shall  be  heire  to  landB  in 

fee  simple  ^  for  he  intendeth  not  this  case  of  an  estate  taile, 
for  that  he  speaketh  of  an  heire  of  the  whole  blood,  for  that 
extendeth  not  to  estates  in  taile,  as  shall  be  said  hereafter  in 
this  Chapter,  Section  6. 

''  Next  cousin  coUaterdUJ*    Neither  excludeth  he  brethren  at 

sisters,  because  he  hath  a  speoiall  case  concerning  them  in  this 

Chapter,  Sect.  5,  and  in  his  Chapter  of  Parceners^  bnt 

this  is  intended  JOT  where  a  man  purchaseth  lands  and  f  lO.  1 

dieth  without  issue,  and  having  neither  brother  nor  L    1^-    J 

sister,  then  his  next  cousin  collatterall  shall  inherite  (1). 

So  as  here  is  implved  a  division  of  heires,  viz.  lineall  (whoever 

GlaiiTill.  lib.  7.    shall  first  inherite;  and  eollaterall  Twho  are  to  inherite  for  de- 

^  \^K  2        ^^^  ^^  lineall).     For  in  descents  it  is  a  mcucime  in  law,  quM 

o.'so.  fo.  66.*       ^^^^^  ^"^^^  semper  prse/ertur  transversali,     Lineall  descent  is 

Britton,  o.  119.    convcjed  downward  in  a  right  line;  as  from  the  grand&ther  to 

^1^^  jk^o  ^'       ^®  father,  from  the  father  to  the  sonne,  &c.    Collaterall  descent 

np?ow(L  444.)      ^  derived  from  the  side  of  the  lineall ;  as  grandfather^s  brother, 

Braot  lib.  2.       father's  brother,  &c.     Next  cottsin  coUateraU  shoM  inherite  doth 

^P-  ^^' '^'  ®^    give  a  certain  direction  to  the  next  cousin  to  the  sonne,  and 

cap!\  it  Ub.  6.   therefore  the  father's  brother  and  his  posterity  shall  inherite 

cap!  1  4  3.      *   before  the  grandfather's  brother  and  his  posterity.     Et  sic  de 

Britton,  <^  119.    cmteris;  for  propinqwcr  exeludit  propinquum,  et  prcpinquus 

oap^?Mot  3.     remotum,  et  remotus  remotiorem. 

80  Am,  p.  47.'  (3  Co.  40.  42.) 

Upon 

(6)  de  lui,  L.  and  M.  Rob.  Red. 

(1)  In  the  preceding  page,  lord  Coke  begins  his  comment  on  that  part  of 
Littleton  which  describes  the  course  of  descent  by  the  common  law  of  England; 
and  this  seems  to  be  a  proper  place  for  referring  the  student  to  some  vsduable 
writings  published  since  lord  Coke's  time  on  the  same  subject.  See  Hal.  Hist. 
C.  L.  c.  11.  Wright's  Ten.  174.  Gilb.  Ten.  2.  Dalrymp.  Feud.  Prop.  4th 
ed.  c.  6.  p.  159,  and  Blackst.  Law  of  Descents.  To  the  first  and  last  of  these 
books  it  is  that  we  principally  call  the  attention  of  the  student ;  though  it 
must  be  confessed,  that  in  all  of  them,  the  history  of  the  law  is  so  learnedly 
and  critically  traced,  and  the  feudA  principles,  on  which  it  chiefly  depends,  are 
so  clearly  unfolded,  that  a  subject  in  itself^  dry  and  abstruse,  becomes  not  only 
plain  and  intelligible,  but  even  agreeable  and  interesting.  Mr.  R.  Robinson^s 
Discourse  concerning  the  Law  of  Inheritances  in  Fee  simple  is  another  treatise 
on  the  same  subject,  which  should  not  be  passed  over  without  notice.  Many 
parts  of  it  are  ingeniously  written ;  but  unfortunately  the  author  has  chiefly 
exerted  his  talents  in  inventing  a  new  kalendar  of  consanguinity,  the  explanar 
tion  of  which  employs  a  very  considerable  part  of  the  work ;  and  by  almys 
referring  to  this,  and  by  introducing  a  number  of  arbitrary  terms,  which  \re 
onlv  intelliffible  as  he  explains  them,  he  involves  his  subject,  before  too  much 
embarrassed  with  difficulties,  in  still  greater  perplexity. — ^[Note  64.] 
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Upon  this  word  (nexi)  I  put  this  case.    One  hath  issae  two 
Bonnes,  A,  and  B,  and  dieth )  B.  hath  two  aonnes^  C.  and  D,  and 
dieth.     (7.  the  eldest  son  hath  issue  and  dieth.     A,  purchaaeth 
lands  in  fee  simple^  and  dieth  without  issue.  D.  is  the  next  cou- 
sin, and  yet  shall  not  inberite,  hut  the  issue  of  C. ;  for  he  that  is  19  r,  2.  tit 
inheritable  is  accounted  in  law  next  of  blood.     And  therefore  here  Ckirr.  lOO. 
is  understood  a  division  of  next^  viz.  next  jure  reprcesentcUiontSf 
and  neTt  jure propinquitcUU;  that  is,  bj  right  of  representation 
and  1>y  right  of  propinouit j.     And  LiUkUm  meaneth  of  the  right 
of  representation,  for  legally  in  course  of  descent  he  is  next  of 
blood  inheritable.     And  the  issue  of  (7.  doth  represent  the  person 
of  C, ;  and  if  C.  had  lived,  he  had  been  legally  the  next  of  blood, 
And  whensoever  the  &ther,  if  he  had  livea,  should  have  inherited 
his  lineall  heire  by  right  of  representation  shall  inherite  before 
any  other,  though  another  he  jure proptnquitatis,  neerer  of  blood. 
And  therefore  lAttleton  intendeth  bis  ease  of  next  cousin  of  blood 
immediately  inheritable.     So  as  this  produoeth  another  division  (2  Inst.  7.) 
of  next  blood,  viz.  immediately  inheritable,  as  the  issue  of  C;  and 
mediately  inheritable,  as  2>.  if  the  issue  of  G.  die  without  issue;  80  Abb.  p.  47. 
for  the  issue  of  (7.  and  all  that  line,  be  they  never  so  remote,  shall  - 
inherite  before  D.  or  his  line ;  and  therefore  LitUeton  saith  well, 
how/arre  $0  ever  he  be  from  him  in  degree.    And  here  ariseth  a 
diversity  in  law  between  next  of  blood  inheritable  by  descent, 
and  next  of  blood  capable  by  purchase.     And  therefore  in  the 
case  before  mentioned,  if  a  lease  for  life  were  made  to  A.  the  re- 
mainder to  his  next  of  blood  in  fee ;  in  this  case,  as  hath  been 
said,  2).  shall  take  the  remainder,  because  he  is  next  of  blood 
and  capable  by  purchase,  though  he  be  not  legally  next  to  take 
as  heire  by  descent  (2). 

oCCu*  «5* 

J^UT  if  there  he  father  and  soUj  and  the  father  hath  a  brother  that  is 

uncle  to  theson,  and  the  son  purchase  land  in  fee  simple^  and  die  witJ^ 

out  issuCy  living  hisfather^  the  uncle  shall  have  the  land  as  heir  to  the  souy 

and 

(2)  ffarpur  having  a  ton  and  4  daugJUers,  viz.  A,  B,  (7,  and  D,  devises  to 
the  son  in  taily  remainder  tdB,  and  C.for  life^remavnder  proximo  consanguini- 
tatis  et  sanguinis  of  the  deinsor;  and  Easter  17  Jam.  by  ttoo  justices  against  oncy 
the  remainder  vests  in  aU  the  daughters  when  the  son  dies  toithout  issue.  But 
afterwards  Mich  10  Jam.  per  totam  curiam,  it  vests  in  the  eldest  daughter  only, 
and  not  in  all  the  daughters  ;  1,  because  pro:umo ;  2,  because  an  express  estate  is 
limited  to  two  of  the  daughters.-^-Perim^in  and  Pierce. — Hall.  MSS.  See  S.  C  in 
Palm.  11,  and  303.  2  Eo.  Rep.  256.  Bridgm.  14.  0.  Bendl.  102.  106.  See 
Fitz.  Abr.  Devise,  pi.  9. — Lord  chief  justice  Hale  also  gives  a  note  on  the  words 
proximus  de  sanguine  vd  consanguinitate  ;  in  which,  a^r  citing  from  Ratcliffe's 
case,  8  Co.  40,  that  on  the  stat.  21  H.  8,  the  father  or  mother  shall  be 
preferred  in  administration  to  the  son,  as  next  of  blood  before  the  brother,  he 
adds,  JVbto,  ruled  that  in  administrationf  the  sister  of  the  half  blood  should  be 
preferred  in  administration  before  the  son  of  the  sister  of  the  whole  blood;  but 
when  they  are  in  soquali  gradu,  the  sister  if  the  whole  Mood  shall  be  preferred 
before  the  sister  of  the  hcdf  blood.  M.  23.  Oha.  and  M.  1650.  B.  R.  Brown's 
case.  Hal.  MSS.  See  further  as  to  proximus  de  sanguine  in  Dy.  838.  b. — 
[Note  55.] 
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and  not  the  father ,  get  the  father  is  neerer  of  blood  ;  beeauie  it  is  amaxime 
in  laWy  that  inheritance  may  lineally  descend^  but  not  (S)  ascend.  Yet  tf 
the  son  in  this  ease  die  without  issue^  and  his  uncle  enter  into  the  land  as 
Jieire  to  the  sonne  {as  by  law  he  ought)  and  after  the  uncle  dieth  without 
issue,  living  the  father,  the  father  shall  have  the  land  ai  heire  to  the 
uncle,  and  not  as  heir  to  his  sonne,  for  that  he  commeth  to  the  land  by 
collateral  discent  and  not  by  lineall  ascent. 

5  B.  6.  tit.  Ad.     «  -YE  T  the  father  is  neerer  ofUood*'    And  therefore  some  do 

Sitoliffi'8 'caie'  ^^^^  "P*^^  **^®*®  ^^^^  ^^  LMeton,  that  if  a  lease  for  life 

nbi  sap.  See  v^K  made  to  the  Sonne,  the  remainder  to  his  next  of  blood,  that 

after  in  the  the  father  should  take  the  remainder  by  purchase,  and  not  the 

Chapter  of  uncle,  for  that  Littleton  saith  the  father  is  next  of  blood,  and  yet 

^^^  *  the  ancle  is  heire.     As  if  a  man  hath  issue  two  sons,  and  the 

(Hob.  33.)  eldest  sonne  hath  issue  a  sonne  and  die,  a  remainder  is  limited 

to  the  next  of  his  bloody  the  younger  sonne  shall  take  it,  yet  the 

(8  Co.  40.)  other  is  his  heire. 

[p]  PI.  Com.  ''  Tp]  It  is  a  maxtme  in  law,  that  inheritance  may  lineally  de- 

^^'  ,  scena,  but  not  ascend,** 

(P08L67!)*'***'        -^oQcime,  i.  e.  a  sure  foundation  or  ground  of  art,  and 

[q]  PI.  Com.  27.  a  M/^  conclusion  of  reason,  so  called  [g]  quia  maxima  fll.l 

b.  (3  Co.  40.)       est  ejus  dignitas  et  certissimxt  a/uthoritas,  atque  quod  tmix-  L  *•  J 

im^  omnibus  probetur,  so  sure  and  uncontrollable  as  that 
[r]  Sect  90.        they  ousht  not  to  be  questioned,  [r]  And  that  which  our  author 
048.  here  and  in  other  places  oalleth  a  maxime,  hereafter  he  calleth  a 

principle ;  and  it  is  all  one  with  a  rule,  a  common  ground  postula- 

tum,  or  an  axiome,  and  it  were  too  much  ouriositie  to  make  nice 

distinction  betweene  them.     And  it  is  well  said  in  our  bookes, 

Glanvill  lib  7    W  '^'^^  ^^  ^  disputer  V  ancient  principles  del  ley,     I  neTcr  read 

cap.  1.  Bract  '  ^^J  opinion  in  any  booke,  old  or  new,  against  this  maxime,  but 

lib.  2.  cap.  29.     only  in  Lib,  Rub,  where  it  is  said  [t],  si  quis  sine  Uberis  decesserit, 

[ijLib.  Rub.  cap.  p^f^j.  ^^^  mater  ejus  in  hcereditateni  succedat,  velfrater  et  soror  si 

pater  et^m^ter  desint ;  si  nee  has  habeat,  soror  patris  vel  m^Uris, 

et  deinceps  qui  prcpinquiores  inparenteldfuerint  hasreditarid  suC" 

cedant;  et  dum   virilis  $exus  extiterit,  et  lujereditas  ahinde  sit, 

foemina  non  hasriditat.     But  all  our  ancient  authors  and  the 

constant  opinion  ever  since  do  affirme  the  maxime. 

By  this  maxime  in  the  conclusion  of  his  case,  onely  lineall  as- 

cention  in  the  right  line  is  prohibited,  and  not  in  the  collaterall. 

[u]  Brit  cap.       [w]  Qucdibet  hssreditas  naturaliter  quidem  ad  hseredes  hssredita- 

11 9.  Fleta,  lib.  6,  Mliter  descendit,  nunquam  quidem  naturaliter  a^scendit.  Deseendit 

^'  ot  n**?*?-.  f    itaque  jus  quasi  ponderosum,  quod  cadens  deorsum  rectd  lineA  vet 

ca.  21.Ratchffe'8  ,     ^     "^       f.    ^    •'^  ^     j*^    ^     '^       a  j  j*^ 

caae,  nbi  snpra.   transversah,  et  numquam  reascenatt  ca  ma  qua  descendit  post  mor- 

(3  Co.  40.)  tern  antecessonim,  a  latere  tamen  ascendit  aiicui  propter  difectam 

haeredum  inferius provenientium ;  so  as  the  lineall  ascent  is  pro- 
hibited by  law^  and  not  the  collaterall  (1).  And  in  prohibiting  the 

lineall 

(8)  lineally—^,  and  Red. 

(1)  In  Ratcliffe's  case,  8  Co.  40,  the  reasons  given  for  excluding  lineal 
ascent,  are,  jirst,  that  fathers  and  mothers  are  not  of  the  blood  of  their 
children )  secondly,  that  the  exclusion  is  agreeable  to  the  Jewish  law,  as  pre- 
scribed to  Moses  by  God  himself;  and  thirdly,  that  it  tends  to  avoid  that 
confusion  and  'diversity  of  opinions  in  the  case  of  descents,  of  which  the  al- 
lowance of  lineal  ascension  by  the  ctvtZ  law  is  said  to  be  the  occasion.    Lord 

Coke 
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Imeall  aaoent,  the  common  law  is  aaaisted  wilh  the  kw  of  the 
12  tables  (2). 

Here  our  anthor  for  the  confirmation  of  his  opinion  draweth 
a  reason  and  a  proofe  (as  you  have  perceived)  from  one  of  the 
maximes  of  the  common  law.  Now  that  I  may  here  observe  it 
once  for  all,  his  proofes  and  arguments,  in  these  his  three  books, 
may  be  generally  divided  into  two  parts,  viz.  from  the  common 
law  and  froiii  statutes,  of  both  which,  and  of  their  several 
branches,  I  shall  give  the  studious  reader  some  few  examples, 
and  leave  the  rest  to  his  diligent  observation. 

For  the  common  law  his  proofes  and  arguments  are  drawn 
from  20  several  fountaines  or  places. 

[a]  First  from  the  maximes,  principles,  rules,  intendment  r^-i  g^^^^  ^  g 

90.  96.  53, 58.  67.  69.  65.  99.  ISO.  146. 166. 169. 178.  231.  398.  802.  352.  360.  376^  377. 
396.  410.  440,  441.  346,  347.  462.  43. 

and 


Coke  himself  controverts  the  fir$t  of  these  reasons/  by  the  words  of  Littleton 
in  the  Section  here  commented  upon,  and  by  the  case  of  administration,  in 
which  the  father  or  mother  is  preferred  as  nearest  of  blood  to  their  children, 
and  also  by  the  case  of  a  remainder  to  the  son's  nearest  of  bloody  under  which 
description  the  father  is  entitled  to  take  by  purchase.  But  as  to  the  two 
other  reasons.  Lord  Coke  rather  appears  to  adopt  them.  However,  neither  of 
them  seems  satisfactory.  The  inference  from  God's  precept  to  Moses  is 
unwarranted,  unless  it  can  be  shown  that  it  was  promulgated  as  a  law  for 
mankind  in  general,  instead  of  being,  like  many  other  parts  of  the  Mosaical 
law,  a  rule  for  the  direction  of  the  Jewish  nation  onfy^  Besides,  by  the  Jewish 
law,  the  father  did  succeed  to  the  son  in  exclusion  of  his  brothers,  unless  one 
of  them  married  the  widow  of  the  deceased,  and  raised  up  seed  to  him.  See 
Blackst.  Law  Tracts,  v.  1.  p.  182.  8vo.  ed.  and  Sold,  de  Succes.  Ebrseor.  c.  12. 
there  cited.  The  argument  from  the  supposed  confusion  and  uncertainty, 
which  might  arise,  if  lineal  ascent  should  be  permitted,  is  not  less  liable  to 
objection ;  because  lineal  ascent  might  be  governed  by  the  same  rules  as  lineal 
descent;  and  what  is  the  difference  between  the  two,  that  should  create  more 
confusion  and  uncertainty  in  the  one  case  than  in  thet)ther?  Our  modem 
writers  account  for  our  law's  disallowance  of  lineal  ascent  in  a  very  different 
way ;  and  according  to  them,  it  in  a  great  measure  originated  frt)m  the  nature 
of  ancient  feudal  grants,  which,  like  estates  tail,  being  confined  to  the  first 
feudatory  and  his  descendants,  necessarily  excluded  his  father  and  mother^ 
and  all  paramount  them,  and  also  bis  collateral  relations.  How  this  rule  in 
practice  became  extended  so  as  to  exclude  lineal  ascent  universally ,  without 
confining  it  to  the  cases  to  which  the  feudal  reason  for  the  rule  is  applicable, 
and  yet  at  the  same  time  is  so  construed,  as  to  let  in  all  collateral  relations, 
and  even  the  father  himself  collaterally,  and  by  the  medium  of  others,  is  not 
now  very  easy  to  explain,  though  this  has  been  attempted.  See  Wright's 
Ten.  180,  and  Blackst.  Law  Tracts,  v.  1.  p.  183.  8vo.  ed.  See  also  a  learned 
note  on  the  subject  in  Littleton  avec  Ohservat.  par  M.  Houard,  This  edition 
of  Littleton  is  in  2  vol.  4to.  and  was  published  at  Rouen  in  1766. — [Note  66.] 

(2)  See  Tab.  5.  1.  de  successUme  ah  intestato;  but  neither  in  this,  nor  in  any 
other  part  of  the  12  Tables,  do  I  see  any  thing  to  exclude  lineal  ascent;  and 
as  I  have  not  met  with  any  book  on  the  Koman  law  in  which  such  an  excln- 
sion  is  mentioned,  I  conclude,  that  lord  Coke  is  mistaken  in  his  idea  of  our 
laws  conforming  to  the  law  of  the  12  Tables.  The  mother  was  indeed  ex- 
cluded; but  it  was  not  because  the  law  of  the  12  Tables  did  not  permit  lineal 
ascent^  but  on  account  of  her  sex,  that  law  preferring  the  a^gngjU^  or  those 
related  through  males,  and  excluding  the  cognati,  or  those  related  through 
females.     See  Inst.  3.     3.  Princ. — [Note  57.]  / 
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and  reawn  of  the  oommon  law,  whicb  indoed  is  the  rule  of  the 
law,  as  here  and  in  other  places  our  author  doth  use. 

SI  Seeondlji  from  the  bookes,  records,  and  other  authorities 
w  cited  bj  him  ab  authoritaUj  et  pronunciaHs. 
e]  Thirdly,  from  originall  writs  in  the  Register,  d  rticrtpti* 
et  araumetUum, 

_d]  fonrtklj,  from  the  forme  of  good  pleading. 
e]  Fifthly,  from  the  right  entrie  of  judgements. 
I/J  Sixthly,  dprascedentibus  approbatU  et  tMu,  from  approved 
preoedentB  and  use. 

[g]  Seventhly,  d  lum  ttmt,  frdm  not  nee. 
]i]  Eighthly,  ab  artificioUtbua  nr^meniis  cotue^uerUibuM  et 
c<me^tMumi6tM,artificiall  arguments,  consequents  and  conclusions. 

Ninthly,  [%}  a  oommuni  opinume  juriiprudentumf  from  the 
common  opinion  of  the  sages  of  the  law. 

Tenthly,  [k']  ah  tnconvenientiy  from  that  which  is  inconvenient. 

Eleventhly,  [2]  d  divisione^  from  a  division,  i^a6enttm«9*a/ume 
partiumy  from  the  enumeration  of  the  parts. 

Twelfely,  [m]  d  majore  ad  minusj  from  the  greater  to  the  les- 
ser, or  [n]  from  the  lesser  to  the  greater  [6]  d  simtli  [jai]  dparu 

13.  J  Ah  impamhUij  from  that  which  is  impossible. 

14.  [q\  Afinej  from  the  end. 

15.  [*]  Ah  uHli  vd  intOili,  from  that  which  is  profitable  or 
unprofitable. 

16.  [r]  Ex  ahsurdo  for  that  thereupon  shall  follow  an  absur- 
ditie,  quaei  d  nirdo  prolatumf  because  it  is  repugnant  to  under- 
standing tad  reason. 

17.  [«]  A  naturd  et  ordine  naturee^  from  nature,  or  the  course 
of  nature. 

W^  18.  \t\  Ah  ordine  rdtgionuy  from  the  order  of  T  H.  1 
religion.  L  ^»  J 

19.  [u]  A  communi  prsesumptione^  from  a  common 
presumption. 

20.  Xw]  A  lectidhihus  jurisprudentiumy  from  the  readings  of 
learned  men  of  law. 

From  statutes  his  arguments  and  proofes  are  drawn. 


[h]  Sect  20. 

where  a  nmiiber 

of  others  are  p  -i  i 

quoted.  L^J 

[«]  Sect.  67. 132.  Volet  a 

170.  234.  241. 

263.  613,  614. 
(Plowd.  228.) 

[d]  8eet.  68. 
170.  183.  369. 

[e]  Sect.  248, 
249. 

[/]  Seet  88. 
74.  76.  145. 
332.  371,  372. 
446. 

\g\  108.  733. 
[A]  Sect.  170. 

264.  283.  802. 
429.  464.  629. 
633.  686.  840. 
418.  613.  686. 
739. 

[%)  Seet  697. 
69. 104. 288. 
332.  478. 
[k]  Seet  87. 
where  maiij 
others  are 
quoted. 
[I]  Seet  13. 
where  many 
more  are 
quoted;  bat 
see  chiefly 
Seet  881. 

[m]  Seet  438, 
439.  441. 
Sect  18. 
801,  Ac. 
291.  298. 
409,  Ac. 
tl  129.  440. 
7I  Sect  46. 194. 
•I  Seet  360. 
Sect  722. 
•J  Sect  114. 
223. 129.  211. 
107, 108. 

m  Sect  202. 
M  Seet  440. 


I 


1.  [x]  From  the  rehearsall  or  preamble  of  the  statute. 
I.  Bi 


2.  By  the  bodie  of  the  law  diversely  interpreted. 
Sometime  by  other  parts  of  the  same  statute,  which  is  bene 
dicta  eMOiitiOj  et  ex  viscenbus  causse, 
Ij/]  Sometime  by  the  reason  of  the  common  law.     But  ever 

i*^to)  Sect  481.     the  generall  words  are  to  be  intended  of  a  lawfull  actyM  and 
x]  Scot  13,  Ac  gQcli  interpretation  must  ever  be  made  of  all  statutes,  that  the 
ect  73  .  692.    j^gQ^n^  q^  j^g  jjj  ^hom  there  is  no  default  may  not  be  damni- 
fied (1). 


685.  633.  441. 

108. 193. 164. 

140.  2. 

(Plowd.  67.  b. 

49.  b.) 

M  Sect  464. 

rCro.  Ja.  474.) 

fs]  Seet  731.  686.        (Plowd.  105.)        [a]  17  E.  3.  Rot  Paa  no.  19.        26  B.  3.  ei^  1. 

Regitt  inter  Jura  regia,  61,  Ac         (Poet  110.  a.)       (Post  360.) 

2.  Ih^Lex 


**  In  law,**    There  be  divers  lawes  within  the  realme  of  Eng- 
land.    As  first,  [a]  Lex  coronas,  the  law  of  the  crowne. 


(1)  As  to  the  construction  of  statutes,  see  lord  ch.  Hatt.  Treat,  on  Stat.— • 
Ash.  Expos.  Stat,  by  Eq.— -Yin.  Ab.  Statutes,  B.  6. — Com.  Dig.  Parliament. 
R.  10. 


L.  1.  0. 1.  Sect  3.        Of  Fee  simple.  [11.  b. 

2.  [h]  Lex  eiconsuehtdoparUamenH.    Ista  Uxetidb  cmmbuM  W  Commonly 
gtUBrenda^  d  mvUin  ignijrata,  dpawsU  cognita  (a).  .  J^JJ^^J'^ 

3.  [c]  Lex  natuTCR^  the  law  ot  nature.  Ro11«. 

4.  [d\  OommunU  Lex  Angliai,  the  common  law  of  Endand,  {A  Inst  49,  50. 
eometime  called  lex  terrce,  intended  by  onr  anther  in  this  and  ^"fjjj^l*  V  o 
the  Hke  pUioes.  f  ite.  CaiTin'i 

6.  [e]  Statute  law.    Lawes  established  by  anthority  of  par-  ease.   PL  Com. 
liament^  Sbarington'i 


.  ^*  [/]  OontuehtdineSf  Gustomes  reasonable.  ^Dr.  aod  Stod. 

7.  [g]  Jtu  hdliy  the  law  of  armes,  war,  and  ohivalrie^  in  re-  Dul  i.  e.  2.)    • 
pubUcd  maximi  ccnterwxnda  tunijura  hdli.  M  ^^^^^ 

8.  rh]  fiooiesiastical  or  oanon  law  in  courts  in  oertaine  cases.    b^!^aiidja?u 

9.  [t]  Civil  law  in  oertaine  cases  not  onely  in  courts  eocle-  oiaU  records, 
siastical,*  but  in  the  courts  of  the  constable  and  marshall,  and  M  ^?*^f,^^ 
of  the  admiraltie,  in  which  court  of  the  admiralty  is  observed  ia  ^^^iHment! 
Uif  Olyrony  anno  5  of  Richard  the  first,  so  called,  because  it  was  [/]  Whereof' 
published  in  the  isle  of  Olyron.  yo«  *•!*  '"••^  ^ 

11.  [<]  The  law  of  marque  or  reprisal  (2).  .    M  Rot  Pari. 

12.  [fit]  Lex  fnercoUoria,  merchant,  Ac.  3  R.  2.  nn.  3. 
18.  [n]  The  lawes  and  cnstomes  of  the  isles  of  Jersey,  Guem-  /pj^  24?)  ^ 

sey,  and  Man.  \k\  r  Oo.  Cwi- 

14.  \o\  The  law  and  privilege  of  the  Stannaries.  drie's  ease, 

Ig.  Ip\  The  kwes  of  the  east,  west,  and  middle  Marches,  ^^^^^ 

which  are  now  abn^ted.  m  37  h.  e.  21. 

But  hereof  this  little  taste  for  our  student,  that  he  may  be  rorteee.  o».  82. 

Gspable  of  that  which  he  shall  reade  concerning  these  and  others  ^s  h!  8  oiL  15 

in  records,  and  in  our  books,  and  orderly  observe  them,  shall  r^]  oaru  de 

suffice.  Foiesta,  ^  the 

eires  of  the 
Forests.  [0  27  B.  3.  oa.  17.    Wi.  ea.  28.    4  H.  6.  oa.  7.  M  Mirror  des 

Just.  e.  1.  Bract  884.  444.  Fleta,  lib.  2.  ea.  51,  52,  Ae.  5  B.  8. 11.  88  B.  8.  7. 
27  B.  8.  eap.  8.  Forfceeeue,  82.  F.  N.  B.  117.  18  B.  4.  9.  Rot  Part  8  H.  4.  na. 
43.  10  H.  7. 16.  47  K  3.  22.  30  B.  1.  Acoount,  127.  Oarta  Mereatoria.  81  E. 
1.  Rot  Patent    (4  Inst  237.)  [n\  Mieh.  41.  B.  3.  caram  rege  fai  Thesanr.    12 

B.  3.  5.  b.  12  H.  8.  foL  5.  Rot  Pat  an.  20  B.  1.  7  Oo.  Calvin's  ease,  foL  21. 
Resist  fol.  22.  [o]50B.8.    Rot  ParL    50  B.  8.  Rot  Patent,  Ac. 

[/»]  81  H.  A.  oa.  8.    4  Ja.  e.  1. 

'^  And  his  unde  enter  into  the  land."    For  if  the  uncle  in  this 
case  doth  not  enter  into  the  land,  then  cannot  the  fitther  inherite 
the  land ;  for  there  is  another  mazime  in  law  herein  implied,ro]  bl  1^  H.^*  ^l* 
that  a  man,  that  claimeth  as  heire  in  fee  simple  to  anie  man  oy  g^  ^  ^'2^^ 
descenty  must  make  himself  heire  to  him  that  was  last  seised  of  19  b.  2.  Qoar. 
the  actuall  freehold  and  inheritance(3).    And  if  the  uncle  in  this  imped.  177. 

^  "^  45  B.  8.  18. 

*  For  an  eUwMniaiy  introduction  to  the  (Hvil  tuul  Camon  Law,  ••«  40  Af  p.  0. 

Mr.  Butl«r^9  Horm  Juridioa  SubeteivcB,  oet.  1804,  and  1807. 

case 

(a)  See  Vindication  of  Rights  of  Commons,  by  Mackworth,  19. 81.  Power 
of  Pari,  by  Atking,  50.  54.  Proceedings  as  to  the  Ailesbury  men,  44.  49. 
Vindication  of  the  Bights  of  the  Lords,  in  answer  to  Mackworth,  14.  Proceed- 
ings in  Sir  J.  Fenwick's  attainder  on  bill  against  Bishop  Atterbury.  Ixnrd 
Holt's  words  in  Skin.  B.  526,  in  Lord  Banbiuy's  case.    See  also  8  Wils.  192. 

(2)  Besides  the  books  more  generally  known,  see  Lee's  Giq[»t.  in  War,  which 
is  a  Treatise  on  this  subject 

(3)  Grandfather  J /oUheTf  and  wn  ;  gra/ndf other  dies;  father  is  hound  in  an 
obligation  or  warranty^  and  dies  before  entry.   Eddy  that  the  son  is  not  liable^ 

iscaiii 


11.  b:]  Of  Fee  simple.        L.  1.  C.  1.  Sect,  a 

ease  doth  not  ^nter,  then  had  he  hut  a  freehold  in  law,  and  no 
actuall  freehold^  bat  the  hist  that  was  seised  of  the  actnall  free- 
hold was  the  sonne  to  whom  the  father  cannot  make  himselfe 
heire ;  and  therefore  Lktleion  saith,  and  hu  vnde  enter  into  the 
land  (ag  by  law  he  ought)  to  make  the  father  to  inherite,  as  heire 
M  11  Am.  p.  6.  to  the  un.cle.    [r]  Note^  that  true  it  is  that  the  ancle  in  this  case 
^^^^  ^^    ^^  ^  heire,  but  not  absolutely  heire;  for  if  after  the  descent  to  him 
32  H.  6.  35.        ^^®  father  hath  issue  a  sonne  or  daughter,  that  issue  shall  enter 
[•]  19  H.  0. 61.    npon  the  uncle  (4).    [«]  And  so  it  is  if  a  man  hath  issue  a  sonne 

and  a  daughter,  the  sonne  purehaseth  land  in  fee  and  djreth 
without  issue,  the  daughter  shall  inherite  the  land ;  but  if  the 
father  hath  afterward  issue  a  sonne,  this  sonne  shall  enter  into 
the  land  as  heire  to  his  brother,  and  if  he  hath  issue  a  daughter 
and  no  aonne^  she  shall  be  coparcener  with  her  sister. 

^^Ashy  law  he  ought"  These-  words  as  a  key  doe  open  the 
secrets  of  the  law ;  for  hereupon  is  concluded,  that  where  the 
uncle  cannot  get  an  actuall  possession  by  en  trie  or  otherwise, 
there  the  father  in  this  case  cannot  inherit.  And  therefore  if  an 
advowson  be  ^ranted  to  the  sonne  and  his  heires,  and  the  sonne 
4ie  without  issue,  and  this  descend  to  the  uncle,  and  he  die 
before  he  doth  or  can  present  to  the  church,  the  father  shall 
not  inherit,  because  he  should  make  himselfe  heire  to  the  sonne, 
which  he  cannot  doe.  And  so  of  a  rent  and  the  like.  But  if 
the^uncle  had  presented  to  the  church,  or  had  seisin  of  the  rent, 
there  the  father  should  haye  inherited.  For  Littleton  putteth  his 
case  of  an  entry  into  land  but  for  an  example.  If  the  sonne 
make  a  lease  for  life,  and  die  without  issue,  and  the  reversion 
descend  to  the  uncle,  and  he  die,  the  reversion  shall  not  descend 
to  the  father,  because  in  that  case  he  must  make  himself  heire  to 
the  Sonne.  A.  infeoffes  the  son  with  warrantie  to  him  and  his 
heires,  the  sonne  dies,  the  uncle  enters  into  the  land  and  dies, 
the  fstther  if  he  be  impleaded  shall  not  take  the  advantage 

of 


because  he  shall  make  himself  heir  to  the  grandfather,  24  E.  3.  Hal.  MSS. — 
[Note  58.]  See  Kellow  v.  Kowden,  1  Show.  244.  Smith  v,  Parker,  2  Bl. 
Rep.  1280.    Post.  14.  b.  n.  9.    1  Br.  Ch.  Cases,  262. 

(4)  Here  lord  Coke  is  silent  as  to  the  right  to  the  intermediate  profits  from 
the  death  of  the  father.  In  the  case  of  Basset  and  Bassety  lord  ch.  Hardwicke 
held,  that  a  posthumous  son,  claiming  under  a  remainder  in  a  settlement,  was, 
by  construction  of  the  10  and  11  W.  3.  c.  16,  which  preserves  remainders  for 
posthumous  children,  where  no  estate  is  limited  to  trustees,  for  that  purpose, 
entitled  to  the  mean  profits.  See  3  Atk.  203.  But  in  the  same  case,  lord 
Hardwicke  seems  to  have  taken  it  for  granted,  that  on  a  descent  the  mean  profits 
belong  to  the  uncle ;  for  he  directed,  that  the  profits  of  the  estate  descended 
should  be  accounted  for  by  the  uncle,  only  from  the  birth  of  the  posthumous 
son.  See  post.  55.  b.  where  lord  Coke  puts  the  case  of  a  daughter's  being 
entitled  against  a  posthumous  brother  to  com  sowed  before  his  birth ;  which 
seems  to  shew,  that  lord  Coke  did  not  consider  the  posthumous  child  as  en- 
titled to  any  mean  profits  on  a  descent.  See  also  Wils.  Bep.  vol.  3.  p.  526, 
where  lord  Ch.  J.  Be  Grey,  in  delivering  the  opinion  of  the  court  of  C.  P.  on 
a  question  whether  %  posthumous  son  was  actacdly  seised^  denies  that  the  post- 
humous son  in  the  case  of  a  descent,  can  be  entitled  to  any  profits  received 
before  his  birth,  and  cites  9  H.  6.  25.  as  an  authority  in  point. — -[Note  59.] 
See  further,  Hopkins  v,  HopkinS;  in  Forrest  R.    2  Yes.  521.    1  Yes  485. 


L.  1.  C.  1.  Sect,  a  4.    Of  Fee  simple.  Cl2.  a. 

[13, 1  of  this  JUSf^  warranties  for  then  he  must  Yoaeh  A.  as 
a.    J  heire  to  hifl  Bonne,  which  he  cannot  doe  (1);  for  alheit 
the  warrantie  descended  to  the  ancle,  yet  the  uncle 
leaveth  it  as  he  found  it,  and  then  the  father  by  Littleton* i  (ouffht) 
cannot  take  advantage  of  it.   For  LMeton,  Sect.  608,  saith  that  vid.  Seot  603. 
warranties  shall  descend  to  him  that  is  heireby  the  common  law;  718- 
and  Sect.  718,  he  saith  that  everie  warrantie  which  descends,  doth  (^^^  •2•• 
descend  to  him  that  is  heire  to  him  which  made  the  warrrantie  by 
the  common  law;  which  proveth  that  the  father  shall  not  be  bound 
by  the  warrantie  made  by  the  sonne,  for  that  the  father  cannot  be 
heire  to  the  sonne,  that  made  the  warrantie.     And  a  warrantie  vid.  Seot  735, 
shall  not  goe  with  tenements,  wherennto  it  is  annexed,  to  any  786, 787. 
especiall  heire,  but  alwaiea  to  the  heire  at  the  common  law  (2). 
And  therefore  if  the  uncle  be  seised  of  certain  lands,  and  is  dis- 
seised, the  Sonne  release  to  the  disseisor,  with  warrantie,  and  die 
without  issue,  this  shall  bind  the  uncle ;  but  if  the  uncle  die  with- 
out issue,  the  father  may  enter,  for  the  warrantie  cannot  descend 
upon  him.  So  if  the  sonne  concludeth  himselfe,  by  pleading  con-  35  H.  6. 83. 
ceming  the  tenure  and  services  of  certaine  lands,  this  shallbind  ^^^^  Crook'i 
the  uncle;  but  if  the  uncle  die  without  issue,  this  shall  not  bind  ^^^^  79, 
the  father,  because  he  cannot  be  heire  to  the  sonne,  and  conse- 
quently not  to  the  estoppell  in  that  case ;  but  if  it  be  such  an 
estoppell  as  runneth  with  the  land,  then  it  is  otherwise  (3). 

Sect.  4. 

j{NT)  in  ca$e  where  the  sonne  purehaeeth  land  in  fee  simple,  and  dies 
without  issuey  they  of  his  blood  on  the  father's  side  shall  inherite  as 
heires  to  him,  before  any  of  the  blood  on  the  mother* s  side :  biU  (f  he  h€Uh 
no  heire  en  the  part  of  his  father,  then  the  land  shall  descend  to  the 
heires  on  the  part  of  the  fnother  (4).  BtU  if  a  man  marrieth  an  in- 
heritrix 


(1)  Qutere  of  this  case  of  warranty  ;  for  though  the  lien  of  warranty  descends 
from,  him  who  makes  the  warranty,  to  the  heir  at  common  law,  and  it  cannot 
descend  to  the  special  heir,  because  it  is  a  thing  in  gross,  yet  the  benefit  of  a 
warranty  being  once  annexed  to  land,  shaU  go  in  divers  cases  aa  incident  to  the 
land  to  the  special  heir  or  assignee.  Thus  a  gift  of  borough-english,  with  a 
warranty,  shall  go  to  the  youngest  son  with  d%e  land.  Hal.  MSS. — ^See  ace. 
2  Ro.  Abr.  748,  where  it  is  said,  that  the  father  may  vouch  on  such  a  warranty 
to  the  uncle.  In  Gilb.  Ten.  18,  there  is  a  reference  to  lord  ch.  j.  Hale's  note 
on  this  part  of  lord  Coke,  from  which  it  appears  that  lord  ch.  bar.  Gilbert  had 
seen  lord  Hale's  MS.  notes. — [Note  60.] 

(2)  See  ace.  both  as  to  estoppels  and  warranties.  Hob.  81.  8  Go.  64.  But 
observe  what  is  said  by  lord  Hale  in  the  preceding  note. 

(8)  The  son  m,dkes  lease  for  life,  and  dies  ;  the  underleases  to  the  lessee  for 
life  in  taU  on  conditUm,  and  dies.  Quaere,  who  shall  enter  for  the  condition 
broken,  as  the  reversion  in  fee  doth  not  descend  to  thefaUierf  Hal.  MSS. — 
[Note  61.] 

(4)  And  this  was  the  opinion  of  all  the  justices,  M.  12.  E,  4.  But  it  was 
there  held,  if  land  descend  to  a  man  on  the  part  of  his  father,  who  dies  without 
issue,  that  his  next  heir,  on  the  part  of  his  father,  shall  inherit  to  him,  that  is  to 
wit,thenextwhoisof  thehU>od  of  the  father  on  the  part  of  his  grandfo  and 

far 


12.  a.]  Of  Fee  simple.        L.  1.  C.  1.  Sect.  4. 

heritrix  (Mes  si  home  prent  (5)  enheretrix)  of  lancb  in  fee  Hmple  who 
have  iseiLe  a  %<mm^  and  die^  and  the  ionne  enter  into  the  tenementSy  a% 
Sonne  and  heire  to  his  mother ^  and  after  dies  withotU  issue^  the  heires  of 
the  part  of  the  mother  ought  to  inherit^  and  not  the  heires  of  the  part 
of  the  father.  And  if  he  hath  no  heire  on  the  part  of  the  mother ^  then 
the  lord,  of  whom  the  land  is  holden,  shall  have  the  land  by  escheate. 
(1)  t  In  the  same  manner  it  is,  if  lands  descend  to  the  sonne  of  the  part 
of  the  father,  and  he  entreth,  and  afterwards  dies  without  iseue,  this  land 
shall  descend  to  the  heires  on  the  part  of  the  father  and  not  to  the  heires 
on  the  part  of  the  mother.  And  if  there  be  no  heire  of  the  part  of  the 
father,  the  lord  of  whom  the  land  is  holden  shall  have  the  land  by  escheate* 
And  so  see  the  diversity,  where  the  sonne  purchaseth  lands  or  tenements 
in  fee  simple,  and  where  he  cometh  to  them  by  descent  on  the  part  of  his 
mother,  or  on  the  part  of  his  father. 

Vid.  Sect  864.  T^  ^^  ^^  appeareth,  that  our  author  divideth  heirea  into  heires 
and  exoeUent  X)  of  the  part  of  the  father^  and  into  heires  of  the  part  of  the 
^^^  mother,  fa]  And  note,  it  is  an  old  and  true  mazime  in  law,  that 

W  ^^^"^  none  shall  inherit  any  lands  as  heire,  but  only  the  blood  of  the 
Cien'B  cue,  447.  fi™^  purchaser,  for  *refert  d  quo  fiat  perquisitum.  As  for  example, 
[*]  Fleta,  lib.  6.  Robert  Coke  taketh  the  daughter  of  Knightley  to  wife,  and  pur- 
ca.  1,  3,  Ao.  chaseth  lands  to  him  and  to  his  heires,  and  by  Knightley  hath  issue 
folT^w"'  67  6*8  I^^ard,  none  of  the  blood  of  the  Knightleysy  though  they  be  of 
69,'  Ac!  Britton,'  the  blood  of  Edward,  shall  inherite,  albeit  he  had  no  kindred 
oa.  119.  but  them,  because  they  were  not  of  the  blood  of  the  first  pur- 

39  1: 8.  29,        <^^»8er,  viz.  of  Robert  Coke  (6). 

30.  38.  49'  B.  3. 12.  49  Ass.  p.  4.  12  E.  4.  14.  PL  Com.  445.  ft  450.  7  E.  6 
Dyer,  6.  24  B.  3.  24.  37  Ass.  4.  40  E.  3.  9.  42  E.  3.  10.  45  E.  3. 
ReloaseB,28.    7H.5.3,4.    8A8S.6.    35A80.2.    6E.4.7.    8H.5.    21H.7.  33. 

40  Asf.  6.    Ratoliff 's  ease,  3  Co.  42.    (Post  220,  b. 

[6]  Bn^n  nbi.  m  «  They  of  his  blood  on  the  father's  side."  Here  it  is  to  be 
supra!  Britton  ^^^erstood,  that  the  father  hath  two  immediate  bloods  in  him, 
0. 118. 119.  '  ^z*  the  blood  of  his  father,  and  the  blood  of  his  mother  (7).  Both 
PL  Com.  444.    Clere's  ease.    Tr.  19  E.  1.  Banco.  Rot  25.    Lincoln  WilL    Seel's  case. 

these 

for  dffauU  of  tuch  heirj  those  who  are  of  the  Hood  of  the  father  on  the  part  of  Uie 
mother  of  the  father ^  viz.  the  grandmother,  shall  inherit.  And  if  there  is  no  such 
heir  on  the  part  of  the  father,  then  the  lord  shaU  have  the  land  by  escheat.  Red. 
But  this  passage  is  not  in  any  edition  prior  to  Redman's,  and  seems  an 
addition  to  LitUeton  by  another  hand,  and  to  be  an  opinion  extracted  from 
12  E.  4.  14  pi.  12,  which  is  indeed  cited  in  the  margin  of  Redman. 
5^  feme  L,  &  M, — Roh.  P. — Red. 
13  t  All  between  In  the  same,  and  so  see,  omitted  in  Red. 

^6)  And  therefore  if  the  heir  of  the  part  of  the  fcUher  be  attainted,  the  land 
shaU  escheat.  49  Ass.  p.  4.  Hal.  MSS.  See  3  Bridg.  MSS.  73,  74.  2  Bndg. 
MSS.  101.  (in  Mus.  Brit.) 

(7)  But  sometimes  a  man  can  only  have  immediate  inheritable  blood  from 
one  parent,  as  where  his  father  or  mother  is  an  alien,  or  person  attainted }  and 
this  it  seems  suffices  to  enable  children  to  inherit  from  the  parent,  who  confers 
the  inheritable  blood,  and  also  to  inherit  to  each  other.  See  ace.  ante  8.  a. 
n.  2,  and  the  following  note  by  lord  Hale  on  lord  Coke's  next  passage,  where 
he  mentions,  that  according  to  ancient  authors  the  issue  of  an  attainted  father 
cannot  inherit  to  the  mother.     This  seems  not  to  be  law.     A  female  heretrix 

takes 
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these  bloods  are  of  ihe  part  of  tbe  fietther.  [c]  And  this  made  an-  [«]  Bntton, 
eient  authors  say,  that  if  a  man  be  seised  of  lands  in  the  right  of  [P^  ^'c  ig*^** 
his  wife,  and  is  attainted  of  felony,  and  after  hath  issue,  this  issue  pi*  com.  4i5. 
should  not  inherit  his  mother,  for  that  he  could  derive  no  blood  446,  Ao. 

inheritable  from  the  father.    And  both  these  bloods  of  ^^^  ^- 

[13.1  the  part  of  the  father  must  be  spent  jM^  before  the  heire  (piowd.  444.) 
b.  J  of  the  blood  of  the  part  of  the  mother  shall  inherit, 
wherein  ever  the  line  of  the  male  of  the  part  of  the  father, 
(that  is)  the  posteritie  of  such  male,  be  they  male  or  female,  Twho 
ever  in  descents  are  preferred)  must  faile  before  the  line  ox  the 
mother  shall  inherite.     [d"]  And  the  reason  of  all  this  is,  for  that  r^]  19  R.  2. 
the  blood  of  the  part  of  the  &ther  is  more  worthie,  and  more  ^^- 1^®* 
neere  in  judgment  of  law,  than  the  blood  of  the  part  of  the 
mother. 

'^  Before  any  of  ike  Hood  on  the  mother's  tide,"     And  it  is  to  BriUon, 
be  observed,  that  the  mother  hath  also  two  immediate  bloods  in  ^P;^^»;  ^P' 
her,  (viz.)  her  father's  blood  and  her  mother's  blood.  Now  to  il*  eapw  2.       ' 
lustrate  all  this  by  example,  Robert  Fatrefield  soir  of  J(^n  Faire' 
fidd  and  Jane  Sandie,  takes  to  wife  Ann  Boye$y  daughter  of  John 
Boyes  and  Jatie  Bewpree,  and  hath  issue  WiUiam  lairefiddy  who 
purohaseth  lands  in  fee.  Here  WiUiam  Fairefidd  hath  foure  im- 
mediate bloods  in  him,  two  of  the  part  of  his  father,  viz.  the  blood 
of  the  Fairejield»y  and  the  blood  of  the  Sandyes,  and  two  of  the  ^ 

part  of  his  mother,  viz.  the  blood  of  the  Boyiei  and  the  blood  of 
the  BetopreeSf  and  so  in  both  cases  upward  in  infinitum.  Now 
admit  that  WiUiam  Fairejield  die  without  issue,  first  the  blood 
of  the  part  of  his  father,  viz.  of  the  Fairefieldsj  and  for  want 
thereof  the  blood  of  the  Sandyes  (for  both  these  are  of  the  part 
of  the  father)  if  both  these  faile,  then  the  heires  of  the  part  of 
the  mother  of  William  Fairejield  shall  inherit,  viz.  first  the 
blood  of  the  Boyses,  and  for  default  thereof  the  blood  of  the 
Bewprees, 

It  is  necessary  to  be  knowne  in  what  cases  the  heire  of  the 
part  of  the  motner  shall  inherite^  and  where  not.     If  a  man  be 

seised 

- '  -  —  -  . 

takes  an  alien  to  husband^  and  they  have  issue  :  the  issue  shall  inherit  to  the 
mother.  Post.  Sect.  114.  andfol.  83.  a.  for  a  dcwer  of  wife  being  alien  or  at" 
tainted.  Hal.  MSS.  To  the  same  purpose  is  what  follows,  beinff  a  note  on 
fol.  8.  a.  ante,  where  lord  Coke  asserts  that  the  children  of  an  aHen  cannot 
inherit  to  each  other,  though  he  allows  that  the  children  of  one  attainted,  if 
bom  before  the  attainder,  may.  Qusare  of  this  ;  for  it  seems  the  Hood  of  the 
mother  suffices  to  make  them  inheritable  one  to  tii^  other  ^  and  this  was  the  prin- 
cipal reason  in  Hobby's  case.  Hal.  MSS.  Also  lord  Hale,  in  another  note  in 
fol.  8.  a.  ante,  abridges  the  case  of  Bacon  and  Bacon  from  Cro.  Cha.  and  cites 
Stephens's  case  in  the  du/chy  as  another  case  of  the  same  kind,  and  then  there 
is  the  note  following.  Yet  note  that  he  cannot  be  heir  to  his  mother^  because 
she  is  an  alien.  Husband  denizen  takes  wife  an  alien^  or  wife  takes  husband  an 
alien f  and  they  have  issue.  It  seems  the  issue  shaU  inherit  to  the  father  in  the 
first  case,  to  the  mother  in  the  second.  Ergo  videtur,  t/tat  if  alien  hath  issue 
by  denizen  two  sons,  one  son  shall  inherit  to  the  other,  because  the  m>other  is  a 
denizen  ;  and  so  in  the  case  of  a  person  attainted,  having  issue  after  attainder; 
and  this  was  one  of  the  reasons  of  Hchby's  case.  Hal.  MSS.  This  doctrine  is 
agreeable  to  lord  Hale's  argument  when  he  gave  judgment  in  Collingwood  and 
Pace,  cited  ante,  fo.  8.  a.  n.  2.  and  also  confirms  the  observation  hazarded  in 
n.  5.  fol.  8.  a.— [Note  62.]    See  4  T.  B.  800. 
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seised  of  lands  as  heire  of  the  part  of  his  mother^  and  maketh 

a  feoffment  in  fee^  and  taketh  baoke  an  estate  to  him  and  to  his 

heires,  this  is  a  new  purchase,  and  if  he  djeth  with  )at  issue, 

9  H.  7.  24.  the  heires  of  the  part  of  the  father  shall  first  inherite  (2).     If 

i>^^^^QA9^{         ^  ^^^  ^  seised  maketh  a  feoffment  in  fee  upon  condition,  and 
oBt  30  .)  ^^^^  ii^^  i^^l^  ^£  ^^^  p^^^  ^£  ^^^  fitther,  which  is  the  heire  at  the 

common  law,  shall  enter  for  the  condition  broken,  but  the  heire 

of  the  part  of  the  mother  shall  enter  upon  him,  and  enjoy  the 

[m]  7  H.  6. 4.      land,     [m]  A  man  so  seised  maketh  a  feoffment  in  fee  reserving 

1  Go.  100.  a  rent  to  him  and  to  his  heires,  this  rent  shall  go  to  the  heires 

Avowry,  207.      or  a  lease  for  life  resenring  a  rent,  the  heir  of  the  part  of  the 
(Hob.  31.)  mother  shall  have  the  reversion,  and  the  rent  also  as  incident 

thereunto  shall   passe  with  it;  but  the  heire  of  the  part  of 
the  mother  shall  not  take  the  advantage  of  a  condition  an- 
nexed to  the  same,  because  it  is  not  incident  to  the  reversion 
[o]  5  B.  s.  nor  can  passe  therewith,      [o]  If  a  man  had  been  seised  of 

^JV^fU^^'^'      ^  mannor  as  heire  on  the  part  of  his  mother,  and  before  the 
3  Oo!^d2.'b.         statute  of  Quia  emptores  terrarum,  had  made  a  feoffment  in  fee 

of  parcell  to  hold  of  him  bj  rent  and  servioci  albeit  they  be  newly 

created, 

(2)  But  here  lord  Coke  mast  be  understood  to  speak  of  two  distinct  con- 
veyances in  fee;  the  fivBt  passing  the  use  as  well  as  the  possession  to  the 
feoffee,  and  so  completely  divesting  the  feoffor  of  all  interest  in  the  land; 
and  the  second  regranting  the  estate  to  him  (a).  For  if  in  the  first  feoffment, 
the  use  had  been  expresly  limited  to  the  feoffor  and  his  heirs,  or  if  there  was 
no  declaration  of  uses,  and  the  feoffment  was  not  on  such  a  consideration  as 
to  raise  an  use  in  the  feoffee,  and  consequently  the  use  resulted  to  the  feoffor, 
in  either  case  he  is  in  of  his  ancient  tue,  and  not  by  purchase.  Adj.  ace. 
H  Lev  406,  and  2  Salk.  59 ;  and  see  ace.  post.  13.  a.  and  22.  b.  What  shall 
be  a  purchase,  and  break  the  descent,  so  as  to  entitle  the  paternal  heir  to 
a  preference  over  the  mMUemaX  heir,  particularly  in  the  case  of  a  devise  to  the 
heir,  the  student  may  inform  himself  by  the  authorities  cited  in  Yin.  Abr. 
Heir,  W.  1,  2,  to  which  add  Battey  and  Trevillian,  Mo.  278.  Hiade  and 
Lyon^  3  Leon.  64.  70,  and  ]]|y.  124.  Hainsworth  and  Pretty,  Cro.  Eliz.  833. 
919.  Brown  and  Taylor,  Cro.  Cha.  38.  Clark  and  Smith,  1  Salk.  241,  and 
1  Lutw.  793.  Smith  and  Trig,  8  Mod.  23,  and  1  Stra.  487.  Ratoliffe's  case, 
1  Stra.  267.  Martin  and  Strachan,  1  Wib.  part  1.  p.  66,  and  Hurst  and 
the  earl  of  Winchelsea,  Bur.  pt.  4.  v.  2.  p.  879.  In  this  last  case,  a  feme 
covert  by  force  of  a  power  appointed  by  wiU  to  her  heir  in  fee,  but  charged 
the  land  with  debts  and  legacies ;  and  it  was  adjudged  in  B.  R.  that  the  heir 
took  by  descent,  and  that  the  appointment  had  no  other  operation  than  making 
the  estate  subject  to  the  debts  and  legacies.  One  leading  principle,  which 
this  and  the  other  authorities  seem  clearly  to  establish,  is,  that  whenever 
a  devise  gives  to  the  heir  the  same  estate  in  qualify  as  he  would  by  descent^ 
he  shall  take  by  the  latter,  which  is  the  title  most  favoured  by  the  law ;  and 
that  merely  charging  the  estate  with  debts  or  legacies  will  not  break  the 
descent.  This  is  only  one  of  the  many  useful  propositions^  which  might  be 
extracted  on  the  subject  as  the  result  of  the  long  list  of  cases  before  cited,  if 
this  was  the  proper  place  for  a  discussion  so  nice  and  difficult. — [Note  63.] 
See  Amb.  383.  Scott  v.  Scot't,  and  1  Black.  R.  22,  the  case  of  Allen  v. 
Heber.  And  see  the  case  of  Goodright  v.  Wells,  Doug.  3  ed.  769.  Watkins' 
Des.  154.==:  (a)  See  Ld.  ch.  j.  Eyre's  reference  to  this  note  in  3  Ves.  665. 
But  qu.  was  not  it  intended  to  Mr.  Butler's  note,  271.  b.  And  see  aoc.  in  the 
note  in  1  Bi)s.  &  Pull.  597. 
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oreated,  yet  for  that  they  are  pareell  of  the  mannor,  they  shall 

with  the  refit  of  the  mannor  descend  to  the  heire  of  the  part  of 

the  mother,  quia  muUa  transeunt  cum  univenUaie  quce  per  se  non 

tranaeunt.     If  a  man  hath  a  rent  aeg^  of  the  part  of 

[18, 1  his  mother,  and  the  tenant  of  the  land  9^  granteth 
a.    J  a  diatresse  to  him  and  to  his  heires,  and  the  grantee 
dieth,  the  distresse  shall  go  with  the  rent  to  the  heire 
of  the  part  of  the  mother,  as  incident  or  appurtenant  to  the 
rent,  for  now  is  the  rent  secke  beoome  a  rent  charge  (1). 

[p]  A  man  so  seised  as  heire  on  the  part  of  his  mothermaketh  [«)  6  E.  4. 4. 
a  feoffment  in  fee  to  the  nse  of  him  and  his  heires,  the  use  being  l  6o,  100. 
a  thing  in  trust  and  confidence  shall  ensue  the  nature  of  the  27  Hni'^er! 
land  (2),  and  shall  descend  to  the  heire  on  the  part  of  the  mother.  Backenkam'a  * 
[q]  A  man  hath  a  seigniory  as  heire  on  the  part  of  his  mother,  eM«* 
and  the  tenancy  doth  escheat,  it  shall  go  to  the  heire  of  the  l^ke'o^ 
part  of  the  mother.     If  the  heire  of  the  part  of  the  mother  of  13  h.  7.  6. 
land  whereunto  a  warranty  is  annexed  is  impleaded  and  vouche,  (2  Ro.  Abr.  780 
and  judgment  is  given  against  him,  and  for  him  to  recover  in  ^^[^'^^'  ^ 
value,  and  he  dieth  before  execution  [r],  the  heire  of  the  part  1  co.  i27. 
of  the  mother  shall  sue  execution  to  have  in  value  against  the  Hob.  31. 
vouchee,  for  the  effect  ought  to  pursue  the  causey  and  the  f  i^i^g^* 
recompeuce  shall  ensue  the  losse.  xL  4^. 

If  a  man  giveth  lands  to  a  man,  to  have  and  to  hold  to  him  M  PL  Com. 
and  his  heires  on  the  part  of  his  mother,  yet  the  heires  of  |^^  ^°^  ^^fVh* 
the  part  of  the  father  shall  inherit,  for  no  man  can  tnsHtute  j^  ^^  Chapter 
a  new  (a)  kirui  of  inheritance  not  allowed  hy  the  law,  and  the  of  WArnmties. 
words  Tof  the  part  of  his  mother)  (b)  are  voide,  as  in  the  case 
that  Littleton  patteth  in  this  Chapter.     If  a  man  giveth  lands 
to  a  man  to  nim  and  his  heires  male^  the  law  rejecteth  this  (Post  27.  a.) 

word 

(1)  Aoc.  8  Go.  54.  a. 

(2)  The  better  reason  seems  to  be,  that  the  use  being  the  same  as  it  was 
before  the  feoffment,  it  is  the  old  use  which  continues.  As  to  an  use's  ensuing 
the  nature  of  the  land,  see  1  Co.  127.  2  Co.  58,  and  Bac.  Read,  on  Stat.  Uses, 
8vo.  ed.  308,  in  which  latter  book  the  author  controverts  the  generality  of 
the  doctrine,  which  certainly  ought  to  be  understood  with  many  restrictions, 
and  considers  at  large  the  differences  between  U9e$  and  the  land  itself,  or 
rather,  as  he  expresses  himself,  between  uses  and  cases  of  possession.  Lord 
Bacon's  Reading  on  the  Statute  of  Uses  is  a  very  profound  treatise  on  the 
subject  so  far  as  it  goes,  and  shews  that  he  had  the  clearest  conception  of  one 
of  the  most  abstruse  parts  of  our  law.  What  might  we  not  have  expected 
from  the  hands  of  such  a  master,  if  his  vast  mind  had  not  so  embraced  within 
its  compass  the  whole  field   of  science,  as  very  much  to  detach  him  from 

{professional  studies  ?  It  may  be  proper  to  observe,  that  all  the  editions  of 
ord  Bacon's  Reading  on  Uses  are  printed  with  such  extreme  incorrectness, 
that  many  passages  are  rendered  almost  unintelligible,  even  to  the  most  atten- 
tive reader.     A  work  so  excellent  deserves  a  better  edition. — [Note  64.] 

(a)  See  Prince's  case,  8  Co.  16,  and  1  Ch.  Ca.  2.  14. 

(b)  In  Sergison's  case,  4  Yes.  147,  there  was  a  devise  to  one  and  his  heirs 
on  the  part  of  his  mother.  This  was  properly  admitted  by  counsel  to  be  an 
ineffectual  attempt  to  exclude  heirs  ex  parte  patema^  but  was  argued  as  a 
ground  for  not  extending  the  devise  to  an  estate  of  which  ihe  testator  was  only 
mortgagee.  But  by  words  of  purchase  an  estate  may  be  carried  to  the  heirs 
ex  parte  matetna;  as  where  one  devises  to  his  maternal  heirs.  See  2  P.  W. 
186. 
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word  males,  because  thbre   is  no  sucli  kind  of  inheritance, 
whereof  you  shall  read  more  in  his  proper  place. 

A  man  hath  issue  a  sonne,  and  dieth,  and  the  wife  dieth  also, 
lands  are  letten  for  life,  the  remainder  to  the  heires  of  the  wife, 
the  Sonne  dieth  without  issue,  the  heires  of  the  part  of  the  hiher 
shall  inherite,  and  not  the  heires  of  the  part  of  the  mother, 
because  it  vested  in  the  sonne  as  a  purchaser.  And  the  rule  of 
Littleton  holdeth  as  well  in  ether  kind  of  inheritances,  as  in 
[•]  38  K  3. 12.    lands  and  tenements,     [si  And  therefore  if  there  be  Icnrd,  feme 

mesncy  and  tenanC,  and  the  mesne  bind  herselfe  and  her  heires 
by  her  deed  to  the  acquittall  of  the  tenant,  the  mesne  takes  hus- 
Imnd,  the  tenant  by  his  deed  granted  to  the  husband  and  his 
heires,  that  he  or  his  heires  shall  not  be  bound  to  acquittal],  the 
husband  and  wife  have  issue,  and  die,  this  issue,  being  bound 
as  heire  to  his  mother,  shall  not  take  benefit  of  the  said  srant 
of  discharge,  for  that  extends  t3  the  heires  of  the  part  of  the 
fa^er,  and  not  to  the  heires  of  the  part  of  the  mother,  and 
therefore  the  heire  of  the  part  of  the  mother  was  bound  to  the 
acquittall  (3).  And  thus  much  for  the  better  understandins  of 
LMeUm's  cases  concerning  the  heire  of  the  part  of  the  mower 
shall  suffice  (4). 


'^  But  if  a  man  marrteth  an  inheretnx,  dtc."  Here  there  is 
[t]  39  E.  3.  29.  another  maxime  [t]  that  whensoever  lands  do  descend  from  the 
49  B.  3. 12.         pj,.jj  Qf  ^1j3  mother,  the  heires  of  the  part  of  the  father  shall  never 

inherit.  And  likewise  when  lands  descend  from  the  part  of  the 
father,  the  heires  of  the  part  of  the  mother  shall  never  inherit  (5). 
Ut  sic  patema  patemts,  et  I  converse,  matema  mutemis.  For 
more  manifestation  hereof,  and  of  that  which  hereafter  shall  be 
said  touching  descents,  see  a  Table  in  the  end  of  this  Chapter. 

130 ^'gi  ^^  m.  "  '^^^  ^^^  '^  ^"^  ^  escheate."  [u]  Escheate  (6),  ekhaeta, 
llb.*r.  cap?l7.  ^8  •  ^^"^  ^^  *^>  ^^^  derived  from  the  French  word  escheat  (id 
Bract  lib.  8.  e9t)  cadere^  exddere  or  accidere,  and  signify eth  properly  when  oy 
foL  118.  Flefca,  accident  the  lands  fall  to  the  lord  of  whom  they  are  holden,  in 
lib  8.  mS'  li*  wbich  case  we  say  the  fee  is  escheated.  And  therefore,  of  some, 
Britton,  cap.  37.  escheaisht^ctXXediaxcadentiseoT terree excadenttaleslyc],  Dominuz 
and  cap.  119.  verd  capitalia  loco  Tueredis  habetur,  quodes  per  defectum  vel  delic- 
T  19  B  ^1  ^i  ^^^  extinguitur  sanguis  sui  tenentis.  Loco  heercdis  et  haberi poterit 
BaDoo  Rot  25.  cui  per  modum  donationis  fU  reverno  cujiisque  tenementi.  And 
(3  Inst  21.  Ockam  (who  wrote  in  the  raigne  of  Henry  the  second)  treating 
4  lMt^226^  b )  ^^  ^^^^^  ^^  ^^®  ^'i^g;  saith,  porro  eschaeta  vulg^dicuntur,  qum 
[w]  Eleta,  lib.  6.  oap.  1.    Ookam,  cap.  qaod  non  absolvitari  Ac 

decedentihus 

(3)  Nbta,  it  was  grant  and  release ;  but  ratio  libri  is,  because  the  husband 
noas  not  charged,  except  during  the  coverture,  and  by  reason  of  that  the  dis- 
charge  doth  not  extend  farther.     Hal.  MSS. — [Note  65.] 

(4)  7  2r,  6.  8.  6y  Cottesmore.  If  lord  takes  tenant  to  wife,  and  dies  having 
issu^,  which  dies  without  issue,  the  seigniory  is  revived,  and  the  tenancy  shall  go 
to  the  heir  of  the  part  of  the  mother,     Hal.  MSS.— [Note  66.] 

(5)  But  if  the  eldest  son  purchases  land,  and  it  descends  to  the  youngest  sen, 
and  he  dies  without  heir  of  the  part  of  the  father,  it  shall  descend  to  the  heir  on 
the  part  of  the  mother;  because  they  have  one  and  the  same  mother.  Hal.  MSS. 

(6)  See  Wright's  Ten.  115.  Blackst.  Law  Tracts,  8vo.  ed.  v.  1.  p.  286,  and 
2  ^kckst.  Comm.  5th  ed.  241.— [Note  67.] 
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decedendbus  hiis  qui  de  rege  tenentf  dhc,  dim  non  extftii  ratione 
sanguiniB  haBres,  adfi»eum  rddbvbrUer,  [x]   So  u  an  escheat  doth  M  PI*  Com. 
happen  two  manner  of  wayes,  autper  defectum  sangumts,  i.  e.  for  ^J**      *  * 
default  of  heire,  atU  per  delictum  tenentisy  i.  e.  for  felonie^  and  that  (Post  92.  b.) 
18  by  judgment  three  manner  of  waies,  aut  quia  stupemusper 
coUum,  aut  quia  abjuravit  regnum,  aut  quia  udegatu^  at.   And 
therefore,  they  which  are  hanged  by  martiall  law  in/urore  belli 
forfeit  no  lands :  and  so  in  like  cases  escheats  by  the  civilians 
are  called  eaduca, 

[y]  The  father  is  seised  of  lands  in  fee  holden  of  /.  S.  the  son  fy]  Pi.  Com.  in 
is  attainted  of  high  treason,  the  father  dieth,  the  land  shall  Sieboll'a  cue. 
escheat  to  /.  S.  propter  defectum  sanguinis,  for  that  the  father 
dyed  without  heire.  And  the  king  cannot  have  the  land,  because 
the  Sonne  never  had  anything  to  forfeit.  But  the  king  shall 
have  the  escheat  of  all  the  lands  whereof  the  person  attainted 
of  high  treason  was  seised,  of  whomsoever  they  were  holden  (7)* 

[zj  In  an  appeale  of  death  or  other  felony,  &o.  processe  is  [z]  38  B.  3. 1 37. 
awarded  against  the  defendant,  and  hanging  the  process  the  ^0  H.  6.  6. 
defendant  oonveyeth  away  the  land,  and  after  is  outlawed,  the  ^J^^rl  Itauif. 
conveyance  is  good  (8)  and  shall  defeat  the  lord  of  his  escheat ;  pi.  cor.  193 ; 
but  if  a  man  be  indicted  of  felony,  and  hanging  the  processe  ^^nd  aooording 
asainst  him,  he^conveyeth  away  the  land,  and  after  is  outlawed,  JjJ**/',^^^*^ 
the  conveyance  shall  not  in  that  case  prevent  the  lord  of  his  in  6  e.  6  aa  it 
escheat.     And  the  reason  of  this  diversity  is  manifest :  for  in  appeareth  bj 
the  case  of  the  appeale,  the  writ  containeth  no  time  ^  ^^^^5*''* 

[13.  "I  when  Jl^*  the  felony  was  done,  and  therefore  the  es-  (PMt'mb.) 
b.    J  cheate  can  relate  but  to  the  outlawry  pronounced.  (W.Jo. 217. 
But  the  indictment  containeth  the  time  when  the  ^^'  ^^^  ^'^^' 
felony  was  committed,  and  therefore  the  escheate  upon  the  out- 
lawry shall  relate  to  that  time  (1).     Which  cases  I  have  added, 

to 

(7)  A.  infeoffs  B,  attainted  of  treason,  to  ike  use  of  C,  the  king  shall  Jiave 
the  land  discharged  of  the  use,  Hal.  MSS.  and  PimVs  case,  M.  27  Elix.  is 
cited  from  Moore.  See  Mo.  196.  But  note,  that  according  to  Moore,  B.  at 
the  time  of  the  conveyance  to  him,  had  only  committed  treason,  and  was  not 
attainted  till  after  ;  and  it  was  by  relation  to  the  time  of  committing  the  offence, 
that  the  case  was  construed  to  be  the  same  as  if  the  conveyance  had  been 
to  a  person  actually  attainted.  The  doctrine  in  Pimb's  case  sounds  peculiarly 
harsh;  for  first-  the  legal  estate  in  the  land  was  given  to  the  queen  by  a  con- 
strucUve  relation,  and  then  she  was  deemed  to  hold  the  land  discharged  of 
the  use,  because  the  king  cannot  be  a  trustee.  However,  it  is  but  justice 
to  mention,  that  the  case  being  represented  to  queen  Elizabeth,  she,  much 
to  her  honour,  granted  the  land  to  cestui  que  uw  by  patent.  As  to  the  king's 
holding  land  discharged  of  all  uses  and  trusts  where  the  legal  estate  vests  in 
him,  and  the  sense  in  which  that  doctrine  is  to  be  understood,  see  Yin. 
Abr.  Usesy  C.  where  most  of  the  authorities  on  the  subject  are  stated  or  re- 
ferred to.— [Note  68.] 

r8)  But  if  the  party  appears  on  an  appeal,  and  the  plaintiff  counts,  and  the 
defendant  is  convicted  by  verdict  or  conjfession^  it  is  all  one.  Hal.  MSS. — 
[Note  69. 

(1)  Nbta,  if  one  be  attainted  by  otitlawry  or  confession  of  a  felony ,  which  is 
precedent  to  ^feoffment  of  the  party  attainted,  the  feoffee  may  falsify  the  at- 
tainder by  traverse  to  thefdony  or  to  the  time  of  the  felony.  But  if  he  be 
attainted  by  verdict,  it  seems  that  he  cannot  falsify  by  traverse  to  thefdony  ;  but 
he  may  traverse  the  time  of  thefdony,  for  (hot  is  not  material ;  for  if  he  be  guilty 

on 
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to  the  end  the  student  may  conceive^  that  the  obeerration  of 
writs,  indictments,  processe,  judgments,  and  other  entries,  doth 
condace  much  to  the  understanding  of  the  right  reason  of  the 

Of  this  word  (e9chaetCL)  here  used  by  oar  author,  commeth 
r  IMirror  oa.  1  \.^  eschaetoTy  an  ancient  officer  so  called,  because  his  office 
sect  5.  61 H.  8.*  IB  properly  to  look  to  escheats,  wardships,  and  other  casualties 
statu tam  de  belonging  to  the^  crowne.  In  ancient  time  there  were  but  two 
fo^  Si"'***"*  escheators  in  England,  the  one  on  this  side  of  Trmt^  and  the  other 
Flet  lib.  1.  beyond  T^rent^  at  which  time  they  had  subescheators.  But  in 
cap.  86.  k  lib.  2.  the  raigne  of  Edward  the  second,  the  offices  were  divided,  and 
Reiri^L  301  hi  several  escheators  made  in  every  county  for  life,  &c.  and  so  con- 
OaSflSE.l."  tinned  until  the  raigne  of  Edward  3.  And  afterwards  by  the 
Ro.Parl.  21  E.I.  statute  of  14  E.  3,  it  is  enacted  by  authority  of  Parliament,  that 
Jok^i^^'Jl  d  *^®^  should  be  as  many  escheators  assigned,  as  when  king 
Eflohaetoribus.  Edward  3.  came  to  the  crown,  and  that  was  one  in  eveiy  county, 
14  E.  3.  c.  8.  and  that  no  eschaetor  should  tarry  in  his  office  above  a  yeere, 
??  w  i  ?ft(?^*  *°^  ^y  another  statute  to  be  in  office  but  once  in  three  yeares. 
llLtvZ'.tl.  The  lord  treasurer  nameth  him. 

1  H.  8..ca.  8.  And  hereof  also  commeth  eichaeiriay  which  signifieth  the 

3  H.  8.  oa.  2.       eschaetorship,  or  the  office  of  the  escheator.     But  now  let  us 
^bMtritt  in     ^eaw  what  our  author  will  further  say  unto  us. 
Vet  Magna  Carta,  fo.  160,  161,  Ao. 

''  And  so  see,  4&c"    This  kind  of  speech  is  often  used  by  our 
author,  and  doth  ever  import  matter  of  excellent  observation, 
*  Seet  147.         which  you  may  find  in  the  Sections  noted  in  the  margin  '*'. 
149.  248.  289.  And  it  is  to  be  well  observed  that  our  author  saith,  ifhehaih 

fi  Ro^^Abf  *'       *^^  heirey  dhc,  the  land  shaU  escheate.  In  which  words  is  implyed  a 
816.)  *  diversity  (as  to  the  escheate)  between  fee  simple  absolute,  which 

a  natural  body  hath,  and  fee  ^mple  absolute,  which  a  body 
\b]  7  E.  4. 11, 12.  politique  or  incorporate  hath,  [h]  For  if  land  holden  of  /.  t§. 
Fits.  N.  B.  33.  be  given  to  an  abbot  and  his  successors,  in  this  case  if  the  abbot 
17  E.^2.^8Ut  de.  ^^^  ^^^  ^^^  convent  die,  so  that  the  body  politique  is  dissolved, 
Templariis.         the  donor  shall  have  againe  this  land,  and  not  the  lord  by 

escheat  (2).  And  so  if  land  be  given  in  fee  simple  to  a  deane 
and  chapter,  or  to  a  major  and  commonalty,  and  to  their  succes- 
sors, and  after  such  body  politique  or  incorporate  is  dissolved, 
the  donor  shall  have  again  the  land,  and  not  the  lord  by  escheate. 
And  the  reason  and  the  cause  of  this  diversity  (a)  is,  for  that  in 
the  case  of  a  body  politique  or  incorporate  the  fee  simple  is  vested 

•    in 


on  another  day,  the  jury  ought  to  find  him  guilty.  '  Hal.  MSS.  which  cites 
3  Inst.  230.— [Note  70.] 

J2)  Yid,  tamen  Mich,  20  Jac.  C.  B,  Johnson  and  Morrisy  that  it  shaU 
xeaX,  Hal.  MSS.  which  also  cites  21  E.  4.  1,  and  21  H.  7.  9.  See  further 
on  this  subject,  Godb.  211,  and  Mo.  283,  which  are  with  lord  Coke.  But  the 
case  of  Johnwm  and  Norway ,  in  Win.  37,  which  seems  to  be  the  same  as 
that  cited  by  lord  Hale,  is  against  the  donor,  though  it  is  not  mentioned  in 
Winch,  that  the  judges ^na%  decided  the  point.  See  also  contra  lord  Coke, 
the  case  of  Southwell  and  Wade,  in  1  Ko.  Abr.  816.  A.  pi.  1,  and  S.  C.  in 
Poph.  91.— Note  71.] 

(a)  See  a  long  and  curious  note  by  Ld.  Nottingham,  as  I  suppose,  relative 
to  this  diversity,  in  Mr.  Hargrave's  Co.  Litt.  with  Ld.  Nottingham's  and  other 
notes  (in  the  Mus.  Brit.) 
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in  their  politique  or  incorporate  capacity  created  by  the  policy  of 
man,  and  therefore  the  law  doth  annex  the  condition  in  law  to 
every  anch  gift  and  grant,  that  if  snch  body  politique  or  incor- 
porate be  dissolved,  that  the  donor  or  grantor  shall  re-enter,  for 
that  the  canse  of  the  gift  or  grant  faileth ;  bat  no  such  condition 
is  annexed  to  the  estate  in  fee  simple  vested  in  any  man  in  his 
natarall  capacity,  but  in  case  where  the  donor  or  feoffor  reserveth 
to  him  a  tenure,  and  then  the  law  doth  imply  a  condition  in  law 
by  way  of  escheat.  Also  (as  hath  beene  said)  no  writ  of  escheat 
lyeth  but  in  the  three  cases  aforesaid,  and  not  where  a  body 
politique  or  incorporate  is  dissolved. 

^LSO,  if  there  he  three  brethren,  and  the  middle  brother  purehaseth 
lands  in  fee  simple,  and  die  witJiout  issue,  the  elder  brother  shall 
have  the  land  by  descent,  and  not  the  younger  (8),  ^e.  And  also  %f 
there  he  three  brethren,  and  the  youngest  purchase  lands  in  fee  simple, 
and  die  without  issue,  the  eldest  brother  smM  have  the  land  by  descent^ 
and  not  the  middle,  for  that  the  eldest  is  most  worthy  of  blood. 

NO W  commeth  our  author  to  the  descent  between  brethren, 
which  he  purposely  omitted  before.  Dtscent,  descensus, 
commeth  of  the  Latino  word  descendo;  and,  in  the  legall  sense, 
it  signifyeth,  when  lands  do  by  right  of  blood  fall  unto  any  after  (Post  237.) 
the  death  of  his  ancestors :  or  a  descent  is  a  meanes  whereby  one 
doth  derive  him  title  to  certain  lands,  as  heire  to  some  of  his 
ancestors.  And  of  this,  and  of  that  which  hath  been  spoken 
doth  arise  another  division  of  estates  in  fee  simple,  viz.  every 
mui,  that  hath  a  lawful  estate  in  fee  simple,  hath  it  either  by 
descent,  or  by  purchase. 


[14.  "1      I®*"  The  eldest  is  most  worthy  of  blood."     It  is  a 
a.    J  maxime  in  law,  that' the  next  of  the  worthiest  blood 
shall  ever  inherit,  as  the  male  and  all  descendants  from 
him  before  the  female,  and  th^  female  of  the  part  of  the  father 
before  the  male  or  female  of  the  part  of  the  mother,  &c.,  because 
the  female  of  the  part  of  the  fiither  is  of  the  worthiest  blood, 
[c]  And  therefore  among  the  males  the  eldest  brother  and  his  [e]  Britton, 
posterity  shall  inherit  lands  in  fee  simple  as  heire  before  any  ^"'P*  ^^.^-  ^ 
younger  brother,  or  any  descending  ft-om  him,  because  (as  cap.  30. 277. 279. 
Litthton  saith)  he  is  most  loorthy  of  blood.   Quod  prius  est  dignius  3  E.  3.  26. 
est,  and  ^i  prior  est  tempore  potior  est  jure.  Si  guts  plure^  filios  \^*'  gjf 'f  d 
hcdmerit,  jus  proprietatis  prime  descendit  an  primogenitum,  ed  py»t,  62.  68. 
qudd  inventus  estprimd  in  rerum  naturd.   In  king  Alfred! s  time  3  E.  1.  tit 
knights  fees  (1)  descended  to  the  eldest  sonne,  for  that  by  divi-  ^^^^*  ^^^' 

ceBt,  80.      Bra.  lib.  4.  211.      Fleta,  lib.  6.  oa.  2.      Glanvill.  lib.  7.  oa.  1.   Mirror,  ea;* 
1.  Beot  3. 

sion 

(3)  But  if^  land  purchased  by  the  middle  brother  was  holden  of  the  elder 
brother,  who  accepts  homage  of  himy  the  land  shall  desend  to  the  younger  brother 
byS  E,l.  Avowry,  235.     Hal.  MSS.— [Note  72.] 

(1)  Here  lord  Ooke  writes,  as  taking  it  for  granted,  that  feudal  tenures  sub« 
sisted  in  England  before  the  Conquest.  But  this  is  a  controverted  point  amongst 
our  best  writers.    See  post.  64.  a,  where  a  note  is  given  on  this  subject. 


(2)  See  in  Robins.  Gavelk.  an  elaborate  dissertation  on  the  origin,  an- 
tiquity, and  universality  of  partible  descents.  The  author  pursues  his  subject 
amongst  the  Jews,  Greeks,  and  Romans,  and  afterwards  amongst  most  of  the 
modem  nations  in  Europe,  and  then  proceeds  to  inquire  into  the  state  of 
our  own  law  of  descents  before  the  Conquest.  See  page  20.  See  also  lord 
Hale's  learned  researches  into  the  history  of  the  law  of  descents  in  his  Hist,  of 
the  C.  L.  c.  11.  p.  206.— [Note  78.] 

(3)  The  exclusion  of  the  half  blood  by  our  law  is  variously  accounted  for. 
Sir  Martin  Wright  considers  it  as  a  consequence  of  the  rules  established  for 
rostrictiug  the  succession  tolthe  descendants  of  the  first  feudatory,  in  con- 
formity to  the  strict  notion  of  feuds.  See  Wright's  Ten.  184,  where  the  ex- 
clusion of  lineal  ascent  is  excused  on  the  same  principle.  See  also  Blackst. 
Law  Tracts,  v.  1.  p.  213.  8vo.  ed.  where  the  feudal  reason  is  explained  more 
at  large,  though  the  author  admits  that  the  practice  goes  much  further  than 
the  principle  will  warrant.  Others  there  are,  who  insist,  that  the  true  reason 
why  the  brothers  of  different  venters  cannot  inherit  to  each  other,  is  the 
aversion  our  Saxon  ancestors  had  to  second  marriages,  which  they  are  said  to 
have  deemed  at  best  but  a  permitted  fornication.  Sut  this  unfavourable  idea 
of  the  vota  iterata  was  not  peculiar  to  the  Saxons,  or  any  other  descendants  of 
the  ancient  G-ermans.     See  Tayl.  Elem.  Civ.  L.  294.— [Note  74.] 

(4)  See  what  is  observed  on  lord  Coke's  explanation  of  the  meaning  of  the 
term  whole  blood,  in  1  Sid.  200.    See  too  1  Vent  424,  and  2  P.  Wms.  667. 

(5)  But  daughters  by  different  femes,  though  they  cannot  inherit  to  each 
other,  may  inherit  together  to  their  father,  bei^use  the  desecnt  is  immediaU 
from  the  father.  See  B.  Bobins.  Disc,  on  Inher.  2d  ed.  p.  87;  and  Bro.  Abr. 
Descent,  pi.  20,  and  1  Bo.  Abr.  627.— [Note  76.] 
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sion  of  them  between  males  the  defence  of  the  realme  might  be 

weakened ;  but  in  those  days  socage  fee  was  divided  between 

•  GlaDTill,         the  heires  males,  and  therewith  agreed  GlanviU.    *  dim  qwi$ 

lib.  T.  «•?•'•  '^    Juereditatem  hahens  mortatury  dx.  n  jplures  rdxguerit  jfUioSy  tune  ^»  * 

PL^om.  229.  b.  ^^^^'f^^^'''  tt^ricm  iUe  fwerU  milesy  sive  per  feodum  militare 

tenent,  aui  Uber  sodbnanniM,  guia  si  miles  Juerit  autper  mUu 
tiam  tenens,  tunc  secundum  jus  regni  Anglim  primogenitus  fiUus 
patri  tuccedit  in  toto,  dbc.  si  verd  /uerit  Uber  sockmannus,  tune 
quidem  dividetur  hasreditcu  inter  omnes  filiosj  dhe,  (2).  Bat 
hereof  more  shall  be  said  hereafter  in  his  proper  place. 

Sect,  a 

ALSOj  it  is  to  he  understood^  that  none  shall  have  land  of  fee  nmple 
by  discent  as  heireto  any  man,  unlesse  he  be  his  heire  of  the  whole 
blood.  For  if  a  man  hath  isstie  two  sonnes  by  divers  venters,  and  the 
elder  purchase  lairds  in  fee  simple,  and  dye  ivUhout  issue,  the  younger 
brother  shall  not  have  the  land,  but  the  uncle  of  the  elder  brother,  or 
some  other  his  next  cosin,  shall  have  tlie  same,  because  the  younger 
brother  is  but  halfe  blood  to  the  elder  (5). 

Td]  Braot  lib.  *•  VT  0  man  can  be  heire  to  a  fee  simple  by  the  common  law, 

fo  S.    Britton  M  ^^^  ^®  *^**  ^^^^  sanguinem  duplicafum,  the  whole  blood, 

oa^  119.    Fleta/  that  is,  both  of  the  father  and  of  the  mother,  so  as  the  halfe 

lib.  6.  oa.  1.  blood  is  no  blood  inheritable  by  descent  (8);  because  that  he 

Jobn'oifford's     ^^^^  ^^  ^°^  ^^  ^^^  ^^^^  ^^^  cannot  be  a  oompleat  heire,  for 
cose,  31  E.  3.      that  he  hath  not  the  whole  and  compleate  blood(4),  and  the  law 

CoDterpl.  de 

Voaeber,  88.     40  Ass.  6.     4  E.  2.     Formd.  49.     Vid.  RatclilTs  case,  8  Co.  40.  41. 

(1  Bo.  Abr.  629.) 

in 
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in  descents  in  fee  simple  doth  respeol  that  which  is  compleat  and 

perfect.     And  this  mazime  doth  not  onely  hold  where  lands 

(whereof  Littleton  here  speaketh)  are  olajmed  or  demanded  as 

heire,  [e]  but  also  in  case  of  appeale  of  death ;  for  if  one  brother  [«]  7  E.  i.  15. 

be  slaine,  the  other  brother  of  the  halfe  blood  shall  never  have  ^^^  ^*^- 

an  appeale  (albeit  he  shall  recover  nothing  therein  either  in  the 

realitie  or  personaltie)  because  in  the  eye  of  the  law  he  is  not 

heire  to  him.     Also  this  rule  extends  to  a  warranty,  as  our 

anthor  himselfe  elsewhere  holdeth  (6). 


Sect  7. 

^^J^  if  (t  p^n  hath  issue  a  sonne  and  a  daughter  hy  one  venter ^  and  a 
son  hy  another  venter^  and  the  son  of  the  first  venter  purchase  lands 
in  fee  and  die  without  issue,  the  sister  shall  have  the  land  by  descent,  as 
heire  to  her  brother  (1),  and  not  the  younger  brother,  for  that  the  sister 
is  of  the  whole  blood  of  her  elder  brother. 


^p  H I S  is  put  for  an  example  to  illustrate  that  which 

[14.  ~|    ^   hath  been  V^  said,  and  needeth  no  explanation.         ^^^^ 
b.  J  4-nd  herewith  agreeth  Britton, 


Sect.  8. 

J  iVD  also,  where  a  man  is  seised  of  lands  in  fee  simple,  and  hath  issue 
a  Sonne  and  daughter  by  one  venter,  and  a  Sonne  by  another  venter,  and 
die,  and  the  eldest  son  enter,  and  die  without  issue,  the  daughter  shall  have 
the  land,  and  not  the  younger  son,  yet  the  younger  son  is  heir  to  the  father, 
btU  not  to  his  brother.  But  if  the  elder  son  doth  not  enter  into  the  land 
after  the  death  of  his  father,  but  die  before  any  entry  made  by  him,  then 

the 


(6)  So  brother  of  half  blood  shall  not  have  error  on  fine  levied  hy  the  elder 
brother,  though,  if  there  had  not  been  such  fine,  the  land  tootdd  descend  to  him. 
Hal.  MSS. — [Nota,]  if  A,  purchases  a  reversion  expectant  on  an  estate  for  life, 
and  dies  without  issu>e,  regularly  his  brother  of  the  half  blood  shall  not  be  heir  to 
him  ;  because  though  when  there  is  a  mesne  seisin,  he  ought  to  make  himself  heir 
to  him  who  is  last  actually  seised  ;  yet  when  there  is  not  such  a  m^esne  seisin,  he 
ought  to  make  himself  heir  to  him  in  whom  it  first  vests  hy  purchase.  See 
Feame  Rem.  499.  3d.  edit.  Woodd.  256. 2  Vest.  177.  See  also  Mr.  Christian's 
note  in  2  B.  Com.  227.  See  further  Doe  v.  Button,  3  Bos.  &  P.  648.  Tet 
see  M.l  Car.  C.  B.  Cro.  no.  16.  JSodgekinson  and  Wood.  A.  having  issue  B. 
a  son  by  one  venter,  and  C.  hy  another,  devises  to  B.  and  the  heirs  male  of  his 
body,  remainder  to  the  heires  male  of  the  body  of  the  devisor,  and  to  the  heirs  male 
of  their  bodies,  remainder  to  the  devisor's  right  heirs,  and  dies.  B.  dies  without 
issue.  Ruled,  that  C.  shall  taJce  as  heir  nude  of  the  devisor,  because  it  is  quasi 
an  entail  according  to  Littleton,  sect.  30.  But  it  seems,  that  the  fee  shall  descend 
to  him,  since  it  is  a  void  devise  of  the  fee  simple,  and  doth  not  vest  hy  purchase 
in  the  eldest  son  but  hy  descent.     Hal.  MSS. — [Note  76.] 

(1)  To  her  brother,  omitted  in  L.  &  M.  and  Boh. 


14-  b- 15-  a.]       Of  Fee  simple.        L.  !•  C.  1.  Sect.  8. 

the  younger  brothermay  enter ,  and  shall  have  the  land  as  heir  to  his  father. 
But  where  the  elder  son  in  the  case  aforesaid  enters  after  the  death  of  his 
father y  and  hath  possession^  there  the  sister  shall  have  the  landy  because 
possessio  fratris  de  feodo  simplici  facit  sororem  essd  hs&redem.  But  if 
there  be  two  brothers  by  divers  venters,  and  the  elder  is  seised  of  land  infee, 
and  die  without  issue,  \and  his  uncle  enter  as  next  heire  to  him,  who  also 
dies  without  issue  (IjtJ  ''^ow  the  younger  brother  may  have  the  land  as 
heire  to  the  uncle,  for  that  he  is  of  the  whole  blood  to  him^  albeit  he  be 
but  of  the  halfe  blood  to  his  elder  brother. 

^^OEISED  of  lands  in  fee  nmple"     These  words  exclude 
^  a  seisin  in  fee  taile,  albeit  he  hath  a  fee  simple  expectant. 
[/]  24  E.  3.        [/]  (2)  And  therefore  if  lands  be  given  to  a  man  and  his  wife, 
24. 80.  31  E.  3.    and  to  the  heires  of  their  two  bodies,  the  remainder  to  the  heires 
v^Q^h  88  ®^  *^®  husband,  and  they  have  issue  a  sonne,  and  the  wife  dyeth, 

32  B.  3  tit  >iQd  he  taketh  another  wife,  and  hath  issue  a  sonne,  the  father 

Voucher.  dieth,  and  the  eldest  entreth,  and  dieth  without  issue,  the  second 

40  E^s^o^  brother  of  the  halfe  blood  shall  inherit;  because  the  eldest  sonne 
42  £.  3. 10.  by  ^is  entry  was  not  actually  seised  of  the  fee  simple,  being 
89  E.  3.  foL  13.  expectant  but  onely  for  the  estate  taile  (3).  And  the  rule  is,  that 
n^  ^Ab  possesio  fratris  de  feodo  timpUci  fadt  sororem  esse  hasredem,  and 

627. r     ''         ^^^^  ^^^  eldest  son  is  not  possessed  of  the  fee  simple  but  of  the 
(Cro.  Chs.  411.    estate  taile  (4).  And  where  Littleton  speaketh  onely  of  lands.  [^] 
«?r*  ^fo'^Ai  \     y®*  there  shall  hepossessio  fratris  of  an  use  (5),  of  a  seigniory, 

iff]  bE,  4.  fo.  7.  ^  ^^°^>  ^^  advowson  (6)  and  of  other  hereditaments. 
?1.  Com.  fo.  68.  in  Wimbishe's  cue. 

I 

CooDt^de  eldest  Sonne  doth  not  in  that  case  enter,  then  without 

Vouch.  88.  question  the  youngest  9^  sonne  shall  be  heir,  because  flS.l 

V  ^  h%4.'^         **  ^^  ^*®  beene  said  before  regularly  he  must  make  L  *^'  J 

himselfe  heire  to  him  that  was  last  actually  seised  (or  to 
the  purchaser)  and  that  was  to  the  father  where  the  eldest  sonne 
did  not  enter.  And  therefore  Littleton  addeth,  that  the  sonne  is 
[t]  11  H.  4. 11.  heir  to  the  father,  [f]  But  when  tho  eldest  sonne  in  this  case 
45  K  1 13^'  ^^^^  enter,  then  cannot  the  youngest  sonne  being  of  the  halfe 
40  Ass.  p.  0.  blood  be  heir  to  the  eldest,  but  tne  land  shall  descend  to  the 
Ratcliffe's  cmc,  sister  of  the  whole  blood.  Yet  in  many  cases,  albeit  the  sonne 
8  Co.  41.  cloth  not  enter  into  lands  descended  in  fee  simple,  the  sister  of 

the  whole  blood  shall  inherit,  and  in  some  cases  where  the  eldest 

Sonne 


(1)  f  All  between  the  brackets  omitted  in  Rob.  edit. 

(2)  7  m  4.  16.     Vid,  38.  Ass,  8.     Hal.  MSS. 

(3)  Ace.  Bro.  Abr.  Discent,  pi.  13,  14,  and  30.  Scire  Facias,  pi.  126,  and 
Execution,  67.     1  Ro.  Abr.  628,  and  see  1  Show.  245,  and  3  Mod.  257. 

(4)  Yet  the  remainder  teas  in  the  elder  brother  to  give  or  forfeit,  24  E.  3. 
80.    Hal.  MSS.— [Note  77.] 

(5)  See  Dy.  10.  b.  11.  a.  Finch,  8vo.  ed.  21.  and  2  And.  146.  Note,  that 
lord  Coke  must  be  understood  to  mean  uses  before  the  statute  for  transferring 
uses  into  possessiox^^^  uses  not  executed  by  the  statute;  for  uses  within  the 
statute  are  legal  cstjA.^Note  78.] 

(6)  So  of  a  copyhold  before  admittance,  4  Co,  22.  b.  Hal.  MSS.  See  aoo. 
Dy.  291.  b.    Fmch  8vo.  ed.  21.— [Note  79.] 


A]  10  Ass.  27.         "  And  the  eldest  son  enter.**     \K\  These  words  are  materially 
81  k's  ^^'         <^ded  when  the  father  died  seised  cf  lands  in  fee  simple,  for  if  the 


L.  1.  C.  1.  Sect  8.        Of  Fee  simple.  [15.  a 

8onne  doth  enter,  yet  the  jouDger  brother  of  the  halfe  blood 
shall  be  heire. 

[k"]  If  the  father  maketh  a  lease  for  jeares,  and  the  lessee  en-  [k]  5  E.  4.  7.  b. 
ireth  and  *dieth,  the  eldest  sonne  dieth  during  the  tearme  before  ^  ^'  ^'  ^' 
entry  or  receipt  of  rent,  the  younger  sonne  of  the  halfe  blood  45  b!  3!  tir. 
shall  not  inherite,  but  the  sister  (2);  because  the  possession  of  Releases,  28. 
the  lessee  for  yeares  is  the  possession  of  the  eldest  sonne,  so  as  l?**'^^**' 
he  is  actually  seised  of  the  fee  simple,  and  consequently  the  sis-  3  ^,  40'^  41^ 
tet  of  the  whole  blood  is  to  be  heire  (8).     The  same  law  it  is  if 
the  lands  be  holden  by  knights  service,  and  the  eldest  sonne  is 
within  age,  and  the  gardian  entreth  into  the  lands.     And  so  it  is 
if  the  gardian  in  socage  enter  (4). 

But  in  the  case  aforesaid,  if  the  father  make  a  lease  for  life,  or  (P<»^  I'^O 
a  gift  in  taile,  and  dyeth,  and  the  eldest  sonne  dyeth  in  the  life  of 
tenant  for  life  or  tenant  in  taile,  the  younger  brother  of  the  halfe 
blood  shall  inherit ;  because  the  tenant  for  life  or  tenant  in  taile 
is  seised  of  the  freehold,  and  the  eldest  sonne  had  nothins  but  a 
reversion  expectant  upon  that  freehold  or  estate  taile,  and  there- 
fore the  youngest  sonne  shall  inherit  the  land  as  heire  to  his 
father,  who  was  last  seised  of  the  actual  freehold.     And  albeit 
a  rent  had  beene  reserved  upon  the  lease  for  life,  and  the  eldest 
sonne  had  received  the  rent  and  dyed,  yet  it  is  holden  by  some*  *  7  H.  5. 34. 
that  the  younger  brother  shall  inherite,  because  the  seisin  of  the  lJJJ^^J,,* 
rent  is  no  aotuall  seisin  of  the  freehold  of  the  land.  But  85  Ass.  35  ass!^  ^i 
pi,  2,  seemeth  to  the  contrary,  because  the  rent  issueth  out  of 
the  land,  and  is  in  lieu  thereof  (5),  wherein  the  onely  question  is, 
whether  such  a  seisin  of  the  rent  be  such  an  actual  seisin  of  the 
land  in  the  eldest  son  as  the  sister  may  in  a  writ  of  right  make 
herselfe  heire  of  this  land  to  her  brother.     But  it  is  deere.  that 
[f\  if  there  be  bastard  et^ne,  and  mvlier  puisne,  and  the  father  m  14  B.  2. 
maketh  a  lease  for  life  or  a  gift  in  taile  reserving  a  rent  and  die,  bast^,  26. 
and  the  bastard  receive  the  rent  and  dye,  this  shall  barre  the  ^^^       '  ^^^' 
malier,  for  the  reason  of  that  standeth  upon  another  mazime  as 
shall  manifestly  appeare  in  his  apt  place,  Sect.  399.  (post  244.  a.) 

*  Tk«  toordt,  the  father,  aeem  wanting  in  th%9  plact ;  tet  Mr.  Bitso's  Introdnetiony  p.  117. 

^'iSeised 


(2)  Adj.  ace.  Mo.  125.  But  it  is  said  to  be  otherwise,  if  the  lease  is 
of  a  copyhold,  unless  made  by  surrender,  3  Leon.  69,  and  4  Leon.  38. — 
[Note  80.] 

(3)  Tet  in  pleading,  it  skaU  not  he  $aid  seisin  in  demesne.  Defendant 
avows,  because  I.  S.  wa>s  seised  in  his  demesne  of  fee  and  granted  rent ;  plain- 
tiff replies  that  a  long  time  be/ore  the  said  I,  S.  leased  to  him  for  years.  It  is 
not  a  plea  without  traversing  the  seisin  in  demesne.  T,  9  Car,  B.  R.  Weedon's 
case.     Hal.  MSS.— [Note  81.] 

(4)  See  accordingly,  though  the  lord  seize  the  land  in  socage  as  guardian  in 
chivalry.  11  Ass.  6.  34  Ass.  10.  See  12  Eliz.  Dy.  292.  so  ax  to  copyholder 
or  tenant  at  vnU.  Quasre  of  tenant  by  sufferance.  Hal.  MSS. — ^In  Jenk.  242, 
it  is  said,  that  the  entry  of  a  devisee  for  years  will  make  a  possessio  Jratis. 
See  Yin.  Abr.  Descent,  K.  pi.  34.  See  farther  on  this  subject  in  the  case  of 
Newman  and  Newman,  Wils.  vol.  2.  p.  516. — [Note  82.] 

(5)  Nota,  M.  24  Oar.  B.  R.  between  Ames  and  Cooke,  ruled  that  in  sfuch 
case  seisin  of  rent  doth  not  make  possessio  fratris.  Hal.  MSS. — See  S.  G.  ace. 
All.  88. — S.  P.  adjudged  aco.  Trin.  Term,  1657,  li^etween  Piper  and  Masters; 
MS.  Rep.  by  Glyn,  J.-.[Note  83.] 

Vol.  I ^19 


15.  a- 15.  b.]        Of  Fee  simple.  .     L.  1.  C.  L  Sect  & 

[m]  7  H.  5. 2,  <'  Seiaed  of  lands."    [m]  (6)  But  in  this  case,  if  die  eldest 

3>  ^*  Sonne  doth  enter  and  get  an  actoall  possession  of  the  fee  simple, 

yet  if  the  wife  of  the  &ther  be  indowed  of  ^  third  part,  and  the 

eldest  Sonne  dyeth,  the  younger  brother  shall  hare  the  reversion 

of  this  third  part  notwithstanding  the  elder  brother's  entry; 

because  that  his  actoall  seisin  which  he  got  thereby  was  by  die 

endowment  defeated  (7).     But  if  the  eldest  sonne  had  made  a 

(8  Co.  36.  b.        lease  for  life,  and  the  lessee  had  endowed  the  wife  of  the  father, 

Post  191.  b.       and  tenant  in  dower  had  died,  the  daughter  should  have  had  the 

4  Co.  58.  b.)        reversion,  because  the  reversion  was  changed  and  altered  by  the 

lease  for  life,  and  the  reversion  is  now  expectant  on  a  new  estate 
for  life. 

,  ^^Enter"    Hereupon  the  question  growetfa,  whether  if  the 

father  be  seised  of  (fivers  severall  parcels  of  land  in  one  county, 
and  after  the  death  of  the  iather  the  sonne  entreth  into  one 
parcell  generally,  and  before  any  actuall  entry  into  the  other 
dyeth,  this  generall  entry  into  part  shall  vest  in  him  an  actual 
seisin  in  the  whole,  so  as  the  sister  shall  inherit  the  whole.  And 

21  H.  7. 38.  a.     this  is  a  guoere  in  21  H.  7.  33.  a.  (8). 

jB9*And  some  doe  take  a  diversitie  when  an  entry  r  -i  k  -■ 
(Post  262.  b.)     shall  vest,  or  devest  an  estate,  that  there  must  be  I     P*  I 

severall  entries  into  the  several  parcels,  but  where  the  ^      '   -^ 
(Leon.  2(6.)        possession  is  in  no  man,  but  the  freehold  in  law  is  in  the  heire 

that  entreth,  there  the  generall  entry  into  one  part  reduceth  all 
into  his  actual  possession.  And  therefore  if  the  lord  entreth 
into  a  parcel  generally  for  a  mortmain,  or  the  feoffor  for  a  con- 
dition  broken,  or  the  disseisee  into  a  parcell  generally,  the  entry 
shall  not  vest  nor  devest  in  these  or  like  cases,  but  for  that 
parcelL  But  when  a  man  dies  seised  of  divers  paroels  in  pos- 
session, and  the  freehold  in  law  is  bv  the  law  oast  upon  the 
heire,  and  the  possession  in  no  man,  there  the  entry  into  parcel 
generally  seemeth  to  vest  the  actuall  possession  in  him  m  the 
whole.  But  if  his  entry  in  that  case  be  speciall,  vii.  Uiat  he 
enter  only  into  that  parcell,  and  into  no  more,  there  it  reduced 
that  parcell  only  into  actuall  possession. 

"A  man  seised  of  lands"     What  then  is  the  law  of  a  rent, 

]  19  B.  2.         advowson,  or  such  things  that  lie  in  grant  ?     [^]  If  a  rent,  or  an 

are  imped,      advowson,  do  descend  to  the  eldest  sonne,  and  he  dyeth  before 

17T.    3  H.  7. 6.  jjg  ^^^  seisin  of  the  rent,  or  present  to  the  church,  the  rent  or 

advowson  (1),  shall  descend  to  the  youngest  sonne,  for  that  he 

must 

(6.)  See  post  31.  a. 

(7)  So  it  %8y  if  /atJier  makes  lease  for  life^  and  afitftwaTds  recovers  agavuMt 
him  by  default^  and  dies,  and  the  eldest  son  enters^  against  whom  the  lessee  rooo- 
vers  per  quod  ei  deforceat.  8  Ass.  6.  1/  wi/e  recovers  dower  hy  erroneous 
judgment  against  the  elder  brother  and  dies,  the  sister  shaM  have  error  ;  and  if 
she  reverses  the  Judgmenty  she  shall  hold  against  the  brother.  7  H.  5.  4.  Son 
barred  by  false  verdict  in  m/ort  d^auncestor  :  the  sister  shaU  have  attaint  and 
reverse  me  judgm,ent;  but  afterwards  the  brother  shaU  enter.  Keko.  119.  b. 
4  Hal.  MSS.— [Note  84.] 

(8)  Adjudged  according^  in  the  paint  P.  4.  EUz.  B.  E.    Hal.  MSS. 

(1)  j^it  was  an  advowson  in  gross.  But  seisin  of  amancr  is  good  seisin  o/ 
advowson,  common,  dfe.  appendant  or  appurtenant.  18  ff.  6.  24.  ^al.  HS8. 
— [Xotc  86.] 


Qa, 


L.  1.  C.  1.  Sect.  8.         Of  Fee  simple.  [15  b. 

must  make  himselfe  lieire  to  his  father,  as  hatb  been  oftBntime 

«aid  before.    The  like  law  is  of  offices,  courts,  liberties,  firan- 

chisex,  commons  of  inheritance,  and  snch  like.     [A]  And  this  [A]  7  B.  3.  66. 

case  differeth  from  the  case  of  the  tenant  by  the  courtesie,  for  tit  Bar.  293. 

there  if  the  wife  dieth  before  the  rent  day,  or  that  the  dboroh  fp^t  29^^.) 

become  voyd,  because  there  was  no  laches  or  de&nlt  in  him,  nor 

possibility  to  get  seisin,  the  law  in  respect  of  the  issue  begotten 

by  him  will  give  him  an  estate  by  the  oourtesie  of  England. 

But  the  case  of  the  descent  to  the  youncest  sonne  standeth 

upon  another  reason,  viz.  to  make  himselfe  heir  to  him  that  was 

last  actually  seised^  as  hath  beene  said. 


*^  In  fee  «tmp26."    [i]  For  halfe  blood  is  not  respected  in  [t]  8  B.  8.  ii 
estates  m  taile,  because  that  the  issues  doe  daime  in  by  descent,  ^J^'  P* 
forman  dontj  and  the  issue  in  taile  is  ever  of  the  whole  3  oo.  41.' 
lood  to  the  donee  (2). 


jper 
blo< 


''  [^]  Poisestio  frairis  de  /eodo  nmplict  faeU  mirrorem  esse  [ib]  Bneton, 
hcBredem,^'    Hereupon  foure  things  are  to  be  observed,  every  J|^  J  J**  J^*  * 
word  almost  being  operative  and  materiall.     First,  that  the  Britton^ 
brother  must  be  in  actuall  possession  (a);  for  jpostemo  eti  qwui  oap.  119. 
pedu  pantw.    Secondly,  de  faodo  ttmjpltci  exolude  estates  in  J^^  Wn  ^' 
taile.    Thirdly,  /acit  sarrorem  esse  hasredem.    So  as  [l]  soror  eat  rn  Ratoliffe'i 
hoeres  /acta,  and  therefore  some  act  must  be  done  to  make  her  cue,  3  Co.  4^. 
heire,  and  the  younger  sonne  is  haares  fuUus  [m]  if  no  act  be  done  ["*!  ^'ii^^"' 
to  the  contrary.     And  albeit  the  words  be  /acit  sarwem  esse  ^^ 
haredem,  yet  this  doth  extend  to  the  issue  of  the  sister,  &c.  who 
shall  inherit  before  the  younger  brother.   Fourthly,  Of  dignities, 
whereof  no  other  possession  can  be  had  but  such  as  desoend  (as  (Cro.  Cha.  601.) 
to  be  a  duke,  marquesse,  earle,  viscount,  or  baron)  to  a  man  and 
his  heires,  there  can  be  no  possession  of  the  brother  to  make 
the  sister  inherit  (S),  but  the  younger  brother,  being  heire  (as 
LUdeton  saith)  to  the  father,  shall  inherito  the  dignitie  inherent 
to  the  blood,  as  heire  to  him  that  was  first  created  noble. 

And  you  shall  understand  that  concerning  descents  there  is 
a  law,  paroell  of  the  lawes  of  England,  called  jus  coronm,  and 

differeth 

(2)  8  E.  8.  11.  12  E,  4. 19.  49  E.  8. 12.  4  E.  2.  Fcrmedfm,  49.  Hal.  MS8. 

(a)  What  is  tantamount  to  an  actual  possession,  see  Mo.- 125, 126.     Hob. 
120.    3  Co.  41.  b.    8Wils.  616. 

(8)  Accordingly  adfudged  in  parliament^  H.  16  Car,  Cro,  n«  4.  Lord  Gra^s 
ease,  whick  was  a  barony  by  writ ;  a/nd  there  agreed,  that  where  lord  Oray  being 
baron  by  writ  is  created  earl  0/  Kent  to  him  and  his  heires  nude  f{f  his  body, 
and  he  has  issue  two  sons  by  severed  venters^  and  the  eldest  has  issue  a  daughter, 
the  barony  shall  goto  the  daughter,  and  the  earldom  to  the- younger  brother,  and 
doth  n  ot  draw  the  barony  to  it.  But  if  it  wcls  a  /eudal  tide  0/  honour,  as  0/  the 
earldom  0/  Arundel  or  barony  0/  Berday  (a),  there  possessio  f  ratris  should  hold 
weU  ;  because  the  title  is  annexed  to  the  land, — So  0/  an  office  0/ dignity,  amd 
eA  ratione  the  office  0/  high  chamberlain  0/  England  descended  to  the  eart  0/ 
Mins^  0/  the  whole  liood,  amd  departed /rem  the  Une  male  o/ihe  earlof  Oxford; 
and  adjudged  accordingly  in  parliament  Hal.  M88. — See  lord  Gray's  ease 
at  larffe  in  OolL  Ftoo.  on  claims  of  Bar.  196,  and  the  case  about  the  office  of 
lord  diamberlain,  in  same  book,  178,  and  W.  Jo.  96.— [Note  86.1=(a)  Qo 
as  to  Abergavenny,  see  lord  Hardwicke's  words,  in  2  Yes.  862.  But  lord 
Hardwicke  Uiere  intimates,  that  as  to  Barday  or  Berkley  castle,  lord  Hale's 
statement  of  ito  being  a  feudal  barony  was  against  the  general  opinion. 
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differeth  in  many  things  from  ihe  genenll  law  concerning  the 
4  H.  4. 1.  subject.     As  for  example^  the  king  in  any  suit  for  any  Uiing* 

that  pertaines  to  the  crown  shall  not  shew  in  certaine  his  cosin- 
age  as  a  subject  shall  do,  or  as  he  himselfe  shall  do  for  things 
Til]  34  H.  S.        touching  his  dutchie.     [n]  And  in  the  case  of  the  king;  if  he 
^4.  ixath  issue  a  sonne  and  a  daughter  by  one  venter,  and  a  sonne 

26  B  sl^«?*de*'  ^7  another  venter;  and  purchaseth  lands  and  dieth;  and  the 
Bfttifl  ultra  mare,  eldest  SOU  enter  and  dieth  without  issuC;  the  daughter  shall  not 
(4  Init  206.)      inherit  these  lands,  nor  any  other  fee  simple  lands  of  the  crowne, 

but  the  younger  brother  shall  have  them.  Wherein  note  that 
neither  posBesno  /ratrts  doth  hold  of  lands  of  the  possessions  of 
the  crownC;  nor  halfe  blood  is  no  impediment  to  the  descent  of 
the  lands  of  the  crownC;  as  it  fell  out  in  experience  after  the 
decease  of  king  Edward  the  sixth  to  the  queene  Mary,  and 
from  queene  Miry  to  queene  Elizabeth,  both  which  were  of  the 
half  blood;  and  yet  inherited  not  only  the  lands  which  kins 
Edward  or  queen  Mary  purchased;  but  the  ancient  lands  parceU 
of  the  crowne  also. 
PL  Oom.  nbi  A  man  that  is  king  by  descent  of  the  part  of  his  mother, 

■vpr^  purchases  lands  to  him  and  his  heireS;  and  dies  without  issue; 

this  land  shall  descend  to  the  heire  of  the  part  of  the  mother ; 

but  in  the  case  of  a  subject;  the  heire  of  the  part  of  the  father 

shall  have  them. 

(7  Co.  12.  b.  ^  ^^^S  ^^^^  ^^®  eighth  purchased  lands  to  him  and  his 

OalTin'8  eaa'e.)     heires,  aii^  died  having  issue  two  daughters,  the  lady  Mary,  and 

the  lady  Elizabeth;  aner  the  decease  of  king  Edward,  the  eldest 
daughter  queen  Mary  did  inherit  only  all  his  lands  in  fee  simple. 
For  the  eldest  daughter  or  sister  of  a  king  shall  inherit  all  his 
fee  simple  lands.  So  it  is  if  the  king  purchaseth  lands  of  the 
custome  of  gavelkind,  and  die  having  issue  divers  Wnes,  the 
eldest  sonne  shall  6nly  inherit  these  lands  (4).  And  the  reason 
of  all  these  cases  is,  for  that  the  qualitie  of  the  person  doth  in 
these  and  many  other  like  cases  alter  the  descent,  so  as  all  the 

lands 

(4)  Nota,  by  the  cofnmon  law,  the  king  it  a  corporation,  and  purchases  made 
by  him  after  assumption  of  the  crown  vest  in  a  politic  capacity,  ffence,  if  an 
uswrper  purchases  lands,  and  the  right  heir  resumes  the  crown,  he  shaU  have  the 
purchases,  et  d  converse,  an  usurper  shall  have  the  purchases  made  by  a  rightful 
king  so  long  as  he  Tms  ihe  crown.  So  it  happened  in  the  cases  of  H»  4.  H,  5. 
H.  6.  E.  4.  jR.  8.  H,  7.  But  nota,  purchases  made  before  accession  of  ihe 
crown,  or  descents  from  collateral  ancestors  after  accession  of  ihe  crown,  vest  in 
a  natural  capacity;  and  therefore  in  the  re-adempHon  of  the  crown  by  Edward 
4;  ihere  was  a  special  act  to  give  ihe  king  all  ihe  possessions  of  Hen.  6.  But 
such  lands  are  Qualified  and  affected  differently  from  those  of  o^ier  persons.  They 
tnUpass  by  leUers  patent  only,  and  without  livery;  and  ihe  grants  ofihemthaU 
not  be  avoided  by  nonage,  et  similiter.  As  to  acquisitions  by  conquest  by  the 
king  of  England,  they  are  annexed  to  his  crowne  cu  his  purchases  are,  as  Ire- 
land, Man,  Berwick,  Calais,  and  ihe  New  Plantations,  the  ancient  territories  of 
Normandy,  Acguittaine,  Anjou.  And  also  many  other  lands,  which  descended 
in  England  from  collateral  ancestors,  ihough  in  their  original 'vested  in  a  tuUh- 
ral  capa4yity,  yet,  partly  by  attainder,  partly  by  long  continuance  united  to  the 
crown,  partly  by  occupation  in  some  manner  annexed  to  the  crown,  and  will  go 
wiih  it.  Yet  see  Rot.  Pari.  13  R.  2.  n.  32;  dux  Lanoastriso  creatus  dux  Aqui- 
tanio  cum  mero  et  misto  imperio  tenend.  de  rege  ut  rege  Franciso. — EU.  MSS. 
—[Note  87.] 
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lands  and  possessions  whereof  the  king  is  seised  injwre  coroneBf 
shall  9ecandiim  jut  coronoe  attend  upon  and  foUow  the  crowne,  ^^ij^^^/^'v**"' 
and  therefore  to  whomsoever  the  crowne  descend,  those  lands  and  |»i.  oom.  2SS. 
possessions  descend  also,  for  the  crowne  and  the  lands  i  h.  7.  fol.  4.* 

[16.1  whereof  the  king  is  seised  injure  coronce,  are  9^  con-  (Plowd.  106. 
a.  J  comttaniia.    If  the  right  heire  of  the  crowne  be  at-  ***'  ^^'' 
tainted  of  treason,  yet  uiall  the  crowne  descend  to  him, 
and  eo  instante  (without  any  other  reversall)  the  attainder  is 
utterly  avoided,  as  it  fell  out  in  the  case  of  Henry  the  seventh  (1). 
[o]  And  if  the  king  purchase  lands  to  him  and  his  heires,  he  is  [o]  43  XL  8. 
seised  thereof  in  jure  coronce:  d  fortiori,  when  he  purchases  /®***®* 
land  to  him  his  heires  and  successors  (2). 
But  hereof  this  little  taste  shall  suffice. 

^JVD  it  is  to  wit^  that  this  word  (inheritance)  is  not  onely  intended 
where  a  man  hath  lands  or  tenements  by  descent  of  inheritage,  but 
aho  every  fee  simple  or  taile  (3)  which  a  man  hath  by  his  purchase  may 
be  said  an  inhentance,  because  his  heires  may  inherit  him.  For  in  a 
writ  of  right  which  a  man  bringeth  of  land  that  was  his  owns  purchase^ 
the  writ  shall  say^  quam  clamat  esse  jus  et  hsereditatem  suam.  And  so 
shall  it  be  said  in  divers  other  writs  which  a  man  or  woman  bringeth  of 
his  owne  purchase^  as  appeares  by  the  Segister. 

*'AND  it  is  to  wit."    This  kinde  of  speeeh  is  used  twice  in  ^•^^  **'*••  *^- 

this  Chapter,  and  oftentimes  by  our  authour  in  all  his  146.164,170. 
three  bookes,  and  ever  teacheth  us  some  rule  of  law,  or  generall  184  229. 24z\ 
or  sure  leading  point,  as  you  shall  perceive  by  reading,  and  259.  274. 280. 
observing  of  the  same,  which,  for  the  ease  of  the  studious  reader  ^g'  ^'  ^^* 
I  have  observed.  439'  532^  597* 

749. 
"  Quam  clamat  esse  jus  et  hoereditatem  stuim"     [a]  Here  our  M  Sect  182. 
authour  declareth  the  right  signification  of  this  word  (inherit-  Bract  ^b- 2. 
ance).     And  true  it  is  that  in  the  writ  of  right  patent,  &o.  ub. «.  «Ii>.  1.***' 
quando  dominus  remitHt  curiam  suam^  the  words  of  the  writ  be,  (Post  883.  b.) 
quam  clamat  esse  jus  et  hcereditatem  suam.    And  in  the  j>reecti>e 
in  capite,  in  a  cui  in  vitd,  [5]  when  the  defendant  claimeth  by  [6]  Begist 
purchase,  the  writ  is,  quam  dumcU  esse  jus  ethssrediiatem  suam.  ^^  ^^' 
And  with  LxtUeUm  agreeth  the  Register,  fol.  4,  &  282,  and  the  fc^t  fo.  Z 

232.     49  B.  3.  22.     7  H.  4  5.     10  H.  8.  9.     89  H.  6.  38.     8  E.  8.  80.     PL  Com. 
Wimboflhe's  caae,  47.  A  58.  b. 

booke 


(1)  So  it  isy  though  he  be  an  alien,  as  happened  in  the  case  of  King  James. 
The  reason  is,  because  the  king  is  a  corporation.     Hal.  MSS. — [Note  88.] 

(2)  See  this  subject  very  fully  and  learnedly  considered  iu  the  case  of  the 
dutchy  of  Lancasterj  Plowd.  212,  in  which  it  was  held  that  a  lease  of  dutchy 
land  was  not  avoidable  by  reason  of  the  nonage  of  Edw.  6,  and  in  the  case  of 
Willion  and  Berkley,  Plowd.  223,  in  which  a  remainder  to  the  king  and  the 
heirs  male  of  his  body  was  held  to  be  an  estate  tail  within  the  statute  de  donis, 
in  the  same  manner  as  if  the  limitation  had  been  to  a  subject,  and  not  to  be  a 
fee  simple  conditional.     See  further,  7  Mod.  78. — [Note  89.] 

(3)  or  taile,  not  in  L.  and  M. 
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booke  in  49  E.  8.  22,  against  sodaine  opinions^  7  H.  4.  5.  10 
H.  6.  9.  39  H.  6.  88.  PI.  Com.  Wvmhe$h4^s  casO;  47.  And 
yet  in  7  H.  4.  5,  wbieh  is  the  booke  of  the  greatest  weight,  sir 
WiUiovm  Thirningj  chiefe  jnstioe  of  the  common  bench  (as  it 
seemeth  doubting  of  it)  went  into  the  chancery  to  enquire  of 
tiie  chancery  men  of.  the  forme  of  the  writ  in  that  case ;  and  they 
said  that  the  forme  was  bothe  the  one  way  and  the  other,  so  as 
thereby  the  opinion  of  LttdeUm  is  confirmed,  and  the  booke  in 
€  B.  S.  80.         6  E.  8«  fo.  80,  is  notable ;  for  there  in  an  action  of  waste  the 

pbdntife  snpposed,  that  the  defendant  did  hold  de  hsBredttate 
9ua,  and.it  is  raled,  that  albeit  the  plaintife  purchased  the  rever- 
sion, yet  the  writ  should  serye.     And  there  it  is  said,  it  hath 
beene  scene,  that  in  a  cui  in  tnta,  the  writ  was,  which  the  de- 
mandant claimed  a$  her  right  and  inheritance^  when  it  was  her 
purchase.    And  so  this  point  wherein  there  might  seem  some 
contrariety  in  bookes  is  manifestly  cleared.     But  in  the  statute 
W.  2.  oa.  &        of  W.  2.  cap.  5,  de  hoereditate  tucorwn  by  construction  of  the 
cJ^  ^'.^^  ^     whole  statute  is  taken  Onely  for  the  wives  inheritance  by  descent 
^^6™6i    '    and  not  1>y  porohase,  as  ^peareth  in  1  E.  2.  tit.  Quare  imped. 
F.  N.'  B.  ZA.  h,    43.    35  H.  6.  54.  F.  N.  B.  34.  b. 

MSCo.  62,  68.      There  be  some  that  have  an  inheritance  [c],  and  have  it 
Oouitei  de         neither  by  descent,  nor  properly  by  purchase,  but  by  creation ; 
8  0o?^6  ir!"^*    ^  when  the  king  doth  create  any  man  a  duke,  a  marquesse, 
the  Prinoe'i  e*.  earle,  viscount,  or  baron  to  him  and  his  heires,  or  to  the  heires 
(4  Xnfi.  126.)      males  of  his  bodie,  &c.  he  hath  an  inheritance  therein  by  crea- 
tion.    A  man  may  have  an  inheritance  in  title  of  nobilitie  and 
dignitie  three  manner  of  wayes,  that  is  to  say,  by 
creation,  by  descent,  and  by  99^  prescription  (1).     By  flG.l 
creation  two  manner  of  ordinary  wayes  (for  I  will  not  L  1^-  J 
speak  of  a  creation  by  parliament)  by  writ,  and  by 
letters  patent.     Creation  by  writ  is  the  ancienter  way;  and 
here  it  is  to  be  observed,  that  a  man  shall  gain  an  inheritance 
by  writ  (2).   King  Richard  the  second  created  John  Beauchampe 
(12  Co.  69.  de  Hoke  baron  of  Kedermister  by  his  letters  patents,  bearing 

Ante, -9.  b.)         ^f^  ^^  \Q\h,  October,  anno  regni  sui  11,  before  whom  there  was 

never  any  baron  created  bv  letters  patent,  but  by  writ.  And  it 
is  to  be  observed,  that  if  he  be  generally  called  by  writ  to  the 
parliament,  he  hath  a  fee  simple  in  the  baronie  without  any 
words  of  inheritance.  But  if  he  be  created  by  letters  patent, 
the  state  of  inheritance  must  be  limited  by  apt  words,  or  else  the 
grant  is  void.  If  a  man  be  called  by  writ  to  the  parliament, 
and  the  writ  is  delivered  unto  him,  and  he  dieth  before  he 
oometh  and  sits  in  parliament,  whether  he  was  a  baron  or  no  ? 
And  it  is  to  be  answered  that  he  was  no  baron,  for  the  direc- 
tion 

(1)  See  1  Bulstr.  196,  where  the  earldom  of  Arundel  is  mentioned  as  an 
instance  of  an  earldom  by  prescription.  In  this  case  many  curious  particulars 
concerning  the  honour  o/Pettoorm  are  mentioned. 

(2)  Baron  by  writ  takes  grant  of  the  same  barony  by  patent.  This  determines 
his  barony  by  v?rit.  Otherurise  it  is,  i/ the  barony  by  torit  was  suspended.  11 
Oo.  Lord  Delaware's  case.  Hal.  MSS. — ^But  the  doctrine  of  extinguishing  a 
barony  by  writ  by  acceptance  of  a  patent-barony  seems  questiooable ;  for  it  sup- 
poses a  riffht  to  surrender  the  barony  by  writ.  See  in  Show.  Parliam.  Cas.  1, 
Lord  Purbeck's  case,  in  which  the  house  of  lords  adjudged,  that  the  dignity  of 
a  viscount  could  not  be  surrendered  by  a  fine. — {Note  90.j 
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tion  and  delivene  of  the  writ  to  him  maketh  not  him  noble : 
for  the  better  understanding  whereof  it  is  to  be  knowne  that 
the  words  of  the  writ  in  that  case  are,  Rex,  &c,  E.  B.  de  D. 
Chtvalter talfUem.   QutadeadmsamentoetassenmcancilunoUn, 
pro  quibuidam  arduis  ei  urgentibus  negotiu  statum  et  de/ensicmem 
regni  nogtri  Anglisg,  dhc.  cancerrhenttbuSf  quoddamparliamentum 
nostrum  apudcimtatem  Wesfyn,d  21  Octoh.proxim./iUurotefieri 
crdinavimusy  et  ibid,  vohiscum^  et  cumprmkUis,  magncUxbus  et 
procenbvs  dicH  regni  nostri  coUoqutum  halere  et  tractcOum,  vobii 
tn/de  et  ligeanctd  gutbus  nobis  teneminifirmiter  injungendo  man- 
damus, guddconsideratis  dtctorum  negotiorum  arduitate  etpertcu- 
lis  immtnentibuSf  cesante  excusatione  gudcungue,  dictis  die  et  loco  s  Co.  62, 63. 
personcdUer  tntersitis  nobtscum  et  cum  prselatis,  magnatibus,  et  Connteiie  of 
procertbus  supradictis,  super  dictis  negotiis  tractatuT^  vestrumgue  ???*"^'"  **^- 
consilium  impensuT^,  dx.     And  this  writ  hath  no  operation  or  43  b.  3/30. 
effect  (a)  until  he  sit  in  parliament,  and  thereby  his  blood  is  85  H.  6.4IL 
ennobled  to  him  and  his  heires  lineall;  and  thereupon  a  baron  ^^  C*™-  2M. 
is  called  a  peer  of  parliament,     [cf]  And  if  issue  be  loined  in  [^Ji^H^J^  46 
any  action,  whether  he  be  a  baron,  &c.  or  no,  it  shall  not  be  is  B.  8.  so.'b. ' 
tryed  by  jury,  but  by  the  record  of  parliament,  which  could  *«  -A"-  P-  •• 
not  appeare  unless  he  were  of  the  parliament  (3).     Therefore  f^^JJ;  ^^f^ 
a  duke,  earle,  &c.  of  another  kingdome,  are  not  to  be  sued  by  11 B.  3.  Brere, 
those  names  here,  for  that  they  are  not  peeres  of  our  par-  *72. 20  B.  4.  s. 
liament  (4).     And  albeit  the  creation  by  writ  is  the  ancienter,  [f^MtoM  of 
yet  the  creation  by  letters  patent  is  the  surer,  for  he  may  be  Ratland's  om6.) 
sufficientljr  created  by  letters  patent,  and  made  noble,  albeit  he 
never  sit  m  parliament. 

ej  And  it  is  to  be  observed,  that  nobilitie  may  be  granted  U]  6  Co.  62, 63. 
for  term  of  life  by  act  in  law  without  any  actuall  creation;  as  Conntos  de 
if  a  duke  take  a  wife,  by  the  intermarriage  she  is  a  duchess  in  f  h  «*li*^* 
law,  and  so  of  a  marquesse,  an  earl,  and  the  rest,  and  in  some  22  Abs.  24. 
other  cases.     And  there  is  a  diversitie  between  a  woman  that  12  B.  8.  Breve, 
is  noble  by  descent,  and  a  woman  that  is  noble  by  marriage.  l^^^^{^  ^** 
[/]  For  if  a  woman  that  is  noble  by  descent,  marrie  one  that  via.  Flota, 
IS  under  the  degree  of  nobilitie,  yet  she  remaineth  noble  lib.  6.  cs.  10. 
still  (6);   but  if  she  gaine  it  by  marriage,  she  loseth  it  if  she  ry-t  ^  q^  jjg 

Acton'i  cue,  te^npore  Marin  Begin».  Brooke,  noeme  de  dignity,  69.  14  H.  6. 18. 
2H.6. 11. 

marry 


(a)  How  far  repeated  writs  of  summons  are  evidence  of  a  sitting  in  ancient 
times,  see  lord  Fretchville's  case,  30  Ch.  2d.  Nott.  MSS.  No.  808. 

(3)  This  doctrine  is  certainly  true  with  respect  to  baronies  by  writ; 
because,  as  lord  Coke  observes,  the  blood  of  the  person  summoned  is  not 
ennobled  till  he  takes  his  seat  in  parliament.  But  the  case  of  nobility  by 
letters  patent  is  ctifferent,  for  by  them  the  creation  is  perfect,  and  the  blood  is 
ennobled  without  sitting;  and  therefore,  in  lord  Banbury's  case,  the  court  of 
king's  bench  held  that  a  peerage  claimed  under  letters  patent  is  not  triable 
by  the  record  of  parliament,  but  must  be  questioned  by  pleading  non  concessit. 
See  the  King  and  Knollys,  1  L.  Raym.  10.— [Note  91.] 

(4)  Nota,  OS  to  precedence  0/ foreign  dukes,  carles,  Ssc.  it  differs  not,  though 
they  have  not  voice  in  parliament.  But  a  Scotch  or  Irish  earl  summoned  to 
parliament  here  is  as  an  English  earl,  as  the  carlo/  Angus,  See  the  com  of  the 
dutcluiss  of  Suffolk,  Hal.  MSS. — See  further  as  to  the  precedency  in  general, 
4  Inst.  361,  and  Prynn  on  4  Inst.  323 ;  and  as  to  the  precedency  of  Irish 
peers,  see  a  tract  by  the  late  earl  of  Egmont. — [Note  92.1 

(6)  See  14  H.  8.  42.    I^.  79. 
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marry  under  the  degree  of  nobilitie,  and  so  is  the  rale  to  be 

understood.  Si  mtdier  nobilis  nupserit  igndbUx  desinit  esse  nobilis, 

[g]  22  H.  6.  52.   [^]  But  if  a  duchesse  by  marriage  marrieth  a  baron  of  the 

realme,  she  remaineth  a  duchesse  and  loseth  not  her  name, 

because  her  husband  is  noble  (6),  etsicde  ceeteris. 

And  as  an  estate  for  life  may  be  gained  by  marriage,  so  may 

[k]  9  Co.  97,       the  king  create  either  man  or  woman  noble  for  (7)  ii/e  (a)  [A] 

»8,  Sir  Oeorge     b^^t  not  for  yeares,  because   then   it  might  goe  to  executors 

eyneiioaae.     ^^  administrators  (8).     The  true  division  of  persons  is,  that 

everie 


(6)  But  in  some  books  it  is  said,  that  if  a  woman  noble  by  birth  marries 
one  of  inferior  nobility,  she  shall  be  styled  by  the  dignity  of  her  second 
husband.  Dutchess  of  Suffolk's  case,  Ow.  82.  See  S.  C  0.  Bendl.  37.— 
[Note  93.1 

(7)  It  has  been  supposed  that  a  man  may  be  noble  during  the  life  of 
another.  2  H.  6.  29.  by  Danby.— [Note  94.]  The  words  of  Uxe  book  sup- 
pose a  man  made  count  or  earl  for  the  life  of  another. 

(a)  Note,  that  notwithstanding  lord  Coke's  position  here  of  the  king's  power 
to  make  a  man  or  woman  noble  for  life,  and  his  stating  in  his  9  Rep.  97,  98, 
the  king's  power  of  making  an  earl  for  life,  and  not?nthstanding  the  prece- 
dents I  have  cited  above  or  creation  for  life,  I  doubt  whether  the  legality  of 
sach  creations  can  be  supported;  I  am  rather  impressed  that  the  quality  of 
b3ing  hereditary  is  of  the  essence  of  our  peerage,  and  that  attributing  to  the 
king  a  prerogative  of  creating  peers  for  life  only,  is  to  invest  the  crown  with 
a  power  of  gradually  destroying  the  peerage  in  its  subsisting  state ;   which 

1  believe  is  de  facto  such,  as  not  to  furnish  an  instance  of  a  peer  sitting  as 
a  lord  of  parliament  under  a  life  interest.  The  point  seems  to  me  one  of  great 
importance.  I  am  not  aware  that  it  ever  was  judicially  determined.  It  was 
adv3rted  to  in  the  Purbeck  case  (see  Nott.  MSS.  and  CoUins's  Claims,  299),  in 
the  reign  of  Ch.  2.  Sir  W.  Jones,  then  attorney-general,  for  the  validity  of 
surrenders  of  peerages  argued  in  some  degree  from  the  king's  power  of  in- 
stances of  peerages  granted  for  life.  Margaret,  countess  of  Norfolk,  created 
duchess  of  Norfolk,  21  R.  2.  Ro.  Par.  v.  o,  p.  855.  (This  creation  of  the 
countess  was  by  the  king  sitting  in  parliament.)  The  mother  of  Yilliers,  first 
duke  of  Buckingham,  who,  16  Ja.    1.  was  countess  of  Buckingham.     See 

2  Dug.  Bar.  432,  lady  Stafford,  created  by  Ja.  2.  countess  of  Stafford  for 
life  in  the  same  patent  as  made  her  eldest  son  an  earl.  See  also  as  to  Alice, 
countess  of  Dudlev,  2d  &  3d  Dug.  Bar.  226;  Barbara,  duchess  of  Cleve- 
land, with  remainder  to  another,  ib.  484 ;  Louisa,  duchess  of  Portsmouth, 
486  ;  and  Susan,  baroness  Bellasyse  of  Osgoodry,  ib.  same  passage.  As  to 
creating  a  peer  for  life,  lord  Shaftesbury,  who,  in  the  Purbeck  case,  took  the 
lead  against  the  validity  of  such  surrenders,  and  so  prevailed  that  the  doctrine 
became  judicially  settled,  objected  pointedly  to  pressing  such  a  point  upon 
the  house  of  lords,  it  not  being  before  them,  and  signified  his  considering  it 
as  OQC  of  still  greater  consequence  than  the  point  of  surrender.  I  observe  also 
that  lord  chancellor  Nottingnam,  in  his  MSS.  of  the  Purbeck  case,  and  of  his 
own  speech  as  a  peer,  though  zealous  to  establish  the  doctrine  of  surrender, 
and  a  supporter  of  Sir  W.  Jones's  argument  in  other  respects,  is  silent  as  to 
the  king's  power  of  making  a  peer  for  life,  and  thence  I  oonjecture  that  he 
saw  cause  for  questioning  such  a  power.  Qu,  as  to  precedents  of  creation  for 
life,  remainder  to  another  in  tail,  and  whether  the  present  visoount  Lowther 
did  not  come  in  upon  such  a  remainder. 

(8)  As  to  the  decree  of  baronet,  it  is  parcel  of  the  name;  and  therefore  capias 
iigainst  L  S*  or  I.  S.  knight,  where  he  is  baronet,  cannot  take  L  S.  baronet,  Noy, 
n.  382,  Sir  Richard  hicyiis  case.     Ihr.  10  Car.  B.  E.  Oro.  n.  6,  Sir  Henry 

Ferrous 
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eyerie  man  is  either  of  nbbilitie,  that  is,  a  lord  of  parliament  of 
the  upper  house,  or  under  the  degree  of  nobilitie,  amongst  the 
commons,  as  knights,  esquires,  citizens  and  burgesses  of  the 
lower  house  of  pailiament,  commonly  called  the  house  of  com- 
mons ;  and  he  that  is  not  of  the  nobilitie  is  bj  intendment  of 
law  among  the  commons  (9). 

"  As  appears  hy  the  Register.**     Which  booke  in  the  statute 
of  W.  2.  ca.  24,  is  called  Reffittrum  de  canceUaridy  because  it 
containeth  the  formes  of  writs  at  the  common  law  that  issue  out 
of  the  chancerie,  tanquam  ex  officindjustituE,  There  is  a  register 
of  originall  writs,  and  a  register  of  judicial  writs;  but  when  it  is 
spoken  generally  of  the  register,  it  is  meant  of  the  register 
originall.     For  the  antiquitie  and  ezcellenoie  of  this  booK,  see 
in  my  preface  to  the  eighth  part  of  my  Commentaries.     This  vide  8eot  88. 
excellent  booke  our  author   youcheth   diyers  times  in   these  94. 96.  lOl.  167. 
bookes,  and  so  doth  he  diyers  other  authorities  in  law  of  seyeral  ^^'  ^^q'  ^' 
kinds,  but  with  this  observation,  that  he  citeth  no  authoritie  but  514.  543'.  944] 
when  the  case  is  rare,  or  may  seeme  doubtfuU,  which  appeareth  657. 660. 692. 
in  this,  that  he  putteth  no  case  in  all  his  three  bookes  but  hath  ^^^'  ^^* 
warrant  of  good  authoritie  in  law.     For  he  knew  well  the  rule, 
that  perspicua  vera  non  sunt  probanda.  And  the  like  obseryation 
is  made  of  justice  Fiizherhert  in  his  booke  oinatura  hreviumy 
that  he  neyer  citeth  authoritie,  but  when  the  case  is  rare  or 
was  doubtfuU  to  him.     The  authorities  which  our  author  hath 
cited  in  his  three  bookes  I  haye  collected. 


17.1  «9-  Sect.  10. 


[V] 


J  JVD  of  meh  things^  whereof  a  man  may  have  a  manueU  occupation^ 
possession  or  receipt^  as  of  landSy  tenements^  rents  and  such  like^ 
there  a  man  shall  say  in  his  count  countant  and  plea  pleadant^  that  such 
a  one  was  seised  in  his  demesne  as  of  fee.  But  of  such  things^  which  do 
not  lie  in  such  manuaU  occupation,  ^c,  as  of  an  advowson  of  a  church 
and  such  alike,  there  he  shall  say,  that  he  was  seised  as  of  fee,  and  not 
in  his  demesne  as  of  fee.  And  in  Latine  it  is  in  one  case,  qndd  talis 
seisitns  fait  in  dominico  sno  at  de  feodo,  and  in  the  other  case,  qa6d 
talis  seisitus  fait,  &c.  at  de  feodo. 

"  TNhis  count  countant**  Count,  i.  e.  narratioy  cbmeth  of  the  (Doet  PU.  88.) 

French  word  conte,  which  in  Latyne  is  narratio,  and  is  vul- 
garly called  a  declaration  (1 ).    The  original  writ  is  according  to  its 

name 

Ferret's  case*  The  king  cannot  create  a  dignity  tcith  a  mesne  between  baron 
and  baronets.  9  Jac.  12  Co.  n.  61.  Hal.  M8S. — See  Noy,  87.  Cro.  Cha. 
371,  and  12  Co.  81.— [Note  95.] 

(9)  See  2  Inst.  29.  50. 

(1)  As  to  the  form  of  a  count  or  declaration,  and  all  other  particulars  con- 
cerning it,  see  Com.  Dig.  Pleader,  C.  The  whole  of  lord  chief  baron  Comyns' 
work  is  equally  remarkable  for  its  great  variety  of  matter,  its  compendious  and 
accurate  expression,  and  the  excellence  of  its  methodical  distribution ;  but  the 
title  Plexxder  seems  to  have  been  the  author's  favourite  one,  and  that  in  which 
he  principally  exerted  himself.— [Note  96.] 
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name  breve,  briefe  and  short;  but  the  count  which  the  plaintife 

or  demandant  makes,  is  more  narrative  and  spacious  and  certaine 

both  in  matter  and  circumstances  of  time  and  place,  to  the  end 

the  defendant  may  be  compelled  to  make  a  more  direct  answer ; 

so  as  the  writ  may  be  compared  to  logicke,  and  the  count  to  rhe- 

toricke :  and  it  is  that  which  the  civilians  call  a  ItbeU,     And  in 

Mirror  des  that  ancient  booke  of  the  Mirror  of  Justices,  lib.  2.  cap.  des- 

JvitioM.  loiers,  cantors  are  serfeants  skilfuU  in  law,  so  named  of  the  count 

W.  2.  imp.  39.      as  of  the  principal  part;  and  in  W.  2.  ca.  29;  he  is  called  serfeani 

counter  (2). 

(Poft  303.)  u  jn^  ^^  p^  jf>leadant"     Flactium.     Here  Littleton  teacheth 

ffood  pleadmg  m  this  point,  of  which  in  his  Third  Booke  and 
Chapter  of  Confirmation,  Sect.  534,  he  thus  saith,  And  know,  my 
Mm,  that  it  is  one  of  the  most  honorable,  laudable,  and  projitaliie 
things  in  our  law,  to  have  the  science  of  well  pleading  in  actions 
reals  and  personals ;  and  therefore  Icounsaile  thee  etpeciaUy  to 
imploy  thy  courage  and  care  to  leame  this.  And  for  this  cause 
this  word  placitum  is  derived  d  placendo,  quia  bene  placitare 
super  omnia ;  and  it  is  not,  as  some  have  said,  so  called  per 
antij^rasin,  quia  non  placet. 

fol*263*^*  w  "  Seised;"  Seisitus,  commeth  of  the  French  word  seiein,  i.  e. 

in>*.  6.  foL  372^'  possessio,  saving  that  in  the  common  law,  seised  or  seisin  is  pro- 
Britton,  *  perlv  applyed  to  freehold,  Bud  possessed  or  possession  properly  to 
fbi.  205, 206.       firoods  and  chattels :  although  sometime  the  one  is  used  instead 

M.  Com.  fo.  191 ;  <•  Jn  his  demesne  as  of  fee,  in  dominico  suo  ut  in  feodo."  Domi- 
^J^wey*"        nicum  is  not  onely  that  inheritance  wherein  a  man  hath  proper 

dominion  or  ownership,  as  it  is  distinguished  from  the  lands  which 
another  doth  hold  of  him  in  service,  but  that  which  is  manually 
occupied,  manured,  and  possessed,  for  the  necessary  sustentation, 
maintenance,  and  supportation  of  the  lord  and  bis  household,  jind 
savoureth  de  domo,  of  the  house,  either  ad  mensam,  for  his  or  their 
board  or  sustentation,  or  is  manually  received,  (as  rents)  for  bear- 
ing and  defraying  of  necessary  charges  publike  or  private.  Of 
theee,  saith  our  author,  he  should  plead  that  he  is  seised  in  domi- 
nico suo  utde  feodo,  i.  e.  de  feodo  dominicali,  secu  terrd  dominuxdi 
seu  redditu  dominicali;  which  is  as  much  as  to  say  demeyne  or 
demaine.  of  the  hand,  i.  e.  manured  by  the  hand,  or  received 

by 

(2)  See  further  on  the  antiquity  and  dignity  of  seijeants  at  law,  Bkckst. 
Com.  5th  ed.  v.  1.  p.  24,  and  v.  3,  p.  26,  and  the  books  there  cited,  particularly 
Forteso.  De  Laud.  Leg.  Ang.  c.  50.  Spelm.  Gloss.  835.  Pref.  to  10  Co- 
2  Inst.  214.  Duffd.  Orig.  Jurid.  and  a  tract  by  the  late  Mr.  serjeant  Wynn, 
which  was  printed  in  1765.  To  these  add  Waterh.  Comment,  on  Fortesc. 
136, 187,  uid  547  to  563,  where  the  author  is  so  full  aud  explanatory  on  the 
same  subject,  that  what  he  has  collected  may  very  well  be  deemed  a  treatise 
upon  it.  Mr.  Waterhouse,  though  a  very  prolix  as  well  as  extravagant  writer, 
one  who  too  frequently  exhausts  nimself,  and  disgusts  his  readers,  by  tedious, 
useless,  and  ill-timed  digressions,  appears  to  have  been  a  man  of  considerable 
learnings  and  his  collections,  relative  to  the  antiquities  of  our  law,  may  sdme- 
times  be  resorted  to  with  great  advantage,  and  may  very  much  facilitate  the 
labours  of  some  judicious  and  able  inquirers. — ^[Note  97.J 
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by  the  hand ;  and  therefore  he  calleth  it  manuall  oocupationy 
poBsession  or  receipt  (8).     And  in  Domesday  demeane  land  is  Domeidftj. 
ealled  inland ;  as  for  example,  4  hovat4zs  terra  de  inland,  et  10 
hovatas  in  servitw, 

^'  In  tttch  manuall  occupation,  ike"  There  is  nothing 

[17.  ~|  in  onr  author  but  is  worthy  t&^  of  observation.  Here  is 
b.  J  the  first  {dhc,')  and  there  is  no  (dhc,')  in  all  his  three 
bookes  (there  being  as  you  shall  perceive  very  many), 
but  it  is  for  two  purposes,  il^rst,  it  doth  imply  some  other  neces- 
sary matter.  Secondly,  that  the  student  may,  together  with  that 
which  our  author  hath  said,  inquire  what  authorities  there  be  in 
law  that  treat  of  that  matter,  which  will  worke  three  notable 
effects;  first,  it  will  make  him  understand  our  author  the  better: 
secondly,  it  will  exceedingly  adde  to  the  reader's  invention :  and 
lastly,  it  will  fasten  the  matter  more  surely  in  his  memory ;  for 
which  purpose  I  have  for  his  ease  in  the  beginning  set  downe,  in 
these  Institutes,  the  effect  of  some  of  the  prmcipal  authorities  in 
law,  as  I  conceive  them  concemmg  the  same.  In  this  place  the 
(dhc.)  implyeth  possession  or  receipt,  and  such  other  matter  as 
appeareth  by  my  notes  in  this  Section.  As  for  the  authorities  of 
law,  you  shall  &id  the  effect  of  them  in  this  Section,  and  the  like 
of  the  rest  of  the  (dtc.)  which  you  shall  find  in  the  Sections  here- 
after mentioned,  omitting  those  (for  avoyding  of  tediousnesse) 
that  either  are  apparent,  or  which  are  explained  in  some  other 
places,  viz.  Sect.  20. 48. 102. 108. 120. 125. 136, 187. 146. 149. 
164. 164. 166, 167, 168. 177. 179. 183, 184. 194. 200. 202. 210, 
211. 217. 220. 226. 288. 240. 242. 244,245. 248. 262. 264. 269, 
270,271. 279. 820. 822, 323. 8215, 326, 827.  329, 830. 835, 836. 
841.  347, 848, 349, 850. 852. 355, 856. 859. 864, 365. 374, 875. 
877.  381. 384. 389. 893.  895.  397. 399. 401,402. 410.  417, 428. 
433. 447. 449. 464. 470, 471. 477. 483. 489. 500, 501.  522. 532. 
652, 553. 556.  558.  562.  578.  591, 592, 598, 594.  608.  618. 624, 
625, 630. 682. 634. 637, 638.  6i8.  659,  660, 661.  669.  687, 693. 
700.  718.  745.  748. 749.  All  which  I  have  observed  and  quoted 
here  once  for  all,  for  the  ease  o£  the  studious  reader  (1). 

"  Ut  de/eodo."  Where  Cut)  is  not  by  way  of  similitude,  but  to  Brit  J06, 206. 
be  understood  positively  that  he  is  seised  in  fee.     And  so  it  is  ^^l*^*  ^^^ 
where  one  pleads  a  descent  to  one  ui  fXio  et  hceredi,  that  is,  to  idem'  Ub^'s.' 
ib.  iSf.  that  is  sonne  and  heyre,  etncde  caUeris,  where(w<)  denotai  o»p.  15. 
iptam  veritatem. 

'^Aso/anadvoujion"  Ofanadvowsonrt]  wherein  a  m^  hath  r,ny2.8  65 
as  absolute  ownership  and  propertie  as  he  nath  in  lands  or  rents,  u  e.  3.  74.  * 

19IL6.Qiur.im.164.    Minor,  eap.  3.  aeet  17. 

yet 

(3)  Yide  the  divertity  between  count  and  plea  in  some  cases.  In  debt  for 
rent  the  plaint^  shaU  count,  that  he  leoMd  toithout  showing  seisin  or  seisin  in 
demesne,  21  B.  7.  26.  So  in  Formedan,  quod  I.  S.  dedit.  3  E.  8. 35.  5  E.  3. 
16.  8  E.  3.  59.  15  E.  4.  17.  But  in  counting  descent  in  writ  0/ entry,  he  ought 
to  plead  seisin,  and  in  pleading  a  gift  in  taU,  he  ought  to  allege  seisin  in  demesne. 
la  H.  6.  24.  15  E.  4.  17.  Hal.  MSS.  See  further  on  pleading  seisin  in 
demesne,  post.  17.  b. — [Note  98.] 

(l)See  in  fol.  22.  a.  the  note  in  respect  to  lord  Coke's  observation  on 
Littleton's  use  of  nota,  dhc.  and  like  expressions. 


17.  b.] 


(Dootr.  PIm. 

287.    Poit  89. 

388.) 

[k]  6  Co.  51, 

oMwel's  C«M. 


m8E.  2. 
rresentment  al 
Egliae,  10. 
7  B.  8.  89. 
27  B.  8.  89. 
29  E.  3.  6. 
31  E.  3. 
EBtopel,  240. 
(Poat.  89. 
344.  b.) 
[m]  7  E.  3.  63. 
Br»etoii,  263. 
372. 

FleU.  lib.  5. 
cap.  5. 
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jet  he  shall  not  pleade  that  he  is  seised  in  doniinico  tuo  ut  de 
feodo  (2)y  because  that  inheritance,  savoaring  not  de  domo,  cannot 
either  serve  for  the  snstentation  of  him  and  his  household,  nor  any 
thing  can  be  received  for  the  same  for  defraying  of  charges.  And 
therefore  he  cannot  say,  that  he  is  seised  thereof  in  dominico  mo 
nt  de  feodo,  whereby  it  appeareth  how  the  common  law  doth 
detest  simony  and  all  corrupt  bargaines  for  presentations  to  any 
benefice,  but  that  [k]  idonea  persona  for  the  discharge  of  the  cure 
should  be  presented  freely  without  expectation  of  any  thing: 
nay,  so  cautious  is  the  common  law  in  this  point,  that  the  pi.  in 
a  quare  impedit  should  recover  no  damages  for  the  losse  of  his 
presentation  nntill  the  statute  of  W,  2.  cap.  5  (8).  And  that  is 
the  reason  that  eardian  in  socage  [/]  shall  not  present  to  an  ad- 
vowson,  because  he  can  take  nothing  for  it,  and  by  consequent 
he  cannot  account  f<^  it.  And  by  the  law  he  can  meddle  with 
nothing  that  he  cannot  account  for.  Tm]  And  in  a  writ  of  right 
of  advowson,  the  patron  shall  not  alledge  the  explees  or  taking 
of  the  profits  in  himselfe  but  in  his  incumbent.  And  hereby  the 
old  bookes  shall  be  the  better  understood,  viz.  BrcLctony  lib.  4. 
tract.  8.  cap.  nu.  5.  Est  autem  dominicum,  quod  quis  hahei  ad 
mensam,  etpropri^f  ncut  sunt  Boordlands,  Anglich,  And  Fleta, 
lib.  5.  ca.  5.  JSst  autem  dominicum  proprtiterra  ad  mensam  as- 
signata.  Domintcum  etiam  dxcitar  ad  dxfferentiam,  efus  qttod 
tenetuT  in  servitio.  But  of  an  advowson  and  such  like  he  shall 
plead,  that  he  is  seised  de  advocatione  ut  de  feodo  etjure  (4). 

*'  Advowsonj* 


(2)  And  yet  in  34  H.  6.  87.  one  pleads,  that  the  king  was  seised  in  his 
demesne  as  of  fee  of  an  advowson  in  sross. — See  also  26  E.  8.  64.  b.  where 
in  a  writ  of  right  of  advowson  by  an  tubbot  against  the  countess  of  Ormond, 
the  plaintiff  counts,  that  one  R,  was  seised  in  his  demesne  as  of  fee  and  right, 
and  it  was  held  good.  If  a  church  be  impropriate,  the  impropiator  may  plead 
seisin  in  his  demesne  as  of  fee.     Plowd.  508. — [Note  99.] 

(3)  Advowson  assets.  Recovery  in  value  for  advowson  shaU  he  12c?.  for 
every  mark  [the  church  is  worth  by  the  year].  8  E.  2.  Recovery  in  value,  11. 
Hal.  MSS.  The  words  between  the  brackets  "ore  added  from  Fitzh.  Abr.  As 
to  an  advowson's  being  assets  and  valuable,  see  post.  374.  b.  and  the  note 
there  given  on  the  subject. — [Note  100.] 

(4)  Office  de  ballivA  parci  vel  hundredi  not  demesne,  yet  the  esplees  skaU  be 
laid,  7  E,  8.  68.  8  E.  8.  65.  Corody  not  demesne,  17  E,  2.  Nuper 
ohiit  12.  Tithes  whether  demesne,  Dy,  85.  One  grants  a  rent  charge,  Hie 
grantee  brings  annuity,  and  declares  of  a  grant  virtute  cujus  fuit  seisitus  in 
dominico  suo  ut  de  feodo.  By  some  this  is  electing  to  have  it  as  a  rent  charge, 
3  E,  6.  Dy,  65.  But  ruled  contra,  and  the  pleading  good  in  substance,  M,  48, 
44  Eliz,  B,  R.  Case  of  dean  of  Rochester,  Noy,  n,  162.  M,  11  Car,  B.  R, 
Cro,  n,  24.  Sprint  and  Hickes,  2  BuUt,  148.  Hal.  MSS.  The  dean  of 
BxKshester's  case  is  in  Noy,  87.  2  And.  106,  &  Ow.  73. — A  man  entitled  to 
a  road  pleads  seisin  of  it  in  dominico  svo  ut  de  feodo  et  injure,  3  H.  6.  7.  In 
nalivo  hahendo  esplees  alleged,  and  yet  the  count  for  the  villein  only  de  feodo 
etjure,  39  H.  6.  32. — ^Where  a  reversion  depends  on  an  estate  for  years, 
there  pleading  either  seisin  in  demesne  as  of  fee,  or  seisin  as  of  fee,  will  be 
good:  but  if  the  reversion l^e  on  an  estate  of  freehold,  only  seisin  in  demesne 
can  be  pleaded.  Plowd.  191.  a.  See  accord.  Dy.  101,  in  Culpepper's  case. 
It  is  saia,  that  a  reversion  or  remainder  belonging  to  the  king's  tenant  in  capite 
formerly  entitled  the  king  to  wardship,  thonsh  the  statute  17  E.  2.  de  prero- 
gativd  regis,  cap.  1.  speaks  of  lands  of  which  £e  tenant  dies  seised  in  dominico 

9UO 
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*^  Advowwny*  Advocatio,  signifying  an  advowing  or  taking 
into  protection,  is  as  much  disjtupaironaUts.   Sir  InUiam  Herle 
in  7  £.  8.  fol.  4.  saith,  that  it  is  not  long  past,  tliat  a  man  did  7  e.  3,  4. 
know  what  an  advowson  was;  but  when  a  man  would  grant  an 
adyowson,  he  granted  ecclesiam  the  church,  and  thereby  the  ad- 
yowson  passed.  Vide  45  iS'.  3. 5.  But  surely  the  word  is  of  greater  45  b.  e.  5. 
antiquity;  for  in  the  Register  there  is  an  originall  writ  de  redo 
<xdvoccUwn%Sj  and  in  the  originall  writ  of  assise  de  durreine  pre- 
sentment the  patron  is  called  advocatus,    [n]  Vide  W.  2.  ca.  5.  r^]  w.  2.  ea.  5. 
And  so  doth  [o]  Bracton  call  him.  Advocatus  aiUem  dicipoterU  [o]  Braot  lib.  4. 
tlUy  ad  quern  pertinet  jus  advocationis  alicujuSf  ut  ad  ecdesiam  ^^'  ^^- 
proeseatet  nomine  propria  et  non  alieno.       And   Q>]  Fleta,  [p]  pieu,  lib.  5. 
lib.  5.  cap.  14.  agreeth  herewith  almost  totidem  verins:  Ad-  ^V-  ^^ 
vocatus  est  ad  quern  pertinet  jus  advocationis  aUerius  ecdetimy 
ui  ad  ecdesiam  nomine  proprio  non  alieno  possit  prcesentare. 
And  [2]  Brittany  cap.  92,  the  patron  is  called  avow,  and  the  [q]  Britton, 
patrons  are  called  advocati,  for  that  they  be  either  founders  <^P*  ^^• 
or  maintainers  or  benefactors  of  the  church,  either  by  building, 
dotation  or  increasing  of  it,  in  which  respect  tlley  were  also 
called  jpa^ront,  and  the  adyowsonyiMjxi^ona/^. 

And  it  is  to  be  understood  that  there  is  a  great  [r]  diversity  m  33  H.  6.  ll. 

inter  advocationem  m£dietatis  ecdesice,  &c,  et  medietatem  cuivoca-  ^'  V^r  Prisot. 

tionis  ecclesicB  (5),  and  of  their  sevex^  remedies  for  the  same.  Jer^ewton 

For  the  advowson  of  the  moity  is,  when  there  be  seyerall  patrons  31  E.  1.  Droit, 

and  two  several]  incumbents  in  one  church,  the  one  of  the  one  0S»  <^9- 

moiety  thereof,  and  the  other  of  the  other  moity,  and  J^  ^^  ^'sJ^isi 

[16. 1  one  9Sf^Bat  as  well  of  the  church  as  of  the  towne  R.6mith6'fCMe. 

a.    J  allotted  to  the  one,  and  the  other  part  thereof  to  the  ^  B.  3. 

other;  and  in  that  case  each  patron  if  he  be  disturbed  ^^^\^ 

shall  have  a  quare  impedit,  qudd  permittat  ipsum  prsesentare  17  e!  .V.  78. 

idoneam  personam  ad  medietatem  ecdesix  (1).  17  E.  2. 

Dower,  163. 
(4  Co.  76.    5  Co.  102.    2  Inst.  375.) 

But  if  there  be  two  coparceners,  and  they  do  agree  to  present  (lo  Co.  136. 
by  tume,  each  of  them  in  truth  hath  but  a  moity  of  the  church;  ^*  ^-  B.  33.) 
but  for  that  there  is  but  one  incumbent,  if  either  of  them  be  dis- 
turbed. 


suo  ut  de/eodo.  Staunf.  Pnerog.  8.  a.  Plowd.  11.  See  further  as  to  pleading 
seisin  in  demesne,  ante,  17.  a.  n.  3.  Staunf.  Prserog.  8.  a.  14.  a.  Doctrin.  Plac. 
287,  &  Com.  Dig.  Pleader,  C.  35.— [Note  101.] 

(5)  But  note  that  this  diversity  doth  not  hold  in  the  case  of  a  rectory;  for 
in  Holland's  case,  4  Co.  75,  the  pleading  was  cui  medietatem  rectorice,  whereas 
it  should  have  been  ad  rectoriam  medietatis,  and  yet  it  was  taken  by  the  court 
to  be  the  same  in  effect. — [Note  102.] 

(1)  Accordingly  in  Smith's  case,  10  Co.  136.  b.  it  was  agreed,  that  quare 
impedit  prsesentare  ad  medietatem  ecdesiam,  shall  only  be  when  there  are  two 
several  patrons  and  two  several  incumbents  of  distinct  parts  of  the  same 
church;  but  in  that  case  the  court  implied  as  much,  because  the  count  alleged 
a  seisin  de  advocatvone  medietatis.  In  Windsor's  case,  Cro.  Eliz.  686,  where 
the  count  was  of  the  advowson  of  two  parts,  the  court  held  the  declaration  to 
be  bad;  but  then  it  was,  because  by  other  parts  of  the  declaration  it  appeared 
that  the  church  was  entire,  and  that  there  was  but  one  incumbent,  and  conse- 
quently that  the  plaintiff's  title  was  to  two  parts  of  the  advowson,  and  not  to 
an  advowson  of  two  parts, — [Note  108.] 
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fo. 


torbedy  she  shall  have  9kquar^%mpeditf  &c.  prcesentare  tdo^am 
perionam  ad  eoelefiamj  for  that  there  is  but  one  charch  and  one 
«]  Britton^         incumbenty  and  so  of  the .  like  (2].    Bat  in  [s]  the  said,  case  of 
b.  236.  two  ooparoeneiB,  one  of  them  shall  have  a  writ  of  riffht  of  advow* 

Dr^t,  08  69.  ^^  ^  mediUate  advocationis;  for  in  truth  she  hath  but  a  right 
F.  N.  B.  31^  V.  to  a  moity;  but  in  the  other  case,  where  there  be  two  patrons 
and  83  a.  and  two  ineoBibents  in  one  church,  each  of  them  shall  have  a 

iT^'s^SS.         ^^^  ^  "8^*  ^'  advowson  de  advocatione  medieUUis. 

75,  7S. '  r  B.  3.  327.    3  E.  3. 425.    22  Am.  p.  33.    UH.4.10.    33  E.  3.  

Qaar.  imp.  106. 

And  as  there  may  (as  hath  been  said)  be  two  severall  persons 

in  one  church,  so  tnere  may  be  two  that  may  make  but  one 

0  Briuon,  parson  in  a  church,     [f]  BrUton  saith,  «t  cacun  eglite  wit  done 

'0. 236.  a  divers  permms  per  un  sole  avowe,  nul  ne  se  pura  pleadre  per 

assise  de  juris  uta^m  ne  nid  estre  implede  sans  P autre,  dfc.   And 

[«]  Fleta,  lib.  5.   therewith  agreeth  Fleta,     [u]  Item  lidU  aUgua  ecdesia  divisa 

OA.  10.  fuerit  inter  duos^  sive  bona  sua  kabeant  communia  stve  separata, 

dum  tamen  vs^icum  haheant  advocatumf  nuRus  eorum  sine  alio 
F.  N.  B.  49.  0.    agerepoierit  vel  implacitari.     And  Fitzh,  saith,  that  two  pre- 
bendaries may  be  one  parson  of  a  church,  who  shall  joyne  in  a 
juris  utrum,  so  as  one  rectory  may  be  annexed  to  two  scTcrall 
prebends,  and  both  of  them  make  but  one  parson.     But  where 
one  is  parson  of  the  one  moity  of  a  church,  and  another  of  the 
F.  N.  B.  49.  P.    other  moity,  as  hath  been  said,  there  one  of  them  shall  have  a 
juris  utrum  against  the  other,  and  in  the  writ  shall  name  him 
persona  medieUUis  ecclesise,  dhc.     But  for  avoyding  of  suspicion 
of  curiositie  if  we  should  proceed  any  further  herein,. we  will 
attend  what  Littleton  will  fiuther  teach  us..  . 


[; 


Sect  11. 

^JBTD  note,  that  a  man  cannot  have  a  more  large  or  greater  estate  of 
inheritance  than  fee  simple. 

T^HIS  doth  extend  as  well  to  fee  simples  conditionall  and 
J-  qualified,  as  to  fee  simples  pure  and  absolute.  For  our 
author  speaketh  hero  of  the  amplenesse  and  greatnesse  of  the 
estate,  and  not  of  the  perdurablenesse  of  the  same.  And  he, 
that  hath  a  fee  simple  conditionall  or  qualified,  hath  as  ample 
and  great  an  estate,  as  he  that  hath  a  fee  simple  absolute;  so  as 
the  diversity  appeareth  betweene  the  quantity  and  quality  of  the 
estate. 

From  this  state  in  fee  simple,  estates  in  taile  and  all  other 
particular  estates  are  derived;  and  therefore  worthily  our  author 
Deginneth  his  Mrst  Booke  with  tenant  in  fee  simpk,  for  aprin- 
cipatioribus  seu  dignioribus  est  inchoandum. 

**(hnnoi 


(2)  See  farther  on  this  subject  Doder.  Advows.  21.  2  Leon.  36.  Dy.  78.  b. 
&  299.  W.  Jo.  446,  &  Wils.  vol.  2.  p.  226,  &  231. 
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''  Cannot  have  a  more  large  or  greater  estate,  dhc"     For  this    < 
cause  two  [a]  fee  simples  absolute  cannot  bo  of  one  and  the  [a]  Pi  Cool 
selfe-same  land.   If  the  king  make  a  gift  in  taile,  and  the  donee  3^^*  ^^^  248. 
is  attainted  of  treason,  in  this  case  the  kine  hath  not  two  fee  oaua'T^l^'iit' 
Simples  m  him,  yiz.  the  ancient  reyersion  in  fee,  and  a  fee  simple  i6  Eiis. 
determinable  upon  the  dying  without  issue  of  tenant  in  taile,  but  "^'^^r,  330. 
both  of  them  are  consolidated  and  conjoined  together  (4).    And  pj^'lo^ 
8%  it  is,  if  such  a  tenant  in  taile  doth  convey  the  land  to  the  Aiu ten's  esse, 
king,  his  heires  and  successors,  the  king  hath  but  one  estate  in  Pa.  38  Elii.  rot 
fee  simple  united  in  him,  and  the  kine's  irrant  of  one  estate  is  P^'  ^°  9^"''* 

d*^  J  '1.     j«    J     J   •     au  *     r  1  Imp.  between* 

,  and  so  was  it  adjudged  m  the  court  of  common  pleas,  the  Qaeene,  PL 

And  yet  in  several  persons  by  act  in  law,  a  reversion  may  be  in  and  the  BUhop 
fee  simple  in  one,  and  a  fee  simple  determinable  in  another  by  ^  l^neolne, 
matter  ex  post  facto;  as  if  a  gift  in  taile  be  made  to  a  villeine,  othera^Beff. 
and  the  loitl  enter,  the  lord  hath  a  fee  simple  qualified,  and  the  15  B.  4.  a.  8. 
donor  a  reversion  in  fee  (5).     But  if  the  lord  infeoffe  the  donor, 
now  both  fee  simples  are  united,  and  he  hath  but  one  fee  simple  (piowd.  mo 
in  him.    But  one  fee  simple  cannot  depend  upon  another  by  the  oj.  4.  it  12.  Cro. 
grant  of  the  partie;  as  if  lands  be  given  to  J..  (6),  so  long  as  Jam.590.Fineh, 
B,  hath  heires  of  his  body,  the  remainder  over  in  fee,  the  re-  i^Bk* ibr!  827 
mainder  is  voyde  (7).  Dy.  166.  b.) 

(4)  See  ace.  Cro.  Blia.  619.  Hob.  823,  and  W.  Jo.  ^,—The  king  shaU 
he  said  to  be  in,  in  point  of  reverter,  and  shall  avoid  leases  by  tenant  in  taH, 
Plowd,  552.  Tr.  2  Car,  Rot.  730,  and  adjudged  K  8.  Car.  BuU.  n.  and 
Crook,  n.  4.  sir  Thomas  HMs  case.  A.  tenant  for  life,  remainder  to  B.  his 
son  and  heir  apparent  in  tail,  remainder  to  A.'s  right  heirs.  A.  grants  rent 
charge  to  O.  and  his  heirs,  A.  and  B.  levy  fine  to  the  use  of  A.  and  his  heirs, 
A.  infeoffs  D.  and  dies  having  issue  B. ;  and  ruled,  that  D.  shall  hold  charged, 
for  by  £e  fine  he  has  a  fee  consolidated  in  him;  which  ouaere.  For  M,  10 
Joe.  B.  R.  Bulstr.  n.  35.  in  Errington's  case.  A.  and  B.  nis  wife,  tenants  in 
tail  special,  remainder  to  the  right  heirs  of  A.  have  issue  a  son  and  a  daughter  ; 
the  son  by  indenture  makes  lease  for  40  years,  to  commence  after  the  mother's 
death,  the  father  being  dead  ;  the  son  dies  without  issue;  the  daughter  levies  a  fine 
to  I.  S-;  the  mother  dies  ;  cmd  although  this  lease  is  partly  derived  out  of  the  fee 
simple,  aud  by  the  fine  I.  S.  had  a  consolidated  fee,  yet,  because  the  daughter 
was  not  liable  to  the  lease,  consequently  the  conusee  shall  not  be  liable  to  the  lease 
so  long  as  the  taU  continties.  Vid.  M.  6  Jac.  B.  R.  n.  22.  Nedham,'s  case. 
Tenant  in  tail,  remainder  to  the  king,  is  attainted  of  treason.  The  king  shall 
not  be  in,  in  point  of  remainder,  but  as  long  as  the  tail  continues  shaU  be  in 
under  tenant  in  taU,  and  subject  to  his  charges,  and  so  it  differs  from  Walsyng" 
ham's  case,  where  the  king  had  the  reversion.  Paradine's  case.  Hal.  MSS.— 
See  sir  Thomas  Holt's  case  in  Hutt.  96,  and  Cro.  Cha.  103,  and  Errington's 
case  in  2  Bulstr.  42.  As  to  Nedham's  case  and  Paradine's  case,  I  take  them 
to  be  the  same,  and  the  reader  will  find  it  reported  by  the  name  of  Poole  and 
Nedham,  Yelv.  149.— [Note  104.] 

(5)  See  aco.  post.  117.  a. 

(6)  The  words  and  his  heirs  seem  wanting  here. 

(7)  Aco.  10  Go.  97.  b.  See  an  observation  on  this  doctrine  by  lord  oh. 
justice  Vaughan,  who  seems  to  question  it.  Yaugh.  269,  270.  [See  also 
Prast.  Bsi.  148.] 
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Sect.  12. 

j^LSOy  purchase  is  called  the  possession  of  lands  or  tenements  that  a 
man  hath  by  his  deed  or  agreement^  unto  which  possession  he  commeth 
not  by  title  of  descent  from  any  of  his  ancestors^  or  of  his  cousins,  hft 
by  his  owne  deed. 

pUR  OH  A  SE  in  Latin  is  either  a/^tst(um,  of  the  verbe 
Bnoton,  acquiro,  for  so  I  finde  it  in  the  original  Register^ 

lib.  2.  foL  65.      284.     In  terru  vel  tenementis,  qtuie  BST  viri  et  mulieres  T  18. 1 

conjunctirn  a/iqaisiverunt,  d;c.     jBrocton  calleth  it  |>^- |^    b.    J 
[6]  Glanyill,       quisitam  ;  and  by  [6]  Glanvill  it  is  called  quassius  or 
ub.  7.  cap.  1.      perquisitum, 

fo?84^a^  121.  -^  purchase  is  always  intended  by  title,  and  most  properly  by 
(1  Ro.  Abr.  '  some  kind  of  conveyance  either  for  money  or  some  other  consi- 
827.)  deration,  or  freely  of  gift;  for  that  is  in  law  also  a  purchase  (1). 

Bat  a  descent,  because  it  commeth  merely  by  act  of  law,  is  not 

said  to  be  a  purchase ;  and  accordingly  the  makers  of  the  act  of 

PI.  Com.  Wim-    parliament  in  1  H.  6.  ca.  5.  speake  of  them  that  have  lands  or 

^lWie'8oa.47.b.  tenements  by  purchase  or  descent  of  inheritance.     And  so  it  is 

.  6.  cap.  5.     ^£  ^^  eacheate  or  the  like,  because  the  inheritance  is  cast  upon, 

or  a  title  vested  in  the  lord  by  act  in  law,  and  not  by  his  own 

deed  or  agreement,  as  our  author  here  saith  (2).     Like  law  of 

the 


(1)  In  Plowd.  11.  Saunders  arguendo  says,  that  one  may  have  land  by 
purchase  three  ways,  by  bargain  or  gift  for  money,  by  gift  without  any  recom- 
pense, and  by  way  of  remainder. — ^[Note  105.] 

(2)  The  abbot  of  Fountains  of  the  order  of  Cistercians  before  the  council  of 
Lateran  makes  a  feoffment^  and  the  land  escheats  to  him  after  the  council  of 
Lateran,  It  seemsy  that  he  shaU  not  be  charged  with  tithes^  because  it  is  not 
a  purchase.  Qusere,  M,  7  Jac.  B.  R,  Dickson  and  WaUer,  Hal.  MSS.  It 
was  decreed  by  the  general  council  of  Lateran  in  1215,  that  the  privilege  of 
exemption  from  tithes,  enjoyed  by  the  Cistercians  and  other  religious  oraers, 
should  not  extend  to  lands  purchased  after  that  council.  Ne  occasione  privi- 
legiorum  suorum  ecdesiag  uUerius  prcegraventur,  decemimuSf  ui  de'cUienis  ter- 
risy  et  a  modo  acquirendis,  <j^c.  decimas  persdoant,  dsc*  Gibs.  Cod.  1st  ed.  v. 
2.  p.  700,  701.  This  explains  the  case  cited  by  lord  Hale. — ^An  escheat  in 
appearance  participates  of  the  nature  both  of  h purchase  and  a  descent;  of  the 
former  J  because  some  act  by  the  lord  is  requisite  to  perfect  his  title,  and  the 
actual  possession  of  the  land  cannot  be  gained  till  he  enters  or  brings  his  writ 
of  escheat  \  of  the  laUer^  because  it  follows  the  nature  of  the  seignory,  and  is 
inheritable  by  the  same  persons.  But  strictly  speaking,  an  escheat  is  a  title 
neither  by  purcliase  nor  descent.  It  should  be  considered,  that  though  the 
lord  must  do  some  act  to  put  himself  into  the  cuitual  possession^  yet  his  tide 
to  take  possession  commences  immediately  on  the  want  of  a  tenant,  and  this 
title  is  vested  in  him  without  waiting  for  his -own  deed  or  agreement,  and  as 
much  by  mere  act  of  law  as  the  title  of  an  heir  is  in  the  case  of  a  descent ; 
and  therefore  both  titles  are  equally  excluded  from  being  purchases.  On  the 
other  hand,  escheat  is  not  a  title  by  descent;  for  the  lord  takes  in  his  capacity 
of  lord  of  the  seignory  of  which  the  land  escheated  was  holden,  and  not  as 
heir,  or  by  right  of  blood.  Nor  is  it  any  objection  to  this  way  of  considering 
the  title  by  escheat,  that  the  land  escheated  will  be  inheritable  in  the  lord  as 

land 
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tlie  state  of  teoant  by  the  eaiiede,  t^iant  in  dower,  or  the  like. 
But  saoh  as  attaine  to  lands  by  meere  injniy  or  wrongs  as  by 
disseisin,  iatmsion,  abatement,  usurpation,  &c.  cannot  Im  said  to 
come  in  by  purchase,  no  more  than  robbery,  burglarie,  pynusy, 
or  the  like,  can  justly  be  tenned  purchase (d>).  ^ 

If  a  nobleman,  knight,  esquire,  &o.  be  buried  in  a  church,  and  i^^^^  ^^^*  ^^* 
have  his  coat  armor  and  pennons  vith  his  anaes,.attd  such  oUier  3  ]^f  ^qsl) 
ensignes  of  honour  as  belong  to  his  decree  or  order,  set  up  in 
the  church,  or  if  a  gravestone  or  tombe  be  laid  or  made,  &e.  for 


a  monument  of  him,[c]  in  this  case  albeit  the  freehold  of  the  M  0  H.  4.  24. 
church  be  in  the  parson,  and  that  these  be  annexed  to  the  fiee*  '^p^  }^  ^^ 
hold,  yet  cannot  the  parson  or  anv  take  them  or  de&ce  them,  ^^^  ^  p^'. 
but  he  is  subject  to  an  action  to  the  heire  and  his  heires  in  the  oaae. 


honour  and  memory  of  whose  ancestor  they  were  set  up  (4). 
And  so  it  was  holden  Jtftc^.  10  Ja*  and  herewith  agree  the 
lawesfclf]  in  other  countries.  Note  this  kind  of  inheritance.   And  [cQ  B.  OMsa- 
some  hold  that  the  ?rife  or  executors  that  first  set  them  up,  may  ^''^^  ^^* 
have  an  action  in  that  case  against  those  that  defaoe  them  in  30  e.  3. 2  A  8. 
their  time  (5).     And  note,  that  in  some  places  chattels  as  heir-  so  E.  3. 6.  0. 10. 
loomes  (as  the  best  bed,  table,  pot,  pan,  cart,  and  other  dead  J^^-  ^-  ^*- 
chattels  moveable)  may  go  to  the  heire  (6),  and  the  heire  in  that  St^eaSmt, 
case  may  have  an  action  for  them  at  the  common  law,  and  shall  Br.  48. 
not  sue  for  them  in  the  ecclesiastical  court ;  but  the  heire-  ^  ^  ^>  1^- 
loome  is  due  by  custome  and  not  by  the  common  law  (7).  JJjf*'"^  wioiie'« 

Ann 


land  by  purchase,  where  he  has  the  seignory  by  purchase,  and  as  land  by 
descent  where  he  has  the  seignory  by  descent ;  for  the.  reason  of  thia  is,  not 
that  the  escheat  is  either  a  purchase  or  descent,  but  because  the  escheat  fol- 
lows the  seignory,  from  which  the  right  to  it  is  derived,  as  an  accessory  to  its 
principal.  According  to  this  view  of  the  subject,  instead  of  distributing  all 
the  several  titles  to  land  under  purcJiase  and  ducentj  it  would  be  more  accurate 
to  say,  tnat  the  title  to  land  is  either  by  jmrdUue,  to  which  the  act  or  agree- 
ment of  the  party  is  essential,  or  by  mere  ad  of  lawj  and  under  the  latter  to 
consider  first  descent,  and  then  escheat,  and  such  other  titles  not  being  by 
descent,  as  yet  like  them  accme  by  mere  act  of  Iaw»> .  See  on  this  sul^eet 
Blackst.  Comment,  ed.  &.  v.  2.  p.  241,  and  201.— {Note  1060 

(3)  See  ace.  ante  3.  b. 

(4)  See  Oro.  Jam.  367.  2  Bulstr.  151.  See  too  the  several  books  cited  in 
Yin.  Abr.  Detcent,  £.  3  Inst.  202.  also  Mo.  878.  S.  G.  See  further  in  An- 
drews' Rep.  69.  2  Str.  1080.  the  case  of  Cart  v.  Marsh. 

(5)  See  ace.  12  Oo.  104,  where  it  is  said  that  afterwards  the  heir  of  the 
person,  in  honour  of  whom  the  tomb  is  erected,  shall  have  the  action. — 
[Note  107.] 

(6)  Heir-looms  by  custom  cannot  be  alienated  by  devtee.  See  post  185.  b. 
and  1  Vem.  273.— [Note  108.] 

(7)  However,  personal  property  may  be  devised  or  limited  in  strict  settle- 
ment to  one  for  life,  with  remainder  to  sons  and  daughters  in  tail,  so  as  to 
be  transmissible  like  heir-looms  ]  but  the  goods  will  be  the  absolute  property 
of  the  first  tenant  in  tail,  and  be  conformable  to  all  the  other  rules  concerning 
executory  devises,  and  cannot  render  the  property  unalienable  longer  than 
lives  in  being,  and  21  years  after.  For  cases  of  heir-looms  by  devise  and 
settlement,  see  Gower  and  Orosvenor,  Barnard.  Ch.  Bep.  54.  Wyth  and 
Blackman,  1  Yes.  196.  Duke  of  Bridgewater  and  Egerton,  2  Yes.  121. 
Boon  and  Comrfoth,  2  Yes.  277.  and  Trafford  and  TraSbrd,  3  Atk.  347.— 
See  further  on  the  subject  of  heir-looms,  Blackst.  Com.  5th  ed.  v.  2.  p.  427, 
and  Yin.  Abr.  jHciV-foom.— [Note  109.] 

YoL.  I.— 20. 
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M  Vide  And  the  [e]  ancient  jewels  of  the  orowne  are  heire-loomes,  and 

n  2^'  ^'wi  ^'^  *^*^^  descend  to  the  next  snccessor^  and  are  not  devisable  by 
^       ^'      '^       testament  (a).     An  heire-loome  is  called  princijpalium  or  hoere- 

ditarium, 
lot  adtjndioatA  Contuetudo  hundredi  de  Stret/ord  in  Oo/n'  Oxon*  etty  qndd  hc^ 
JJ™*  ^fjK*  2^'  redea  tenementorum  infra  hundredum  prcedictum  €on$tentium  post 
to,  104.  in  The-  ^^'^^^^^^  anteceuorum  stiarum  haJbdmniy  dec,  prindpaliumy  Anglic^y 
Mwr.  Sect  241,  an  heire-loom^  viz.  de  quodam  genere  catcUlcrum,  utennlium,  dhe. 
242,  4o.  opttmutn  piauatrumy  optimam  carucam,  optimum  ctphw/ny  dec. 

Our  author  hath  not  spoken  of  parceners  in  this  Chapter,  for 

that  he  'hath  particular  Chapters  of  the  same. 

Gradus  ParentelcB,  dec. 


Chap.  2.  Of  Fee  taile.  Sect  13. 

J^  EN  ANT  in  fee  taile  is  by  force  of  the  statute  of  W.  2.  cap.  1,  for 
before  the  said  statute^  all  inheritances  were  fee  simple  ;  for  all  the 
gifts  which  be  specified  in  that  statute  were  fee  simple  conditional  at  the 
common  laWj  as  appeareth  by  the  rehearsal!  of  the  same  staUi^.  And 
now  by  this  statute^  tenant  in  taile  is  in  two  manners^  that  is  to  say^ 
tenant  in  taile  generally  and  tenant  in  taile  speeiaU, 

2InBt.  331.)      "  fpENANT  in  fee  ta^,"     TaHium,  or  feodum  talliatum,  is 
Irror,  cap.  2.       ■*   derived  of  the  French  word  taiUer,  scindere  /  for  so  Littleton 
Met  16.  A  0. 1.  hinigelfe  in  this  Chapter,  Sect.  18,  saith. 

(Poat22.».  ^^^^  ^^^^  ^^  ^  ^„    ^j^.^  statute  was  made  in  13  E.  1, 

and  is  called   West  2,  because  the  parliament  was 
holden  at  Westminstery  and  WST  hath  the  name  of  the  T  19. 1 
second,    because    another    parliament  was  formerly  L    a.    J 

(2  Inst  831.)       holden  at  Westminster  in  the  third  year  of  the  same 

king's  raigne,  which  was  called  Westminster  the  first.  And  albeit 
manie  parliaments  were  after  holden  at  Westminster  besides 
these,  yet  were  they  two  onely,  propter  excellentiamy  called  the 
statutes  of  Westminster,  And  the  act  intended  by  Littleton  is 
F!  2.  ca.  1.  upon  which  statute  our  author  in  the  Inner  Temple 
did  learnedly  read,  whose  reading  I  have.  Of  king  Ed.  1,  and 
of  this  statute,  sir  William  Eerie,  chiefe  justice  of  the  court  of 

5  B.  3. 14.  common  pleas,  in  5  E.  8.  14.  saith,  that  king  E,  1.  was  the 

wisest  king  that  ef  er  was }  and  the  cause  of  the  making  this 
•       statute  was  to  preserve  the  inheritance  in  the  blood  of  them  to 

•  B.  8. 22.  whom  the  gift  was  made.   And  in  9  E.  3. 22.  he  saith,  that  they 

were  sage  men  that  made  this  statute  (1).     See  more  of  this  in 
the  Chapter  of  Warranties,  Sect.  746. 

Of 


(a)  As  to  the  king's  will,  see  1  H.  6.  ch.  5.  4  Inst.  335.  and  Bo.  Ptol. 
16  R.  2.  Ro.  10.  there  cited. 

(b)  No  printed  Year  Book  after  27  H.  8. 

(I)  However  lord  Coke  in  other  plaoes  finds  great  fault  with  the  statute  de 
donis.    See  post.  19.  b. 
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L.  1.  C.  2.  Sect  13.        Of  Fee  taile.  [19.  a. 

Of  thifl  estate  taile  it  is  said,  [a]  Modus  legem  dcU  donaiumiy  et  M  Pl«ta  Ub.  8. 
tenendae9tetwmconvenH0f  quia  modus  etconv^^  ^raetlib  2 

ut  n  alicui  cum  uxore  JUU  donatio  habendum  et  tenendum  sibi  et  cap.  5,  Ao. 
hceredibus  quos  inter  eos  legitime procreabunt,  ecce  gutd  donator  Brit  o*.  2i. 
vuU  tales  hseredes  in  hsereditate  pcUema  et  mcUema  sticcedant,  ^  ^^' 
aliii  heredibus  eorum  remotioribus  peniiiu  exclusis:  et  qudd 
voluntas  donatoris  observari  debet,  mani/esth  ajpparet  per  hoc 
statuta.     Quia  atUem  dudum  regi  durunmvidebatur,  dbc. 

'^  Be/ore  the  said  stcUute  [6]  all  inheritances  v>erefee  simple  J*  [6]  Vid.  Sect 
Here  fee  simple  is  taken  in  his  large  sense,  including  as  well  r^^o^^'^' 
conditional!  or  qualified,  as  absolute,  to  distinguish  them  from  com.  235.  5|S2. 
estates  in  taile  since  the  said  statute.     Before  which  statute  of  Shelley's  cMe» 
donis  oonditionalibus,  if  land  had  beene  given  to  a  man,  and  to  ^^^'  ^^\^ 
the  heires  males  of  his  body,  the  having  of  an  issue  female  had  \  oo!^38.) 
beene  no  performance  of  the  condition;  but  if  he  had  issue  male, 
and  dyed,  and  the  issue  male  had  inherited,  yet  he  had  not  had 
a  fee  simple  absolute )  [c]  for  if  he  had  died  without  issue  male,  [e]  44  s.  3. 3. 
the  donor  should  have  entred  as  in  his  reverter.     By  having  of  **■  ®'  ^J.?**'" 
issue,  the  condition  was  performed  for  three  purposes :  First,  to  ^  ]g,  3/0  7, 
alien :  Secondly,  to  forfeit :  Thirdly,  to  charge  with  rent,  com-  7  H.  4^  31. 
mon,  or  the  like.     But  the  course  of  descent  was  not  altered  by  ^^  ^*  ^*  ^• 
having  issue  (2) )  for  if  the  donee  had  issue  and  died,  and  the 
land  had  descended  to  his  issue,  [d"]  yet  if  that  issue  had  dyed  [<2]  I8B.  3. 46. 

i without  any  alienation  made)  without  issue,  his  collatterall  ^  ^'  P*  ^' 
keir  should  not  have  inherited,  because  he  was  not  within  the 
forme  of  the  gift,  via.  heire  of  the  body  of  the  donee.  [/]  Lands  L^^  *Jdon  34 
were  given  before  the  statute  in  franke-marriage,  and  the  donees  ^g  ^ss.  6.' 
had  issue  and  died,  and  after  the  issue  died  without  issue:  it  12  E.  4.8. 

PL  Com. 
247.  b.  18  E.  2.  tit  Formedon,  58,  59. 

was 


(2)  Where  the  gift  was  special  to  one  of  the  heirs  of  his  or  her  body  by 
a  particular  person,  the  course  of  descent  was  in  some  degree  changed  by  the 
having  issue;  for  after  issue  had,  by  construction  of  law  the  land  became 
descendable  to  all  the  heirs  of  the  donee's  body,  whether  they  were  the 
donee's  issue  by  the  person  named  in  the  gift,  or  by  any  other  person,  and 
also  liable  to  the  curtesy  or  dower  of  a  second  husband  or  wife.  &ee  ace. 
Pain's  case,  8  Co.  35.  b.  and  Berkley's  case^  Plowd.  247,  and  the  next  note. 
Lord  Ooke  infers,  that  this  was  the  common  law  from  that  part  of  the  statute 
de  donis,  or  of  Westminster  the  second,  which  enacts,  that  from  thence/ortli 
neither  the  second  husband  nor  the  issue  of  a  second  marriage  shall  have  any 
thing  in  the  case  of  such  a  conditional  gift.  Nee  habeat  de  ccetero  secundus 
virhujusmodi  mulieris  aliquidin  tenemento  sic  daioper  conditionempost  mortem 
uxoris  sucB  per  legem  AnglioBf  nee  exitus  de  secundo  viro  et  midiere  successionem 
Jiasreditariam.  That  at  common  law  the  having  of  issue  thus  enlarged  the 
course  of  descent,  where  the  ffift  was  of  an  express  conditional  fee  to  a  man 
and  woman  and  the  heirs  of  their  two  bodies,  all  the  authorities  agree ;  but 
it  is  said  that  the  issue  of  a  second  marriage  could  not  inherit  where  the  gift 
was  m /ranh-marriagef  which  was  animp^^  conditional  fee  to  the  donees  and 
the  issue  between  them :  and  yet  at  the  same  time  we  are  told,  that  in  this 
latter  case  the  second  husband  might  have  curtesy.  See  2  Inst.  356.  It  will 
be  difficult  to  give  a  reason,  why  a  gift  to  a  husband  and  wife  and  the  issue 
between  them  should  be  so  distinguished  from  a  gift  in  frank-marriaffe,  or  why 
the  husband  should  have  curtesy,  where  the  issue  by  him  should  not  inherit.  See 
the  next  note,  where  lord  Hale  seems  to  doubt  this  doctrine. — [Note  110.] 
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|£l  80  E.  1. 
Vbrmedon,  5. 
Tempi  E.  1. 
ibidem.  62. 
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was  adjadged,  that  his  eollaterall  issue  diali  not  inherite,  bat 
the  donor  shall  re-enter.  So  note,  that  the  heire  in  taile  had  no 
fee  simple  absolute  at  the  oommon  law^  thongh  there  were  diTers 
descents  ^8). 

If  lands  had  beene  given  to  a  man  and  to  his  heires  males  of 
his  bodie,  and  he  had  issue  two  sonnes^  and  the  eldest  had  issue 
a  daughter,  the  daughter  was  not  inheritaUe  to  the  fee  simple, 
but  the  younger  sonilto  per  farmam  chwi.  And  so  if  land  had 
beene  given  at  the  common  law  to  a  man  and  the  heires  females 
of  his  body,  and  he  had  issue  a  sonne  and  a  daughter,  and  died, 
the  daughter  should  have  inherited  this  fee  simple  at  the  common 
law  (4);  for  the  statute  ci  donu  eondiiionalibuB  createth  no 
estate  taile,  but  of  such  an  estate  as  was  fee  simple  at  the  common 
law,  and  it  is  descendable  in  such  forme  as  it  was  at  the  common 
law.  If  the  donee  in  taile  had  issue  before  the  statute,  and  the 
issue  had  died  without  issue,  the  alienation  of  the  donee  at  the 
common  law,  haying  no  issue  at  that  time,  had  not  barred  the 
donor. 

Igf]  If  donee  in  taile  at  the  common  law  had  aliened  before 
any  issue  had,  and  after  had  issue,  this  alienation  had  barred  tiie 
issue  because  he  clumed  a  fee  simple;  yet  if  that  issue  had 
died  without  issue,  the  donor  might  re-enter,  for  that  he  aliened 
before  any  issue,  at  what  time  he  had  no  power  to  alien  to  barre 
the  possibilitie  of  the  donor.  [A]  But  if  a  feme  tenant  in  taile 
had  taken  husband,  and  had  issue,  and  the  husband  and  wife  had 
aliened  in  fee  by  deed  before  the  statute,  yet  the  issue  might 
have  had  aybrmec/on  in  descender  (5);  for  the  alienatioQ  was  not 

lawful : 


(3)  If  gift  he  to  husband  and  wife  and  the  heirs  of  their  bodies,  the  issue 
by  the  second  marriage  inherits,  8  Rep.  Paints  com.  It  seems,  that  a  gift  in 
frank-marriage  goes  to  the  heirs  between  the  donees  only  ;  but  a  gift  to  husband 
and  ydfcy  and  to  the  heirs  of  their  bodies,  goes  to  the  heirs  of  the  body  of  the 
sftrvivorfar  want  of  issue  betioeen  them.  Vid.  tamen  Plowd.  Comment..  251. 
Hal.  MSS. — ^Lord  Hale  must  be  here  understood  to  speak  of  gifts  at  common 
law. — See  the  preceding  note. — [Note  111.] 

(4)  In  1  Ro.  Abr.  841,  it  is  said,  that  if  land  had  been  given  to  one  and 
his  heires  males  of  his  body,  and  afterwards  he  had  issue  a  male  and  h  female, 
and  afterwards  the  male  died,  the  female  should  have  inherited  the  land. 
18  E.  3.  46.  18  Ass.  58.  are  cited  as  authorities  to  prove  this  to  have  been  the 
common  law  in  respect  to  fees  conditional.  But  lord  Coke's  doctrine  here  is 
contra,  and  Serjeant  RoUe  refers  to  it  as  being  so ;  and  in  respect  to  estotes  in 
tail  male  it  has  been  Ions  settled,  that  a  female  cannot  inherit  by  conveying 
her  descent  through  a  male.     See  post.  25.  a.  and  b. — [Note  112.] 

(5)  In  another  book  lord  Coke  says,  that  a  fomtedon  in  descender  lay  not 
at  common  law.  See  2  Inst.  33.  But  this  seeming  contradiction  may  perhaps 
be  reconciled,  by  observing,  that  in  the  latter  book  lord  Coke  is  commenting 
on  that  part  of  the  statute  de  donis,  which  gives  a  formedon  in  descender  not- 
withstanding alienation  by  the  donees,  where  the  gift  was  to  husband  and 
wife,  and  to  the  issue  between  them  or  in  frank-marriage.  In  such  a  case 
the  alienation  by  the  donees  certainly  bound  the  issue  at  common  law,  and 
consequently  before  the  statute  they  could  not  have  Sk  formedon  in  descender. 
But  in  the  case  here  put  by  lord  Coke  the  wife  ovXy  was  the  donee,  and  her 
alienation  was  merely  by  deed^  which  during  coverture  was  insufficient  to  bind 
either  her  or  her  issue.  However  it  is  proper  to  mention,  that  according  to 
some  authorities  the  writ  of  moH  cf  atences^  was  the  proper  remedy  for  the 
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lawfbl :  but  otherwise  it  is,  if  it  had  beene  by  fine.    And  these 

things,  though  they  seem  ancient,  are  neceesarie  notwithstanding 

to  be  knowne,  as  well  for  the  knowledge  of  the  common  law>  as 

for  annuities  and  such  like  inheritances,  as  cannot  be  intailed  (i  Ro.  Abr. 

within  the  said  statute,  and  therefore  remain  at  the  common  ^37.) 


3.M. 


law.     [ij  If  the  king  before   the  statute  of  danU  f^  Jf^t^^g 


[10.  n  9Sr  condttiancUibus  had  made  a  gift  to  a  man,  and  to 
b.    J  the   heires  of  his  bodie  begotten,  the  donee  post 
prolem  nudtatam  might  have  aliened  as  well  as  in  the 
ease  of  a  common  person,     [k]  But  if  the  donee  had  no  issue,  W  45  An. 
and  before  the  statute  had  aliened  with  warrantie,  and  died,  and  ^  ^* 
the  warrantie  had  descended  upon  the  king,  this  should  not  have 
bound  the  king  of  his  reversion  without  assets;  but  otherwise 
it  was  in  the  case  of  a  common  person  ^1).     (l)  Of  the  other  N  ^  G«m* 
side,  if  lands  had  beene  given  to  the  kmg  and  to  the  heires  ^p^'g^'spj 
of  his  bodie,  he  could  not  before  issue  have  aliened  in  fee,  370.  b.) 
but  onely  to  have  barred  his  issue  as  a  common  person  might 
have  done,  but  not  to  have  barred  the  reversion,  for  that 
should  have  beene  a  wrong  in  the  case  of  a  subject,  and  the 
king's  prerogative  cannot  alter  his  case^  nor*  make  it  greater 
than  the  donor  gave  unto  him;  and  it  is  a  maxime  in  law,  that 
the  king  can  do  no  wrong.     When  all  estates  were  fee  simple, 
then  were  purchasers  sure  of  their  purchases,  farmers  of  their 
leases,  creditors  of  their  debts  (a),  the  king  and  lords  had  their 

escheats, 

issue  at  common  law,  and  that  the  only  case,  in  which  the  issue  could  have 
a  formedon  in  descender  before  the  statute,  was,  where  by  reason  of  some  spe- 
cial circumstances  he  could  not  have  an  assise  of  mart  d^auncestor.  To  illus* 
trate  this  the  following  case  has  been  given.  A  man  hath  issue  a  son  by  oue 
wife,  she  dies,  and  he  marries  affain,  and  land  is  given  to  him  and  his  second 
wife,  and  the  heirs  of  their  bodies,  and  they  have  a  son,  and  afterwards  they 
both  die,  and  then  a  stranger  abates.  Here  it  is  said,  that  the  son  by  the 
second  wife  could  not  have  mart  d^auncestOTy  because  one  point  of  that  writ  is 
to  inquire  who  is  next  heir  to  the  father,  and  the  son  by  the  first  wife  is  the 
heir  to  the  &ther;  and  therefore,  that  formedon  in  desoender  lay  at  common 
law  for  this  special  case,  because  otherwise  the  son  by  the  second  wife  would 
have  been  without  remedy  for  the  freehold.     See  Plowd.  239.— [Note  118.] 

(1)  But  lord  Coke  in  another  book  says,  that  though  such  alienation  bound 
the  issue,  yet  it  did  not  bar  the  king's  possibility  of  reverter,  as  it  would  that 
of  common  persons.  See  the  earl  of  Cornwall's  case,  cited  post.  370.  b.  and 
in  Holt's  case,  9  Co.  182.  b.— [Note  114.] 

(a)  The  remark  of  Mr.  Sullivan,  sect.  17,  supposes  it  an  error  in  lord 
Coke  to  make  land  liable  to  debts  before  the  statutes  giving  execution 
against  the  land ;  but  it  should  be  recollected  that  where  land  descends  on 
the  heir,  he  is  answerable  for  his  ancestor's  specialty  debts,  to  the  extent  of 
the  assets  so  descending;  and  if  this  was  so  at  common  law,  and  before  the 
statutes  making  land  liable  to  execution,  as  I  apprehend  it  to  have  been,  it 
justifies  lord  Coke's  expression  as  to  the  securitv  of  creditors  before  the 
statute  de  donis,  because  through  the  heir  and  the  common  law  execution 
upon  his  personal  property,  the  creditor  derived  a.  benefit  to  the  value  of  the 
land  descended.  The  censure  of  lord  Coke  proceeds  from  not  distinguishing 
between  the  time  of  the  heir's  being  liable  to  the  ancestor's  debts,  in  respect 
of  the  land  descended,  and  the  time  when  the  land  itself  was  first  made  liable 
to  be  taken  in  execution :  the  first  was  at  common  law,  at  least  I  know  of  no 
statute  from  which  it  can  be  traced,  but  the  second  was  clearly  of  statute 
origin. 
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escheats,  forfeitures,  wardships  and  other  profits  of  their  seigDio- 
10  Co.  88,  in  ries :  and  for  these  and  other  like  cases,  by  the  wisedome  of  the 
Port  ease.  common  law  all  est&tes  of  inheritance  were  fee  simple;  and  what 

contentions  and  mischiefs  have  crept  into  the  quiet  of  the  law 

by  these  fettered  inheritances,  dailie  experience  teacheth  us  (2). 

But  sde  more  of  this  matter  in  the  aforesaid  Chapter  of  War- 

rantie,  746. 

''  Common  law.**     See  for  explication  hereof.  Sect  170. 

*^A8  appeareth  hy  ike  reheanaU  of  the  name  statute"  Here,  by 
Doot  and  Stad.  the  authoritie  of  our  author,  the  rehearsall  or  preamble  of  a 
lib.  2.  0*.  55.       statute  is  to  be  taken  for  truth ;  for  it  cannot  be  thought  that  a 

statute,  that  is  made  by  authoritie  of  the  whole  realme,  as  well 
of  the  king,  as  of  the  lords  spirituall  and  temporall,  and  of  all 
the  commons,  will  recite  a  thing  against  the  truth(B). 


"  And  now  hy  this  statute,  tenant  in  taile  is  in  two  manners,  that 
is  to  say  tenant  in  taile  generaU,  and  tenant  in  taile  speciall" 

This  division  of  an  estate  taile  is  perfect  and  sound ;  for  the 
membra  dividentia,  vis.  generall  and  special!,  are  converted  pro- 
perly with  the  thing  defined,  and  they  are  proved  by  many  au- 
thorities of  law,  and  approved  of  all  learned  men,  and  so  are  all 
the  divisions  through  all  his  three  bookes,  which  the  studious 
and  diligent  reader  will  observe.  And  how  excellent  and  diffi- 
cult a  thing  it  is  to  divide  rightly  and  properly,  especially  in 
the  law,  the  learned  do  know. 
(Plowd.  555.  ^y  ^^^B  statute  the  land  is  as  it  were  appropriated  to  the  ten- 

2  Bo.  Ab.  780.)  ant  in  taile,  and  to  the  heires  of  his  body ;  and  therefore  [r]  if 
W  I*  ^-  ®-  an  estate  be  made,  either  before  or  since  the  statute  of  27  iT.  8. 
al  Usea,  4.  ^^P'  ^^i  ^^  ^  ™^^  ^°^  ^^^  heires  of  his  bodie,  either  to  the  use  of 

27  H.  8.  fo.         another  and  his  heires,  or  to  the  use  of  himselfe  and  his  heires, 

this  limitation  of  use  is  utterly  voyde.     For  before  the  said 

statute  of  27  ff^  8.  he  could  not  have  executed  the  estate  to  the 

r  1  puj^i,  use :  and  so  was  it  adjudged  [«]  in  an  ejectione  finmm  between 

14  Jao.  in  the     John  Coioper,  plaintiiSb,  and  Thomas  Franklin,  &c.  defendant  (3 ). 

kin^B  bench. 

2  Co.  78.    1  Gro.  Jam.  400.  and  others  cited  2  Co.  78. 


(2)  Lor4  Coke  in  many  other  places  is  very  strong  in  his  representation  of 
the  inconveniences  produced  by  th^  statute  de  donis.  See  post.  S70.  b.  and 
Mildmay's  case,  6  Co.  40.  a. 

(b)  19  Vin.  607.  pi.  1.  3  Bum's  Jus.  223.    1  Vent.  176. 

(3)  But  in  Godbolt's  report  of  Franklin  and  Cooper,  it  is  said  to  have  been 
resolved,  that  tenant  in  tail  might  stand  seised  to  an  use  expressed,  but  that 
an  use  could  not  be  averred.  Lord  Bacon  also  gives  it  as  his  opinion,  that 
an  estate  tail  may  be  to  uses  since  the  statute  for  executing  uses,  and  con- 
troverts the  reasons  for  doubting  it  be/ore,  Bac.  Law  Tracts,  8vo.  ed.  347. 
See  a  great  number  of  authorities  on  this  subject  in  Vin.  Abr.  Uses,  C. — 
[N.  115.] 


Sect 
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Sect.  H  15. 

l^ENANT  tn  taUe  generaJl  m,  where  lands  or  isnemenU  are  given  to 
a  many  and  to  hii  heiree  of  his  bodie  begotten.  In  this  ease  it  is 
said  generall  iaUe^  because  whatsoever  woman^  that  such  tenant  taketh 
to  wtfey  (if  he  hath  many  wives^  and  by  every  of  them  hath  issue)  yet 
everte  one  of  these  issues  by  possibilitie  may  inherit  the  tenements  by  force 
of  the  gift;  because  that  every  such  issue  is  of  his  bodie  ingendred. 

TN  the  same  manner  it  is,  where  lands  or  tenements  are  aiven  to  a 

woman  and  to  the  heires  of  her  bodie;  albeit  that  she  hath  divers 

husbands,  yet  the  issue,  which  she  may  have  by  every  husband,  may  ifir 

herit  as  issue  in  taile  by  force  of  this  gift :  and  therefore  su^h  gifts  are 

called  generaU  tailes. 

^^T  ANDS"  terres,  terra,  in  his  genendl  and  legall  Bignifica- 

tion,  (as  hath  been  said  before)  inoladeth  not  only  all  vide  Beet  1. 
kinde  of  grounds^  as  meadoW;  pasture^  wood^  &c.  but  houses 
and  all  edifices  whatsoever.    In  a  more  restrained  sense  it  is 
taken  for  arable  ground. 

"  Tenements,"  tenementa.     This  is  the  only  word  which  the  .^^^  ^     . 
said  statute  of  W,  2,  that  created  estates  taile,  useth;  and  it  [i]7b.3.  863. 
includeth^  not  only  all  corporate  inheritances,  which  are  or  may  18  E.  8. 27. 
be  holden,  but  also  all  inheritances  issuing  out  of  any  L^^^^^s. 

[20.1  of  Mr  those  inheritances,  or  concerning,  or  annexed  to,  5  e.  4. 3. 
a.    J  or  ezeroisible  within  the  same,  though  they  lie  not  in  l  H.  7.  28. 
tenure,  therefore  all  these  without  Question  may  be  j  S*  ^'  ^' 
intailed.     As  [t]  rents,  estovers,  commons  or  other  profits  what-  i  -q'  g'  f^]  3 
soever  granted  out  of  land;  or  uses,  offices,  dignities  which  con-  KoTirs  case, 
ceme  lands  or  certaine  places,  may  be  entailed  within  the  said  ^^  ^*  ^^i  ^ 
statute,  because  all  these  savour  of  the  realtie.     But  if  the  M&nxeTs  mm 
grant  be  of  an  inheritance  merely  personal,  or  to  be  exercised  foi.  2  AZ, 
about  chattels,  and  is  not  issuing  out  of  land,  nor  concerning  (^  ^o-  33* 
any  land,  or  some  certaine  place,  such  inheritances  cannot  be  }  ^o?  Abr. 
intailed,  because  they  savour  nothing  of  the  realtie.     But  ex-  837-8. 
amples  will  illustrate  and  make  this  learning  cleere.  1<>  C)o.  87.) 

The  writ  of  assise  [u]  was  De  libero  ienemenio,  and  made  his  ^]  7  Au.  p.  12. 
pleint  of  the  office  of  the  fourth  part  of  the  seijeant  of  the  7  B.  *•  J: 
common  place,  and  the  writ  adjudged  good;   and  seeing  that  xfgl'p') 
a  man  hath  a  freehold,  liberum  tenementum  in  it,  by  consequent 
it  may  be  intailed. 

The  office  of  the  keeping  of  the  church  of  our  lady  of  Lincolne  18  E.  3.  27. 
was  intailed,  and  &formedon  there  brought  upon  that  gift  of 
the  office  by  the  issue  in  taile.     The  [x]  office  of  the  marshall  [x]  5  B.  4.  3. 
of  England  intailed  (1).     The  [y]  office  of  one  of  the  chamber-  l®  ^-  *•  ^^ 

[y]  11  B.  4.  1. 
IH.  7.  28.    4H.  7. 10.    9  E.  4.  528.    10  H.  8.  3.    1  H.  5. 1. 

lains 

(1)  See  in  W.  Jo.  96,  and  CoUins's  Claims  of  Bar.  183,  an  account  of  the 
original  grant  and  intail  of  the  office  of  earl  Marshall,  by  Crew  chief  justice 
in  his  argument  of  the  case  about  the  office  of  great  chamberlain  of  England 

s      In 
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.u, 


laiiu  ci  ike  exobeqaer  iatailed.    1  H.  7.  28.    The  office  of  a 
forrestership  intailed.    4  S,  7.  10.    9  JS,  4.  56.  b.    Charters 
intailed  (2).     19  J5&  8.^.    Use  intailed.    Nomination  to  a  be- 
nefioe  intuled. 
a]  7  Ckh  83»  Alao  a  name  of  dignitje  may  be  intailed  within  the  statute,  [a] 

28  H^A^LoHk^*  ^  <^^^>  marquesses,  earles,  Tiscounts,  barons;  because  they  be 
y^3_^>^  ease,  nft^ed  of  some  oountiey  mannor;  towne,  or  place  (3).  If  the 
(6  Co.  7.  b.  issue  in  taile  [6]  in  ^kformedon  in  the  descender  be  barred  by  a 
f  fl'd  ^Isi  \'  ^^^  verdict,  his  release  is  no  barre  to  his  issue,  albeit  the  action 
r6l  u  Ast  \       ^  ^^  ^^^  common  law. 

3Biis.  The  like  law  is  of  a  writ  of  enrour.    31^.  Dyer,  US.    If 

Dj«r,  188.  a  gift  in  taile  be  made  with  warrantie,  the  donee  releases  the 

warrantie,  this  shall  not  bind  the  issue  in  taile;  for  to  all  these 

oases  and  the  like  <^e  said  statute  doth  extend. 

PL  Com.  tn  But  if  I  grant  to  a  man,  and  to  the  heires  of  his  body,  to  be 

i?K*B8  ***"'    keeper  of  my  hounds,  or  master  of  my  hoiae,  or  to  be  my  faul- 

1  Bo.  Abr.  837.)  ^^^^>  ^^  ^^^^  ^^^®>  ^^^  ^  ^^  therefor<e,  yet  these  cannot  be 

intailed  within  the  said  statute,  for  that  they  be  not  issuing  out 
of  tenements,  nor  annexed  to,  or  exercisible  within,  or  ooncwn- 
ing  lands  or  tenements  of  freehdd  or  inheritance,  but  concern- 
ing chattels,  and  savour  nothing  of  the  realtie.  And  so  it  is,  if 
I  by  my  deed  for  me  and  my  heires  grant  an  annuitie  to  a  man, 
and.  the  heires  of  his  body,  for  that  this  only  chargeth  my  per- 
son, and  concerneth  no  land,  nor  sayoureth  of  the  realtie  (4). 

-    .  -In 

In  this  last  case  the  right  to  the  great  chamberlain^s  office  was  contested 
between  an  heir  male  claiming  under  an  intail  9  EUz,  by  one  of  the  Vere 
family,  who  was  then  seised  of  the  office  in  fee,  and  the  heir  general  claiming 
under  the  limitations  of  the  original  grant  from  the  crown.  Crew  chief  justice 
spoke  in  the  house  of  lords  for  the  heir  male;  but  a  majority  of  the  other 
judges,  amongst  whom  was  Doderidge,  gave  their  opinion  for  the  heir-general^ 
upon  the  principle,  that  this  high  office,  like  a  title  of  honour,  was  inherent  in 
the  blood  of  the  first  grantee,  and  incapable  of  alienation. — [Note  116.] 

(2)  But  if  the  tailoe  barred  by  collateral  warranties  detinue  tciU  lie /or  the 
charters.     Hal.  MSS.— See  9  E.  4.  52.  b.— [Note  117.] 

(3)  TJiere  are  many  titles  of  dignity  vnthotU  anyplace.  Hal.  MSS. — In  the 
King  and  Knollys,  1  L.  Raym.  13,  lord  chief  justice  Holt  says,  that  naming 
a  place  is  not  essential  to  the  creation  of  a  dignity,  and  mentions  the  earldom 
of  Rivers  as  an  instance.  But  it  has  been  held,  that  if  the  king  grants  a 
dignity  to  one  and  the  heirs  male  of  his  body,  without  naming  any  place,  the 
grantee  shall  have  a  fee  conditional,  and  not  an  estate  tail,  as  he  would  have 
if  a  place  had  been  mentioned.  See  12  Oo.  81,  where  this  was  adjudged  in 
the  case  of  a  baronet.  However,  though  dignities  and  titles  of  honour  having 
relation  to  some  place  are  intailable  oy  the  crown  as  tenements  within  the 
statute  de  donis,  yet  neither  the  donee  nor  his  issue  can  bar  the  intail,  by  fine, 
recovery,  or  any  other  means,  as  may  be  done  in  the  case  of  other  intailable  things. 
See  lord  Purbeck's  case.  Show.  Pari.  Cas.  1,  and  Collins's  Claims  of  Bar.  293, 
in  which  it  was  adjudged,  that  the  surrender  of  a  dignity  to  the  crown  by  fine 
was  void. — ^Note,  that  in  lord  Purbeck's  case  his  counsel  distinguished  between 
ancient  honours,  as  being  feodary  and  officiary,  and  having  relation  to  a  place, 
from  modem  dignities,  as  being  merely  titular  and  personal,  notwithstanding 
the  formality  of  naming  a  place  in  the  creation ;  and  from  thence  infer,  that 
the  latter  are  not  within  the  statute  de  donis. — {Note  118.] 

(4)  See  the  case  of  the  earl  of  Staffi)rd  and  buokley,  2  Yes.  170,  in  which 
lord  chief  justioe  Hardwioke  held,  that  an  annuity  in  fee,  granted  by  the  crown 

oat 
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In  all  tbese  oases  ho  hafch  a  fee  oonditional^  as  they  were  before 
the  statute,  and  the  grantee  by  his  grant  or  release  may  barre 
his  heire,  as  he  might  have  done  at  the  tsommon  law,  for  that 
in  these  oases  he  is  not  restrained  by  the  said  statate  (5). 

ont  of  the  4}  per  cent,  duties  payable  for  exports  and  imports  at  Barbadoes, 
was  merely  a  personal  inheritance,  and  not  intailable  within  the  statute  de 
donis.  According  to  a  manuscript  note  of  the  same  case,  lord  Hardwicke,  in 
^ying  his  opinion,  said,  that  an  annuity  out  of  the  reTenue  of  the  post-office 
or  excise  savours  no  more  of  the  realty  than  money. — [Note  119.] 

(5)  Two  things  seem  essential  to  an  intail  within  the  statute  de  donu.  One 
requisite  is,  that  the  subject  be  land  or  some  other  tbing  of  a  real  nature. 
The  other  requisite  is,  that  the  estate  in  it  be  an  inheritance.  Therefore 
neither  estates  pur  auter  vie  in  lands,  though  limited  to  the  grantee  and  his 
heirs  during  the  life  of  cestui  gue  vie,  nor  terms  for  years,  ai'e  intailable  any 
more  than  j>er«ma/eAaftd[s/v  because  as  the  latter,  not  being  either  interests 
in  things  real  or  of  inheritance,  want  both  requisites ;  so  the  two  former, 
though  interests  in  things  reod,  yet  not  being  also  of  inheritance,  are  deficient 
in  one  requisite.  However,  estates  pur  auter  vie,  terms  for  years,  and  personal 
chattels,  may  be  so  settled,  as  to  answer  the  purposes  of  an  intail,  and  be 
rendered  unalienable  almost  for  as  long  a  time,  as  if  they  were  intailable  in 
the  strict  sense  of  the  word.  Thus  estates  pur  auter  vie  may  be  devised  or 
limited  in  strict  settlement  by  way  of  remainder  like  estates  of  inheritance ; 
and  such  as  have  interests  in  the  nature  of  estates  tail  may  bar  their  issue 
and  all  remainders  over  by  alienation  of  the  estate  pur  aWer  vie,  as  those,  who 
are  strictly  speaking  tenants  in  tail,  may  do  by  fine  and  recovery :  but  then 
the  having  of  issue  is  not  an  essential  preliminary  to  the  power  of  alienation 
in  the  case  of  an  estate  pur  auter  vie  limited  to  one  and  the  heirs  of  his  body, 
as  it  is  in  the  case  of  a  conditional  fee,  from  which  the  mode  of  barring  by 
alienation  was  evidently  borrowed.  The  manner  of  settling  terms  for  years 
and  personal  chattels  is  different ;  for  in  them  no  remainders  can  be  limited ; 
but  they  may  be  intailed  by  executory  devise  or  by  deed  of  trust ;  as  effectually 
as  estates  of  inheritance,  if  it  is  not  attempted  to  render  them  unalienable 
beyond  the  duration  of  lives  in  being  and  21  years  after,  and  perhaps  in  the 
case  of  a  posthumous  child  a  few  months  mwe :  a  limitation  of  time,  not 
arbitrarily  prescribed  by  our  courts  of  justice,  but  wisely  and  reasonably 
adopted  in  analogy  to  the  case  of  freeholds  of  inheritance,  which  cannot  be  so 
limited  by  way  of  remainder  as  to  postpone  a  complete  bar  of  the  intail  by  fine 
or  recovery  for  a  longer  space.  It  is  also  proper  to  observe,  that,  in  the  case 
of  terms  of  years  and  personal  chattels,  the  vesting  of  an  interest,  which  in 
reality  would  be  an  estate  tail,  bars  the  issue  and  all  the  subsequent  limita- 
tions, as  effectually  as  fine  and  recovery  in  the  case  of  estates  intailable  within 
the  statute  de  donis,  or  a  simple  alienation  in  the  case  of  conditional  fees  and 
estates  pur  auter  vie :  and  further,  that  if  the  executory  limitations  of  per- 
sonalty are  on  contingencies  too  remote,  the  whole  property  is  in  the  first 
taker.  Upon  the  whole,  by  a  series  of  decisions  within  the  last  two  centuries, 
and  after  many  struggles  in  respect  to  personalty,  it  is  at  length  settled,  that 
every  species  of  property  is  in  substance  equally  capable  of  being  settled  in 
the  way  of  intail ;  and  though  the  modes  vary  according  to  the  nature  of  the 
subject,  yet  they  tend  to  the  same  point,  aud  the  duration  of  the  intail  is 
circumscribed  almost  as  nearly  within  the  same  limits,  as  the  difference  of 
property  will  allow.  As  to  the  intail  of  estates  pur  autre  vie,  see  2  Yem.  184. 
225.  3  P.  Wms.  262.  1  Atk.  324.  2  Atk.  269.  376.  8  Atk.  464,  and 
2  Yes.  681.  As  to  the  intail  of  terms  for  years  and  personal  chattels,  see 
Manning's  case,  8  Co.  94.    Lampett's  case,  10  Go.  46.  b.    Child  and  Bailey, 

W.Jo. 


20.  a.  20.  b.]  Of  Fee  tatte.      L.  1.  C.  2.  Sect  15. 

''  And  to  hts  heires  of  his  bodie  hegoUen"    In  ^fito  in  taile 
theae  words  (heires)  are  aa  necessary,  as  in  feoffments  and 
grants;  for  seeing  every  estate  tail  was  a  fee  simple  at  the  com* 
men  lawy  and  at  the  common  law  no  fee  simple  conld  be  in 
feoffments  and«grants  without  these  words  (heires),  and  that 
an  estate  in  taile  is  but  a  cut  or  restrained  fee,  it  foUoweth, 
that  in  gifts  in  a  man's  lifetime  no  estate  can  be  created  without 
these  words  (heires),  nulesse  it  be  in  case  of  frankmarriagCy  as 
hereafter  shall  be  shewed.     And  whore  Littleton  saith  (heires)^ 
yet  (heire)  in  the  singular  number   in  a  speciall 
WSr  case  may  create  an  estate  taile,  as  appeareth  by     fdO.l 
30  Asfl.  p.  20.      39  Ass.  p.  20.  hereafter  mentioned  (1).     And  yet  if    L  '^'    J 
6^i?4^V^b         *  ^^^  8^^®  lands  to  A.  ethserediims  de  corpore  «uo,  the 
14  H.  4. 15.         remainder  to  B.  in  formd  prcedictd,  this  is  a  good  estate  taile  to 
(Post  385.  b.      B.  for  that  m  formd proediud  do  include  the  other.     If  a  man 
8  c***  57^^*  ^^^*    ^®'*®^  hjn^^  to  A.  for  life,  the  remainder  to  B,  in  taile,  the 
1  Co.  103.  remainder  to  (7.  in /ormd  prcedictd,  this  remainder  is  void  for 

Ante  9.  b.)  the  incertainte.     But  if  the  remainder  had  beene,  the  remain- 

der to  C,  in  e&dem  forwA,  this  had  been  a  good  estate  taile ; 
for  idefta  semper  proximo  antecedenti  re/ertur.     If  a  man  give 
lands  or  tenements  to  a  man,  et  semini  suo,  or  eocitibus  velprolibus 
de  corpore  suo,  to  a  man,  and  to  his  seed,  or  to  the  issues  or 
(Gro.  Eliz.  121.    children  of  his  body,  he  hath  but  an  estate  for  life ;  for  albeit 
g^C^M    16%  \    ^^^^  ^^^  statute  proyideth,  that  vduntas  donatoris  secundum /or- 
Vid.  Sheiloy'a      ^*^  ^^  chartd  doni  sui  manifesAt  eapressam  de  ccetero  observetur, 
ease,  1  Co.  yet  that  will  and  intent  must  agree  with  the  rules  of  law.     And 

of  this  opinion  was  our  author  himselfe,  as  it  appeared  in  his 

learned  reading  afore-mentioned  upon  this  statute,  where  he 

(I  Ro.  Abr.  837.)  holdeth,  if  a  man  giyeth  land  to  a  man  et  exitibus  de  corpore  suo 

legitime  procreatis,  or  semini  suo,  he  hath  but  an  estate  for  life, 
for  that  there  wanteth  words  of  inheritance  (2). 

"0/ 

W.  J.  15.  Duke  of  Norfolk's  case,  3  Cha.  Cas.  1.  a  case  in  Garth.  267,  and 
one  in  1  P.  Wms.  1.  See  also  Fearne's  Essay  on  Con  ting.  Rem.  and  Exec. 
Dey.  2d  ed.  p.  122,  to  the  end.  Mr.  Feame's  work  is  so  yery  instructiye  on 
the  dry  and  obscure  subject  of  remainders  and  executory  deyises,  that  it  can- 
not be  too  much  fecommended  to  the  attention  of  the  diligent  student. — 
Note,  it  was  resolyed  in  the  40  Eliz.  that  the  statute  de  donis  doth  not  extend 
to  the  Isle  of  Man ;  because  the  statute  is  general,  and  the  Isle  of  Man  is  not 
specicUii/  named.  See  4  Inst.  284.  2  And.  115,  and  2  Yes.  350.  See  also 
ante  9.  a.  where  the  following  note  by  lord  Hale,  in  respect  to  the  case  of  the 
Isle  of  Man,  there  mentioned  by  lord  Coke  to  haye  been  adjudged  in  40  Eliz. 
should  haye  been  introduced ;  though  as  it  partly  relates  to  the  statute  de  donis, 
it  may  come  i^  here  without  any  impropriety. — Note,  William  earl  of  Salisbury 
got  Man  from  the  Scots,  and  granted  it  to  William  Scroop,  Sen,  4.  claimed  it 
by  conqxiest  from  him,  granted  it  comiti  Northumbrise,  and  on  his  attainder 
granted  it  to  sir  John  Stanley  and  his  heirs;  and  in  this  case  ruled,  1.  That 
Man  is  not  parcel  of  England,  2.  TJiat  it  is  bound  by  statutes  of  England 
where  specially  named,  otherwise  not.  Therefore  the  statutes  de  donis,  of  uses, 
of  wills,  not  in  force  there  ;  and  it  descends  to  the  coheirs  of  Ferdinando,  and 
not  of  his  brother  William  earl  of  Derby,  Hal.  MSS. — As  to  the  intail  of 
copyholds,  see  post.  60.  a. — [Note  120.] 

(1)  See  this  case,  post.  22.  a. 

(2)  Bui  devise  to  one  et  hseredibus  legitime  prooreatb  is  taxi,     H,  43.  IRiz, 
C,  B.  roL  1408.     Mooif^s  case,  711,  but  contra  by  act  executed  7  R^.  41.  6. 

— hormer^s 
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• 

*^  O/his  hodie"    These  words  are  not  so  strictly  required  but 
that  they  may  be  expressed  by  words  that  amonnt  to  as  mnch : 
for  the  example  that  the  statute  of  W.  2  putteth  hath  not  these 
words  (de  carpore)  but  these  words  (hagredibns)  viz :  Cum  altquu  (7  Oo.  41.) 
diit  terrain  suam  alicui  viro  et  eftu  uxori  et  hmredihus  de  ipiis  viro 
et  mtdiere  procreaiis.     If  lands  be  given  [c]  to  B.  et  hceredihus  {«]  3  b.  8. 
qtios  idem  B,  de  prim&  uxore  stid  iegttim^procrearetj  this  is  a  good  tit  Brove,  743. 
estate  in  especiall  taile  (albeit  he  hath  no  wife  at  that  time)  |,^^',^^ 
without  these  words  (de  corpore).     80  it  is  [d]  if  lands  be  given  r<f]  12  H.  4. 2. 
to  a  man,  and  to  his  heires,  which  he  shall  beget  of  his  wife,  [e]  re]  37  H.  6. 15. 
or  to  a  man  et  hmredibus  de  came  9udy  or  to  a  f/]  man  et  hctr&-  ^^^^  ^'  *•  •• 
dtbus  de  se.    In  all  these  cases  these  be  good  estates  in  taile,  ^ 
and  yet  these  words  de  corpore  are  omitted. 

It  is  holden  [g]  by  some  opinions;  that  if  there  be  erand-  0]  12  H.  4. 2. 
father,  father  and  sonne,  and  lands  are  given  to  the  grandfather,  P?*"  Y^ji®^. 
and  to  his  heires  begotten  by  the  father,  the  father  dyeth,  the  26.^b.  220.  a. 
grandfather  dyeth,  the  sonne  is  in  as  heire  to  the  grandfather 
begotten  upon  the  body  of  his  father,  and  the  wife  of  the  grand-  ' 

father  in  that  case  shall  be  endowed.  But  certain  it  is,  that 
in  some  cases  one  shall  have  the  land  per  /ormam  doni  that  is 
not  issue  of  the  body  of  the  donee,  which  see  Section  80. 

''  Begotten  J  ^    This  word  may  in  many  cases  be  omitted  or 
expressed  by  the  like,  and  yet  the  estate  in  taile  is  good :  as 
hsBredibus  de  carne,  kxredibiudete,  haered'guos  sibicontigerxt,  dhc,  18  B.  2,  tit. 
as  is  aforesaid ;  and  where  the  word  of  Littleton  is,  ingendred,  24^k^\s 
or  begotten,  procreatis,  yet  if  the  word  be  procreandis,  or  quos 
procreaveritj  the  estate  in  taile  is  good ;  and  as  procreatig  shall 
extend  to  the  issues  begotten  afterwards,  so  procreandis  shall  (7  Go.  41. 
extend  to  the  issues  begotten  before  (3)  (a).  ^^'  ^^2.) 

— Dormer* s  case.  Jf  laticU  he  limited  by  deed  to  the  toe  of  L  S.  and  hseredum 
masculorum  suotum  legitime  procreatorum,  remainder  overy  it  is  a  fee  simple  ; 
hut  if  it  be  hasredum  masculorum  de  se,  or  in  Englishy  the  heirs  of  him  law- 
fully begotten,  etspecialiy  where  there  is  a  remainder  over,  it  is  tail.  7  Rep.  41. 
BedeU's  case.  Dormer's  case,  H.  38  Eliz.  B.  R.  rot.  739.  Hal.  MSS.— 
[Note  121.] 

(3)  10  E.  3.  19.  Adjudged  accordingly,  viz.  that  where  in  formedon  the 
writ  mentioned  jprocrea^ur,  the  count  was  exeuntilms.  Judgment  was  demanded 
of  the  writ;  it  was  ousted.  Hal.  MSS.  But  it  is  held,  that  where  the  words 
were  in  posterum  procreandis,  sons  born  before  shall  be  excluded  on  account 
of  the  peculiar  force  of  in  posterum.  Adj.  M.  26.  Eliz.  B.  R.  3  Leon.  87. — 
[Note  122.]  Qu.  and  see  contra,  Forrest.  31,  in  a  case  of  a  deed  of  settle- 
ment without  the  word  ''  hereafter,''  besides  ''to  be  begotten." 

(a)  Acc.  on  a  settlement  by  lord  Talbot,  where  they  were  hereafter  to  be 
begotten.  Gases  temp.  Talbot,  31.  Also  2  Vern.  545,  per  lord  Cowper, 
arguendo f  S.  P. ;  adjudged  accordingly  by  lord  Macclesfield  in  a  case  on  like 
words,  viz.  such  daughters  as  shall  bo  begotten  (in  a  settlement).  10  Mod. 
397.  See  also  1  Wms.  426 ;  Free.  Ch.  489 ;  which  seem  reports  of  same 
case  as  that  in  10  Mod.,  though  the  names  different.  Feame,  C.  R.  4  ed. 
321.  1  Wms.  229.  2  Bl.  R.  1010.  See  also  Modem  Cases,  in  which  a  devise 
to  one  and  the  heirs  of  his  body  to  be  begotten  is  treated  as  passing  an  estate 
tail.  2  I^  Raym.  1561.  2  Str.  849.  1  East,  264.  And  Thrustout  v.  Peak, 
Yin.  Dev.  x.  a.  pi.  11.     And  Goodright  v.  Pulleyn,  2  Ld.  Raym.  1437. 

Sect- 
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Sect.  16. 

^ENANT  in  tatle  speciaU  t»,  where  lands  or  tenements  are  given  to 
a  man  and  to  his  wtfey  and  to  the  heires  of  their  two  bodies  begotten. 
In  this  case  none  shaU  inherite  by  force  of  this  gift^  biU  those  that  be  en- 
gendred  between  them  two.  And  it  is  called  especiall  tailcy  because  if 
the  wife  die^  and  he  taJceth  another  wife j  and  have  issue^  the  issue  of  the 
second  wife  shall  not  inherit  by  force  of  this  gifty  nor  also  the  issue  of 
the  second  husband^  if  the  first  husband  die. 

[a]  5  H.  7. 10.  ^^  ^0  a  man  and  his  wife.'*    [a] Then  put  the  case  that  lands 
11  E.  3.'        *  be  given  to  a  man  and  a  woman  nnmarried,  and  the  heires 

Formdon,  30.  of  their  two  bodies;  for  the  apparent  possibilitie  to  marry,  they 

Com.  36.  \ifi;yQ  an  estate  taile  in  them  presently,     [hi]  So  it  is  where  lands 

Rh  In  ^?'  ^^^'  ^  given  to  the  husband  of  A.  and  to  the  wife  of  B.  and  the 

40  Am%1.^13.^  heires  of  their  bodies,  they  have  presently  an  estate  in  tailC;  in 

84  Ab8.'  pL  1.  respect  of  the  possibilitie. 

Fleta.  Ub.  6.  o.  34. 

(Plowd.  35.  If  a  feme  sole  do  enfeoffe  a  married  man  causd  mcUrimoniiprse" 

F^  if'  S05  h   ^^^^^^^  ^^  ^^  S^  ^^'  ^^^  possibilitie.     But  put  the  case  that  the 
Post  204.  a.     *  premises  and  the  habendum  be  in  other  manner  than 


1  Ro.  Abr.  419.)  Littleton  hath  put,  and  let  us  see  9^  what  the  law  is  in  f  31. 1 
[e]  21  H.  0.  7.  these  cases,  [c]  (l)  As  if  a  man  in  the  premises  give  L  ^'  J 
(Perk.  Sect  18.  lands  to  another  and  the  heires  of  his  bodie,  habendum 
8^Co.^&6!^b.^^  ^  ^^  ^^^  ^  heires  for  ever;  it  hath  been  holden  that  in  this 
8  Co.  154.  case  he  hath  an  estate  taile,  and  a  fee  simple  expectant.  And 
Plowd.  147.        BO  (it  is  said)  vice  vend,  if  lands  be  ^ven  to  a  man  and  to  his 

2  Ro.  Abr.  680.   j^^i^gg  ^^  ^\^q  premisses,  habendum  to  him  and  the  heires  of  his 

bodie,  that  he  hath  an  estate  taile,  and  a  fee  simple  expectant. 
But  vid.  lib.  8.  fo.  154.  b.  otherwise  resolved,  utpatet  ibi  (2). 

[rf]if 

(1)  Where  the  estate  in  the  premises  shall  be  corrected  by  the  habendum,  if 
there  happen  to  be  a  clause  of  warranty j  2  E.2  Feoffments,  94.  Dedi  Adamas 
de  B.  unam  carucat.  cum  C.  filift.  me&  in  liberum  maritagium,  habendum  Adamse 
et  hseredibas  suis  faciend.  forinsecum  servicium ;  aw  warranty  to  Adam,  et 
hssredibus  suis  in  perpetuum.  After  the  death  of  Adam  and  his  wife,  their  issue 
bring  mort  d'auncestor ;  and  ruled,  that  it  doth  not  lis,  but  formedon,  because 
toile,  10  E.  8.  25.  Sciatis  me  dedisse  Edmundo  et  Alicise  filise  mese  et  heredi- 
bus  suis  in  liberum  maritagium,  habendum  et  tenendum  dictis  E.  et  A.  et 
haeredibus  suis  liberum  maritagium.  If  the  gift  be  before  the  statute  de 
donis,  it  is  only  frank-marriage  ;  ifafierthe  statute,  it  is  tail  unth  fee  expectant, 
Vid.  10  H,  6.  16—19.  H,  6.  74.  Gift  to  A.  and  if  he  dies  without  heir  of  his 
body  reverter  to  the  donor,  it  is  not  tail;  but  if  it  wets  by  devise,  it  is  tail. — 
Hal.  MSS..— [Note  123.1 

(2)  The  resolution  in  8  Co.  54.  b.  is,  that  here  the  words  heirs  of  the  body, 
in  the  habendum  qualify  the  word  heirs  in  ihi^  premises  and  therefore  that  there 
shall  be  an  estate  tail  without  any  fee  expectant.  See  ace.  Mo.  26.  In  the 
case  in  Cro.  Jam.  476,  and  2  Ro.  Rep.  19.  28.  such  words  were  adjudged  to 
pass  tail  and  fee  expectant.  Bat  the  case  was  attended  with  circumstances 
particularly  showing  an  intention  to  pass  b<kh :  for  there  was  a  reservation  of 
tenure  to  the  lord  paramount,  which  could  not  be  if  only  an  estate  tail  passed 

to 
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[d]  If  lands  be  given  to  B,  and  his  heires,  to  have  and  to  hold  [<Q  30  An.  p.  47. 
to  £.  and  big  beires,  if  B  bave  beires  of  bis  bodie,  and  if  be  die  37^' Jj  ^^ 
witbout  beires  of  bis  bodie  tbat  it  shall  revert  to  the  donor,  this  (5  h.  5.  6.' 
is  adjudged  an  estate  taile,  and  the  reversion  in  the  donor.  2Ro.  Abr.ss. 
[«]  For  voluntas  dcnatoru  in  chartd  doni  sui  manifesU  expresMa  j JJ*  ^j^'£!k\ 
obtervetur;  and  therefore  in  the  case  next  precedent,  if  these  or  [«]  V.  2.'  cap.    ^ 
the  like  words  be  added  (and  if  be  die  without  beires  of  his  22. 
bodie,  that  the  lands  shall  revert  to  the  donor),  that  then  the 
hadendum  shall  by  antboritie  of  divers  bookes  be  construed  upon 
the  whole  deed,  to  be  a  limitation  or  a  declaration,  what  beires 
are  meant  in  the  premises  to  inherit,  and  tbat  in  that  case  the 
reversion  is  in  the  donor  (8). 

[/]  If  a  man  make  a  charter  of  feoffment  of  an  acre  of  land  to  [/]  2  H.  6. 25. 
A,  and  bis  beii^s,  and  another  deed  of  the  same  acre  to  A.  and  ^.^'  ?'/?^'o« 
the  beires  of  bis  bodie,  and  deliver  seisin  according  to  the  forme  ^^^^  iwoSdm 
and  effect  of  both  deeds,  in  this  case  be  cannot  take  a  fee  simple  an  l«vied.) 
onely,  as  some  bold,  for  tbat  liverie  was  made  according  to  the 
deed  in  taile,  as  well  as  to  the  charter  in  fee,  neither  can  the 
livery  enure  onely  to  the  deed  of  estate  taile  with  a  fee  simple 
expectant,  for  that  liverie  was  made  as  well  upon  the  deed  in  fee 
simple,  as  the  deed  in  taile.     Therefore  others  bold,  that  in  tbat 
case  it  shall  enure  by  moities,  that  is,  to  have  an  estate  taile  in 
the  one  moitie,  with  the  fee  simple,  expectant,  and  a  fee  simple 
in  the  other  moitie ;  and  so  the  liverie  shall  worke  immediately 
upon  both  deeds  (4). 


to  the  donee,  and  the  reversion  had  remained  in  the  donor,  for  then  the  tenure 
must  have  been  of  the  donor.  Also  there  was  a  warranty  to  the  grantee  and 
bis  heirt.  However,  the  court  intimated,  that  their  opinion  would  have  been  the 
same,  if  these  special  circumstances  bad  not  occurred.  See  further  as  to  the 
operation  of  the  habendum  in  explaining  and  qualifying  the  premiseSy  post.  188, 
and  the  note  on  lord  Coke's  doctrine  against  a^rtc^tn^  the  latter  by  the  former, 
post.  299.  a.     See  also  Vin.  Abr.  Grants,  I,  K,  L,  M,  &  N.— [124.] 

(8)  In  a  note  in  1  P.  Wms.  57,  lord  keeper  Wright  puts  the  case  of  a  gift  by 
deed  to  one  and  his  heirs,  and  if  be  die  witbout  issue,  remainder  over,  and  holds, 
that  the  latter  words  restrain  the  former,  and  convert  the  fee  into  a  tail. — 
[Note  125.] 

(4)  7  E.  8.  64^  Land  given  to  husband  and  wife,  and  the  heirs  o/the  body 
of  husband,  and  if  the  hiuband  and  wife  die  without  heirs  between  them  la  vofuRy 
begotten,  remainder  over,  it  is  only  a  taU  general  in  the  husband.  Dy,  171. 
Devise  to  A.  and  the  heirs  male  of  his  body,  and  if  he  die  without  heirs  of  his 
h(Aj, remainder  over,  it  is  only  tail  mcUe,  Ace.  S.  C.  1  And.  8;  see  now, 
however,  Keene  v.  Dickson,  8  T.  R.  495 ;  qu.  however  as  to  this  latter  case ; 
and  see  Doe  on  dem.  of  Dacre  v.  Dacre,  1  Bos.  &  P.  250. — ^Yid.  M.  9  Jac. 
inter  WaUop  and  Derby,  Devise  to  A.  in  fee,  and  afterwards  by  the  sam£  wiU 
devise  of  the  same  land  to  B,  in  fee,  they  are  joint-tenants,  Vid.  \Z  R,  2. 
Brief,  645.  Lq,nd  given  to  the  father  and  the  heirs  of  his  body,  remainder  to 
his  son  in  taU.  It  seemSy  Hie  son  has  election  to  claim  by  descent  or  purchase. 
CIt  seems  the  remainder  is  void,  because  included  in  the  first  estate.^  Hal. 
MSS.— [Note  126.] 


Sect. 
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Sect.  17. 


TNihe  same  manner  it  i»,  where  tenements  are  given  by  one  man  to 
another  with  a  wife  {which  is  the  daughter  or  cousin  to  the  giver)  in 
frankmariage  (5),  the  which  gift  hath  an  enheritance  by  these  words 
{frankmariage)  annexed  unto  it^  although  it  be  not  expressly  said  or 
rehearsed  in  the  gift  {thcEt  is  to  say)  that  the  donees  shall  have  the 
tenements  to  them  and  to  their  heires  betweene  them  two  begotten.  And 
this  is  called  especial  taile,  because  the  issu>e  of  the  second  wife  may  not 
inherit. 

Vid.  Sect  i»,  20.  f'JJOa  man  with  a  wife"  Albeit  the  gift  is  made  of  the  land 
(2  Ro.  Abr.  67.)  ^  to  a  man  with  his  daughter,  &o.  yet  is  the  gift  good  to 
5  B.  8. 17.  them  both  in  speciall  taile,  and  therefore  that  of  Stephen  de  la 

0]  This  case  is  More  in  [^]  5  Is.  3,  is  very  remarkeable,  where  the  ease  was,  that 
vouched  in  PL  Robert  gave  the  reversion  of  lands  which  Agnes  his  wife  did  hold 
iii*™B  3  which  ^^^  ^^^  ^^^^  ^  Stephen  de  la  Morcj  habendum  post  mortem  dictce 
being  not  fonnd  Agnetis  in  liberum  mxiritagium  cum  JohanndJUid  ejusdem  Ro- 
(6)  in  that  berth,  and  it  is  adjudged  that  it  is  a  good  estate  taile.     Wherein 

so^ft  with^t"*  *^^^®  things  are  to  be  observed :  first,  that  Joane  the  daughter 
any  Airther  re-  took  with  her  husband  an  estate  in  especiall  taile,  albeit  she  were 
ference,  but  you  named  but  under  a  cum,  viz.  cum  Johannd,  &c.  (7).  2.  That  cum 
shall  find  It  as  ^^^h  come  after  the  habendum,  for  that  it  is  all  but  one  sentence. 
5  E.  8. 17.  ^'  That  these  words,  in  liberum  m^ritagium,  doe  create 

an  estate  of  inheritance  in  especiall  taile,  as  9S^  Little-  P  31. 1 
W.  2.  ca.  1.  ton  saith,  the  which  gift  hath  an  inheritance  by  these  L  ^'  J 
19  B.  3.  tit.        words  (frankmariage  arlfnexed  unto  it,  although  it  be 

'  *  not  expresly  said,  &c.    But  this  had  need  of  some  interpretation, 

for  if  lands  be  given  by  these  words  fin  frankmariage),  according 
to  the  rules  of  Taw,  then  do  these  words  create  an  estate  of  inherit- 
ance in  speciall  taile :  for  the  consideration  of  marriage  is  in  that 
(1  Bo.  Abr.         case  more  favoured  in  law,  than  any  other  consideration.     But 
^^•)  though  the  gift  be  in  these  words,  yet  if  it  be  nut  consonant  to  the 

rules  of  law  in  other  things  requisite  thereunto,  there  they  create 

but  an  estate  for  life.     And  therefore  to  speak  once  for  all,  four 

things  be  incident  to  a  frankmariage     First,  that  it  be  given  for 

consideration  of  marriage  either  to  a  man  with  a  woman,  or,  as  some 

\k]  6  E.  3. 33.     have  held,  to  a  woman  with  a  man.    For  in  [h]  6  jE7.  3. 33.  in  Piers 

7  B  4^12   ^^^'  ^  Saltmarsh  his  case,  a  man  gave  land  to  nis  sonne  in  frankmar- 

16  B.  2.    Cui  in  iago ;  and  Fitz.N.  B.  172,  taketh  the  law  so  also ;  and  IE  A.  12.  per 

vita.  Sect  24.     Moyle  against  a  new  opinion  in  temps  H.  8.  Br,  tit.  Frankmariage, 

the 

r5)  Before  or  after  marriage.    Dy.  147.    Hal.  MSS. — See  ace.  post.  21.  b. 
ana  176.  a. 
.   (6)  The  case  is  4:  E.  3.  4.     Hal.  MSS. 

(7)  Bedi  et  concessi  Johanni  White  in  liberum  maritagium  Johannn  filiss 
me»  habendum  dicto  Johanni  cum  hseredibus  suis  in  perpetuum  de  capital! 
domino  feodi ;  and  warranty  to  hivn  and  his  heirs.  Ruled,  that  it  is  neither  tail 
nor  frank-m^arriage  ;  hut  fee  simple  only  in  thehusband  and  nothing  in  the  wife. 
M.  23  and  24  El.  C.  B.  Webb  aiid  Porter.  Vid.  contra  %2E.\.  •Taile  25.  but 
45  J&.  3.  20,  agrees.  Hal.  MSS.-r-See  ace.  the  same  case  in  Ow.  26^  and 
Godb.  18.    The  same  case  is  cited  in  Mo.  643.  pi.  888.— [^ote  127.] 
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the  former  bookes  beinff  not  remembered.     Seeondly,  that  the 
woman  or  man  that  is  the  cause  of  the  gift[t]  be  of  the  blood  of  [t]  4  B.  s.  8. 
the  donor;  but  it  may  be  made  as  well  after  marriage  as  before,  3iB.i.Taile30. 
and  it  may  be  made  with  a  widow,  &c.     Thirdly,  if  the  gift  be  ™*'^°'  ^^  ^' 
made  of  such  a  thing  as  lyeth  in  tenure,  that  the  donees  hold  of 
the  donor  at  the  time  of  the  estate  in  frankmariage  made.    A  rent 
service  [k]  may  be  given  in  frankmariage,  because  it  may  be  [k]  22  R.  2. 
holden.     And  so  may  a  rent  charge  or  rent  secke,  as  Fttz,  N.  B.  ^^  ^^^^^jfP* 
holdeth,  and  it  appeareth  in  our  bookes  that  a  common  was  mnt-  9  ^^'  ^  '35'  |^^  ' 
ed  in  frankmariage.  f  1)    Fourthly,  that  the  donees  shall  hold  W.  2.  oa.  i.  mo.  ' 
freely  of  the  donor  tul  the  fourth  degree  be  past.     And  therefore 
if  land  be  given  to  a  woman,  with  a  sonne  of  the  donor  in  frank- 
mariage, there  passeth  an  inheritance ;  but  if  the  donee  that  is 
the  cause  of  the  gift  be  not  of  the  blood  of  the  donor,  then  there 
passeth  but  an  estate  for  life  if  livery  be  made.     Also  if  p]  lands  0  ^*™P*  ^'  •• 
be  given  to  a  man  with  a  woman  of  the  blood  of  the  donor  in  ^i,  ^3  s?i!' 
liberum  maritagtum,  the  remainder  in  fee  either  to  a  stranger  or  Formdon,  63. 
to  the  donees,  they  have  no  estate  taile,  because  there  is  no  tenore  ]^^f  32  B.  1. 
of  the  donor  (2)  but  if  [m]  in  that  case,  the  remainder  had  beene  2K2.^Feoffment 
limited  to  another  in  tule  reserving  the  reversion  in  fee  to  the  and  Faiu,  9. 
donor,  there  the  said  words  (in  liberum  maritctgiuni)  create  an  i?  B-  3.  5.  a. 
inheritance,  because  the  donees  hold  of  the  donor.     And  this  is  f^ ^^  Abr  S40 ) 
the  cause  that  it  is  holden,  that  a  man  cannot  devise  land  in  [m]  20  B.  2. 
frankmariage  because  the  donee  cannot  hold  of  the  donor.  And  Aid  174. 
cesty  que  use  before  the  statute  of  27  ff.  8,  could  not  have  made  a  ^^  |'^^ 
gift  in  frankmariage,  because  the  reversion  was  in  the  feoffees,  [n]  [n]  Braotllb.  2. 
And  if  the  donor  doth  give  lands  in  liberum  maritagium  reserv-  cap.  7.  32  B.  l. 
ing  a  rent,  this  reservation  shall  take  no  effect  till  the  fourth  i^^^*l\^ 
degree  be  past^  but  the  frankmariage  is  good;  for  if  the  reserva-  4  h.  6. 17. 
tion  should  be  eood,  then  could  not  t^e  donees  have  an  estate  26  Ass.  66. 
taile  for  want  of  the  words  of  the  heires  of  their  bodyes  (3).  Jl  ?•  '•  ^^1  ^* 

J      \   ^  26  Ass.  p.  66, 

"J^  frank-marricige"    Liberum  maritcigium, free  marriage.  ^*'  Wilbye, 
Maritagium  is  taken  for  fee  taile,  and  divideth  maritagium  into 
liberum  et  servitio  obligatum:  and  herewith  agreeth  Braxton 
[o]  lib.  2.  cap.  84.  and  39.     Maritagium  est  aut  liberum  avt  [o]  Bract,  lib.  2. 
servitio  6bliga,tum,  and  lib.  2.  ca.  7.  nu.  3  and  4.  Liberum  mari-  ?rh^^*  ^^\ 
tagium  dicUury  ubi  donator  vult  qudd  terra  sic  data  quieta  sit  et  nn.VA  4!*^* 
libera  ah  omni  seculari  servitio.     And  so,  before  Bracton,  said  Glanvil.  lib.  7. 
GlanvUly  lib.  7.  ca.  18.     Maritagium  atUem  aliud  nominatur  «»•  !•  *  ca.  18. 
liberum  aliud  servitio  obnoxium,     Liberum  didiur  maritagium^ 
quando  aliquis  liber  homo  aliquam  partem  terrce  suae  dat  cum 
aliqud  muliere  in  maritagium,  ita  quSd  ah  omni  servitio  terra  Ula 
sit  quieta,  &c.  And  after  both  of  them  Fleta  that  foUoweth  them 

both, 

il)  14  ^.  2.  Aid,  1.  Reversion  granted  by  two  in  frank-marriage,  Vid. 
7.  3,  4.    26  E.  3.  TaU,  27.     Hal.  MSS.— [Note  128.] 

{2)  %U  see  the  contrary  of  this  Pasch.  40  Eliz.  C,  B,  lord  Barday^s  case. 
It.  ll.  and  all  the  books  here  cited  prove,  that  it  is  at  least  an  estate  tail,  al- 
though no  tenure,  and  it  is  cuxordingly  adjudged,  17  E.S,  65.  Vid.  If,  43  Bl, 
B,  R,  rot.  140,  between  lord  Barclaye  and  the  countess  of  Warwick.  Hal.  MSS. 
—See  S.  0.  in  Mo.  643.  Cro.  Elis.  635,  and  1  Ro.  Abr.  750,  but  the  point 
of  Frank-manriage  is  not  reported  in  the  two  latter  bookes. — [Note  129.] 

(3)  13  H.  4.  Mesne,  74.  30  E.  3.  24.  Gift  in  frank-marriage  salvo  forin- 
eoo  servitio yooe^  and  the  donee  shall  hold  in  chivalry.  Hal.  MSS. — ^[Note  180.] 
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Fleta,  lib.  8. 
cap.  1. 


30  E.  1.  tit 
FormdoDy  66. 
a4jadg.  MO. 
(2  InBL  336.) 


31  E.  3.  tit 
Oard.  116. 
Mirr.  cap.  2. 
Beet  16.  aeo. 


9  H.  3|  Dower 

202. 

7  H.  4. 16. 


[p]  13  E.  3.  tit 
Abb.    19  E.  3. 

Asa.  83. 
12  Affs.  22. 
19  Abb.  2. 
8  E.  3.  Assb  45. 

(P.  N.  B.  204.) 
[q]  PI.  Com. 
Carril's  CitBe. 
[r]  17  H.  3.  tit. 
Gard.  146. 
27  K  3.  79. 
^PoBt  88.  a.) 


both,  lib.  8.  cap.  1.  sadth,  est  aukm  quoddam  maritagivm  l^^e- 
rum  ah  omni  tervitto  soltUum  doiuitori  vd  ^w  hcBredi^  dsc,  Ei 
eU  nmUiter  maritagimn  germtto  ohligaium  et  oneratumj  dfc  And 
tbese  words  {in  liherum  maritagium)  are  suoh  words  of  art,  and 
60  neoessaiily  required,  as  thej  cannot  be  expressed  by  words 
equipollent,  or  amounting  to  as  much.  As  if  a  man  ^ve  lands 
to  a  man  with  his  daughter  in  cannulno  soluto  ah  cmnd  serviiiOf 
dx,  jet  there  passeth  in  this  case  but  an  estate  for  life ;  for  see- 
ing that  these  words  {in  liherum  maritagium)  create  an  estate  of 
inheritance  against  the  generall  rule  of  law,  the  law  reqnireth 
that  th*ey  should  be  legally  pursued.  But  then  it  may  be  de- 
manded, if  a  man  had  siven  lands  at  the  common  law,  in  lihero 
maritagiOf  whether  had  the  donees  a  fee  simple  without  these 
words  (heires),  for  that  it  appeareth  by  that  which  hath  beene 
said  b^ore,  that  all  gifts  in  taile  were  fee  simple  at  the  common 
law,  and  that  the  statute  of  W.  2,  did  not  create  any  estate  in  fee 
taile,  but  out  of  an  estate  in  fee  simple.  To  this  it  is  answered, 
that  these  words  (tn/t^crummart/a^tum)  did  create  an  estate  in 
fee  simple  at  the  common  law :  and  it  is  holden  in  31  E,  S.  Oard. 
116.  Par  ceuxparoix  in  frankmariage  les  donees  atferant  lei 
terres  a  eux  ei  a  lour  heires  perenter  etix  engendres^  et  ceo  est  dii 
e^pedal  taile.  But  yet  betweene  donees  in  frankmariage  and 
other  donees  in  speciall  taile  there  be  many  notable  diversitieSi 
If  the  king  give  land  to  a  man  and  a  wcnnan,  and  the  heires  of 
their  two  Dodies,  and  the  woman  die  without  issue,  yet  shall 
the  man  be  tenant  in  tiule  apres  possibHitie,  But  if  the  king 
give  land  to  a  man  with  a  woman  of  his  kindred  in  a  frank- 
mariage, and  the  woman  dyeth  without  issue,  the  man  in  the 
king's  case  shall  not  hold  it  for  his  life,  because  the 
woman  was  the  cause  of ^e  gift;  but  9^  otherwise  f  33. 
it  is  in  the  case  of  a  common  person,  if  lands  be  given  |_  a. 
to  a  man  and  a  woman  in  especiall  taile,  and  they  are 
divorced  causd  prcBconiracttUy  both  shall  hold  the  lands  for  their 
lives ;  but  in  [jp]  case  of  frankmariage  if  they  be  so  divorced,  the 
woman  shall  enioy  the  whole  land,  because  she  was  the  cause  of 
.the  gift(l).  If  lands  holden  in  socage [^]  be  given  in  especiall 
t  taile,  and  the  donees  die,  the  issue  being  within  the  age  of  14 
i  yeares,  [r]  the  next  of  kinne  of  the  part  of  the  father,  or  of 
i  the  part  of  the  mother  which  can  b^  the  custody  shall  have  it, 
but  in  case  of  frankmariage  the  "Beire  of  the  part  of  the  mother 
shall  have  it,  because  as  it  hath  been  said  she  was  the  cause  of 
the  gift. 


] 


Sect  la 

• 

J  jATD  note^  that  this  word  (Talliare)  is  th^  same  as  to  set  to  some  cer- 

taintiBy  or  to  limit  to  some  certaine  inheritance.   And  for  that  it  is 

limited  and  put  in  certaine j  what  issue  shall  inherite  hy  force  of  such 

giftSy  and  how  long  the  inheritance  shall  endure^  it  is  called  in  Latins^ 

feodum 


(1)  Keaw.  104.  b.    Accord.  Hal.  M8S.    See  also  aoo.  Perk.  Sect.  288. 
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feodum  talliatum,  i.  e.  haereditaa  in  quandam  certitndiDem  limitata. 
Far  if  tenant  in  generall  taile  dieth  without  i99ue,  the  donor  or  hi% 
heir €9  may  enter  as  in  their  reversion  (2). 

"   A  ND  note*'    This  in  our  author,  throughout  his  three  (Ante,  17.  b.) 

bookes,  betokens  some  notable  point  of  instruction  worthy 
of  more  speciall  obserration,  which  is  often  [«]  used  by  him,  as  ^^  42^*43*49 
you  may  perceive  by  the  Sections  noted  in  the  margent  (3).         50. 64!  72!  89) 

90.104.108.114. 
116. 147. 158. 161. 168.  170. 183.  264.  279.  346.  887.  462.  467.  618,  619.  687.  642. 
670.  682.  684.  711.  717.  719.  738. 

'^  Feodum  talliatwny  i.  e.  hoer editor  in  quandam  certitudinem 
limitata.'*     Here  our  author  doth  interpret  ^hxX  feodum  taUion  pi^oo^iM^n*^ 
turn  is.   Of  all  the  estates  taile  most  coarcted  or  restrained,  that 
I  finde  in  our  bookes,  is  the  estate  taile  in  89  Ass.  pi.  20,  where  89  Am.  pL  20. 
lands  were  given  to  a  man  and  to  his  wife  and  to  one  heire  of  (^  ^-  ^^'  l®^- 
their  bodies  lawfully  begotten,  and  to  one  heire  of  the  body  of  ^^'  Ab.  838  ) 
that  heire  only :  this  case  being  adjudged  in  the  point  is  an 
exception  (some  say)  out  of  the  generall  rule  put  before  by 
Littletonf  Sect.  18,  that  all  estates  taile  were  fee  simple  at  the  Beet  13.  Vid. 
common  law;  for  (say  they)  by  this  limitation  (Aceredt)  in  the  P^  Com.  fo. 
singular  number  the  donees  had  not  had  a  fee  simple  at  the  ^^'  ^* 
common  law.     Vide  Regisirum  Judieiaie,  fo.  6,  a  gift  make  to  lUgUt  Judic. 
a  man  et  hoeredi  mascvlo  de  corpore  sua  (4).  fo.  6. 


Sect  19. 

• 

TN  the  same  manner  it  is  of  the  tenant  in  espeeiaU  tatUy  ^e.  For  in 
every  gift  in  taHe  without  more  saying  ^  the  reversion  of  the  fee  simple 
is  in  the  donor.  And  the  donees  and  their  issue  shall  do  to  the  donor^ 
and  to  his  heires  the  like  services^  as  the  donor  doth  to  his  lord  next 
paramontj  except  the  doneea  in  frankmarriage^  who  shall  hold  quietly 
from  all  manner  of  service  [unlesse  it  be  for  feaUie)  until!  the  fourth 

\    degree 


(T)  Lord  Coke  seems  to  lay  too  much  stress  on  Littleton's  use  of  nota,  &c. 
ana  other  words  of  a  like  kind.  In  the  edition  by  Letton  and  Machlinia,  dee. 
is  frequently  omitted,  and  item  is  very  often  put  where  the  other  editions  have 
noiaj  and  vice  vend.  This  shews  how  very  uncertain  it  is  whether  any  peculiar 
force  ought  to  be  attributed  to  such  words.  Indeed  where  they  really  come 
from  Littleton  himself,  they  must  in  general  be  too  slight  a  foundation  for  any 
considerable  inference. — [Note  131.] 

(3)  TJie  issue  in  tail  attainted  in  viti  patris;  a/ier  the  death  ofUiefoUhei- 
ike  donor  cannot  enter y  hut  the  issue  if  pardoned  may  enter ^  and  hM  as  special 
occupantj  subject  to  the  charges  of  the  father.  29  Ass.  61.  Hal.  MSS.—^Note 
132.] 

(4)  In  the  case  of  Biohards  and  lady  Bergavenny,  2  Yem.  825,  the  court 
held  a  limitation  to  lady  Bergavenny  and  snch  heir  of  her  body  as  should  be 
living  at  her  death,  with  a  remainder  over,  to  be  an  estate  tail.  Bat  see  fur- 
ther on  this  subject  ante,  fol.  8.  b.  n.  4,  where  several  anthorities  are  referred 
to  in  order  to  enable  the  student  to  find  in  what  case  heir  in  the  singnlar  num- 
ber ought  to  be  constmed  nomen  coJ^scM'vtim.— {Note  188.] 
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(2  Inst  331. 
338.) 


degree  wpaety  and  after  ^fourth  degree  ie  pmt  the  iseue  in  the  fifth 
degree,  and  so  forth  the  other  iseues  after  him,  ehall  hold  of  the  donor 
or  of  hie  hetree  ae  they  hold  over^  ae  before  t$  eaid. 

"  Ty  every  gift  in  taile  ioithout  more  9ag%ngj  the  reverdon  of 
the  fee  simple  is  in  the  donor.''    This  is  wrought  by  the  con- 
struction of  the  statute  of  W.  2,  cap.  1.  which  hath  turned  the 
fee  simple  of  the  donee  into  a  particular  estate  of  inheritance, 
and' the  possibility  of  the  donor,  to  a  reversion  in  him 
expectant  upon  the  estate  taile,  JMi^so  as  there  be  two  f  32. 1 
inheritances  of  one  land :  yet  this  was  doubted  in  bur  L    ^*    J 
bookes  [t],  and  there  resolved  according  to  Littleton, 
But  T  see  no  cause  wherefore  that  point  should  be  drawne  in 
question,  for  at  the  same  session  of  Parliament  (in  which  the 
statute  de  donis  conditionalibus  was  made)  viz.  ca.  8,  it  is  ex- 
pressly said,  vei  per  donum  in  gw>  reservatur  reversio,  so  as  by 
the  judgment  of  the  same  parliament  a  reversion  was  settled  in 
the  donor. 


m  12  B.  4.  23. 
6  H.  7.  14. 
West  2  ea.  13. 
PL  Com.  247, 
248.  251.  562. 
2  E.  2.  tit 
Resoeity  147. 
33  H.  6. 27. 
39  B.  3.  18. 
45  B.  3.  20. 
(Post  142.  b. 
Plowd.  151. 
162. 190,  197. 
Cro.  Cba.  400.) 


"  7%e  reversion  of  the  fee  simple  is  in  the  donor"  A  reversion 
is  (1)  where  the  residue  of  the  estate  always  doth  continue  in 
him  that  made  die  particular  estate,  or  where  the  particular 
estate  is  derived  out  of  his  estate,  as  here  in  the  case  of  Litt. 
Tenant  in  fee  simple  maketh  gift  in  taile,  so  it  is  of  a  lease  for 
life,  or  for  yeares.  If  a  man  extend  lands  by  force  of  a  statute 
merchant,  staple,  recognizance  or  degit,  he  leaveth  a  reversion  in 
the  conusor.  But  since  Littleton  wrote,  the  description  must  be 
more  large  upon  the  statute  of  [a]  27  ff.  8,  for  at  this  day,  if  a 
man  seised  of  lands  in  fee  make  a  feofiment  in  fee,  (and  depart 
with  hia  whole  estate)iand  limit  the  use  to  his  daughter  for  life, 
and  after  her  decease,  to  the  use  of  his  sonne,  in  taile,  and  after 
to  the  use  of  the  right  heires  of  the  feoffor;  in  this  case,  albeit 
he  departed  with  the  whole  fee  simple  by  the  feoffment,  and 
limited  no  use  to  himselfe,  yet  hath  he  a  reversion  (2) :  [6]  for 
whensoever  the  ancestor  takes  an  estate  for  life,  ana  after  a 
limitation  is  made  to  his  right  heires,  the  risht  heires  shall  not  be 
purchasers.  And  here  in  this  case  when  the  limitation  is  to  his 
right  heires,  and  right  heire  he  cannot  have  during  his  life  (for 
non  est  Ticeres  viventis)  the  hw  doth  create  an  use  in  him  during 
his  life,  untill  the  future  use  commeth  in  esscy  and  consequently 
the  right  heires  cannot  be  pnrchasors;  and  no  diversitie  when 
the  law  creates  the  estate  for  life,  and  when  the  party.  And  all 
this  was  adjudged  betweene  [c]  Fenvncke  and  MUford  in  the 
inter  Penwioke    king's  bench :  and  if  the  limitation  had  been  to  the  use  of  him- 

f  Leon?'256.       ^^^®  ^'^^  ^^^®'  ^^^  ^^^^  ^  ^^  ^^  ^^  another  in  taile,  and  after  to 
32  H.  8.  the  use  of  his  owne  right  heires,  the  reversion  of  the  fee  had  been 

€Hird.  93.  Ijq  him,  because  the  use  of  the  fee  continued  over  in  him  f3);  and 

28  H.  8.  '  ^   '^ 

Dier,  8,  9,  10. 

Ac    Buckenham's  oase. 


[a]  27  H.  8. 
oa.  10. 

(Cro.  Cha.  24. 
1  Ro.  Abr.  625. 

1  Co.  104.  b. 

2  Co.  91. 

2  Ro.  Abr.  417. 
1  Loon.  182.) 

6]  38  E.  3.  26. 

7  B.  3.  p.  118. 
24  E.  3.  86. 
40  E.  3.    . 


\ 


[c]  Tr.  31  Elis. 


5  Marie.    Dier,  163.    (1  Ro.  Abr.  828.    Mo.  284.) 


the 


(1)  By  what  words  a  reversion  will  pass,  see  Yin.  Abr.  Reversion,  Gt.  and 
Com.  Dig.  Estates,  B.  12. 

(2)  Yid.  d&ARik  M.  Dy.  134.  contra.    Hal.  MSS.    But  see  the  case 
cited  by  lord  Hale  in  the  next  note,  and  also  ante  12.  b.  and  note  2,  there. 

(3)  Casus  Com.  Bedford,  M.  34,  35  Eliz.  Poph.  n.  8.     Feoffment  to  the  use 
of  the  feoffor  for  40  years,  remainder  toB.  in  tail^  remainder  to  the  right  heirs 

of 
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tbe  statute  doth  execute  the  possession  to  the  use  in  the  same 
plight,  qualjtie,  and  degree^  as  the  use  was  limited. 

[d]J£  tk  man  make  a  gift  in  taile,  or  a  lease  for  life,  the  re-  [d\i  H. &. & 
mainder  to  his  own  right  heirs,  this  remainder  is  void,  and  he  >^-.^-  ^?- 
hath  the  reversion  in  him,  for  the  ancestor  during  his  life  heareth  Bronde^l^caw. 
in  hid  body  (in  judgment  of  law)  all  his  heires,  and  therefore  it 
is  truly  said  that  hasres  at  pars  anieceuaris.  And  this  appeareth 
in  a  common  case,  that  if  land  be  given  to  a  man  and  his  heires, 
all  his  heires,  are  so  totally  in  him,  as  he  may  give  the  lands  to 
whom  he  will. 

[c]  So  it  is  if  a  man  be  seised  of  lands  in  fee,  and  by  indenture  M  Bier  5. 
maJEe  a  lease  for  life,  the  remainder  to  the  heirs  male  of  his  Q^J^i^?i  ^g^ 
owne  body  this  is  a  void  remainder ;  for  the  donor  cannot  make  acfjndge. 
his  ownc  right  heire  a  purchaser  of  an  estate  taile  without  depart-  Bendlowes 
ing  of  the  whole  fee  simple  (a)  out  of  him  (4^ :  as  if  a  man  make  ^'^'JJ"*  ^^ 
a  feoffment  in  fee  to  the  use  of  himselfe  for  life  and  then  to  the  (Hob. ISlss. 
use  of  the  heires  male  of  his  body,  this  is  a  good  estate  taile  l  Mod.  237. 
executed  in  himselfe,  and  the  limitation  is  good  by  way  of  use,  ^  ^^'  ^P-  ^^'^ 
because  it  is  raised  out  of  the  state  of  the  feoffees,  which  the 
feoffor  departed  with,  and  that  is  apparent,  for  a  limitation  of 
use  to  himselfe  had  without  question  beene  good. 

[/]  If  a  man  make  a  feoffment  in  fee  to  the  use  of  himselfe  in  [/I  ^^  ^^ 
taile,  and  after  to  the  use  of  the  feoffee  in  fee,  the  feoffee  hath  no     ^^^' 
reversion,  but  in  nature  of  a  remainder,  albeit  the  feoffor  have  the 
estate  taile  executed  in  him  by  the  statute,  and  the  feoffee  is  in 
by  the  common  law,  which  is  worthy  of  observation. 

To 


of  the  feoffor.  It  is  the  old  reversion^  and  the  feoffor  may  devise  it ;  for  the  use 
returned  to  the  feoffor  for  want  of  consideration  to  retain  it  in  the  feoffee  tUl  the 
death  of  the  feoffor,  Hal.  MSS.— See  the  earl  of  Bedford's  case  in  Poph.  3. 
Vid.  27  jE7.  3.  8.  4  jBT.  6  20.  42  Ass.  2.  9  E.  3. 14.  10  B,  3.  48.  Lands 
granted  hy  A.  hy  fine  for  the  life  of  A,  remainder  to  A.*s  right  heires.  It  is  a 
reversion  in  A.  and  he  maygra/nt  it  Hal.  MSS.  Dy,  237.  Pine  to  husband^ 
as  that  fohich  he  and  his  wife  have  of  his  gift,  which' tender  to  the  conusor  for 
life  remainder  to  the  right  heirs  of  die  htLsband,  It  is  a  void  remainder,  and 
the  wife  survivor  shall  have  it  for  life.   Hal.  MSS [Note  134.] 

(a)  The  rule  against  a  man  making  his  right  heir  a  purchaser,  extends  to 
fee  as  well  as  estate  tail,  nor  must  lord  Coke  be  understood  to  the  contrary. 
In  Mr.  Gwillim's  edit,  of  Bacon's  Ab.,  tit.  Remainder  and  Eever8ion,Bmonfat 
the  additions,  from  a  MS.  I  furnished,  the  rule  is  ingeniously  accounted  for  by 
Id.  ch.  b.  Gilbert.     See  title  Rem.  A.  n.  2. 

(4)  Where  heir  shall  he  purchaser  Vid.fol.  9.  6.  11  ff.  6. 13.  Devise  toB. 
for  life,  remainder  to  C.  in  tail,  remainder  to  the  next  heir  of  the  devisor  and  the 
heires  of  his  body,  it  is  a  purcha^  in  the  heir.  Quaere  there  if  it  had  been  heirs 
— Archer's  case,  1  Rep.  66.  b.  Devise  or  conveyance  to  A.  for  life  remainder  to 
his  next  heir  male,  and  to  the  heirs  male  of  the  body  of  such  heir  male,  it  is 
a  purchase  in  the  heir,  because  in  the  singular  nund>er,  and  the  limitation  is 
applied  to  it.  Vid.  1  Rep.  104.  Shellies  case.  Use  limited  for  life  to  A. 
remainder  to  the  heirs  male  of  the  body  of  A.  and  the  heirs  male  of  the  body  of 
such  heirs  male.  It  is  a  limitation,  and  A.  has  a  tail  executed^  But  if  the 
ancestor  takes  estate  for  years,  remainder  limited  to  the  heirs  male  of  his  bodyy 
it  doth  not  vest  in  the  ancestor.  Accord,  hie.  fol.  13.  Bbdgkinson* s  case.  Hal. 
MSS. — See  Hodgkinson's  case  from  lord  Hale's  MSS.  at  the  end  of  n.  6.  ante 
14  a.— [Note  135.] 


23.  £l] 
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03  IS  H.  r.6.         9S^  To  conclude  this  point,  [^]  whosoever  is  seised  ("28.1 
S8  H.  8.  Dier,     of  land,  hath  not  only  the  estate  of  the  land  in  him,  L  *•  J 
/s  Go.  81.  b.        ^^^  ^^^  right  to  take  profits  which  is  in  nature  of  the 
Cro.  Jam.  201.     use,  and  therefore  when  he  makes  a  feoffment  in  fee  without 
PoBt.  271,  b.)      valuable  consideration  to  divers  particular  uses,  so  much  of  the 

use  as  he  disposeth  not,  is  in  him  as  his  ancient  use  in  point  of 
reverter.  As  if  a  man  be  seised  of  two  acres,  the  one  holden  by 
knights  service  by  prioritie,  and  the  other  by  knights  service 

5  K.  4.  7.  holden  by  posterioritie,  and  maketh  a  feoffment  in  fee  of  both 
Bfi^'oo^A*'  acres  to  the  use  of  himself  and  his  heirs,  the  old  use  continues 
Chndlej,  2  Co.  ^^  ^i™>  ^^^  ^^^  prioritie  and  posterioritie  remaine.  So  it  is  of 
56.  67.  58.  77,     lands  of  the  part  of  the  mother,  the  use  shall  eo  to  the  heire  of 

l^h^^A^'       *^®  P*^  ^^  ^^^  mother,  which  could  not  be,  if  it  were  not  the 

6  Co.  84, 43.       ^j^  ^^^  ^^^  ^  ^j^j      j^g^j^  created.     The  like  law  of  lands  of  the 

custome  of  Borough-English^  Gavelkind,  &c.  (1). 

'^  The  donees  and  their  isstie  shall  do  to  the  donor,  and  to  his 
heirs  the  like  serviceSj  as  the  donor  doth  to  his  lord  next  para^ 
mowntJ*  The  reason  of  this  is,  that  when  by  construction  of  the 
said  statute  there  was  a  reversion  settled  in  the  donor,  for  that  the 
donee  had  an  estate  of  inheritance,  the  judges  resolved  that  he 
should  hold  of  his  donor,  as  his  donor  held  oyer  (2) :  as  if  the 
tenant  had  made  a  feoffment  in  fee  at  the  common  law,  the  feoffee 
should  have  holden  of  the  feoffor  as  he  held  over,  and  before 
the  statute  of  YT.  2,  the  donee  had  holden  of  the  donor  as  of  his 
person,  and  now  of  him  as  of  his  reversion :  but  if  a  man  make  a 
(Poat  143.  a.)     lease  for  life  or  years,  and  reserve  nothing,  he  shall  have  fealtie 

only  and  no  rent,  though  the  lessor  hold  over  by  rent,  Ac.  And 
this,  that  Littleton  s^th,  is  regularly  true,  if  the  donor  maketh 
no  speciall  reservation,  for  then  the  speciall  reservation  excludes 
the  tenure  which  the  law  would  create.  As  if  tenant  by  knights 
service  maketh  a  gift  in  taile  reserving  fealtie  and  rent,  the 
donee  shall  hold  in  socage,  by  fealtie  and  rent,  and  not  by  knights 
service  (3).  But  if  a  man  hold  land  of  the  king  in  grand  ser- 
jeantie,  and  maketh  a  gift  in  taile  generally,  in  this  case  the 
donee  shall  not  hold  of  the  donor  by  grand  serjeantie,  because  no 
man  can  hold  by  grand  serjeantie,  but  of  the  king  only,  as  here- 
after shall  be  said ;  and  therefore  seeing  grand  serjeantie  doth 
include  knights  service,  he  shall  in  that  case  hold  of  the  donor 

by 

(1)  See  further  on  this  subject  the  several  books  cited  ante  12.  b.  in  n.  2, 
to  which  add  Prec.  in  Cha.  222.  819,  and  Plowd.  545,  and  note  f,  in  the 
English  translation  of  Plowden.  It  may  be  an  i^seful  hint  to  obscrA'e,  that 
the  English  edition  of  Mr.  Plowden's  Commentaries,  which  most  deservedly 
l)ear  as  high  a  character  as  any  book  of  Reports  ever  published  in  our  law, 
has  a  great  number  of  additional  references  and  some  notes ;  and  that  both  of 
these  are  generally  very  pertinent,  and  show  great  industry  and  judgment  in 
the  editor.— [Note  136.] 

(2)  And  there/ore  gift  in  tail  saving  the  reversion  tenend'  de  capitalibus 
dominis  feodi  per  servitia  debita  is  void,  and  the  donee  shall  hold  of  the  donor, 
as  he  holds  over.  6  E,  8.  28.  45  E.  3.  27.  2  E.  4.  5.  4  H.  6. 20.  Champer- 
nan's  case.     Vid.  27  B,  8.  18.     Hal.  MSS.— [Note  137.] 

(3)  But  if  tenant  hy  chivalry  makes  gift  in  taxi  rendering  rent  only,  the  tenure 
shall  be  chivalry  but  the  rent  aocumuiative.  Vid.  hie.  52.  Dy.  52.  Keilw.  125. 
— TTal.  MSS.— [Note  188.] 
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by  knights  Beryioe.     If  a  man  seised  of  land  in  the  right  of  his  (2  Ro.  Abr. 
wife  holden  by  knights  service  giveth  the  same  lands  in  taile  ^^^O 
generally,  the  donee  shall  not  hold  of  him  by  knights  service, 
because  his  wife  held  the  hnd,  and  he  had  nothing  but  in  her 
right.     And  in  that  case  the  baron  hath  gained  a  new  reversion 
by  wrong,  and  therefore  such  a  donee  shidl  doe  fealtie  only  (4). 

A.  seised  of  two  acres  of  land  holdeth  the  one  of  B,  by  (Doeir.  Pla«. 
knights  service,  and  twelve  pence  rent,  and  the  other  of  C.  in  M*) 
socage  and  one  pennie  rent,  and  makes  a  gift  in  taile  of  both 
acres  without  any  expresse  reservation  of  any  tenure.  In  this 
case  the  donor  hath  but  one  reversion.  And  yet  he  shall  make 
several  avowries,  because  there  be  scverall  tenures  created  by 
law  in  respect  of  the  severall  tenures  over  :  and  the  avowrie  is 
made  in  respect  of  the  tenures. 

Lord,  mesne  and  tenant,  the  tenant  holdeth  by  four  pence,  (2  Ro.  Abr. 
and  the  mesne  by  twelve  pence,  the  tenant  makes  a  gift  in  taile  ^^^•) 
without  reserving  any  thing,  by  reason  whereof  he  holdeth  by 
four  pence,  in  respect  of  the  tenure  over.     Afterwards  the  re- 
version escheats,  now  shall  the  donee  hold  by  twelve  pence,  for 
the  mesnaltie  which  was  four  pence  is  extinct,  and  the  law 
reserved  the  tenure  upon  the  gift  in  taile,  in  respect  of  the  mes- 
naltie, and  when  the  mesnaltie  is  extinct,  the  former  rent  be- 
tween the  donor  and  donee  is  extinct  also }  and  then  by  the  49  s.  3. 10. 
same  reason  that  the  donee  shall  take  advantage,  if  the  donor  by 
release  or  confirmation  had  holden  by  lesser  services,  by  the 
same  reason  he  shall  be  prejudiced,  when  he  holdeth  by  greater 
services  (5). 

''  Exctpt  the  donees  in  /rankmarriage.**     It  is  to  be  under-  Braoton,  lib.  2. 
stood,  that  although  the  land  be  given  in  liberwn  maritagium^  fo.  21. 
in  fee  marriage  generally,  yet  first  the  law  doth  make  a  limita-  f  {^^**°i^'  3^ 
tion  of  this  word  (free),  viz.  till  the  fourth  degree  be  past,  for  cap.  il.  i  lib.  6. 
the  reason  that  our  author  here  yecldeth  (6).     And  2.  albeit  it  cap.  2.    Vid. 
be  free  marriage,  yet  the  donees  and  their  issues  until  the  fourth  f^^^^^Ji  ^^' 
degree  be  past  shall  do  fealtie,  for  that  it  is  incident  to  everie  p^t  178.  a^) 
tenure  (except  frankealmoigne)  and  cannot  be  separated  from  it, 
and  therefore  the  donees  and  their  issues  shall  hold  it  as  freely 
till  the  fourth  degree  be  past  as  the  donor  can  make  it.     See 
more  of  this  in  the  Chapter  of  Frankalmoigne. 


(4)  Quaere  oftkis  case ,  for  the  new  reversion  is  hdd  in  chivalry,  Vid.  4  IT.  G. 
21. 6y  BaUh,  B.  holds  of  A,  in  chivalry y  and  gives  in  tail  to  C.  who  maJces 
lease  to  R,  for  life  and  dies.  The  isstie  of  C.  shall  he  in  ward  to  A.  not  to  B. 
the  donor,     Hal.  MSS.— [Note  139.] 

(b)  Vid.  Keilw.  125.  129.— Hal.  MSS. 

(6)  And  therefore  after  the  fourth  degree  the  issue  shall  have  formedon  and 
count  of  a  gift  in  frankmarrUige ;  hut  the  warranty  and  acquittal  are  gone, 
12  K  4.  9.  Vid.  10  E,  3.  26.  4  E.  3.  5.  Attornment  hy  donee  in  franks 
marriage, — ^Hal.  MSS. — [Note  140.] 
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Sect.  20. 

^iVD  the  degrees  in  franhmarriage  ehall  he  accounted  in  this  manner f 

viz.  from  the  donor  to  the  donees  in  franhmarriage  the  first  degree^ 

because  the  wife  that  is  one  of  the  donees  ought  to  he  daughter^  sister^  or 

other  cosen  to  the  donor.    And  from  the  donees  unto  their  issue  shaU  he 

accounted  the  second  degree^  and  from  their  issue  unto  their  issTie  the 

third  degree  J  and  so  forth.    And  the  reason  is^  because  that  after  every 

9uch  gifty  the  issues  of  the  donor ,  and  the  issues  of  the  donees  after  the 

fourth  degree  past  of  both  parties  in  such  forme  to  be  accounted^  may 

by  the  law  of  the  holy  church  entermarie  (1).    And  that  the  donee  in 

franhmarriage  shall  be  said  to  be  the  first  degree  of  the  foure  degrees, 

a  man  may  see  in  a  plea  upon  a  writ  of  right  of  ward,  P.  31  E.  3, 

where  the  pi.  pleadeth  that  his  great  grandfather  was  seised  of  certain  e 

landSy  ^e.  and  held  the  same  of  another  by  knights  service^  ^c.  who  gave 

the  land  to  one  Balph  Holland  with  his  sister  in  frankmarriagCy  ^e. 

[a]  Vide  Soot      \I7HEBE  Littleton  saith  [a]  that  the  donees  in  frank- 
IJ- ij- W|- 268,    V  V  manage  shall  hold  by  fealtie  only  nntil  the  fourth 
2«9, 171. 758.      i^i^ degree  be  past,  and  then  the  isAne  in  the  fifth  de-  [*  Q3. 1 

gree  shall  hold  of  the  donor  as  the  donor  holdeth  over,  Lb-    J 
[h]  aiaayilL        [6]  Vide  Bracton  ubi  mpra,  Ita  quod  iUe  cui  terra  sic 
fib.  7.  cap.  18.     dcUafuit,  nullum  irtde  faciat  servitium  tuque  ad  terttum  hoeredem^ 
foLl^  ^^  usque  quartum  gradum,  ita  quod  tertius  hasres  sit  inclusus.  And 

Britton,  o.  119.  herewith  also  agreeth  Fleta  ubi  supra.  And  the  [c]  learning  of 
Fleta,  lib.  3.  degrees  set  out  in  the  oivil  and  canon  law  (wherein  I  find  some 
oap!  2!'  *^^^'  *'  difference)  is  worth  the  knowledge,  to  the  end  that  Littleton  and 
[e]  Vid.  10  E.  8.  the  law  in  this  case  may  the  better  be  understood,  which  I  will 
tit  ATowr7,l57.  divide  into  certain  rules;  whereof  the  first  is,  that  a  per- 

li**  Ji^bT^**  ^^^  ^^^  ^^^^  ^  ^  person  in  the  line  of  consanguinitie  maketh 
Gard.  116*.  *  a  degree.  And  it  is  to  be  understood,  that  a  line  is  threefold, 
21 H.  7.  80.        viz.  the  line  ascending,  descending,  and  collaterall.     And  first 

for  example,  of  the  ascending  line,  take  the  sonne  and  add  the 
father,  and  it  is  one  degree  ascending;  add  the  grandfather  to 
the  father,  and  it  is  a  second  degree  ascending. 

So  as  how  many  persons  there  be,  take  away  one,  and 
(Plowd.i44.)      ^''^^^'^you  have  the  number  of  degrees.    If  there  be  foure 

persons 


(1)  Nota,  by  the  intent  of  Littleton  in  some  cases  before  the  fourth  degree 
pcuses  from  the  donor  there  may  be  intermarriagej  and  yet  the  land  shall  he 
holden  quit  till  it  be  passed.  A.  gives  land  in  frank-marriage  with  the  daugh- 
ter of  his  sister  J  the  issue  of  A.  and  the  donee  may  intermarry  after  the  fourth 
degree^  yet  the  fourth  degree  shall  not  be  passed  quoad  the  tenure.  Yid.  pag. 
sequent.  A.  gives  to  the  daughter  of  iV.  in  frank-marriage^  C.  and  the  issue 
of  Ni  may  intermarry,  because  they  are  in  quinto  gradu  consan^initatis,  yet 
Ais  is  only  the  first  degree  quoad  the  privilege  of  tenure.  Hal.  MSS.  There 
is  something  apparently  wanting  in  the  state  of  brd  Hale's  latter  case;  for  it 
is  not  expressed  who  C.  is,  and  how  C.  and  the  issue  of  N.  are  related  in  the 
fifth  degree.  But  this  accidental  omission  may  be  easily  supplied,  and  the 
doctrine  will  be  equally  intelligible  by  only  supposing  the  consanguinity  to  be 
as  lord  Hale's  case  requires. — [Note  141.] 
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persoDS  it  is  the  third  degree,  if  fiye  the  fourth,  for  one  most 
exceed,  and  then  you  have  the  deoree.  Likewise  by  the  de- 
scending, take  the  father,  and  add  the  sonne,  and  it  is  one 
degree ;  then  take  the  sonne  and  add  the  grandchild,  and  it  is 
the  second  degree ;  and  so  likewise  farther.  Wherein  observe 
that  the  father,  Boa  and  grandchild,  albeit  there  are  three  per- 
Bons,  yet  they  make  but  two  degrees,  because  (aa  it  hath  been 
said)  one  must  ezoeed  for  making  a  degree. 
^  .     .   It  is  to  be  noted,  that  in  every  line  the  person  must  (Vid.  Stat 

"  *  '■'  be  reckoned  from  whom  the  computation  is  made.    And  3|  H.^oap.  38. 
there  is  no  difference  between  the  canon  and  civill  law  in  the  ^  ^■'te^' 
ascending  and  descending  line  (2) ;  for  those  whom  the  civilians  25  H.  8.  oap. 
do  reckon  in  the  second  degree,  the  canonists  do  reckon  in  the  22.) 
first  (8) }  and  those  whom  they  place  in  the  fourth, 

[24. 1  these  place  JMi*  in  the  second.  Therefore  if  we  will 
a.  J  know  in  what  degree  two  of  kindred  do  stand  accord- 
ing to  the  civill  law,  we  must  begin  our  reckoning 
from  one,  by  ascending  to  the  person  from  whom  both  are 
branched,  and  then  by  descending  to  the  other  to  whom  we  do  (Plowd.  444.) 
count,  and  it  will  appeare  in  what  degree  they  are.  For  ex- 
ample, in  brothers  and  sisters  sonnes,  take  one  of  them  and 
ascend  to  his  father,  there  is  one  degree ;  from  the  father  to  the 
grandfather,  that  is  the  second  degree ;  then  descend  from  the 
grandfather  to  his  sonne,  that  b  the  third  degree ;  then  from  his 
sonne  to  his  sonne,  that  is  the  fourth.  But  by  the  canon  law 
there  is  another  computation,  for  the  canonists  do  ever  begin 
from  the  stocks,  namely,  from  the  person  of  whom  they  do 
descend ;  of  whose  distance  the  question  is.  For  example,  if 
the  question  be,  in  what  degree  the  sonnes  of  two  brothers 
stand  by  the  canon  law,  we  must  begin  from  the  grandfather 
and  descend  to  one  sonne,  that  is  one  degree ;   then  descend  to 

his 

(2)  The  words  htU  in  the  coUateral  line  there  is  seem  necessary  to  the  sense 
of  this  passage ;  and  though  not  to  be  found  in  any  edition  of  lord  Coke's 
Commentary,  were  probably  omitted  by  mistake. 

(3)  A.  (r.  and  A,  are  in  the  fourth  degree  per  utramque  legem. 

/ * V  N,  and  K,  are  in  the  fourth  d^ree  by  the  canon  laWy  hut 

C  .  .  .  B .  .  .  D  »n  (Ae  eighth  degree  by  the  citnl  law,     N.  and  C,  are  inr  the 

:  :  :  forth  degree  by  the  canony  in  the  Jifih  by  the  civil  laic. 

H  .  .  .  E  .  .  .  L  Vide  pro    computatione    graduum  consanguinitatis  juxta 

:  :    utramque  legem  Cans.   35.   qumst.   5.  pars.  2  in  Decret. 

I  .  .  .  F  .  .  .  M  Juxta  jura  canonica. — ^I.  Ascendentium  et  descendentium 

:  :    quot  sunt  persons^,  de  quibus  quseritur,  computatis  inter- 

K .  .  .  G .  .  .  N  mediis,.  primft,  dempti,  tot  sunt  sradus  inter  eas.     II.  Pro- 

oollatmlibus.  CoUateralium  in  lineft  sequali  quoto  gradu 
quis  distat  k  stipite  communi,  toto  distant  inter  se  vel  sibi  attinent.  CoUatera- 
lium in  linei  insDquali  quoto  gradu  remotior  dbtat  &  communi  stipite,  toto  inter 
se  distant. — Juxta  Jus  civile, — ^I.  In  line&.  recti  ascendentium  et  descendentium 
quot  sunt  persons,  de  quibus  quaaritur,  computatis  intermediis,  unli  dempt&,  tot 
sunt  gradus  inter  eas.  II.  CoUateralium.  I.  In  line4  sequali,  quota  gradu 
qui  distat  a  communi  stipite,  toto  duplicate  distant  inter  se,  vel  sibi  attinent ; 
nam  quselibet  persona  facit  ^radum.  2.  In  lineft,  insBquali,  quot  sunt  personsB, 
stipite  dempto,  tot  sunt  gradus. — Nota  in  contractibus  matrimonialibus  compu- 
tatio  canonica  est  recepta,  et  hoc  per  decretalem  Innocentb  tertii  in  concilio 
general!.     Hal.  MSS.— [Note  142.] 
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his Bonne,  that  is  another  degree;  then  descend -againe  from 
the  grandfather  to  his  other  sonne,  that  is  one  degree ;  then 
descend  to  his  sonne,  that  is  a  second  degree ;  so  in  what  degree 
either  of  them  are  distant  from  the  common  stocke,  in  the  same 
degree  they  are  distant  bctweene  themselves :  and  if  they  be  not 
equally  distant,  then  we  must  observe  another  role.  In  what 
degree  the  most  remote  is  distant  from  the  common  stocke,  in 
the  same  degree  they  are  distant  betweene  themselves,  and  so 
the  most  remote  maketh  the  degree.  And  albeit  the  donee  be 
a  cousin  in  the  third  or  foorih  degree  from  the  donor,  yet  in 
this  computation  it  maketh  the  first  degree :  gradus  didtur 
dgradiendo,  quia  grajdiendo  asccnditur  et  descenditur.  And  thus 
much  of  the  civile  and  canon  law  is  necessarie  to  the  knowledge 
of  the  common  law  on  this  point  (1) :  and  herewith  agreeth  our 
author  in  the  words  following. 

'^  The  issues  ofiivp  donor  ^  and  the  issues  of  the  donees  after  the 
fourth  degree pasi  ofhothparties  in  such  forme  to  hea/xountedj  may 
by  the  law  of  the  holy  church  enfermarie."  (Of  the  holy  Church). 
[dl  Brit.  0. 119.   F^]  So  as  hereby  it  appeareth,  that  the  computation  of  the 
Accord.  Flet       degrees  in  this  case,  must  be  according  to  the  canon  law.     But 
lib!  s!  c^2.  ^^  ^^  necessarie  to  be  knowne  concerning  marriages  betweene 

[•}  32  H.  8.         persons  of  kindred  one  to  another,  that  it  is  enacted  [e]  by  the 
^^  ^-  statute  of  32  ff.  8,  that  no  reservation  or  prohibition  (God's 

law  except)  shall  trouble  or  impeach  any  marriage  without  the 
Levitical  degrees  (2). 

The  case  vouched  by  Littleton  in  31  E.  3,  you  shall  finde 
abridged  by  Fitz.  tit.  Gard.  116.  And  albeit  this  yeare  of 
31  E.  3,  was  never  in  print  till  Fitzherhert  did  abridge  it  and 
publish  it  in  print,  anno  11  H.  8,  and  goeth  under  the  name  of 
broken  yeares,  yet  here  it  appeareth  by  our  author,  that  the 
same  is  of  author! tie  in  law,  as  hereafter  also  in  other  places 
shall  be  observed. 


(1)  See  further  as  to  consanguinity  and  the  manner  of  computing  its 
degrees  by  the  civil  and  canon  law,  Blackst.  Law  Tracts.  8,  vo.  ed.  v.  1.  p.  14, 
and  173,  and  the  annotations  in  the  edit,  of  the  Corp,  Jur,  Canon,  by  the 
Fiihmi  on  that  part  of  Gratian's  Decretum  cited  by  lord  Hale,  and  Inst.  lib.  3. 
tit.  0,  et  Dig.  38.  tit.  10,  and  the  commentators  on  those  titles. 

(2)  T lie  following  passages  from  the  canon  law  are  in  Hal.  MSS. — Extrav. 
de  consang.  et  affin.  c.  9.  Vir  qui  i  stipite  quarto  gradu  mulieri,  quse  ex  alio 
latere  distat  quinto,  licit^  copulatur. — ^Nota  antiquitns  usque  ad  septimam 
generationem  nullus  de  su&  cognatione  ducat  uxorem.  Decret  2.  Causa  52. 
qusest.  2.  can.  11.  Sed  in  ooncilio  generali  sub  Innocentio3^  prohibitio  copulas 
conjugalis  quartum  consanguinitatis  et  affinitatis  non  ezcedat,  viz.  in  collate- 
ralibus ;  sed  in  directe  ascendentibus  prohibetur  contractus  matrimonialis  in 
infinitum.  Extrav.  de  consanguinitat,  &c.  can.  8. — See  further  as  to  the  pro- 
hibition of  marriages  for  affinity  or  consanguinity  in  Tayl.  Elem.  Civ.  L.  314. 
Inst.  lib.  1.  tit.  10.  Dig.  lib.  23.  tit.  2.  Cod.  lib.  5.  tit.  4.  Nov.  74.  Gibs.  Cod. 
Jur.  Ecdesiast.  Anglican.  Ist  ed.  v.  1.  p.  494.  Bum.  Eccles.  L.  tit.  Marriage. 
Vin.  Abr.  Marriage.  E.— [Note  143.] 
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^i\rZ>  all  tJiese  entaUes  aforesaid  be  specified  in  the  said  statute  of  W. 
2.  Also  there  be  divers  other  estates  in  taiUy  though  they  be  not  by 
expresse  words  specified  in  the  said  statute^  but  they  are  taken  by  the 
equitie  of  the  same  statute.  As  if  lands  be  given  to  a  many  and  to  his 
heires  males  of  his  bodie  begotten;  in  this  case  his  issue  male  shall  in- 
herit,  and  the  issue  female  shall  never  inherity  and  yet  in  the  other  en- 
tailes  aforesaid,  it  is  otherwise. 

*'  A  ND  aU  these  entailes  aforesaid  be  specified  in   the  said 
statute  of  W.  2."    And  so  it  appearetb  by  the  said  statute. 
"  Also  there  be  divers  other  estates  in  taiUj  &cJ*     And  herewith 
a^eeth  CarboneTs  ease,  33  Edw.  3,  tittUo  Taile^  5. 

That  the  cases  of  the  statute  are  set  down  but  for  examples 
of  estates  taile,  generall  and  specially  and  not  to  exclude  other 
estates  taile.     3  IJ,  3.  32.    18  Ass.  p.  5.    18  E,  3.  46.    1  Mar.  z  e.  8.  32. 
Dyer,  46.  PI.  Com.  Seignior  Barkley*s  case,  fo.  251.     For,  18  ^  8-  *«• 
Exempla  illustrant  non  restringunt  legem.  ^  Mar  Di  46 

[34. 1       J»*  ''Equitie'^   is   a  construction    made    by   the  ^^-  ^<^™'  ^^l- 
b.    J  judges,  that  cases  out  of  the  letter  of  a  statute,  yet  ^^^'^I'x 
,        being  within  the  same  mischiefe,  or  cause  of  the  making 
of  the  same,  shall  be  within  the  same  remedie  that  the  statute 
provideth :  and  the  reason  hereof  is,  that  for  the  law-makers 
could  not  possibly  set  downe  all  cases  in  expresse  terms :  .jEguitas 
est  convenientia  rerum  qua  cuncta  cocequiparaty  et  quoR  in  pari' 
bus  rationibus  paria  jura  et  judicia  desiderat.     Ai^d  againe, 
jEquUas  est  perfecta  qucedam  ratio  quce  jus  scnptum  interpre- 
tatur  et  emendaty  nulld  scrtpturd  comprehensaf  sed  solum  in  verd 
ratione  consistens.     ABquitas  est  quusi  cequalitas.     Bonus  judex  Braet  lib.  4. 
secundum  cequum  et  bonum  judicata  et  cequttatem  stricto  jiiri  fol.  186. 
prcefert,     Etjus  reapicit  asquitatem  (1). 

"  As  if  lands  be  given  to  a  m^n,  and  to  [/]  his  heires  males  [/]  is  Aes.  p.  5. 
of  his  bodie  begotten;  in  this  case  his  issue  male  shaU  inherit ,  18  K  8.  46. 
and  the  issue  femate  shall  never  inherity  ^c^    This  shall  be  ex-  ^^^  \  ^^ 
pbined  aftetward,  Sect.  24.  (2).  8  s.  8.  32. 

PL  Com.  Beignior  Barkley's  CMe.    1  Mar.  Dy.  46.    V.  Beot  24. 

Sect.  22  &  23. 


TlSf  the  same  manner  it  t9,  if  lands  or  tenements  be  given  to  a  man  and 

to  his  heires  females  of  his  bodie  begotten ;  in  this  case  his  issue 

female  shall  inherit  by  force  and  forme  of  the  said  gift,  and  not  his 

issue  male.    For  in  such  cases  of  gifts  in  taile,  the  will  of  the  donor 

otUfht  to  be  obserzedj  who  ought  to  inherit,  and  who  not. 

AND 


(1)  As  to  the  construing  statutes  by  equity,  see  Plowd.  9, 10.  17,  18.  36. 
46.  63.  57.  69.  82.  88.  109.  124.  177.  204.  244.  363,  364.  366.  371.  464. 
466.  See  also  Yin.  Abr.  Statutes,  E.  6;  Hatt.  Treat,  on  Stat;  Ash.  Exposit. 
of  Stat,  by  £q. ;  and  Com.  Dig.  Parliament,  R.  10. 

(2)  And  see  such  sptcial  heir  is  in  by  descent,  and  shall  have  his  age,  24  E. 
3.  60.— Hal.  M8S.— [Note  144.] 
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J  JV2)  in  ease  where  lande  or  tenemente  he  given  to  a  man^  and  to  the 
heires  males  of  his  hodie^  and  he  hath  issue  two  sonnesj  and  dieth, 
and  the  eldest  son  enter  as  heire  maUy  and  hath  issue  a  daughter^  and 
diethj  his  brother  shall  have  the  land^  and  not  the  daughter^  for  that 
the  brother  is  heire  male.  But  otherwise  it  is  in  the  other  entailes, 
which  are  specified  in  the  sayd  statute. 

^I^HESE  two  Sections,  or  any  thing  therein,  do  need  no  expla- 

^   nation,  in  respect  they  shall  be  ateo  explained  hereafter  in  the 

next  Section,  saving  onelj  these  words  {wito  ought  to  inherit)  are 

verie  observable,  for  they  implie  a  diversitie  betweene  a  discent 

(Post  164.  <^Qd  a  purchase.   For  when  a  man  giveth  lands  to  a  man  and  the 

1  Go.  103,  lOi.)    heires  females  of  his  body,  and  dyeth,  having  issue  a  son  and  a 

(Hob.  31.)  daughter,  the  daughter  shall  inherit;  for  the  will  of  the  donor 

[^]  9  H.  6. 24.     (the  statute  working  with  it)  shall  be  observed.   But  in  case  M 

»J  5*  5*  if'  ^'   of  a  purchase  it  is  otherwise;  for  if  A.  have  issue  a  sonne  ana 

Done  ^.  tit^*"   *  daughter,  and  a  lease  for  life  be  made,  the  remainder  to  the 

Nosme  1,'  k  40.   heires  females  of  the  bodie  of  A,   A.  dieth,  the  heire  female  can 

Dyer,  23.  take  nothing,  because  she  is  not  heire  (3);  for  she  must  be  both 

33  BL  374. 
SheUy's  case,  1  Co. 

heire 

(3)  A,  hath  issue  a  son  and  a  daughter.  The  daughter  marries  B.  and,  has 
issue  two  daughters.  A.  devises  to  his  son;  but  if  he  die  without  issue  my  land 
shall  go  to  my  right  heirs  of  my  name  and  posterity,  and  dies.  The  son  dies 
without  issue,  Ruledy  that  the  land  shall  not  go  to  the  uncle,  for  though  of  his 
name,  he  is  not  heir,  for  the  issue  of  the  daughter  is  heir.  H,  11  Jac,  C,  B. 
Counder  and  Gierke,  Mo,  863,  and  Hob,  29.  Hal.  MSS. — 5ee  the  same  case 
in  1  Brownl.  129. — ^This  case  of  Counder  and  Gierke  is  apparently  cited  by 
lord  Hale  in  confirmation  of  lord  Coke's  position  as  to  the  necessity  of  being 
heir  as  well  sa  female,  in  order  to  take  hj  purchase  under  a  limitation  to  the 
heir  female;  and  it  is  observable,  that  there  is  not  one  word  in  lord  Hale's 
note  intimating  the  least  disapprobation  of  the  doctrine.  However,  it  so  hap- 
pens, that  in  more  modem  times  the  propriety  of  this  doctrine  has  been  ques- 
tioned by  very  respectable  persons,  who  have  treated  it  as  equally  unsupported 
by  reason  and  authorities  of  law.'^  But  perhaps  this  censure  of  lord  Coke  mav 
have  been  too  hasty ;  and  it  may  be  doubted,  whether  there  is  a  passage  in  all 
his  works,  more  capable  of  standing  the  severest  test  of  modem  criticism. 
Therefore  the  remainder  of  this  note  shall  be  employed  in  the  defence  of  lord 
Coke's  doctrine,  and  in  explaining  the  qualifications  with  which  it  ought  to  be 
understood;  and  for  this  purpose  it  shall  be  formally  examined,  first  aa  a  rea- 
sonable rule  of  construction,  and  secondly  by  the  authorities  &nd  determined 
cases. 

When  land  is  given  to  the  Jieirs  female  of  the  body  of  one,  either  not  having 
any  preceding  estate,  or  not  having  a  preceding  estate  of  freehold,  the  words 
cannot  be  construed  as  giving  an  inheritable  quality  to  an  estate  already  vested 
and  limiting  the  course  of  descent,  but  necessarily  must  operate  on  the  first 
taker  as  a  descriptio personoe  and  name  of  purchase;  and  lord  Coke's  doctrine 
means  nothing  more,  than  that  those  claiming  under  such  i  description  should 
fuUy  answer  to  it,  and  consequently  that  such  as  have  only  Jialf  of  the  descrip- 
tion should  be  excluded.  Now  it  is  to  be  considered,  that  the  description 
consists  of  two  parts,  one  requiring  that  the  donee  should  be  heir,  the  other 
that  the  donee  should  be^^o^;  and  if  being  heir  without  being /4?maZe  will 
not  give  a  title,  why  on  the  other  hand  should  being  female,  without  being  also 
heir,  be  sufficient?  It  is  not  a  solid  objection  to  lord  Coke  to  say,  that  his 
construction  is  strict^  literal;  and  founded  on  a  rigid  adherence  to  the  proper 

and 
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heire  and  heire  female,  which  she  is  not,  because  the  brother  is 
beire,  and  thefefore  the  will  of  the  giver  cannot  be  observed, 

because 

and  technical  sense  of  words ;  because  it  is  reasonable  to  presume  in  favour  of 
the  estaUished  sense  of  all  words,  unless  there  are  oQur  words  or  some  special 
circumstances  to  shew  a  different  sense  in  the  mind  of  the  person  using  them, 
and  lord  Coke  apparently  intends  to  put  a  case  in  which  luither  occur.  But 
it  has  been  observed,  that  where  heirs  female  of  the  body  are  words  of  limitation, 
a  female  may  take  by  descent  as  special  heir,  though  not  heir  general;  and  it  is 
asked,  why  should  not  the  same  person  be  equally  canable  of  taking  by  pur- 
chase f  This  objection  is  plausible  but  not  unansweraole.  Where  heirs  female 
of  the  body  are  words  of  limitationf  they  are  necessarily  used  to  regulate  the 
succession  in  a  special  manner,  which  object  of  the  donor  cannot  be  attainted 
without  ft  continual  exclusion  of  heirs  general  when  they  happen  to  be  males; 
and  this  establishment  of  a  new  kind  oi  heirship  is  a  ground  for  presuming  that 
the  donor  by  heirs  means,  not  those  who  are  so  by  the  general  law  of  descent, 
but  those  who  are  so  according  to  the  special  course  of  descent  he  professes 
to  introduce.  But  where  heirs  female  are  only  words  of  purchase,  they  are 
used  to  de&ribe  who  shall  take  the  estate  at  one  particular  time  and  in  one 
inttdncey  and  establishing  a  new  course  of  suooession  is  not  the  object  in  view; 
and  it  not  being  so,  the  ground  of  presumption,  which  governs  the  former 
case,  is  wanting.  But  it  may  be  insisted,  that^  in  the  case  put  by  lord  Coke, 
heifs  female  of  the  body  have  a  dovil>le  effect,  and  after  operating  as  words  of 
purchase,  operate  a  second  time  as  words  of  limitation,  and  being  allowed  to 
point  at  an  heir  special  in  their  latter  application,  ought  to  have  the  same  con- 
struction in  the  former ;  for  in  such  a  case  it  would  be  strange  to  suppose,  that 
heirs  female  were  used  in  twp  different  senses.  This  is  refining  on  the  ob- 
jection made  to  lord  Coke's  doctrine,  and  placing  it  on  a  stronger  light  than  it 
hitherto  appears  to  have  been  ureed.  But  even  in  this  shape  the  objection 
would  not  prove  any  thinff  absura  in  lord  Coke's  general  doctrine,  and  would 
only  shew  that  he  had  chosen  an  improper  example  for  its  illustration,  and 
that  he  should  have  stated  a  case  in  which  heirs  female  can  only  operate  as 
words  oi  purchase,  as  where  a  gift  is  made  to  the  heirs  female  of  the  body  of  A, 
and  their  heirs,  or  the  heirs  of  their  bodies.  So  much  for  the  propriety  of  lord 
Coke's  doctrine  independently  of  authorities ;  but  if  it  is  compared  with  them, 
it  will  appear  still  more  defensible,  and  by  Uiem  it  is  even  applied  to  the  same 
sort  of  case  as  is  stated  by  him.  The  necessity  of  being  €u:taally  heir  in  the 
strict  sense  of  the  word,  to  take  by  jnircAoM*  under  that  description,  appears 
by  authorities  of  three  kinds. — ^The  first  order  of  cases  consists  of  those,  by 
which  it  has  been  settled,  that  if  land  is  given  to  A,  for  life,  with  remainder  to 
the  heirs,  or  heires  of  the  body  of  B.  and  A.  dies  before  B.  or  B.  is  attainted 
of  felony,  and  afterwards  dies  before  A.  the  remainder  becomes  void.  In  the 
former  case  it  is  so,  because  B,  being  living  at  the  determination  of  the  par- 
ticular estate,  no  person  can  then  answer  to  the  description  of  his  heir,  for 
non  est  hasres  viventis.  In  the  latter  case  it  is  so,  because  B,'s  attainder,  by 
corrupting  his  blood,  prevents  his  having  an  heir.  Now  in  both  these  cases 
there  is  as  much  reason  for  departing  from  the  rigid  sense  of  the  word  heirs, 
and  presuming  in  favour  of  an  heir  apparent  in  the  first  case,  and  of  such  person 
as  would  be  heir  if  there  was  not  an  attainder  in  the  second,  as  there  is  for  pre- 
suming in  favour  of  an  heir  special  in  the  case  of  a  gift  to  the  heirs  female  ; 
and  yet  the  doctrine  is  so  fixed  by  authorities,  that  the  judges  of  modern  times 
have  not  yet  deviated  from  it  even  in  the  case  of  last  wills,  except  when  induced 
to  adopt  a  less  strict  construction  by  some  additional  words  strongly  expressive 
of  using  heirs  in  a  special  sense,  as  where  land  is  devised  to  the  heir  mcUe  of  A. 
now  living.    See  post.  878.     Hussey's  case,  Bro.  Abr.  Done,  61,  the  case  of 

James 
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because  here  is  no  gift,  and  therefore  the  statute  cannot  worke 
thereupon.     And  so  it  is  if  a  man  hath  a  sonne  and  a  daughter, 

and 

James  and  Richardscyi,  Pollexf.  457,  that  of  Burohett  and  Durdant,  2  Ventr.  311; 
Darbison  and  Beaumond,  in  Vin.  Abr.  Devite,  U.  b.  pi.  5,  but  more  accurately 
in  1  P.  Wms.  229,  and  Fortesc.  Rep.  18,  and  that  of  Frogmorton  and  Wharrey, 
Wiis.  vol.  2.  part  3.  page  125,  and  144.  See  further  Vin.  Ab.  Remainder,  1. 
— Another  series  of  authorities,  conformable  to  lord  Coke's  doctrine,  consists 
of  cases,  in  which  it  has  been  agreed,  that  where  heir  is  a  word  of  purchaM, 
the  heir  at  common  law  shall  take  Gavelkind  or  Borough  English  land,  unless 
the  ctt^tomary  heir  is  expre&dy  mentioned,  though  if  used  as  a  word  of  limitation, 
the  cnstomary  heir  shall  take  without  being  named.  See  Bro.  Abr.  Discent,  59. 
See  also  ante,  10.  a.  and  n.  4.  there,  and  the  case  of  Starkej  and  Starkej, 
Trin.  19  G.  2,  in  the  Exch.  5  N.  Abr.  404.  This  rule  in  respect  to  customary 
land  is  a  yerj  coflent  argument  for  lord  Coke  in  point  of  authority;  for 
the  property  .which  is  the  subject  of  the  gift,  furnishes  a  very  colourable 
pretence  for  preferring  the  customary  heir;  and  the  peculiar  descent  of  the 
land  by  force  of  the  custom  in  the  person  who  thus  takes  by  purchase  is 
precisely  the  same  sort  of  argument  for  the  customary  heir,  as  those  who 
differ  from  lord  Coke  draw  from  the  special  descent  by  force  of  the  gift  where 
heirs  femcUe  of  the  body  are  words  of  limitation.  On  a  nice  comparison  it  will 
bo  found,  that  the  analogy  between  the  gift  of  the  customary  land  to  heirs,  and 
the  gift  of  common  ^ii?  land  to  heirs  female  of  the  body,  is  almost  perfect;  for 
in  both  cases  the  words  operate  first  as  words  of  purchase,  and  then  as  words 
of  limitation ;  and  as  in  the  latter  case  the  heir  female  by  purchase  must  be 
the  heir  at  common  law,  and  the  heir  by  descent  must  be  a  special  heir,  according 
to  the  course  of  descent  prescribed  by  the  donor,  so  in  the  former  case  the 
heir  by  purchase  is  the  heir  at  common  law,  and  the  heir  by  descent  is  the  heir 
special  according  to  the  custom, — ^But  the  authorities  of  the  third  kind  are 
those,  which  occur  in  respect  to  gifts  to  heirs  male  orfem^e,  and  therefore 
apply  more  closely.  Of  these  the  earliest  is  John  Farringdon's  case,  9  H.  6.  23. 
and  11  H.  6.  12.  in  which  one  question  was,  whether  a  great-grandson  could 
take  by  purchase  under  a  remainder  devised  to  the  testator's  next  heir  male  and 
the  heirs  male  of  his  body,  the  great  grandson's  mother,  who  was  the  testator's 
heir  general,  being  alive  when  the  estates  precedent  to  the  remainder  deter- 
mined. The  case  was  argued  twice,  but  there  is  an  adjomatur  in  the  Year 
Book,  and  what  was  the  opinion  of  the  court  is  not  any  where  mentioned ,  but 
there  is  reason  for  supposing,  that  it  was  against  the  remainder;  for  in  20  H.  6. 
44.  Newton,  then  a  judge,  though  he  hid  before  argued  as  counsel  for  the 
remainder  in  Farringdon's  case,  lays  it  down  as  clear  law,  that  if  land  is  given 
to  A,  for  life,  remainder  to  the  right  heirs  male  of  the  body  of  B.  to  hold  to 
them  and  their  heirs  for  ever,  the  son  of  a  daughter  of  B,  being  his  heir, 
may  take  notwithstanding  he  makes  out  his  description  through  a  female ; 
and  Fortescue,  chief  justice,  assents  to  the  position.  This  construction  of 
heirs  male  of  the  body  as  words  of  purchase,  beins  attended  to,  will  be  found 
almost  necessarily  to  be  a  clear  authority  with  lord  Coke;  for  it  shews,  that 
as  words  of  purchase  they  describe  m^les  being  also  heirs  general,  whereas  as 
words  of  limitation  it  is  agreed  they  have  a  different  import,  and  signify  such 
males  as  shall  be  lieirs  special  according  to  the  particular  course  of  descent 
marked  out  by  the  donor,  though  they  do  not  happen  to  be  heirs  general ; 
which  distinction  is  the  whole  amount  of  lord  Coke's  doctrine.  But  the  next 
authority,  which  is  in  Bro.  Abr.  Bone,  61,  applies  more  directly.  There  lord 
Brooke,  after  mentioning  the  difference  taken  by  EUerker  in  Farringdon's 
case  between  descent  and  purchase,  adds  in  confirmation  of  it,  that  by  Hare, 
master  of  the  Rolls,  an  antient  apprentice,  there  is  a  difference  between  a  gift 

in 
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and  dleth,  and  lands  be  given  to  the  daughter,  and  the  heires  (Pos^  ^*  ^O 
females  of  the  bodie  of  her  father,  the  daughter  shall  take 

nothing 


in  possesnon  to  a  man  and  his  heirs  female,  dhc.  and  a  gift  to  a  stranger  the 
reTnavnder  to  the  heirs  femah  of  anoOier,  for  there  heirs  in  deed  must  he  when 
the  remainder  faUs^  and  otherwise  the  remainder  is  void  for  ever.  The  same  doe- 
trine  is  in  Plowd.  Quser.  87,  and  133,  and  the  very  learned  author  illustrates  it 
by  a  case,  the  same  as  that  stated  bj  lord  Coke.  In  Qwxre  87,  the  words 
of  the  book  are,  If  a  remainder  is  ajopointed  to  the  right  heirs  female  of  the 
hody  ofl.  S.  who  dies,  having  a  son  and  daughter,  the  remainder  shaU  he  void; 
because  the  daughter  cannot  nave  it,  in  regard  that  she  is  not  heir,  though  she  he 
female.  The  next  authority  is  Shelley's  case,  which  arose  between  the  second 
son  of  Edward  Shelley  and  a  posthumous  son  of  Edward's  deceased  eldest  son. 
One  point  was  whether  the  eldest  son  could  take  by  purchase,  under  a  re- 
mainder to  the  heires  Tnale  of  Edward!  s  body,  and  the  heires  mcUe  of  the  bodies 
of  such  heirs  male,  in  which  case  his  estate  would  not  hive  been  devested  by  the 
birth  of  the  posthumous  son  of  his  brother,  the  eldest  son  having  left  a  daughter, 
who  at  Edward's  death  was  his  heir  general.  Judgment  was  given  against  the 
second  son ;  but  from  the  report  of  lord  Coke  and  More,  it  seems  not  to  have 
been  absolutely  requisite  to  have  decided  whether  the  second  son  could  take 
hj purchase;  for  the  judges  held  that  on  account  of  the  preceding  use  for  life 
to  Edward,  the  remainder  operated  as  words  of  limitation,  though  Edward 
died  before  the  use  to  him  could  arise,  and  that  so  the  second  son  took  in 
course  and  nature  of  a  descent,  till  the  birth  of  his  brother's  posthumous  son, 
who  then  became  entitled.  See  Mo.  140,  and  1  Co.  106.  However,  lord 
Dyer  in  his  report  of  the  case  places  the  remainder  in  both  points  of  view,  and 
besides  observing  that  by  descent  the  second  son  could  only  take  the  remainder 
till  the  birth  of  his  elder  brother's  posthumous  son,  also  says,  that  he  could 
not  have  it  as  a  purchaser,  because  he  teas  not  heir  of  the  body  of  his  father,  for 
the  daughter  of  the  eldest  son  was  heir  general,  and  the  second  son  was  not  heir 
male  of  the  body  of  his  father  unless  he  was  heir  as  well  as  male.  These  words 
from  lord  Dyer,  when  it  is  considered  that  he  was  one  of  the  judges  on  whose 
opinion  Shelley's  case  was  decided,  and  that  they  are  introduced  to  explain 
the  reason  of  the  judgmens,  are  very  strong  evidence,  that  the  judges  in 
Shelley's  case  gave  their  sanction  to  lord  Coke's  doctrine  in  the  fuU  extent  of 
it,  that  is,  in  the  case  of  a  gift  where  heirs  male  of  the  body  were  both  words 
of  purchase  and  of  limitation ;  and  lord  Dyer's  authority  ought  to  have  the 
greater  weight,  because  he  is  not  contradicted  by  any  other  report  of  the  same 
case ;  not  even  bv  lord  Anderson,  who  was  counsel  for  the  second  son,  for 
he  only  takes  notice  of  lord  Coke's  account  of  the  reasons  of  the  judgment,  by 
observing  that  they  were  not  mentioned  in  court.  See  1  And.  71.  Accord- 
ingly Mr.  Serjeant  BoUe  cites  Shelley's  case  as  having  determined  the  point. 
See  2  Ro.  Abr.  416.  F.  pi.  5.  Ashenhurst's  case,  Mich.  7  Jam.  is  the  next 
authority,  and  in  that  land  was  devised  to  executors  till  900^.  should  be  raised 
for  the  preferment  of  the  testator's  three  daughters,  and  afterwards  to  his 
right  heirs  males  for  ever,  and  one  Board  was  found  by  special  verdict  to  be 
the  heir  male ;  but  the  court  of  king's  bench  held  that  he  could  not  take  the 
remainder,  because  the  three  daughters  were  the  heirs  general ;  and  in  Easter, 
17  James,  the  judgment  was  affirmed  in  the  exchequer  chamber.  This  case 
is  the  stronger,  because  it  arose  on  a  will,  and  the  testator,  in  the  devise  to 
his  heirs  male,  mentions  his  heirs  general,  which  no  doubt  was  urged  as  a  cir- 
cumstance to  shew  that  the  testator  meant  a  special  kind  of  heir,  and  might 
have  warranted  a  departure  from  the  strict  sense  of  heir  without  overturning 
lord  Coke's  general  rule.  See  Hob.  34.  and  Palm.  50.  Counden  and  Cler^ 
already  stated  from  lord  Hobart  at  the  beginning  of  this  note  in  another  ease 

where 
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noAing  bat  an  estate  for  life,  because  there  is  r3{S«n 
no  such  person  she  being  not  heire.    But  where  a  gift  L  ^*  J 

is 

where  a  devue  to  heirs  male  could  not  take  efiect,  beeause  the  heires  general 
yrere  females  ;  and  this  judgment  appears  to  have  been  also  affirmed  on  error 
in  B.  R.  See  Jenk.  Gent.  294.  There  are  several  modem  determinations  to 
the  same  purpose.  Southeott  and  Stowell,  which  was  adjudged  about  the 
29  of  Gha.  2,  one  having  two  sons  covenanted  to  stand  seised  to  the  use  of  the 
eldest  in  special  tail  male,  remainder  to  the  heirs  male  of  the  covenantor;  or 
according  to  one  report  of  the  case  the  heirs  male  of  his  body,  and  for  want 
of  such  issue  to  his  own  rieht  heirs.  The  eldest  son  dies,  leaving  a  son  and 
daughter;  the  covenantor  dies,  and  then  the  son  of  the  covenantor's  eldest 
son ;  and  the  question  was,  whether  the  second  son  or  the  daughters  of  the 
eldest  son  should  have  the  estate.  The  court  determined  in  mvour  of  the 
second  son  because  the  grandson  survived  the  grandfather,  and  beins  heir 
general  as  well  as  male  could  take  either  by  purpose  or  descent  on  his  death, 
and  therefore  it  was  immaterial  whether  an  estate  for  life  arose  to  the  cove- 
nantor bj  implication  or  not ;  but  it  was  agreed  by  the  whole  court,  and  even 
by  the  counsel  for  the  second  son,  that  if  the  srandson  had  not  survived,  the 
second  son  could  not  have  taken  by  pure?iasef  because  his  nieces  would  have 
been  heirs  general^  and  consequenUy  he  could  not  have  been  complete  heir. 
See  1  Freem.  216.  225.  1  Mod.  226.  237.  2  Mod.  207.  and  3  Kebl.  704. 
In  1695,  lord  keeper  Somers,  in  the  case  of  Starling  and  Elricky  decred  against 
one  who  claimed  to  to  take  by  purchase  under  a  devise  to  heirs  rnxde^  because 
Sk  female  was  the  heir  general.  See  Free,  in  Ghanc.  54.  The  case  of  Ford  and 
lord  Ossulston,  which  was  determine  in  Mich.  7  Ann.  by  the  king's  bench, 
is  still  stronger ;  for  in  that  one  Ford  having  issue  three  sons  and  a  daughter, 
and  also  a  brother,  devised  to  his  three  sons  successively  ip  tail  male,  with 
remainder  to  his  own  right  heirs  male  for  ever,  and  the  three  sons  being  dead 
without  issue,  the  whole  court  held,  that  the  brother  could  not  take  as  male 
heir,  1,  because  a  devise  to  heirs  male  operates  as  a  limitation  to  heirs  male 
of  the  body,  and  the  brother  could  not  be  heir  male  of  the  devisor's  body  : 
2,  beeause  the  remainder  to  the  heirs  male  were  words  of  purchase,  and  by 
purchase  the  brother  could  not  take  as  heir  male,  his  niece  being  the  heir  at 
common  law;  and  so  jealous  was  lord  chief  justice  Holt  of  departing  from  the 
established  doctrine,  that  notwithstanding  the  special  circumstances  m  the  case 
of  Pybus  and  Mitford,  which  will  presently  be  stated,  he  doubted  the  authority 
of  that  case.  See  3  Salk.  336.  11  Mod.  189,  and  Yin.  Abr.  Devise,  U.  b. 
pi.  2.  in  marg.  The  doctrine  was  thought  to  be  so  firmly  settled  by  this  last 
case,  that  in  1722  lord  ch.  Macclesfield,  in  Dawes  and  Ferrers,  which  was 
a  case  similar  to  that  of  Ford  and  Ossulston,  interrupted  the  counsel  for  the 
person  claiming  as  heir  male,  by  saying  that  he  would  not  mffer  the  bar  to  dis- 
pute what  was  the  land^-mark  and  foundation  of  the  law  ;  adding,  that  in  the 
case  of  Ford  and  lord  Ossulston  the  points  had  been  determined  on  trials  at  bar 
in  every  court  in  Westminster  BaU,  and  appeared  to  be  so  very  plain  a  case^  that 
in  the  king's  bench  the  plaintiff's  o\on  counsel  uxwld  not  ask  a  fpedal  verdict. 
See  2  P.  Wms.  1,  and  Prec.  in  Ghan.  54.  However  it  was  not  thought 
proper  to  acquiesce  in  this  opinion  of  lord  Macclesfield,  and  a  bill  of  review 
being  brought  to  reverse  his  decree,  lord  ch.  Hardwicke  directed  a  case  for 
the  opinion  of  the  king's  bench :  but  the  four  judges  of  that  court  followed 
lord  Macclesfield,  and  the  person  under  whom  the  claim  was  made  not  being 
heir  general^  they,  in  February,  1743,  certified,  that  he  could  not  take  by  the 
deaeription  of  right  heir  male.  See  the  certificate  in  Yin.  Abr.  Devise,  W.  b.  in 
a  note  on  pi.  13.  Such  is  the  list  of  grave  authorities  which  confirm  lord  Goke's 
doctrine  as  to  the  necessity  of  being  very  heir,  in  order  to  take  hjpurAoBe 

under 
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is  made  to  a  man,  and  to  the  heires  female  of  his  bodie,  there 

the 

under  the  description  of  heir  male  or  heir  /emale,  whether  of  the  body  or  not ; 
and  if  they  wanted  aid  from  his  name^  it  will  scarce  be  denied  by  the  coldest 
of  his  admirers,  that  his  private  opinion  on  a  point  of  law  he  had  so  fully  con* 
sidered,  will  even  in  these  timeSf  when  perhaps  we  are  too  apt  to  decry  those 
anoient  authors  whose  writings  a^  still  the  grand  sources  of  information  and 
instruction,  be  no  mean  addition  to  their  weicht.  However  it  must  be  con- 
fessed, that  there  are  some  oases,  in  which  tne  doctrine  has  been  deviated 
from ;  but  all  of  them,  except  one,  are  determinations  sirice  his  time,  and  be- 
sides, most  of  them  may  rather  be  deemed  exception  to  lord  Coke's  general 
rule,  than  proofs  of  its  fum-eontUnce,  The  earliest  of  these  is  a  case  in  the 
time  of  Elizabeth,  and  cited  by  lord  Hale  in  Pj^hus  and  Mitfordy  1  Yentr.  381. 
A  son  of  the  testator's  brother  was  admitted  to  take  under  a  devi»e  to  the  tes- 
tator's heir  maky  though  he  left  three  daughters;  but  the  reason  was,  because 
the  testator  introduced  the  devise  with  taking  notice  that  his  brother  had  left 
a  son,  and  that  he  himself  had  three  daughters  who  were  his  rigJu  heirs,  and 
he  also  gave  the  daughters  2000/.  on  condition  not  to  trouble  the  ?ieir.  In 
this  case  the  special  intent  of  heir  male  is  so  marked  by  the  other  words,  as 
clearly  to  take  it  out  of  the  general  rule ;  and  that  lord  Hale  meant  to  cite  it 
as  an  exception  appears  from  his  saying,  that  it  is  not  inconsistent  with  Counden 
and  Gierke,  See  1  Yentr.  882.  Bowmxm  and  Yates,  1  Cba.  Cas.  145,  is 
another  case  which  was  determined  on  fecial  circumstances ;  for  the  son  of 
a  second  marriage  was 'allowed  to  take  a  rent  charge  under  a  limitation  to 
heirs  male  by  a  second  wife,  though  not  strictly  heir,  there  being  a  son  of  the 
first  wife,  because  the  settlement  was  apparently  made  as  a  provision  for  the 
issue  of  the  second  marriase.  The  case  of  Pybus  and  Mitford,  adjudged 
36  Oh.  2,  is  liable  to  a  simUar  observation.  One,  who  had  issue  two  sons  by 
two  different  wives,  covenanted ;  to  stand  seised  to  the  use  of  the  heirs  male  of 
his  body  by  his  second  wife.  The  point  determined  by  three  judges  against 
one  was,  that  an  use  arose  to  the  covenantor  for  life,  and  that  so  the  limitation 
to  his  heirs  male  on  the  body  of  his  second  wife  being  a  remainder  in  tail 
special  executed  in  him,  his  son  by  the  second  wife  took  by  descent  as  tpecial 
heir;  but  Hale,  chief  justice,  held,  that  the  son  of  the  second  wife,  though 
not  heir  general,  might  have  taken  by  purchase,  and  according  to  Yentris, 
Wild,  justice,  was  of  the  same  opinion,  though  another  book  mentions,  that 
in  this  respect  all  the  three  other  judges  differed  from  lord  Hale.  See 
1  Freem.  370,  371.  But  the  reasoning  of  lord  Hale  shews,  that  he  did  not 
mean  to  shake  Coke's  general  doctrine,  and  that  he  founded  himself  on  the 
special  penning  of  the  deed ;  and  he  distinguished  it,  by  observing  that  the 
limitation  was  to  the  heirs  by  the  second  wife,  and  that  the  covenantor  had 
taken  notice  in  the  deed  that  another  was  his  heir  general,  there  being  a  pro- 
viso, that  if  the  son  by  the  first  wife  should,  after  the  death  of  the  son  by  the 
second  wife,  and  within  five  years  after  attaining  21,  pay  1,200/.  for  the  cove- 
nantor's younger  children,  the  uses  should  cease;  and  for  these  two  reasons 
he  thought  the  deed  sufficient  to  describe  a  special  heir.  See  Pybus  and 
Mitford,  1  Yentr.  372.  1  Freem.  351.  369.  Raym.  228.  1  Mod.  121.  159. 
3  Keb.  129.  239.  316.  338,  and  2  Lev.  75,  in  which  last  book  the  case  is  most 
fully  stated.  In  Wall  and  Baker,  Trin.  8  W.  3,  the  circumstances  were  still 
more  special;  for  according  to  lord  Cowper's  state  of  the  case  the  testator 
expressly  directed,  that  if  his  heir  should  be  a  female,  his  heir  male  should  pay 
to  his  heir  female  12/.  a  year  ovl  of  his  lands;  words  manifestly  implying,  that 
by  heir  mafe  was  meant  a  special  kind  of  heir  in  contradistinction  to  the  heir 
general  See  1  Stra.  41,  42.  Hitherto  lord  Coke's  general  rule  as  to  being 
both  heir  and  female  to  take  by  purchase  seems  unimpeached.     But  it  must 

be 
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the  donee  being  the  fivst  taker  is  capable  by  puichasOi  and  the 

heir 
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be  owned,  that  there  is  a  case  in  which  the  doctrine,  after  a  very  solemn  dis- 
cussion, received  a  most  severe  attack  from  a  judge  of  the  highest  authority. 
This  happened  in  the  famous  case  of  Brown  and  Barkham,  determined  by  lord 
chancellor  Cowper;  who  held  a  younger  brother  to  be  capable  of  taking  as 
heir  male  under  a  devise  to  the  heirs  male  of  the  body  of  the  testator's  great- 
grandfather, though  the  daughter  of  an  elder  brother  was  heir  generaiy  and 
instead  of  founding  his  decree  on  special  circumstances,  which  were  not  want- 
ing in  the  case,  most  expressly  denied  lord  Coke's  distinction  between  descent 
and  purchase.  See  Free,  in  Cha.  442.  461.  Gilb.  Rep.  116.  131,  and  1 
Stra.  35.  But  lord  Cowper's  decree,  notwithstanding  his  high  character,  was 
not  acquiesced  in ;  for  in  November  1741  the  same  case  was  brought,  by  bill 
of  review,  before  lord  chancellor  Hardwicke,  who  indeed  decreed  in  favour  of 
the  same  person,  but  was  far  from  following  lord  Gowper  in  his  reasons.  He 
admitted  lord  Coke's  distinction  to  have  been  long  ago  established,  and  pro- 
fessed to  determine  wholly  on  the  special  circumstances,  without  the  least  in- 
tention of  impeaching  the  general  rule.  In  giving  judgment  he  divided  the 
case  into  two  questions  :  1st,  whether  it  was  an  established  rule,  that  he  who 
claims  as  heir  male  by  purchase  must  be  general  heir  as  well  as  nearest  male 
descendant ;  2dly,  whether  the  apparent  intent  of  a  testator  to  the  contrary 
may  not  create  an  exception  to  the  general  rule.  According  to  a  very  good 
note  of  the  case,  lord  Hardwicke's  words  on  the  first  question  were  these :  Ab  to 
the  first  of  these  questumsy  it  cannot  be  denied  but  Aat  the  distinction  between 
an  heir  male  oftlie  body  to  take  hy  descent,  who  is  the  nearest^male  descendant 
of  the  party  claiming  through  males,  and  to  take  by  purchase,  who  must  be  heir  cm 
well  a>s  m^le  descendant  of  the  body,  hax  been  long  ago  e4ftablished.  The  statute 
de  donis  eUahlished  the  first,  and  the  second  has  been  laid  down  by  lord  Coke 
in  his  Comment  upon  Littleton,  and  is  taken  from  his  argument  in  Shelley's  case 
and  Dyer* s  report  ofQuU  com,  and  he  has  been  followed  by  some  later  authorities. 
Lord  Cowper  argued  strongly  against  this  rule;  but  oa  his  argument  is  well 
Icnown  and  very  common,  IsJiall  not  now  take  notice  of  it.  If  this  doctrine  had 
been  res  Integra  at  the  time  of  his  decree,  or  was  so  now,  lam  so  fully  convinced 
of  the  unreasonableness  of  it  that  I  would  never  eUablish  it.  But  when  a  rule  of 
law  has  long  prevailed,  it  otight  to  be  supported,  though  it  be  not  strictly  agreeable 
to  natural  reason  ;  for  in  many  instances  it  is  more  material  that  the  law  is 
settled  than  how  it  is  settled.  But  as  I  think  that  this  case  may  be  determined 
without  determining  this  question,  I  shall  leave  the  rule  unimpea^hed,  and  found 
my  decree  on  the  second  question.  He  then  proceeded  to  consider  the  second 
question,  and  after  stating  several  authorities  to  shew  there  might  be  excep- 
tions to  the  general  rule,  he  pointed  out  the  particular  circumstances  which 
he  relied  upon  in  the  case  before  him,  and  on  account  of  them  only  affirmed 
lord  Cowper's  decree.  Lord  Hardwicke's  guarded  manner  of  expressing  him- 
self on  this  last  case  amounts  to  a  full  acknowledgment  of  the  general  rule, 
and  is  the  strongest  authority  to  prove  its  existence,  because  he  avowed  his 
dislike  of  it. — Upon  the  whole,  it  is  submitted  to  the  learned  reader,  that  the 
general  rule  of  being  Jieir  general  to  take  as  heir  male  or  female  hy  purchase 
may  be  defended  as  a  reasonable  rule  of  construction,  where  the  words  merely 
operate  as  words  of  purchase,  and  more  particularly  if  the  superadded  words 
of  limitation  are  to  heirs  general,  as  where  land  is  given  to  the  heirs  fem^Ue  of 
the  body  of  one  and  the  heirs  of  their  bodies;  that  the  authorities  before  and 
in  the  time  of  lord  Coke  fully  warranted  him  in  advancing  the  rule  in  its  full 
extent,  that  is,  where  the  words  operate  as  words  both  of  purchase  and 
limitation ;  that  the  rule  has  been  confirmed  by  many  cases  since  lord  Coke's 
time ;  and  lastly,  that  as  lord  Cowper's  opinion  is  the  single  direct  authority 

in 


' 


L.  1.  C.  2,  Sect.  24.        Of  Fee  taile.  [26.  a. 

heire  female  by  deacent  (1),  tecundum  fortnam  doni:  and  there- 
fore LiuUUon  purpoielj  added  these  words,  who  ought  to  inktriL 

j^LSO^  if  lands  be  given  to  a  man  and  to  the  heire$  males  of  his 
bodtfy  and  he  hath  issite  a  Saughter^  who  hath  issue  a  sonne^  and 
diethj  and  after  the  donee  die  ;  in  this  ease  the  son  of  the  daughter  shall 
not  inherit  bg  force  of  the  entaile  ;  because  whosoever  shall  inherit  bg 
force  of  a  gift  in  taile  made  to  the  heires  maleSj  ought  to  convey  his  des- 
cent whole  by  the  heires  males.  Also  in  this  case  the  donor  may  enter^ 
for  that  the  donee  is  dead  without  issue  male  in  the  laWy  insomuch  as 
the  issue  of  the  daughter  cannot  convey  to  himseJfe  the  descent  by  an 
heire  male. 


,  14. 

devise  lands  to  a  man,  and  to  the  heires  males  of  his  body,  28  H.  6.  tit! 

and  (2)  hath  issue  a  daughter,  which  hath  issue  a  sonne,  this  sonne  ?*^'  ^\ 

shall  be  inheritable,  and  notwithstanding  in  a  gift  in  taile  the  law  '^y\^i\,  con. 

is  otherwise,  and  that  by  the  opinion  of  all  the  judges  in  the  ex-  in  Soholast 

chequer  chamber.  But  I  hold  this  case  to  be  ill-reported,  unlesse  SJ^H^i^io' 

you  will  referre  the  opinion  of  the  judges  to  the  gift  in  taile  last  37  g*  s  Br.' tit 

mentioned.  I)onneARem.6i. 

tit  Noeme,  1,  k  40.    (Hoh.  82.  Poit.  377.) 

For 

in  any  printed  book  against  the  rule,  and  it  haa  been  acted  upon  and  acknow- 
ledged in  several  subsequent  cases,  it  ousht  still  to  be  observed,  where 
the  construction  rests  singly  on  the  words  A«trs  female^  and  they  stand  un- 
explained by  any  other  words  or  circum8tances.---(Note  145.]  Post  164.  a. 
n.  2.z=rNote  in  one  of  the  MSS.  belonging  to  sir  Thomas  Sewell  there 
is  a  leport  of  the  case  of  Gwyn  v.  Hook,  which  was  argued  in  B.  R.  Mich. 
17  Gko.  2.  and  is  a  decision  in  favour  of  lord  Coke's  doctrine  applied  to 
a  will.  The  certificate  of  Lee,  C.  J.  and  the  three  other  judges,  it  beingacaae 
out  of  Chancery,  is  given  at  length,  and  appears  clearly  to  have  been  founded 
on  lord  Coke's  rule.  The  case  of  Cannel  and  Beeby,  before  Id.  Hardwicke, 
25  Nov.  1745,  which  is  amongst  sir  E.  Wilmot's  MSS.  notes,  was  decreed  in 
Chancery,  upon  the  same  rule,  against  one  claiming  under  a  devise  to  his  next 
heir  male  of  the  surname  of  Beeby,  and  the  heirs  male  of  his  body  for  ever : 
the  claimant  not  being  heir  general ;  and  the  decree  is  stated  to  have  been 
made  on  the  authority  of  Ford  v.  Lord  Ossulston,  Nov.  1708  ;  Daws  v.  Ferrara, 
2  P.  Wms. ;  and  Gwyn  v.  Hook.  See  farther,  Mr.  Feame,  in  his  Sd  edition, 
143  to  147.  [But  see  Wills  v.  Palmer,  5  Burr.  2615 )  and  Goodtitle  d.  Wea- 
ton  V.  Burtenshaw,  App.  No.  1.  Fearne's  Contingent  B^emainders,  7  edit.] 

(1)  It  is  very  unusual  to  create  an  estate  in  tail/emafe,  and  I  have  seen  an 
argument,  in  which  it  has  been  attempted  to  prove,  that  the  law  of  England 
will  not  allow  of  a  descent  through  females  only,  even  in  the  cases  of  estatea 
tail ;  but  other  authors  as  well  as  Littleton  and  Coke  mention  suxh  desoenta, 
nor  did  I  ever  hear  any  authority  cited  to  support  the  contrary  doctrine.  See 
Plowd.  Qumr.  87,  and  133.— [Note  146.] 

(2)  The  word  he^  to  describe  the  devisee,  is  wanting.     See  aoc.  Stath.  Abr. 
Vol.  I.— 22. 
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( 1  Ro.  Abr.  For  first,  albeit  a  deyise  may  create  an  inheritanoe  by  other 

^^^'^  words  than  a  gift  can,  yet  cannot  a  devise  direct  an  inheritance 

to  descend  against  the  role  of  law.  Secondly,  there  is  no  intent 
of  the  devisor  appearing,  that  the  sonne  of  the  daughter  should, 
against  the  rule  of  law,  inherit,  and  the  statute  pruvideth,  that 
voluntas  donatoriSj  dhc,  observetur.  And  I  have  heard  this  case 
often  denied  to  be  law,  both  in  the  king's  bench  and  in  the  com- 
{{]  U  H.  6. 13.    mon  pleas.    Vide  PI.  Comment.  414.  b.  And  so  it  is  [i]  mutatis 

mutandis f  when  a  gift  in  taile  is  made  to  a  man,  and  to  the  heirea 
females  of  his  body,  and  he  hath  issue  a  sonne,  who  hath  issue  a 
daughter,  this  daughter  shall  never  inherit,  because  she  must  con- 
vey by  descent  from  females.  And  for  the  reason  hereof  see  a 
15  B.  2,  tit  notable  case  in  15  E.  2.  tit.  Corone,  385,  where  it  is  adjudged  (as 
Cor.  38.*^.  before  it  had  beene)  that  the  sonne  of  a  female  should  have  an 

(Ante,  6.  b.         appeale  of  the  death  of  a  cosine,  and  yet  the  daughter  herselfe 

should  never  have  had  it.  But  there  it  is  agreed,  that  the  sonne 
[k]  Mirror,  o.  2.  of  a  female  [k]  in  a  libertate  probandd,  should  be  no  witnesse  or 
oum^M^b  14  P'*^^®  against  the  issue  of  the  male.  And  the  reason  of  this 
can.  3.    *       '   diversity  is  very  observable :  for  by  the  common  law  the 

female  0:^  might  have  had  an  appeale  as  heire  to  any  f  35. 1 

of  her  ancestors,  as  well  as  the  male.  But  by  the  statute  L    ^*    J 

(2  last  6S.)         of  Magna  Chartay  cap.  34,  NuUus  capitur  ant  impri- 

Vid.  Beipior  de  tone^r propter  appeUamfsdminse  de  morte  aUeriu9  quam  virisui, 

n  C^o!  1."**'    ^^^^^  restrainsth  not  the  sonne  of  the  female.  And  there  Scrape 

saith  per  touts  le  serjeantis  cf  Angleterre^  that  is,  by  all  the  judges 
of  the  coifc  in  Englandy  it  was  awarded,  that  the  issue  of  the 
female  should  have  an  appeale  for  the  death  of  his  cousin.  But 
in  a  libertate probandA,  the  issue  of  the  blood  female  shall  not  be 
received  to  prove  villenage  in  the  issue  of  the  blood  male,  for  the 
mother  was  diabled  by  the  common  law,  and  the  mother  might 
be  a  neife  de  eu  et  treney  that  is,  of  the  water  and  whippe  of  three 
cords  (meaning  such  a  bond.woman  as  is  used  to  servile  workes 
and  correction),  and  enfranchised  by  her  husband.  All  which 
17  B.  4. 1.  appeareth  in  the  said  booke.  And  it  is  holden  in  17  JE^  4. 1.  that 

if  a  man  be  slaine  which  hath  no  heire  of  the  part  of  his  father, 
that  his  uncle  of  the  part  of  his  mother  shall  have  the  appeale, 
and  yet  he  must  of  necessity  make  his  conveyance  by  a  woman. 
20  U.  6.  33.         Vid.  20  H,  6.  fo.  33.  the  question  suddenly  demanded  and  de- 
bated, and  no  consideration  or  mention  had  of  the  said  former 
judgments  and  authorities.  There  it  is  compared  to  a  gift  in  tale 
to  a  man  and  to  his  heires  males  of  his  body,  that  the  heire 
male  of  the  daughter  shall  not  inherit ;   which  hath  no  affinity 
to  it;  and  yet  the  authority  of  the  booke  is  great,  for  it  is  by  the 
assent  of  all  the  justices  of  the  one  bench  and  the  other  in  the  ex- 
rPost  377.)        chequer  chamber ;  and  therefore  I  leave  the  learned  and  judicious 
[i]  Stonfo^,       reader  to  his  owne  judgment.  [Z]  Vide  Stanford,  58.  b.  15  E,  2. 

^C  Coron.  3M.    ^^^*     ^^  ^  ™^^  &^^  lands  to  a  man  and  to  the  heires  males  of 

his  body  begotten,  remainder  to  him  and  to  his  heires  females  on 
his  body  begotten,  the  donee  hath  issue  a  sonne,  who  hath  issue 
a  daughter,  who  hath  issuea  sonne,  this  sonne  is  not  inheritable  to 
either  of  both  these  estates  taile,  because,  as  Littleton  saith,  the 
male  must  make  his  conveyance  only  by  males,  and  so  must  the 
female  by  females.  But  in  this  case  the  land  shall  revert  to  the 
donor.  And  therefore  the  safest  way,  when  a  man  will  entaile  his 
lands  to  the  heires  males  and  females  of  his  bodie,  is  to  limit  the 
first  estate  to  him  and  the  heires  males  of  his  body,  the  remainder 
to  him  and  to  the  heires  of  his  body,  and  then  all  his  issues  what- 

soever 


L.  1.  C.  2.  Sect  25.        Of  Fee  taUe.  [26.  h. 

floerer  are  inheritable.    But  if  A,  hath  isime  a  sonne  and  a  daugh- 
ter and  dieth,  and  the  sonne  hath  issue  a  daughter  and  dieth,  and 
a  lease  for  life  is  made,  the  remainder  to  the  heires  females  of  the 
body  of  A. ;  in  this  case  the  daughter  of  A.  shall  not  take  causd 
qud  9uprd,     But  albeit  the  daughter  of  the  son  maketh  her  con-  (Hob.  31.) 
veyance  by  a  male,  she  shall  take  an  estate  taile  by  purchase,  for 
she  is  heire  and  a  female :  but  if  lands  be  devised  to  one  for  life, 
the  remainder  to  the  next  heire  male  of  B.  in  taile,  and  B.  hath  ii  h.  6. 13. 
issue  two  daughters,  and  each  of  them  hath  issue  a  sonne,  and  0  H.  6. 25. 
the  father  and  daughters  die,  some  say  this  remainder  is  void  for 
the  uncertainty ;  some  say  that  the  eldest  shall  take  it,  because 
he  is  worthiest ;  and  others  say  that  both  of  them  shall  take,  for 
that  they  both  make  but  one  heire  (1).     If  lauds  be  given  to  a 
man  and  to  the  heires  males  or  females  of  his  body,  he  hath  an 
estate  in  generall  taile  in  him. 


Sect  25- 

JfN  the  same  manner  it  ta,  where  lands  are  given  to  a  man  and  his 
ufifej  and  to  the  heires  males  of  their  two  bodies  begotten^  ^o. 

*^  fPO  a  man  and  his  vaiftP    But  what  if  tenements  be  given  ii  E.  s.  Forme - 

to  a  man,  and  to  a  woman  being  not  his  wife,  and  to  the  don,  20. 
heires  males  of  their  two  bodies  ?    They  have  also  an  estate  taile,  (Anto,  20.  b.) 
albeit  they  be  not  married  at  that  time  (2).  And  so  it  is,  if  lands 
be  given  to  a  man  which  hath  a  wife,  and  to  a  woman  which  hath 
a  husband,  and  the  heires  of  their  two  bodies  \  they  have  pre- 


sently an  estate  taile,  [m]  for  the  possibility  that  they  may  marry,  [m]  16  H.  7.  10. 
But  if  lands  be  given  to  two  husbands  and  their  wives,  and  to  iClo.^I>iUoii  k 
the  heires  of  their  bodies  begotten,  [n]  they  shall  take  a  joint  fj  Am.  p!'l3. 


estate  for  life  and  several  inheritances,  viz.  the  one  husband  and  u:\  24  B.  3. 
his  wife  the  one  moity,  and  the  other  husband  and  wife  the  other  ^9.  •. 
moity,  and  no  crosse  remainder  or  other  possibility  shall  be  allowed  ^*  ^'**^ 
by  law,  where  it  is  once  settled  and  has  taken  effect.  But  if  lands 
be  given  to  a  man  and  two  women,  and  the  heires  of  their  bodies 


tion  a  possibility  upon  a  possibility  (3),  viz.  that  he  shall  marry  826. 
the  one  first  and  then  the  other  (4).  And  the  same  law  it  isTpJ  [p]  44  E.  8.  tit 
when  land  is  given  to  two  men  and  one  woman,  and  to  the  he&^B  ^'^  "■ 
of  their  bodies  begotten. 

I  —   —  ^       . 

(1)  Vid.  hic.  fol.  10.  b.  Earpur^s  case,  Hal.  MSS. 

(2)  If  husband  and  wife  are  divorced  &  vinculo,  they  are  only  tenants  for 
life;  Jot  the  law  doth  not  presume  that  they  wiU  marry  again,  7  JET.  4.  16. 
8  ff.  6.  43.    Hal.  MSS.— [Note  147.] 

(3)  As  to  the  doctrine  of  not  allowing  possibility  on  a  possibility,  see 
post.  184. 

(4)  Bere  it  cannot  be  tail,  for  the  uncertainty  which  of  them  he  will  marry 
first.  But  if  a  gift  was  to  A,  and  B.  a  feme  sole  and  to  the  heirs  of  their  bodies, 
remainder  to  A.  and  C.  a  feme  sole  and  to  the  heires  of  their  bodies,  it  is  tail, 
Hal.  MSS.— [Note  148.] 


26.  a.]      Of  Fee  tafle.        L.  1.  C.  2.  Sect  26,  27,  2a 


Sect.  26,  27.  [96-] 

26,  27.    These  two  Sections  need  no  explanation  at  all. 

^LSOf  if  tenements  be  given  to  a  man  and  to  his  wife^  and  to  the 
heires  of  the  bodie  of  the  man^  in  this  case  the  husband  hath  an 
estate  in  generall  taile,  and  the  wife  but  an  estate  for  termeoflife. 

J^LSO^  if  lands  be  given  t4>  the  husband  and  vnfe^  and  to  the  heires 
of  the  husband  which  he  shall  beget  on  the  body  of  his  wife^  in  this 
case  the  husband  hath  an  estate  in  spedall  taikj  and  the  wtfe  but  an 
estate  for  life. 


Sect.  2a 

ALSO  if  the  gift  be  made  to  the  husband  and  to  his  wife^  and  to  the 
heires  of  the  body  of  the  wife  by  the  husband  begotten^  there  the  wife 
hath  an  estate  in  speciall  taUe^  and  the  husband  but  for  terme  of  life  (1). 
But  if  lands  be  given  to  the  husband  and  the  unfe^  and  to  the  heires 
which  the  husband  shall  beget  on  the  body  of  the  wifcy  in  this  case  both 
of  them  have  an  estate  taile^  because  this  word  {heires)  is  not  limited  to 
the  one  more  than  to  the  other  (2). 

It  H.  6. 75.  a.  "  pfElRES.*'     This  word  (heires)  is  nomen  operativum.     To 

Ikgiit  239.  wbfich  of  the  donees  it  is  limited,  it  oreateth  the  estate  taile  \ 

T^f*  as'***  ^^^  ^^  '^  incline  no  more  to  the  one  than  to  the  other,  then  both 

3  E.^3. 33.  ^^  ^^>  ^  ^^^  Littleton  putteth  the  case.     And  therewith  ac- 

4  B.  3.  43.  cordeth  the  case  of  [9]  8  E,  3,  where  it  appeareth,  $i£^i?o&«r^tM 
^  ?'  Ri  ***  ***  ^^  *^'  '''^**  Johanni  de  Riparijs  et  Matlldce uxoriejus,  et  hssredtbus 
21  K  3. 43.  9'"^*  idf'm  Johannes  de  corpore  ipsius  Matildm procrearet^  ike,  and 
12  H.  4. 1.  this  adjudged  to  be  an  estate  in  especiall  taile  in  them  both,  be- 
[7]  3  B.  3. 32.  cause  the  CBtate  is  equally  tailed  to  the  heires  of  the  baron  as  to 
19  H  6.^7^5  per  ^^^  heires  of  the  wife.     (3)  If  lands  be  given  to  the  husband  and 

Hody.    Regut.239.    (1  Sid.  83. 

the 


(1)  In  pleading  seisin  of  such  an  estate  in  husband  and  wife,  it  shall  be 
alleged,  tha^  they  were  seised  together  and  to  the  heirs  of  the  body  of  tlie  wife 
in  her  right ;  and  not  that  they  were  seised  of  the  freehold  or  fee  tail.  Per 
FiUherbert,  27  H.  8.  21.  b.— [Note  149.] 

(2)  And  they  have  in  such  case  the  same  estate,  as  where  lands  were  given  to 
them,  and  the  heirs  of  their  two  bodies  begotten.     L.  and  M. 

(3)  Vid.  ffob,  case  113.  page  84.  Gift  to  husband  and  wife  for  their  lives, 
and  after  their  dfcease  to  the  heirs  of  the  body  of  the  husband  procreand'  super 
corpus  of  the  wife,  is  tail  only  in  the  husband,  and  the  wife  hath  only  for  life; 
and  it  is  the  sam>e  with  hseredibus  of  the  husband  de  corpore  of  the  husband  on 
the  wife  procreand'.  Skete  and  Ozenbridge.  So  Tr,  Jac.  B,  R,  Repps  and 
Bonham.      Land  limited  to  husband  and  wife  for  their  livesj  and  after  their 

decease 
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the  vife,  and  to  the  heirs  of  the  body  of  the  Burvivour,  the  gift 

is  goody  aud  the  survivour  shall  have  an  estate  in  taile  generally 

bnt  the  estate  taile  vesteth  not  till  -there  be  a  survivour.     And 

hereby  it  appeareth  [r]  that  a  gift  made  to  a  man  and  to  the  M  20  B.  ». 

heirM  of  his  body,  is  as  good  as  to  Ats  heires  of  his  body.  ^^^*  '^^* 

deceoie  haeredibus  of  the  body  of  the  wife  by  the  husband  to  be  begotten  ;  it  u 
taile  only  in  the  wife.  But  it  wan  {igreed^  that  if  it  had  bet^  to  the  heires  which  the 
husband  should  beget  on  the^  Itody  of  the  wife^  or  to  the.  heirs  of  the  body  of  tlit. 
wife  and  of  the  body  of  the  husband  to  be  begotten^  it  had  been  tail  in  both, — 
8  /?.  2.  Tail,  32.     brifi  to  the  husband  and  wife  and  to  the  heirs  of  their  bodies 
issuing,  and  if  the  wife  obierit  sine  haeredibus,  yet  tail  in  both.     12  E.  8. 
Variance,  77.  E.  3.  64.  nbid.  93.     Land  given  to  husbaiidand  wife  and  to  the 
heires  of  the  body  of  the  husband  y  and  if  the  husband  and  wife  obierint  sine  ho^redi- 
bus  inter  eos  procreatis,  remainder  over;  yet  it  is  tail  general  in  husband  only. — 
Land  given  to  the  husband  and  wife  and  to  the  heirs  of  the  husband  of  the  body 
of  his  wife  to  be  begotten  ;  it  is  only  tail  in  the  husband.    Hie.  sect.  29.    Tet  if 
gift  be  to  the  htisband  and  wife  and  to  the  heirs  of  the  body  of  the  wife  by  the 
husband  to  be  begotten,  the  tail  is  only  in  the  wife.  His  heirs  appropriate  in  the 
first  case,  of  the  body  in  the  second  case. — Hal.  MSB.    But  where  the  gift  is  to 
the  wife  onlyy  and  to  the  heires  of  the  body  of  the  husband,  then  the  tuil  is  not 
in  either f  of  which  lord  Hale  gives  the  following  case  as  an  instance. — Nota 
P.  1651.     Sir  Leventhorpe  Franck*s  case.     Land  given  to  the  wife  for  life, 
remainder  to  the  heires  of  the  body  of  the  husband  on  the  body  of  the  wife  to  be 
begotten.     Ruled  that  it  is  not  tail  executed  omnino  in  the  wife  but  a  contingent 
remainder  in  the  heir  of  the  hufhand*s  body,  it  being  limited  to  the  heirs  of  die 
husband's  body  ;  and  that  as  the  wife  died  in  the  life  of  her  husband,  the  re- 
mainder was  void.     Hal.  MSS.-*The  same  case  is  reported  by  the  name  of 
G-OBsage  and  Tayler  in  Styl.  325,  but  there  the  remainder  is  differently  ex- 
pressed )  for  it  is  not  to  the  heirs  of  the  bodies  of  both  in  direct  terms,  but  it 
IS  to  the  use  of  the  heirs  to  begotten  upon  die  body  if  Susanna  by  Leventhorpe 
her  husband;  which  most  probably  were  the  words  of  the  remainder;  for 
Olyn's  argument  in  favour  of  the  wife's  having  an  estate  tail  appears  to  have 
been  founded  on  the  remainder's  not  pointing  expresdy  to  the  heirs  of  either. 
— After  Sir  Leventhorpe  Franck's  case,  lord  Hale  puts  a  qucere  and  then  adds 
— y.  3.  E.  3.  Formedon,  8.     Land  given  to  L  8.  et  uxori  suae  quam  postsD 
desponsaverit  et  hseredibus  de  corporibus  eorum ;  the  wife  take*  nothing,  because 
not  kntrwn  at  the  time  ;  but  it  is  a  tail  in  the  husband-.     Yet  nota,  hsM^dibusde 
corporibus ;  if  the  wife  had  taken  an  estate,  it  had  been  a  tail  in  both,  Hal.  MSS. 
According  to  this  case  the  tail  is  in  the  husband,  though  the  wife  takes  no 
estate,  and  the  tail  is  ezpresly  to  the  heirs  of  the  bodies  of  both.     But  this 
is  more  than  was  contended  for  by  the  counsel  for  the  wife's  estate  tail  in 
Gossage  and  Tayler,  who  admitted  the  contrary  to  have  been  settled  by  the 
case  in  Dj.  99.  pi.  64.  and  by  Lane  and  Panndl,  which  is  in  1  Ro.  Rep.  288. 
317.  and  438.     See  also  contra  post.  Sect.  352,  and  the  case  of  Frogmorton 
on  the  demise  of  Robinson  against  Wharrey,  in  Wils.  vol.  2.  page  125,  and 
144,  where  on  a  surrender  of  copyhold  lands  to  A.  whom  the  surrenderor  in- 
tended to  marry,  and  to  the  heirs  of  their  two  bodies,  it  was  adjudged,  that 
the  wife  took  for  life  with  a  contingent  remainder  to  the  heirs  of  the  nodies  of 
her  and  her  husband. — [Note  150.J 


Sect. 


'J6.  b.]  Of  Fee  taUe.    L.  1.  0.  2.  Sect  29,  30. 

[^J]  i»'Sect.29. 

AL  SOyif  land  he  given  to  a  man  and  to  his  heire$y  which  he  shall 
beget  on  the  body  of  hie  wife^  in  this  ease  the  huAand  hath  an  estate 
in  speciaU  taile^  and  the  wife  hath  nothing. 

20  H.  6. 86.  npHIS  is  evident  by  that  which  hath  been  said,  and  needeth  no 
r«]  1  Co.  foL  ^  explanation.  But  it  hath  beene  aaid,  [<]  that  if  a  man  give 
140.  b.  land  to  another  and  to  his  heires  of  the  body  of  such  a  woman 

^ellSod'  lawfully  begotten,  that  this  is  no  estate  taile  for  the  uncertainty 
(7  Co.  41.)  l>y  whom  the  heires  shall  be  begotten,  for  that  the  brother  of 

the  donee  or  other  cousin  may  have  issue  by  the  woman,  which 
may  be  heire  to  the  donee,  and  estates  in  taile  must  be  certaine. 
Therefore  our  author  to  make  it  plaine  in  all  his  cases  added 
to  these  words  (his  heires)  which  he  shall  ingender.  But  that 
opinion  is,  since  our  author  wrote,  over-ruled,  and  that  estate 
adjudged  to  be  an  estate  taile,  and  begotten  shall  be  necessarily 
intended  begotten  by  the  donee  (l).t 


if  r^tnmM  M«aM  miaplaoed  a$  tJU  nct9  appMon  Co  rtlmU  U>  the  eomeMUng 
aeiUmtet  in  the  eommeniary  on  eeet,  28. 


Sect.  30- 

AL SOy  if  a  man  hath  isstu  a  sonne  and  dyethy  the  land  is  given  to 

the  sonr^ey  and  to  the  heires  of  the  body  of  his  father  begotteny  this 

is  a  good  entaihy  and  yet  the  father  was  dead  at  the  time  of  the  gift. 

And  there  be  many  other  estates  in  the  taiUy  by  the  equity  of  the  said 

statutey  which  be  not  here  specified. 

(Ante  20,  b.         «  Tp  a  man  hath  issue  a  Sonne  and  dyeth,  <fcc."    John  de  Man- 

deville  by  his  wife  Roherge  had  issue  Robert  and  Mawde, 
17  B.  2  Taile,  Michael  de  MoreviU  gave  certaine  lands  to  Roherge  and  to  the 
5l  IJie^r  ^  heires  of  John  AfandevtUe,  her  late  husband  on  her  body  begotten, 
4»od  5  Ph.*  A  and  it  was  adjudged  that  Roherge  had  an  estate  but  for  life,  and 
Mar.  Bier,  156.  the  fee  tailc  vested  in  Robert  (heires  of  the  body  of  his  father 
15  H  7  li)  beiug  a  good  name  of  purchase),  and  that  when  he  dyed  without 
<f .  N.  B.  213.  E.  issue,  Mawde  the  daughter  was  tenant  in  taile  as  heire  of  the  body 
2  LeoQ.  25.  of  her  father,  perfoitnam  cZo/it(2)and  the  formedon  which  she 
Co.  Bntr.  264.)    brought  supposed,  quddposl  mortem praefafoe  Robergiae  et  Roberti 

filii  et  Jueredis  ipsitu  Johannis  Mandeviile  et  hcered'  tpnius  Johan- 

nis 


(1)  So  gift  to  A.  and  the  heires  which  her  husband  shall  beget  of  her  body 
tg  taUe  in  the  wife ;  and  yet  is  is  not  said  her  heirs  nor  heirs  of  her  body, 
41  E.  3.  24.    Hal.  MSS.  —[Note  161.] 

(2)  Nota,  in  Littleton* s  ccLse  the  son  takes  by  purchase,  and  in  MandevHe^s 
case  he  takes  by  purcJiase  Jointly  with  the  mother.  But  if  the  gift  had  been  to 
Roberge  and  to  die  heires  of  her  body  by  the  husband  begotten,  or  to  the  heires  of 
her  body  and  of  the  body  of  the  hunband  begotten,  it  seems  taile  only  in  the  wife. 
Quaere,  and  vid.  12  ff,  4. 102,  by  Thiminge;  Litt,  sect,  852.  and  1  Rep,  SheUie^s 
case,  104.    Hal.  MSS.— [Note  152.] 


' 
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nu  depra/atd  Rdbergtdper  prctfatum  Johannem  procrfof  ptw- 

faJt  matildmfilim  jnudict  Johannu  deprcp/oitd  Bobergtdper 

propfatum  JohannemprocreatOB  torori  ethasrediprctdieti  Roberti 

detcendere  debei  per /armam  donoHonis prasdicf .     And  Id  truth 

the  land  did  not  descend  unto  her  ^m  Robert  (S)y  but  beeavae 

she  could  have  no  other  writ  it  was  adjudged  to  be  sood.     In 

which  case  it  is  to  be  observed,  that  albeit  I&bert  being  heire  took  (Pott  220.) 

an  estate  taile  by  purchase,  and  the  daughter  was  no  heire  of  his 

body  at  the  time  of  the  gift,  yet  she  recovered  the  land, /»er /or- 

mam  doni,  by  the  name  of  heire  of  the  body  of  her  father,  which 

notwithstanding  her  brother  was,  and  he  was  capable  at  the  time 

of  the  gift ;  and  therefore  when  the  gift  was  made  she  tooke  6  H.  4.  s.  a. 

nothing  but  in  expectancy,  when  she  became  heire  per  fimnam 

doni.  But  where  a  man  by  deede  gave  lands  to  Emme  late  wife  of 

John  Master,  habendum  et  tenendum  proBdict*  JSmme  et  haeredtbus 

Johannis  Master  de  oorpore  ejusdem  Emmeprocrea£  ;  in  that  r2  Ro.  Abr.  67. 

case  the  sonne  and  heire  of  John  Matter  begotten  on  the  body  ^') 

of  B}mme  took  no  estate  with  Emme  in  the  landS;  because  he 

was  named  after  the  hahendvan  (4). 

If 

(3)  Ami  therefore  though  Maud  had  been  of  the  halfblood,  she  should  have 
taken.  Hie  Hodffkinson's  case  cited  fol.  14.  sect.  6.  M.  80,  31  Eliz.  B.  R, 
Morris  and  Maule  W.  Vid.  ff.  31,  W.  n.  23.  Hal.  MSS.— Sec  ante  fol.  14.  a. 
n.  6.— [Note  153.] 

(4)  nhere  one  named  after  the  habendum  shaB  take, — ff.  13.  Jao.  Brookes 
and  Brookes,  In  customary  grant  by  copy,  one  not  named  in  the  premises,  being 
named  in  the  habendum,  moy  take  a  present  estate,  Yenit.  1.  S.  et  cepit  oe 
domino,  habendum  to  him  and  his  wife  is  good.  In  Jrank-marriage  a  wife  shall 
take,  though  named  only  inthe  habendum.  ^\e  sect,  17.  4  E.  3.  4.  5  E,  3. 17. 
Brief,  703. — So  it  seems  in  render  by  fine  to  B,  habendum  to  B,  and  C.  his  wife, 
8  E'  8.  31.  24  E,  3.  58. —  So  by  a  deed  by  way  of  remainder,  a  stranger  to 
the  deed,  though  not  named  in  the  premises,  shall  take,  "ELicfol,  183.  sect,  283. 
8  ^.  3.  50.  But  otherwise  regularly  one  shall  not  take  a  present  interest  jointly 
with  another  f  unless  he  be  party  to  the  deed  and  named  in  the  premises,  8  B,  2. 
Feoffments,  liic.  fol.  378.  sect,  721.  8  KQ.  18.27.  16  J^.  2.  Ass.  371.  Trin. 
16  Jao.  rot.  1089.  Greenwood  and  Tyler.  Bob.  314.  But  if  by  deed  intended 
or  poll  A,  grants  the  manor  of  S.  habendum  to  B,  et  haeredibus,  it  ii  good 
though  he  was  not  named  in  the  premises.  Hal.  MSS. — See  the  case  of  Brookes 
and  Brookes  cited  by  lord  Hale  in  Cro.  Jam.  434,  and  2  Ro.  Abr.  66,  67,  and 
Yin.  Abr.  Grant,  K.  a.  in  which  two  last  books  there  are  many  other  cases 
relative  to  the  same  subject.  See  further  ante  7.  a.  where  lord  Coke  writes, 
that  if  A.  gives  land  to  hold  to  B,  and  his  heirs,  it  is  good,  though  he  is  not 
named  in  the  premises;  to  which  lord  Hale  adds — BtU  gift  in  the  premises  to 
A.  habendum  to  A.  and  B,  is  void  as  to  B.  M.  25  Eliz,  Ow,  Vid,  ante  6.  a, 
Flowd.  Comment,  156.  Throgmortoti,*s  case,  Hal.  MSS.  See  also  ante  where 
lord  Coke  describes  the  office  of  the  habendum,  on  which  lord  Hale  gives  the 
following  annotation — It  is  not  necessary  to  repeat  the  thing  granted,  it  being 
sujfflcieiit  that  it  is  named  in  the  premises.  II.  44  Eliz.  B.  R.  Hill  and  Giles 
adjudged.  One  named  in  the  premises  shall  not  take  by  the  habendum,  unless, 
First,  in  case  of  frank-marricu/e,  hie  sect,  17.  Secondly,  in  case  of  grant  by 
copy.  T.  15  Jac,  B,  R.  Brooke's  case,  Cro.  Jam,  434.  Thirdly,  in  case  of  a 
remainder.  Lease  to  husband  and  wife,  habendum  to  the  husband  for  10  years  ; 
the  wife  takes  nothing.  T,  31  El,  Mo,  So  lease  of  the  site  of  a  rectory  and 
all  tithes  apjyertaiuing  to  it  habendum  the  site  cum  pertin'  for  20  years,  the 
tillics  pass  only  at  will.     H.  28.  El.     Mo.  222.      Carye*s  case.     Grant  to  A. 

and 


26.  b.  27.  a.]  Of  Fee  taile.      L.  1.  C.  2.  Sect  31. 

If  a  man  hath  issue  two  daughters  and  dieth  seised  of  two  acres 
of  land  in  fee  aimple,  and  the  one  coparcener  giveth  her  part  to 
her  sister,  and  to  the  heires  of  the  body  of  her  father,  in  this  case 
the  donee  hath  an  estate  tailc  in  the  moitj  of  the  donor's  part,  for 
the  donee  is  not  the  entire  heire,  bat  the  donor  is  heire  with  the 
donee,  and  she  cannot  give  to  the  heires  of  her  owne  body,  and 
(Ante  24.  b.  the  donee  hath  the  other  moitj  of  her  sister's  part  for  life.  If  a 
^  *-)  man  hath  issue  a  sonne  and  a  daughter,  and  dieth,  and  land 

is  given  to  the  daughter,  and  to  the  heires  females 
JM^  of  the  body  of  her  father,  she  taketh  but  an  estate  f  5^7.1 
for  life ;  because  she  is  not  heire  female  to  take  by  l_  a.   J 
purchase,  as  before  hath  been  said. 

'^  And  to  the  heires  of  the  body  of  hie  father  J*  These  words 
(ihe  heires)  are  observable }  for  if  they  were  (kis  heires)  it  deerly 
utereth  the  case.  And  therefore,  if  lands  be  given  to  the  sonne 
and  to  his  heires  of  the  body  of  hiD  father,  the  sonne  cannot  take 
as  heire  of  the  body  of  his  father,  because  the  grant  is  to  him  and 
to  his  heires,  &c.  and  consequently  he  hath  a  fee  simple  (1).  But 
if  there  be  grandfather,  father  and  sonne,  and  the  father  dieth, 
and  lands  be  given  to  the  sonne,  and  to  the  heires  of  the  body  of 
(4Bt0  SO.  b.  the  grandfather,  this  is  a  good  estate  taile  in  the  sonne ;  so  as 
PoBt  230.  a.)       LitUfsion  did  put  his  case  of  the  father  but  for  an  example  (2). 

^* And  there  be  many  other  estates  in  the  taHe,  dhc"  This  needeth 
no  explanation. 


Sect.  31. 

^  UT  if  a  man  give  lands  or  tenements  to  another ^  to  have  and  to  hold 
to  him  and  to  his  heires  maUs^  and  to  his  heires  femaleSy  he^  to  whom 
such  a  gift  is  made^  hath  a  fee  simple j  because  it  is  not  limited  by  the 
giftj  of  what  bodie  the  issue  male  or  female  shall  be,  and  so  it  cannot  in 
any  wise  be  taken  by  the  equitie  of  the  said  statute^  and  therefore  he 
huh  a  fee  simple. 

"  r  AND 8  or  tenements,*'     This  rule  extendeth  bat  to  lands 
(Ante  18.  b.  or  tenements,  and  not  to  the  inheritance  that  noblemen  and 

Pwt  OS.  b.)  gentlemen  have  in  their  armories  or  armes.  For  where  the  noble- 
man or  gentleman  hath  a  fee  simple  in  his  armories  or  armes,  yet 
is  the  same  descendible  to  the  heires  males  lineall  or  collaterall. 

For 


and  B,  habendum  to  A,  for  years,  remainder  to  B.  for  years,  is  good  ;  but 
lease  of  two  acres  to  A.  and  B.  habondam  one  acre  to  A,  for  years,  the  other 
to  B/f(yr  years,  is  had,  T,  4  Eliz.  Vid.  Hob,  172.  Hal.  MSS.— See  contra 
to  this  last  case.  Mod.  26,  by  Brown  arguendo.  For  other  instances  of  differ- 
ences between  iA\^  premises  and  habendum,  particularly  where  the  former  has 
heen  joint  and  several,  see  Moi  43.  247.  880. — [Note  154.] 

(1)  Yet  gift  to  A,  and  his  heirs  of  the  body  of  B,  his  wife,  who  m  dead,  is 
taU.  12  H,  4.  1.  Rationem  diversitatis  QMSdve,  for  the  second  son  is  his  heir 
of  the  body  of  the  father.     Hal.  MSS.— [Note  165.] 

(2)  Vid.  Dy.  24.  247.  274.  167.  394, /or  the  form  of  the  wrU.  Hal.  MSS. 


L.  1.  C.  2.  Sect.  31.        Of  Fee  tafle.  [27  a. 

For  albeit  a  female  be  heire  at  the  common  law,  jet  the  shield, 
armories  and  armes  descend  unto  them  that  are  able  to  beare 
them  (farre  exceeding  the  nature  of  Gavelkind,  but  with  several 
differences).     And  all  the  females  of  that  family  in  respect  that 
they  be  of  the  same  blood,  may  in  a  losenge  or  under  a  curtaine 
manifest  of  what  family  they  be  by  expressing  the  armories  and 
armes  belonging  to  that  family,  and  the  husbands  of  them  may 
impale  them  or  quarter  them  with  their  owne,  as  the  case  shAll  H  H.  8  tit 
require.     And  for  distinction  and  better  explanation  hereof :  If  ^*c°*43^b  ^^ 
the  king  by  his  letters  patents  giveth  lands  or  tenements  to  a  45.  b.  Mo-  42i. 
man,  and  to  his  heircs  males,  the  grant  is  void,  for  that  the  king  Cro.  Elii.  478.) 
is  deceived  in  his  grant,  in  as  much  as  there  can  be  no  such  in- 
heritance of  lands  or  tenements  as  the  king  intended  to  grant. 
But  if  the  king  for  reward  of  service  granteth  armories  or 
armes  to  a  man  and  to  his  heires  males  without  saying  (of  the 
•body),  this  is  good,  and,  as  hath  been  said,  they  shall  descend  27  H.  8. 27. 
accordingly  (3). 

If  a  man  by  his  last  will  devise  lands  or  tenements  to  a  man 
and  to  his  heires  males,  this  by  construction  of  law  is  an  estate 
taile,  the  law  supplying  these  words  (of  his  bodie)(4).    Vide  the 
Prince's  [t]  case,  where  it  appeareth  that  an  act  of  parliament  r^]  g  q^^  j,  ffji^ 
may  limit  an  inheritance  of  lands  or  tenements,  otherwise  than  Prince's  case, 
common  law  would  doe,  and  create  a  new  estate  of  inheritance,  ^^  ^'  ^*  ^* 
and  many  authorities  in  law  there  cited  worthy  of  note  and  ob-  24  b!  3.  63. 
servation     EoL  Parliam,  anno  1  E,  4.  n«.  26.  (5)f .    The  [«]  9  H.  6.  25. 
duchie  of  Lancct^er  is  entailed  to  king  Edward  the  fourth  and  ^  ^-  ^\  ^^- . 
his  heires  kings  of  England.    And  king  Henry  the  sixth  did  94  *"*'    "'' 
by  his  letters  patents  grant  Johaami  filto  JoJianis  TaJhot,  qudd  (7  Co.  41.) 
ipse  et  hseredet  9ut  domtni  manerij  de  Kingston  Lisle  in  comi-  M  I*er  Uteraf 
tatu  Berk,  ex  nunc  domtni  et  harones  de  Lisle  nolnles  etproceres  j^tlSe^Jiuit**" 
regni  haheantur,  teneantur,  et  reputentur,  dec.  (A.)     By  this  he  mentL 
had  a  fee  simple  qualified  in  the  dignity  (6). 

f  Reference  (5)  appeare  to  be  mieplaeed,  and  it  eeeme,  thould  eame  after  the  toord 
obserTation,  at  the  end  of  the  preceding  eentence. 

2  27:5. 

(3)  See  further  as  to  the  descent  of  Arms,  p.  140.  b.  See  also  on  the  sub- 
ject of  Arms  in  general,  Dugd.  Ant.  Usage  in  bearing  of  Arms,  and  several 
pieces  in  Hearn.  Antiq.  Disc.  2d  ed.  vol.  1. 

(4)  Dy.  116.  Hal.  MSS;— See  further  lord  Ossulstone's  case,  3  Salk.  336, 
and  11  Mod.  189.  See  S.  C.  cited  2  P.  Wms.  2,  and  in  Vin.  Abr.  Devise,  U. 
b.  pi.  2.  in  marg. 

(5)  In  the  case  on  the  title  to  the  earldom  of  Oxford  decided  in  parliament 
1  Oha.  1,  the  judges  held,  that  a  limitation  of  the  earldom  to  Aubrey  de  Yere 
and  his  heirs  males,  being  by  act  of  parliament,  was  sufficient  to  raise  a  fee 
simple  descendible  to  males  only.     See  W.  Jo.  100. — [Note  156.] 

(a)  See  the  case  of  the  barony  of  Lisle,  which  was  written  by  the  honour- 
able Hume  Campbell,  but  not  published  till  1790,  and  then  only  distributed 
privately,  as  I  have  understood. 

(6)  Lord  Hale  adds  the  following  instances  of  special  limitations.  King 
Henri/  the  third  dedit  manerium  de  Penreth  et  Sour  by  Alexandre  regi  Scotiso 
et  hceredibus  suis  regibus  Scotise;  and  Alexander  having  daughters^  of  which 
one  too*  married,  to  the  earl  of  Hunt  died,  not  having  any  heir  king  of  Scotland, 
et  eft  de  cans!  King  E.  1.  recovered  seisin,  and  the  coheirs  of  Alexander  were 
eoecluded.  Lib.  Pari.  E.  1.  134.  308.  The  hospital  of  Saint  Katharine  was 
founded  by  queen  Eleanor j  wife  of  Hen.  3,  reserving  the  patronage  sibi  et  reginis 

Anglira 


27.  a.  27  b.]  Of  Fee  taile.     L.  1.  C.  2.  Sect  31. 

2  H,  5.  fol.  1.    A  grant  wu  made  to  a  man,  and  to  his  heirea 
(8  Co.  20, 21.)     tenants  of  the  manor  of  Dale  (7).     A  man  seised  of  lands  in 

G-aTolkind  gives  or  devises  the  same  to  a  man  and  to  his  eldest 
heires.    He  cannot  hereby  alter  the  customary  inherit- 
Mieh.  26  A  27     aooe,  but  as  in  the  case  of  onr  W^  author,  iU  res  mctgu  f  37. 1 
BaaoorLeonftrd  ^^^i  ^^®  ^^^  rejecteth  (males),  so  in  this  case  the  law  L    ^'     J 
IioToliioe's  0U6.  rejecteth  this  adjective  (eldest).   And  so  it  is  if  lands 

be  given  to  a  man,  and  to  the  eldest  heires  females  of  his  body, 
yet  all  the  daughters  shall  inherit,  as  it  hath  been  resolved. 

'^  And-  to  it  cannot  in  any  wise  be  taken  by  the  equitie  of  the 

*  said  statute  J  <kc."     For  it  is  a  certaine  rule  in  law,  that  in  every 

estate  in  taile  within  the  said  statute,  it  must  be  limited  either 

by  expresse  words,  or  by  words  eauipollent,  of  what  body  the 

heire  inheritable  shall  issue.     And  it  was  [x]  adjudged  in  par- 

^^1  IS  Am.  p.  5.  liament,  that  where  lands  were  given  to  a  man,  and  to  his 

(Not'ao  in  the     beires  males,  that  this  was  a  fee  simple,  and  that  as  well  the 

king's  oMe.)       heires  females  as  heires  males  fhould  inherit,  for  the  grant  of  a 

fi  cL^r  ?'^i  ^     subject  shall  be  taken  most  strongly  against  himselfe. 

Prinoe'i  0U6. 

Aneienk  tannrM,       ^  'And  there/ore  he  JicUh  a  fee  simple. "    Littleton's  reason  being 

'*^^*  '*  shortly  collected  is  this.     Whosoever  hath  an  estate  of  inherit- 

ance, hath  either  a  fee  simple  or  a  fee  taile ;  but  where  l^nds  be 
given  to  a  man  and  his  heires  males,  he  hath  no  estate  taile,  and 
therefore  he  hath  a  fee  simple. 

What  actions  tenants  in  taile  may  have  and  cannot  have,  vide 
Sect.  595.  What  great  alterations  have  been  made  since  Little- 
ton  wrote  concerning  not  only  leases  to  be  made  by  tenant  in 
taile,  but  barres  also  of  the  estate  taile  itselfe  by  force  of  cer- 
taine acts  of  parliament  made  since  Littleton's  time,  you  shall 

read  Sect.  56.  and  708  (1). 

\ 1_ 

Anglifls  pro  tempore  existentibus,  et  eo  titulo  regina  Philippa  uxor  E.  3.  habet 
patronatum.  Claus.  7  E.  8.  parU  2.  m.  2.  Hal.  M8S. — [Note  157.]  See 
the  caM  of  St.  Catherine's  Hospital,  1  Vent.  149.  and  by  the  name  of  Atkins 
V.  Montague,  1  Ch.  Ca.  214. 

(7)  See  further  as  to  a  qualified  fee  ante  1.  b.  and  the  books  cited  in  n.  5, 
there. 

(1)  By  what  acts  tenant  in  tail  may  prejudice  his  issue  or  those  in  remainder 
or  reversion  without  fine  or  recovery,  and  where  his  acts.shall  not  affect  thorn, 
see  Yin.  Ab.  EstcUe,  F.  a.  to  1.  a.  and  Tayle,  D.  E.  F. 


Chap. 


L.  1.  G.  3.  Sect.  32.    Of  Tenant  in  taile,  &c.         [27.  b. 


Chap,  3.    Sect.  32. 

Tenant  in  Taile  after  ByssilHily  of  Issue  extinct. 

J^ENANT  in  fee  taile  after  possibility  of  issue  extinct  iSj  where  tene- 
ments are  given  to  a  man  and  to  his  wife  in  especiaU  taily  if  one  of 
them  die  witJiotU  issuSy  the  survivor  is  tenant  in  taile  after  possibility 
of  issue  extinct.  And  (f  they  have  issue^  and  the  one  die,  albeit  that 
during  the  life  of  the  issue^  the  survivor  shall  not  be  said  tenant  in  tails 
after  possibilitie  of  issue  extinct;  yet  if  the  issue  die  without  issue j  so 
as  there  be  not  any  issue  alive  which  may  inherit  by  force  of  the  taiUj 
then  the  surviving  party  of  the  donees  is  tenant  in  taile  after  possibilitie 
of  issue  extinct, 

TITTLETON.  having  spoken  of  estates  of  inheritance,  vis.  (Dr.  A Stad. 

fee  simple  and  fee  taile,  now  he  treateth  of  tenants  of  freehold  ^>  >•  «•  !•) 
tantktny  that  is,  for  terme  of  life,  and  therein  first  of  tenant  in  taile 
after  possibility  of  issue  extinct ;  and  he  givoth  unto  him  the  first  (4  Co.  68. 
place,  becanse  this  tenant  hath  eight  qualities  and  priviledges  ^  Ro*  ^^^  296.) 
which  tenant  in  taile  himselfe  hath,  and  which  lessee  for  life  hath 
not  [a].  As  first,  he  is  dispunishable  for  waste  (2).  Secondly,  he  m  Tempi.  B.  l. 

WMt  125. 
8»  B.  8.  16.    81  B.  8.    Aid,  85.    42  B.  8.  22.    43  B.  8.  1.    45  B.  8.  22.    28  B.  8.  96. 
46  E.  8.  18.  27.    2  H.  4.  17.    7  H.  4.  10.     11  H.  4.  15.    21  H.  6.  56.    10  H.  6.  1. 
26  H.  6.    Aid,  77.    8  E.  4. 11.    1^  B.  2.    Bntre  Conge,  56.    Fits.  N.  B.  208.    Lewet 
Bowles'  case,  11  Co.  fol.  8. 

shall 


(2)  See  aco.  2  Inst.  202.  But  yet  he  cannot  haye  action  of  waste  against 
another,  for  he  cannot  account  ad.  exhasredatumem ;  and  it  is  said,  that  tenant 
in  tail  loses  his  action  of  waste,  if  he  becomes  tenant  in  tail  afitr  pOMibUity  of 
issue  extinct  pending  the  writ.  See  Bro.  Abr.  Waste,  pi.  14.  69,  60.  2  Ro. 
Abr.  825.  pi.  5.  Mo.  18^  and  post.  53.  b.  Note  also  that  is  said,  that  though 
such  tenant  is  not  punishable  for  waste,  yet  if  he  cuts  down  trees,  they  are  not 
his  property.  4  Co.  63  (a).  As  to  this  difference  between  being  dispunishable 
for  waste  in  felling  trees  and  hayinff  the  property  in  them,  see  1  P.  Wms.  528. 
See  also  2  P.  Wms.  241,  where  it  is  said  by  the  court,  that  if  tenant  for  life 
cuts  down  timber,  it  belongs  to  those  who  at  the  time  of  its  being  seyered  were 
seised  of  tho  first  estate  of  inheritance. — [Note  158.]==(a)  Sut  note  that 
according  to  Ld.  Coke  in  4  Co.  68,  that  though  dispunishable  for  waste  he  shall 
not  haye  the  absolute  property  in  the  timber  felled.  Jjd.  Nott  in  his  own 
MSS.  R.  of  Skelton  v,  Skelton,  16  Noy.  29  C.  2.  reasons  in  support  of  the 
same  distinction,  and  in  Abraham  v.  Bubb  and  ux.  1  July,  31  C.  2d,  he  acted 
upon  it;  and  thoneh  in  a  subsequent  stage  of  the  same  case  he  somewhat  nar- 
rowed the  injunction  he  had  before  granted,  yet  he  avowed  retaining  the  opi- 
nion as  to  the  property  in  the  timber  when  cut,  and  signified  that  in  any  future 
case  he  would,  for  the  timber  already  cut,  have  the  law  tried  in  troyer,  and  as 
the  law  should  be  adjudged,  grant  or  deny  a  perpetual  injunction,  and  in  the 
mean  time  would  stay  waste.  See,  however,  Ld.  Hardwicke's  words,  in  Garth 
v.  Cotton,  1  Dickens  Rep.  from  his  lordship's  own  note.  See  also  the  case  of  - 
Abraham  v.  Bubb  and  uz.  Freem.  53.  Nott.  MSS.  949.  1028.  [This  point 
since  decided  in  favour  of  tenant  in  tail  after  possibility,  &c.  Williams  v.  Wil- 
liams, 15  Yes.  419,  and  12  East,  210.] 


27.  h.  28.  a.]   Of  Tenant  in  tafle,  kc.  L.  1.  C.  a  Sect;  32. 

shall  not  be  compelled  to  attorne.  Thirdly,  he  shall  not  hare  ayde 
of  him  in  the  reversion.  Foarthly,  upon  his  alienation,  no  writ  of 
entrie  in  constmiH  casit  lyeth.  Fifthly,  after  his  death  no  writ  of 
intrusion  doth  lie.  Sixthly,  he  may  joine  the  mise  in  a  writ  of  right, 
in  a  speciall  manner.  Seventhly,  in  zprmcipe  brought  by  him  he 
shall  not  name  himselfe  tenant  for  life.  Eightly,  in^  ^. 
a  prsRcrpe  brought  against  him  he  shall  not  be^  "*'  ***  '^ 
named  barley  tenant  for  life.  And  yet  he  hath  four 
other  qualities,  which  are  not  agreeable  to  an  t^^estate  f  38*  1 
[h]  13  B.  2.  in  taile,  but  to  a  bare  lessee  for  life.  [6]  (I)  First,  if  he  |_  a.  J 
Entre  Cong.  56.  maketh  a  feoffment  in  fee,  this  is  a  forfeiture  of  his  es- 

28  E  3  96*  'tate(2).  Secondly,  if  an  estate  in  fee,  or  in  fee  taile,  in  reversion, 
27  Am.  p.  60.  Or  remainder,  descend  or  come  to  this  tenant,  his  estate  is  drown- 
F.  K.  B.  159^  ed,  and  the  fee  or  fee  taile  executed.  Thirdly,  he  in  the  reversion 
Ae  66  ^'  remainder  shall  be  received  upon  his  default,  as  well  as  upon 
60  B.  3.  4.  bare  tenant  for  life  ^3).  Fourthly,  an  exchange  between  a  bare 
9  B.  4. 1 7.  tenant  for  life  and  him  is  good,  for  their  estates  in  respect  of  their 
147  41  8^3**1*2*  ^'^^^^^^y  ^^^  equal;  so  as  the  difference  standeth  in  the  quality, 
20  B.  2.  Resceit.  ^^^  ^^t  in  the  quantity  of  the  estate.  And  as  an  estate  taile  was 
36  B.  3.  33.  originally  carved  out  of  a  fee  simple,  so  is  the  estate  of  thiis  tenant 
Lewes  Bowles'  ^^^  gf  ^q  estate  in  especiall  taile.  And  he  is  called  tenant  in  taile 
caae,  u  i  lapn^  ^^^^  possibilitie  of  iseue  extinct,  because  by  no  possibility  he  can 

have  any  issue  inheritable  to  the  same  estate  taile.   But  if  a  man 

giveth  land  to  a  man  and  his  wife,  and  to  the  heires  of  their  two 

bodies,  and  they  live  till  each  of  them  be  an  hundred  yeeres  old, 

and  have  no  issue,  yet  do  they  continue  tenant  in  taile,  for  that 

the  law  seeth  no  impossibilitie  of  having  children.     But  when  a 

man  and  his  wife  be  tenant  in  especiall  taile,  and  the  wife  dieth 

without  issue,  there  the  law  seeth  an  apparent  impossibility  that 

any  issue  that  the  husband  can  have  by  any  other  wife  should 

inherit  this  estate.     And  let  this  tenant  keep  his  estate,  for  he 

hath  these  priviledffes  in  respect  of  the  privity  of  his  estate,  and 

[e]  11  Co.  fol.      of  the  inheritance  tliat  was  once  in  him.     [c]  For  in  the  case  of 

83.    Lewes        Evens  (i),  Mich,  28  &  29  Eliz,  it  was  adjudged,  that  where  te- 

^osJsin**      nant  in  taile  after  possibility  of  issue  extinct  mnted  over  his 

27  H.  6,  tit         estate  to  another,  that  his  grantee  was  compelled  to  attorne  in 

Aid.   Sutham.    a  quid  juris  damat  (5),  as  a  bare  tenant  for  life,  and  so  bo  named 

29  B.  3. 1.  b  .      j^  ^jjg  ^Y\t)  for  by  the  assignement  the  privity  of  the  estate 

being  altered,  the  priviledge  was  gone;  and  this  judgement  was 
27  H.  6.  tit  Aid  affirmed  in  a  writ  of  error,  and  herewith  agreeth  27  H,  6.  tit. 
29  B.  3. 1.  b.    '  Aid.     Statham,  29  E.  3.  1.  b.  (6). 

^    ■  ■— — —  ■  I  --    — —  —  —     —  ....■—--       , —  — , 

(1)  43  Ass.  24.    Hal.  MSS. 

(2)  So  if  he  misleads,  39  E.  3.  16.     Hal.  MSS.    ' 

(3)  28  E.  3.  96.     Contra  as  to  receipt.     Hal.  MSS. 

(4)  M.  26,  27  Eliz.  B.  R.  Leovi.  T.  29  Eliz.  Clench,  88.  Emns  and 
Aprichard,  Hal.  MSS.  See  Apricc's  case,  2  Leon.  40.  3  Leon.  241,  which 
seems  to  be  the  case  referred  to  by  lord  Coke  and  lord  Hafe.  The  anonymous 
ease  in  I  Leon.  290,  and  3  Leon.  121,  seems  also  to  be  the  same  case. 

(5)  28  E,  3.  96.  Grantee  has  the  privilege.  Hal.  MSS.  But  see  the 
reasons  for  the  judgment  cited  by  lord  Coke  in  the  books  cited  in  note  4. 

(6)  Qu»re  if  punishable  for  waste.     Hal.  MSS.     See  2  Inst  302. 


i^CCl* 


L.  1.  C.  a  Sect  33.    Of  Tenant  in  taile,  &c,        [28.  a. 


Sect.  33. 

j^LSOj  if  tenements  be  given  to  a  man  and  to  his  heires  which  he 
shall  beget  on  the  bodie  of  his  wife^  in  this  case  the  wife  hath 
nothing  in  the  tenements^  and  the  husband  is  seised  as  donee  in  especiall 
taile.  And  in  this  casCy  if  the  wife  die  without  issue  of  her  body  begot' 
ten  by  her  husband^  then  the  husband  is  tenant  iii  taile  after  possibility 
of  issue  extinct. 

"  TF  ike  wife  die  without  issue."     So  as  the  estate  of  this  Lewea  Bowlea' 

tenancy  mast  be  altered  by  the  act  of  God,  and  that  by  J"®gJ^  ^®* 
dying  without  issue;  for  if  a  feoffment  in  fee  bo  made  to  the  use  (i  Bo.  Bep.  I7s. 
ei  a  man  and  his  wife  for  tearme  of  their  lives,  and  after  to  the  2  Saund.  S88. 
use  of  their  next  issue  male  to  be  begotten  in  taile,  and  after  to  ^^'  „.    ^.. 
the  use  of  the  husband  and  wife,  and  of  the  heirs  of  their  two  x  ci>.  76. 
bodies  begotten,  they  haying  no  issue  male  at  that  time;  in  this  2  Go.  61.) 
case  the  husband  and  wife  are  tenants  in  speciall  taile  exe- 
cuted (7),  and  after  they  have  issue  a  sonne,  iu  this  case  they  are 
beoome  tenants  for  life,  the  remainder  to  the  sonne  in  taile,  the 
remainder  to  them  in  speciall  taile  (8);  for  albeit  their  estate 

taile 

(7)  Cordairs  case,  Cro.  Elis.  315,  is  to  the  contrary;  for  there  land  was 
devised  to  A.  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  the  heirs  of  ^.'s  body,  and  according  to  Croke,  who  mentions  the 
case  as  reported  to  him  by  lord  Coke,  it  was  resolved,  that  A.*s  estate  tail  was 
not  exeouted  for  the  possibility  of  the  mean  estate's  interposing,  but  was  so 
disjoined  during  A,'s  life,  that  his  wife  could  not  be  endowed,  ^ut  see  Cas. 
B.  R.  temp.  Hardw.  17,  where  lord  Hardwicke  says,  that  Cordall's  case  has 
been  several  times  denied  to  be  law  — [Note  150.] 

(8)  Sic  nota  remai/ic/er  supported,  without  particular  estfitCy  by  tJie  possibility 
that  issue  may  be  bom.  But  if  such  tenant  levies  ajincy  now  this  remainder  is 
destroyed,  because  the  estates  are  confounded,  Hal.  MiSS. — Here  it  is  proper  to 
add,  that  there  is  a  difference  between  subjoining  the  inht;ritanee  to  the  par- 
ticular estate  by  the  sam^e  conveyance  as  limits  the  intermediate  contingent 
remainder,  and  an  accession  of  one  to  the  other  by  a  distinct  and  subsequent 
act  or  conveyance;  for  in  the  latter  case  the  contingent  remainder  is  destroyed, 
though  not  in  the  former.  See  ace.  Purefoy  and  Rogers,  2  Saund.  380.  It 
has  even  been  adjudged,  that  in  the  latter  case  the  descent  of  the  inheritance 
on  the  person  having  the  particular  estate  will  destroy  the  contingent  remain- 
der, where  the  descent  lias  been  subsequent  to  the  commencement  of  the 
particular  estate.  Sec  Kent  and  Harpool,  1  Yentr.  306.  T.  Jo.  76.  Hooker 
and  Hooker,  Cas.  in  B.  R.  temp.  Hardw.  13.  But  a  descent  of  the  fee  on  tenant 
for  life  will  not  hurt  the  contingent  remainder,  where  the  particular  estate 
and  the  descent  take  place  at  the  same  time,  and  are  derived  from  the  same 
person;  as  where  land  is  devised  to  A,  for  life,  reuiainder  over  on  a  contin- 

gency,  and  at  the  devisor's  death  the  reversion  descends  upon  A.  as  his  heir, 
ee  aco.  Archer's  case,  1  Co.  96.  Plunkett  and  Holmes,  1  Lev.  Ill,  and 
J^oothby  and  Vernon,  9  Mod.  147.  The  case  of  Wood  and  lugersole,  Cro. 
Jam.  260,  seems  contra;  but  see  the  observation  on  the  last  case  in  T.  Jo.  79^ 
and  PoUexf.  481.  It  would  be  a  great  omission  not  to  apprize  the  student, 
that  the  subject  of  this  note  is  fully  gone  into  by  Mr.  Fcarne  in  his  Essay  on 

Contingent 


28.  a.  28.  b.]   Of  Tenant  in  taile,&c.   L.  1. 0. 3.  Sect  33. 

taile  is  tnrned  to  an  estate  for  life,  yet  they  have  bat  a  bare 

estate  for  life;  but  if  the  issue  die,  and  the  husband  die  having 

no-  other  issue,  and  then  the  sonne  die  without  issue,  the  wife 

shall  have  the  privileges  belonging  to  a  tenant  in  taile  after 

possibility  of  issue  extinct,  as  it  appeareth  in  Leu>e»  BowU^  case 

vhi  tupra,  where  it  is  said,  that  the  estate  of  this  tenant  must 

be  created  by  the  act  of  God,  and  not  by  limitation  of  the  party, 

\d]  7  n.  4. 16.     ex  dispositUme  UgUj  and  not  ex provisiane  hominis  [</].   If  land  be 

8  B.  1.  Aas.  415.  given  to  a  man  and  to  his  wife,  and  to  the  heires  of  their  two 

19  An!  p.  2.        bodies,  and  after  they  are  divorced  cau»d  prmcontractiU^  or  con- 

IS  B.  3.  tanguinttatUj  or  affinitatu,  their  estate  of  inheritance  is  turned  to 

Ass.  9l»  in  fine,   a  joint  estate  for  life;  and  albeit  they  had  once  an  inheritance  in 

^TQo,'^\}^^'   **^®°^'  y®*  ^^^  **^**  *^®  ^***®  "  altered  by  their  owne 
Kenne's  osM,      &ct,  and  not  by  the  act  of  God,  viz.  by  W^  the  death  T  38. 1 
and  4  Co.  29.)     of  either  party  without  issue,  they  are  not  tenants  in  |_   b.    J 

taile  after  possibility  of  issue  extinct  (1).     Lands  are 

mven  to  the  husband  and  wife,  and  to  the  heires  of  the  body  of 

the  husband,  the  remainder  to  the  husband  and  wife,  and  to  the 

(1  Ro.  Abr.         heires  of  their  two  bodies  begotten;  the  husband  dies  without 

^^^'^  issue;  the  wife  shall  not  be  tenant  in  taile  after  possibility,  for 

the  remainder  in  speciall  taile  was  utterly  void,  for  that  it  could 
never  take  effect;  for  so  long  as  the  husband  should  have  issue, 
it  should  inherit  by  force  of  the  generall  taile,  and  if  the  hus- 
band die  without  issue,  then  the  speciall  estate  taile  cannot 
take  effect,  in  as  much  as  the  issue,  which  should  inherit  the 
especiall,  must  be  begotten  by  the  husband,  and  so  the  eenerall, 
which  is  larger  and  greater,  hath  frustrated  the  especiall  which 
is  lesser.  And  the  wife  in  that  case  shall  be  punished  for 
waste. 

Contingent  Remainders.  See  page  111  to  118  of  the  second  edition,  where 
the  author  most  learnedly  and  ingeniously  states  the  several  distinctions,  ex- 
plains the  reasons  on  which  they  depend,  and  endeavours  to  reconcile  all  the 
cases  on  this  nice  subject.^ — [Note  160.] 

(1)  Hiuhand  and  wife  tenants  in  special  tail;  the  husband  was  attainted  of 
treason  or  levies  fine  with  proclamations;  the  husband  dies  having  issue  by  the 
icife:  the  issue  cannot  tVmmf,  and  yet  to  many  purposes  the  wife  survitfing  is 
f tenant  in  tail  after  possibility,  for  if  she  m^ikes  lease  for  21  years  according  to 
the  statute^  it  shall  bind  the  conusee,  or  if  it  is  for  three  lives,  it  shall  not  be 
(f  ffjrfeiture,  IL  22  Jac.  Rot.  Crocker  and  Eelsey,  Hob,  Rep,  Mdton's  case, 
Vid,  9  Rqi.  Beaumont* s  case.  It  seems,  she  cannot  suffer  recovery  after,  Quaare. 
A'id.  this  case  of  Beaumont  afterwards  debated,  II,  IS  Cha.  B,  R,  in  Baker 
and  Willis,  Cro,  Cha,  476.  The  case  of  Crocker  and  Eelsey  is  in  W.  Jo.  60. 
Hutt.  84.  Cro.  Jam.  688.  Bridgm.  27.  2  Ro.  Rep.  490.  498.  1  Ro.  Abr. 
843.  pi.  3,  and  0.  Bendl.  139.  143.  Beaumont's  case  is  in  9  Co.  188.  b,  and 
Melton's  case  is  in  Hob.  254.  Note,  that  ill  the  case  of  Crocker  and  Kelsey, 
the  question  was  on  the  operation  of  a  lease  for  21  years  not  warranted  by  the 
82  H.  8,  the  ancient  rent  not  having  been  reserved;  but  the  issue  in  tail  having 
levied  a  fine  during  the  wife's  life,  it  was  adjudged  that  the  lease  was  good ; 
but  it  seems  to  have  been  agreed,  that  the  wife,  notwithstanding  the  husband's 
death,  was  tenant  in  tail  so  as  to  be  capable  of  making  leases  within  the  statute. 
Indeed  this  latter  point  had  been  adjudged  in  a  former  case,  which  is  in 
Godb.  102.  See  too  4  Leon.  57.  As  to  the  former  point,  besides  the  books 
already  cited,  see  2  Sid.  62.— [Note  161.] 

scct« 


L.  1.  C.  4.  Sect.  34, 35.  Curtesie  of  England.  [28.  b.  29.  a. 

Sect.  34. 


J^ND  notBy  that  none  can  he  tenant  in  taile  after  the  poenbility  of  ieeue 
extinct^  but  one  of  the  donees^  or  the  donee  in  especial  taile.  For 
the  donee  in  generall  taile  cannot  he  eaid  to  he  tenant  in  taile  after  pos-^ 
eihUity  of  i%9ue  extinct:  hecause  alwaiee  during  his  l\fe^  he  may  by  pot" 
sibility  have  issue  which  may  inherit  by  force  of  the  same  entaile.  And 
so  in  the  same  manner  the  issue^  which  is  heir  to  the  donees  in  especiall 
taiUy  cannot  he  tenant  in  taile  after  possibility  of  issue  extinctyjor  the 
reason  abovesaid. 

*  And  notey  that  tenant  in  taile  after  possibility  of  issue  extinct  shall 
not  be  punished  ofwaste^for  the  inheritance  that  once  was  in  him^  10  ff. 
6.  1.    But  he  in  the  reversion  may  enter  if  he  alien  infee^  45  E.  8.  22. 

]F  landB  be  given  to  a  man  with  a  woman  in  frankmarriage, 
albeit  the  woman  (which  was  the  cause  of  the  gift)  dieth 
without  issue,  yet  the  husband  shall  be  tenant  in  tajle  afttr 
posdbility^  dhc.  for  that  he  and  his  wife  were  donees  in  especiall 
taile^  and  so  within  the  words  of  Littleton,  The  residue  of  this 
Section  is  evident. 

*  This,  and  that  which  folIoi|^,  is  not  in  the  first  (2)  edition  rpr,  ^nd  Btad. 
(which  I  have).     And  therefore  (that  I  may  speake  it  once  for  ol.  ll  Co.  so.) 
all),  it  was  wrong  to  the  authonr  to  addc  any  thing  (especially 
in  one  context)  to  his  workc. 


Chap.  4.     Curtesie  of  England.      Sect.  35.  F  3^- 1 

T^ENANT  by  the  curtesie  of  England  isy  where  a  man  taketh  a  wife 
seised  in  fee  simple  or  in  fee  taile^  generally  or  seised  as  heir  in  taile 
especially  and  hath  issue  by  tJie  same  wife  male  or  female  bom  alive  (eyes 
ou  vife  (1),  albeit  the'issue  after  dieth  or  livethj  yet  if  the  wife  dies^  the 
husband  shall  hold  the  land  during  his  life  by  the  law  of  England. 
And  he  is  called  tenant  by  the  curtesie  of  England,  because  this  is  used 
in  no  other  realme  but  in  England  onely. 

And  some  have  said^  that  he  shall  not  be  tenant  by  the  eurtesicy  un- 
lesse  the  childcy  which  he  hath  by  his  wife^  be  heard  crie ;  for  by  the 
eric  it  is  proved^  that  the  childe  was  born  alive.     Therefore  Qusere  (2). 

"  TAKETH 

(2)  By  the^r«/  edition,  lord  Coke  means  that  printed  at  Rohanj  as  appears 
by  the  preface  to  this  his  Commentary  on  Littleton.  But  the  edition  of  Lettou 
and  Afachliniay  which  was  really  the  first,  is  also  without  the  addition  here 
mentioned.  It  appears  to  have  been  first  introduced  into  the  edition  by  Hed- 
man, — See  further  as  to  the  subject  of  tenant  in  taU  after  postihUUyy  Yin.  Abr. 
Tayhj  I.  and  Waste^  pi.  12. 

( 1 )  Instead  of  oye^  ou  vife,  the  words  are  neez  vife  in  L.  and  M.  This  latter 
reading  is  conformable  to  lord  Coke's  translation. 

(2)  This  fuaere  is  in  L.  and  M.  but  not  in  Roh. 


f 

29.  a.J  Gurtesie  of  England.      L.  1-  C.  4.  Sect  35.         \ 


^'  ^AKETH  a  toi/e  aetsed,"     And  first  of  what  seisin  a  man 
•]  P.  N.  B.  194.      -^  shall  be  tenant  by  the  curtesie.     [e]  There  is  in  law  a  two- 
Poat.  153.)         £^j^  seisin,  vis.  s  seisin  in  deed,  and  a  seisin  in  law,  whereof 
more  shall  be  said  Sect.  468*,  and  681.     And  here  LiUleton 
]  1  Mar.         intendeth  a  seisin  in  deed,  if  it  may  be  attained  nnto.     [/]  As 
j9r,  55.  if  a  man  dieth  seised  of  lands  in  fee  simple  or  fee  taile  eenerall, 

and  these  lands  descend  1^  his  daughter,  and  she  taketh  a  hus- 
band and  hath  issue,  and  dyeth  befofe  any  entry,  the  husband 
(Post.  40.)  shall  not  be  tenant  by  the  curtesie,  and  yet  in  this  case  she  hach 

a  seisin  in  law ;  but  if  she  or  her  husband  had  during  her  life 
7  B.  8.  66.     entred,  he  should  have  been  tenant  by  the  curtesie  (3).     [^]  A 
G  ^  a|*  ^^^  seised  of  an  advowson  (4)  or  rent  in  fee  hath  issue  a  daugh- 

Co?97.  b^        ^^9  ^^^  ^^  married,  and  hath  issue,  and  dyeth  seised,  the  wife, 
8  Co.  34.  before  the  rent  became  due  or  the  church  became  voyd,  dieth, 

Ante  15.  b.)         ghe  had  but  a  seisin  in  law,  and  yet  he  shall  be  tenant  by  the 

curtesie,  because  he  could  by  no  industry  attaine  to  any  other 
(8  Co.  96.)  seisin.     Et  impotentia  exciuat  legem  (5).     But  a  man  shall  not 

be  tenant  by  the  curtesie  of  a  bare  right,  title,  use  (6),  or  of 

•  It  skmttd  U  Sect  448. 

a  reversion 

(3)  But  entry  is  not  always  necessary  to  give  seisin  in  deed;  for  if  the  land 
is  in  lease  for  t/ears,  curtesy  may  be  without  entry,  or  even  rel^cipt  of  rent,  the 
possession  of  the  lessee  for  years  being  deemed  the  possession  of  the  husband 
and  wife.  See  the  case  of  De  Grey  and  Richardson,  3  Atk.  469.  Lord  Coke's 
doctrine  about  seisin  for  Apossessio  /ratris  is  fhe  same.  See  ante  15.  a.  In 
n.  4.  there,  the  case  of  Newman  and  Newman  is  cited,  from  Wils.  vol.  2.  p. 
516,  but  no  hint  being  given  of  the  point  adjudged,  it  may  be  proper  to  add 
here,  that  in  that  case  the  court  construed  the  possession  of  a  mother  to  be  a 
possession  for  an  infant  her  son  as  his  guardian  by  law,  she  being  next  of  blood 
to  whom  the  inheritance  could  not  descend,  and  held  it  a  sufficient  seisin  to 
exclude  the  daughters  by  a  former  venter. — [Note  162.] 

(4)  Whether  it  be  an  advowwnin  ^oss  or  appendant.  A.  feiaed  of  a  manor  ^ 
to  which  an  advowson  is  appendant^  dies,  having  issue  a  daughter,  who  takes 
husband  and  dies  before  entry  into  the  manor.  It  seemsy  thai  the  husband  shall 
not  be  tenant  bi/  the  curtesy  of  the  advowson,  nor  of  the  rents  incident  to  the 
manor,  because  he  had  not  seisin  of  the  principal.     Hal.  MSS. — [Note  163.] 

(5)  According  to  Perkins,  the  husband  shall  have  c|f  tesy  in  an  advowson, 
though  he  suffers  the  ordinary  to  present  by  lapse  on  an  avoidance  in  his  wife's 
life-time.  Perk.  Sect.  468.  But  such  a  case  is  not  within  lorcf  Cctke's  reason 
for  allowing  curtesy  of  an  advowson  without  seisin  in  deed:  nor  do  I  find  any 
authority  to  support  the  doctrine,  besides  Mr.  Perkins's  name.  That  indeed, 
on  account  of  the  learning  and  ingenuity  displayefi  in  his  Profitable  Book  on 
the  laws  of  England,  ought  in  general  to  have  considerable  weight ;  though 
one,  who  wrote  soon  after  Mr.  Perkins,  describes  him  to  be  a  man  (hat  writeth 
of  diverse  titles  of  our  law  rather  subtilli/  tJian  soundly.  Fulb.  Paral.  40.  a. 
See  also  a  more  particular  character  of  Mr.  Perkins  in  Fulb.  Prepar.  28.  a. — 
[Note  164.] 

(6)  Here  an  use  before  or  not  executed  by  the  27  H.  8.  must  be  meant;  for 
an  use  within  that  statute  is  a  legal  estate.  See  ace.  2  And.  75.  147,  and 
by  lord  Coke  himself  in  Cro.  Jam.  201.  See  also  1  New  Abridgm.  660.  But 
though  in  strictness  of  law  there  cannot  be  curtesy  of  trusts,  yet  since  lord 
Coke's  time  our  courts  of  equity  have  allowed  curtesy  both  of  trusts  and  of 
other  interests,  which,  though  in  law  mere  ri^ts  and  tides,  are  deemed  estates 
in  equity,  and  made  to  conform  to  many  of  the  rules  and  consequences  incident 
to  estates  in  law.  See  1  Atk.  603,  the  case  of  Cashborn  and  Iiiglish,  in  which 
lord  ch.  Hardwicke  decreed  curtesy  of  an  equity  of  redemption.    See  S.  C. 

more 
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a  reversion  (7)  or  remainder  expectant  upon  any  estate  of  free- 
hold, nnlesse  the  particular  estate  be  determined  or  ended  during 
the  coverture. 

At  the  coronation  of  king  R.  2,  saith  the  record,  [K]  Johannes  Th]  Prooeaii. 
rex  Castilse  et  Legionisj  Dux  Lancastrice,  coram  dicto  domino  rege  ^^^  •<*  Corom  - 
et  consilio  suo  comparens,  damavit  ut  comes  Leicestrice  ojfflcium  Anno'remi  sui 
Seneschalcias  Anglice,  et  ut  dux  LancastricB  ad  gerendum  prin-  primo  Rot 
cjpalem  gladium  domini  regis  vocat'   Curtana  die  coronationis  cI»m.  ».  45. 
^usdem  regis,  et  ut  comes  Lincoln*  ad  scindendum  et  secandum 
coram  ipso  domino  rege  sedente  ad  mensam  dicto  die  coronationis; 
et  quiafact*  diligenti  examinaiione  coram peritis  de  consiOo  regis 
de  praemissis,  satis  constabat  eidem  consilio  j  qudd  ad  ipsum  ducem 
tanqiiam  tenentem  per  legem  Angliaspost  mortem  Bianchice  gnon- 
dam  uxoris  suce  pertinuit  officia  prcedicf  prout  superius  damabat 
exercerCf  consideratum  /uit  per  ipsum  regem  et  consilium  suum 
prcedictum  qudd  idem  dux  officia  prcedicta  per  se  et  sufficients 
deputatos  suos  /aceret,  et  exerceret,  et/eoda  ddnta  in 

[S9.1  U^hdc  parte  obtineret.    Quiquidem  duxofficium  Se- 
b.    J  neschalci€B  prcedicf  personaliter  adimplevit,  dsc.     And 
every  man  that  claimed  to  hold  by  grand  serjanty  to 
do  any  service  to  the  king  at  his  ooronationy  exhibited  his  peti- 
tion to  the  said  duke  as  steward  of  Englandy  who  upon  hearing 
the  proofes  either  allowed  or  disallowed  the  same. 

In  letters  patents  made  iy  king  B,  6,  to  Richard  earle  of  Rot  PatcnL 
Salisbury  you  shall  find  this  clause,  Quod  charissimus  consan-  ^^^'  ^^  ^'  ^• 
guineus  noster  Richardus,  nunc  comes  Sarum,  qui  Aliciam  Jiliam 
et  haeredem  Thorns  nuper  comitis  Sarum  adhuc  superstitem  duxit 
in  uxoremj  et  cum  edaem  Aliddprolem  tempore  mortis  prcedictce 
Thomm  habuit  et  habet  superstitem  de  prcesenti,  eoque  prastextd 
idem,  Richardus  nunc  comes  Sarum  nomen  stcUum  et  honorem 
comites  Sarum,  dec.  habet,  etpro  tempore  vitse  suoe  dejureproR- 
textU  prasmissorum  habere  debet  (1).      The  name  of  the  issue 

which 

more  fully  reported  in  Vin,  Abr.  Curtesy,  E.  pi.  23.  However,  a  vnfe  in  point 
of  benefit  may  have  a  trust  of  inheritance,  which  may  be  so  declared  as  to  pre- 
vent curtesy,  as  bv  directing  the  profits  during  the  wife's  life  to  be  paid  for  her 
separaJU  use;  for  m  sucVa  case  the  intention  to  exclude  the  husband  from  cur- 
tesy is  manifest,  and  he  cannot  have  an  equitable  seisin.  8  Atk.  715.  It  is 
also  proper  to  remark,  that  though  curtesy  out  of  a  trust  is  allowed,  yet  dower 
has  been  refused;  a  partiality  not  easy  to  be  reconciled  with  reason,  however 
settled  by  the  current  of  authorities.  Curtesy  of  money  to  be  laid  out  in  lands.' 
2  Yem.  586;  1  Yes.  174.  Which  authorities  overrule  the  opinion  in  2  Ch. 
Ca.  110.     But  as  to  this  see  post.  81.  b.— [Note  165.] 

(7)  Mr.  Perkins  makes  a  qwxre,  whether,  if  a  woman  seised  in  fee  makes 
lease  for^ife,  reserving  rent  to  her  and  her  heirs,  the  husband  shall  not  have 
curtesy  in  the  rent  during  the  lease;  but  he  seems  to  ad^it,  that  the  husband 
shtdl  not  have  curtesy  of  the  land  itself,  unless  the  lease  determines  before  the 
wife's  death.  Perk.  Sect.  467.  See  post.  32.  a.  where  in  a  like  case  lord  Coke 
says,  that  the  wife  shall  not  have  dower.  But  if  a  rent  is  incident  to  a  rever- 
sion expectant  on  an  estate  tail,  the  husband  shall  have  curtesy  of  the  rent  tall 
the  tail  determines.     Post.  30.  a. — fNote  166.] 

(1)  So  nota,  tUl  issue  the  huslmna  cannot  use  the  tide  of  his  vyi/e*s  dignity; 
hut  afterwards  he  may.  So  adjudged  by  Hen,  8,  in  the  case  of  Wimhy,  who 
claimed  the  title  of  Lord  Talboys  in  right  of  his  wife,  Hal.  MSS.— This  an- 
notation shews,  that  in  the  opinion  of  lord  Hale  a  title  of  honour  admits  of 

curtesy. 
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which  the  said  Richard  earl  of  Salisbury  had  by  the  said  Alic€ 
Rot.  Patent  de  was  Richardj  who  married  with  Anne  the  sister  and  heire  of 
anno  21 H.  6.  m.  Henry  BeawchampeeBA^  of  Warwicke,  who  wasearle  of  Waryoicke 

to  him  and  to 'his  heires,  and  duke  of  Warwicke  to  him  and  to 

the  heires  males  of  his  body.     And  Richard  the  sonne  having 

then  no  issue  by  his  wife,  kins  H,  6,  in  27  yeare  of  his  raigne 

granted  to  hira  that  he  should  be  earle  of  Warwicke,  licit  ipse  et 

prcedicta  Anna  exifum  inter  eos  adprcesens  non  hahent.    These 

and  many  more  I  have  read  concerning  this  matter,  and  only 

say  to  the  reader,  Utere  tuojudido,  nihil  enim  impedio. 

[{]  Vid.  1 E.  3. 6.       [t]  If  an  estate  of  freehold  in  seigniories,  rents,  commons,  or 

^p^'  ^'^Q\  '       ^'^      ^'^®  ^®  suspended,  a  man  shall  not  be  tenant  by  the  cur- 

(  ost     .)  tenie;  but  if  the  suspension  be  but  for  yeares,  he  shall  be  tenant 

by  the  curtesie.     As  if  a  tenant  make  a  lease  for  life  of  the 
tenancie  to  the  seignioresse,  who  taketh  a  husband,  and  hath 

issue. 


curtesy.  But  lord  Coke,  after  stating  two  precedents,  one  of  curtesy  in  a  title 
of  honour,  and  another  of  curtesy  in  an  office  of  honour,  avoids  making  the 
least  inference,  and  professedly  leaves  the  reader  to  his  own  judgment;  from 
which  reser\'e  it  may  be  conjectured  that  he  had  his  doubts.  In  fact,  the  point 
had  been  several  times  controverted  in  lord  Coke's  time.  About  the  year  1580, 
Kichard  Bertie  claimed  the  barony  of  Willoughby  in  right  of  his  lady  Cathe- 
rine, duchess  of  Suffolk,  he  having  had  issue  oy  her.  The  claim  was  referred 
by  queen  Elizabeth  to  lord  Burghley,  and  two  other  commissioners,  as  was  also 
a  claim  of  the  same  dignity  by  Peregrine  Bertie,  the  son  and  heir  of  the  duchess 
of  Suffolk  by  Richard  Bertie.  At  one  time  the  precedents  urged  for  the  hus- 
band were  thought  to  ipake  an  impression  on  the  commissioners;  but  finally 
they  made  a  report  in  favour  of  the  son,  who  was  accordingly  admitted  to  the 
dignity  in  the  life-time  of  his  father.  See  Coll.  Proceed,  on  Claims  of  Baron. 
1  to  23.  But  notwithstanding  this  case,  two  other  claims  of  a  like  kind  were 
made  within  a  few  years  after,  the  first  about  1586,  by  sir  Thomas  Fane,  in 
right  of  his  wife  Mary,  the  daughter  and  heir  of  Henry  lord  Borgavenny,  and 
the  second  about  1604,  by  Sampson  Lennard,  in  right  of  his  wife  Margaret 
lady  Dacres.  Of  the  event  of  Wxq  former  claim,  I  do  not  find  any  account;  bu't 
as  to  the  latter  it  appears,  that  king  James  referred  i^  to  commissioners,  and 
that  lady  Dacres  dying  before  any  decision,  the  affair  was  compromised  in  1612 
by  the  king's  granting  precedency  to  the  husband  as  eldest  son  of  lord  Dacres. 
The  letters  patent  giving  this  precedency  recite,  that  the  commissioners  had 
found  baronies  on  iJie  like  right  conferred  on  the  husband  in  several  families, 
and  in  this  particular  barony  of  Dacres  Uirce  several  precedents.  There  arc 
other  expressions  equally  remarkable  for  a  studied  ambiguity,  such  as  leave 
undecided  whether  the  pretension  to  the  wife's  title  was  deemod  a  claim  of 
favour  or  of  right  from  the  crown,  and  appear  calculated  to  avoid  an  adjudica- 
tion of  the  point;  and  in  this  unsettled  state  of  things,  it  is  not  sufprisiug, 
that  lord  Coke  should  be  so  cautious  of  advancing  any  positive  doctrine  on  the 
subject.  I  cannot  learn  that  there  have  been  any  claims  of  dignities  by  cur- 
tesy since  lord  Coke's  time,  and  from  the  want  of  modem  instances  of  such 
claims,  and  from  some  late  creations,  by  which  women  have  been  made  peer- 
esses, in  order  that  the  families  of  their  husbands  might  have  titles,  and  yet 
the  husbands  themselves  continue  commoners,  it  seems  as  if  the  prevailing 
notion  was  against  curtesy  in  titles  of  honour.  However,  I  have  not  yet  dis- 
covered, whether  this  great  question  has  ever  formally  received  the  judgment 
of  the  house  of  lords. — ^For  the  particulars  of  Wimby's  case  cited  by  lord  Hale, 
Bee  Coll.  Claims  of  Bar.  11.  44.  and  72.— [Note  167.  J 
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issue,  the  wife  dieth,  he  shall  not  be  tenant  by  the  cnrtesie  (2), 
bat  if  the  lease  had  been  made  but  for  yeares  he  shall  be  tenant 
bj  the  curtesie. 

"  In  fee  simple  or  in  fee  tnile  generciU,  or  seised  as  heir  in  W.  2.  m.  1. 
taile  especiaU,  and  hath  issue  6y  the  same  toife  male  or  female^  '^'^  «••  Dower, 
2.  Of  what  estate.     If  lands  be  given  to  a  woman  and  to  the  pi^/.^e^^* 
heires  males  of  her  body,  she  taketh  a  husband,  and  hath  issue  s  Co.  fol.  34! 
a  daughter,  and  dieth,  he  shall  not  be  tenant  by  the  curtesie ; 
because  the  daughter  by  no  possibilitie  could  inherit  the  mother's 
estate  in  the  land ;  and  therefore  where  Littleton  saith,  issue  by 
his  wife  male  or  female,  it  is  to  be  understood,  which  by  possi- 
bility may  inherit  as  heir  to  her  mother  of  such  estate.  Liuleton 
himself  explaineth  this  by  expresse  words,  Gap.  Dower,  fo.  40. 
Sect.  52.     And  therefore  if  a  woman  tenant  in  taile  generall 
maketh  a  feoffment  in  fee,  and  taketh  back  an  estate  in  fee,  and 
take  a  husband  and  hath  issue,  and  the  wife  dieth,  the  issue  may 
in  a  fonnedon  recover  the  land  against  his  father,  because  he  is 
to  recover  by  force  of  the  estate  taile  as  heir  to  his  mother,  and 
is  not  inheritable  to  his  &ther  (8). 

'*  And  hath  issue.*'  3.  The  time  of  having  the  issue.  4.  What 
kinde  of  issue.     If  a  man  seised  of  lands  in  fee  hath  issue  a  > 

daughter,  who  taketh  husband  and  hath  issue,  the  father  dieth, 
the  husband  enters,  he  [a]  shall  be  tenant  by  the  curtesie,  albeit  [a]  Old  Teonres 
the  issue  was  had  before  tne  wife  was  seised.    And  so  it  is  albeit  Si  H.  8.  tit     ^ 
the  issue  had  dyed  in  the  life-time  of  her  father  before  any  de-  ^^*^>  ^•^• 
scent  of  the  land,  yet  shall  he  be  tenant  by  the  curtesie  ^4).   If  rMyi^^  Paine's 
a  woman  [b]  seised  of  lands  in  fee  taketh  husband,  and  oy  him  ^,  ubi  suprs, 
is  bigge  with  childe,  and  in  her  travell  dyeth,  and  the  childe  is 
ripped  out  of  her  body  alive,  yet  shall  he  not  be  tenant  by  the 
curtesie,  because  the  childe  was  not  borne  during  the  marriage, 
nor  in  the  life  of  the  wife,  but  in  the  meane  time  her  land 
descended,  and  in  pleading  he  must  allege  that  he  had  issue 
during  the  marriage. 

If  the  wife  be  [c]  delivered  of  a  monster,  which  hath  not  the  [0]  Braot  lib.  5. 
shape  of  mankinde,  this  is  no  issue  in  the  law;  but  although  the  t^!  ^^'59 
issue  hath  some  deformity  in  anypart  of  his  body,  yet  if  he  hath  i^q^  oa.  83. 
humane  shape  this  sufficeth.     2R,  ^t  contra  forman  hum^ini  FleU,  lib.  1. 
generis  converso  m^yre  procreantur^  {ui  si  mulier  monstrosum  vel  ••  *•  "^  ^^-  •• 
prodigiosum  fuerit  enixa)  inter  liheros  non  comptUentur.  Partus  ^'^e  S.  b. 
tamen  cui  natura  aliquantulufln  ampliaverit  vd  diminuerit  non  7.  b.  8.  a.) 
tamen  superabundanttry  ut  si  sex  digitos  vd  nisi  gwxtucr  hahuerit^ 
bent  debet  inter  liberos  commemorari.  Si  inutUia  natura  reddidit 

membra^ 

(2)  Lord  Coke  means,  that  the  husband  shall  not  be  tenant  by  the  curtesy 
of  the  seigniory,  it  being  suspended  during  the  whole  time  of  the  marriage  by 
the  lease  of  the  tenancy  to  the  wife.  See  further  as  to  the  effect  of  suq)ension 
on  curtesy  in  Perk.  sect.  459,  460, 461,  462.— [Note  168.] 

(3^  The  husband  could  not  have  curtesy  in  respect  of  the  fee,  because  thai 
was  defeated  by  the  son's  recovery  in  the  formedon ;  nor  in  respect  of  the  tail^ 
because  the  wife's  feoffment  before  the  marriage  had  discontinued  the  tail,  and 
consequently  there  could  be  no  seisin  of  it  during  the  marriage.  This  seen^ 
to  be  the  rationale  of  the  case  put  by  lord  Coke. — [Note  169.J 

(4)  Yet  in  some  oases  the  time  of  liaving  issue  is  of  consequence.  See  post..  40. 


29.  b.  30.  a.]  Curtesie  of  England.  L.  1.  C.  4.  Sect.  35. 

membra,  ut  n  cttrvus  /uerU  aut  gibhoms  vd  membra  tortuo^a 
habuerity  non  tamen  e»t partus  m^msfrotnu.  Ifempuerorum  alii 
wnt  maiculij  alii /cemifMRy  alii  hermaphrodite,  ffermaphrodita 
tam  mascuio  fudm  /oeminae  comparatur  secundum  prctvalescen- 
tiam  seodu  inralescentts. 

If  the  issue  be  bom  deaf  or  dumbe,  or  both,  or  be  bom  an 
ideot,  jet  it  is  a  lawful  issue  to  make  the  husband  tenant  bj  the 
curtesie  and  to  inherite  the  land. 

M  28  H.  8. 26.       «  Borne  alive.*'   If  it  be  borne  alive  [d]  it  is  sufficient,  though 

cMe^'ubftupim!.   ^*  ^  ^^*  heard  cry;  for  peradventure  it  may  be  bom  dumb«. 

And  this  is  resolved  cleerly,  in  Paine's  case  uLi  supra  (a).  For 
the  pleading  Tas  hath  beene  said)  is,  that  during  the  marriage  he 
had  issue  by  nis  wife,  and  upon  that  point  the  triall  is  to  be  had, 
and  upon  the  evidence  (5)  it  must  be  proved,  that  the  issue  was 
alive,  for  mA)rtus  exilus  non  est  e^tusy  so  as  the  crying  is  but  a 
proofe  that  the  childe  was  bom  alive,  and  so  is  motion,  stirring, 
U\  Mirror,  cmp.  and  the  like.  And  it  is  said  by  an  ancient  author  [e]  that  it  was 
I.  Mot  3.  ordained  in  the  raigne  of  king  H,  1.     Que  touts  que 

9^  surveguissent  hur  ferns  dount  ills  ussent  conceive  f  SO.  1 
tenuissent  les  heritages  lour  ferns  pur  hur  vies,  L    ^*    J 

r/19B  3  38  By  the  custom  of  Gavelkind  [/]  a  man  may  be 
16  iL  3.  Aid,  '  tenant  by  the  curtesie  without  having  of  any  issue  (1). 
129.    Stat  da  Consaetadinibni  Kanoi». 

M  21  H.  3.  ^^  Albeit  the  issue  after  dieth  or  livefh,"     And  therefore  [a]  if 

Ht  Dower,  198.  a  woman  tenant  in  taile  gcnerall  tuketh  a  husband,  and  bath 
ubUnpra?*^  issue,  which  issue  dyeth,  and  the  wife  dieth  without  any  other 
(1  Leon.  167.)     issue,  yet  the  husband  shall  be  tenant  by  the  curtesie,  albeit  the 

estate  in  taile  be  determined,  because  he  was  in  titled  to  be  ten- 
ant per  legem  Angliae  before  the  estate  in  taile  was  spent,  and 
for  that  the  land  remaineth.     But  if  a  woman  maketh  a  gift  in 
taile,  and  reserve  a  rent  to  her  and  to  her  heires,  and  the  donor 
taketh  a  husband  and  hath  issue,  and  the  donee  dieth  without 
issue,  the  wife  dieth  (a),  the  husband  shall  not  be  tenant  by  the 
iY?^Jr  ^\  ^\      curtesie  of  the  rent,  for  that  the  rent  newly  reserved  is  by  the 
per  le'^Cortesie,    ^^  ^^  ^^^  determined,  and  no  state  thereof  rtmaincth.  But  [A]  if 
86.  10  B.  3.  27.  a  man 

(a)  See  Mr.  Yaillant's  note  on  Dyer,  25.  b.  in  his  valuable  ed. 

(5)  Yid.  Pasch.  9  E.  1.  rot.  4.  Si  habuit  exitum,  qui  auditus  fuit  clamare 
aeu  vooem  edere  infra  quatuor  parietes ;  quia  puer  non  fuit  visus  neo  auditus 
clamare  ab  hominibus  maaculiSf  licet  per  foeminas  nominatus  fiiit  Johannes. 
Therefore  hu^nd  not  tenant  by  the  curtesy.  H.  5  E.  1.  rot.  1.  Wighora. 
BaI.  MSS. — I  cannot  guess  what  lord  Hale's  view  could  be  in  citing  this 
record,  unless  it  was  to  shew,  that  anciently  in  the  case  of  curtesy  the  havinff 
male  issue  bom  alive  could  be  proved  by  men  only;  which  must  be  confessed 
to  have  been  a  most  unaccountable  peculiarity. — [Note  170.] 

(1)  On  the  other  hand,  curtesy  by  the  custom  of  Gravelkind  is  subject  to 
several  disadvantages;  for  it  is  only  of  a  moiety  of  the  wife's  land,  and  it 
eaises  if  the  husband  marries  again.  See  Robinson  Gavelk.  b.  2.  c.  1,  where 
the  leamed  author  suggests,  that  some  have  doubted,  whether  there  is  any  such 
variance  between  the  common  law  and  the  custom,  and  therefore  nnderttdkes  to 
prove  it  by  authorities  on  record. — ^[Note  171.] 

(a)  Read  <<  the  wife  dieth,  and  then  the  donee  dieth  without  issue/'  Ac. 
flee  Mr.  Ritso's  Intr.  p.  238. 
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a  man  be  seised  in  fee  of  a  rent  and  maketh  a  gift  in.  taile 
geDerall  to  a  woman,  she  taketh  husband  and  hath  issue,  the 
issue  dieth,  the  wife  dieth  without  issue,  he  shall  be  tenant  by 
the  curtesie  of  the  rent^  because  the  rent  remaineth  (2).  The 
diversity  appeareth. 

"  If  the  tot/e  diesy  the  husband  shall  hold  the  land,  dhc."  Foure 
things  doe  belong  to  an  estate  of  tenancy  by  the  curtesie,  viz : 
marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  But  it 
is  not  requisite  that  these  should  concurre  together  all  at  one 
time.  And  therefore,  if  a  man  taketh  a  woman  seised  of  lands 
in  fee,  and  is  disseised,  and  then  have  issue,  and  the  wife  die,  he 
shall  enter  and  hold  by  the  curtesie.  So  if  he  hath  issue  whioh 
dieth  before  the  *  descent,  as  is  aforesaid. 

And  albeit  the  state  be  not  consummate  nntill  the  death  of  the 
wife,  yet  the  state  hath  such  a  beginning  after  issue  had  in  the 
life  of  the  wife  as  is  respected  in  law  for  divers  purposes. 

First,  after  issue  had,  he  shall  doe  homage  alone,  and  is  become 
tenant  to  the  lord,  and  the  avowrie  shall  be  made  onely  upon 
the  husband  in  the  life  of  the  wife,  as  shalt  be  said  hereafter  rt  Co.  67.  b. 
when  we  come  to  the  apt  place  (3).     Secondly,  if  after  issue  J*^*'^T**' 
[t]  the  husband  maketh  a  feoffment  in  fee,  and  the  wife  dieth,  hf'^  '^  j. 
the  feoffee  shall  hold  it  during  the  life  of  the  husband,  and  the  Cni  in  viu^  IS* 
heire  of  the  wife  shall  not  during  his  life  recover  it  in  sur  cut  in  2  B.  2.  Qui  in 
vitd ;  for  it  could  not  be  a  forfeiture,  for  that  the  estate,  at  the  Jq  E.  8.  12. 
time  of  the  feoffment,  was  an  estate  of  tenancy  by  the  curtesie  pier,  21. 
initiate  (4)  and  not  consummate.  And  it  is  adjudged  in  29  E.  3,  Eiis.  368. 
that  the  tenant  by  the  curtesie,  cannot  claim  by  a  devise,  and  ^^  *•  '• '°'  *^* 
waive  the  state  of  his  tenancy  by  the  curtesie,  because,  saith 
the  booke,  the  freehold  commenced  in  him  before  the  devise  for 
terme  of  his  life. 

''  And  he  U  cdUed  tenant  hy  the  eurtene  of  England,  because  this 
is  used  in  no  other  realme  but  in  England  onely" 

"  By  Ac  curtesie."     In  Latine  per  legem  Anglice, 

''  In  England'  ondy"  It  is  also  used  within  the  realme  of 
Scotland,  and  there  it  is  called  Ourialiias  SooHob.  And  so  it  is 
in  the  realme  of  Ireland  (5). 

*  Deaeent  is  here  inserted  for  JHkteirin,     Sea  Mr.  Ritso's  Intr.  p.  118. 

''And 

(2)  So  if  it  was  a  rent  de  novo  granted  in  tail,  and  the  wife  dies  without 
issue,  the  husband  shall  be  tenant  by  the  curtesy,     Hal.  MSS. — [Note  172.1 

(3)  llic  sect.  90.     21  E.  3.  35.     Hal.  MSS. 

(4)  4  E.  2.  Cui  in  vita,  15.  34  E.  1.  ibid.  30.  10  E.  3.  11.  22  K  6.  24. 
If  husband  entitled  to  the  tenant  by  the  curtesy  aliens  and  retaJces  estate  to  him 
and  his  wife,  by  which  the  wife  is  remitted,  he  shall  not  be  tenant  by  the  curte^. 
Contra,  if  it  wa4  before  issue  had.  9  H.  7.  1.  Vid.  T,  7  Jao.  Ley,  n.  11; 
Sparreys  case.     Hal.  MSS. — See  Ley's  Rep.  9. — [Note  173.] 

(5)  Pat.  11  H.  3.  m.  3.  COlm  consuetude  et  lex  Angliaa  sit,  qu6d  si  aliquia 
dcsponsaverit  aliquam  haareditatein  habentem,  et  ex  e&  prolem  faabnrit,  cujua 
clamor  auditus  fuerit  infra  qnatuor  parictes,  et  vir  supervixerit  uxorem,  habebit 
tot&  vitl  8u&  custodiam  hflereditatis  uxoris,  lic^t  ea  h^eredem  habuerit  ex  primo 

viro. 
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<'  And  9ome  have  taidf  that  he  shall  not  he  tenant  hy  the  curtesie, 

tude89e  the  chUde,  which  he  hath  hy  his  wife,  he  heard  crie;  for  hy 

(8  Co.  84.)  the  crie  it  is  proved,  that  the  chUde  was  home  alive,**  Our  author 

haying  delivered  his  owne  opinion  before,  viz.  horn  alive,  now  he 
[^^PMt'j*  Bheweth  the  opinions  of  others :  for  so  is  said  in  the  \Jc\  statute 
foL  70.  i^^  teinentibu»  per  legem  Anylix;  and  of  that  opinion  is  Glavvill 

[Q  GlaoTill,        [^  lib.  7.  cap.  8.  Bracton,  lib.  5.  tract.  5.  cap.  80.     Britton, 
lib.  7.  cap.  8.       oap.  50.  fol.  132.  Fleta,  lib.  6.  cap.  50,  &c.  But  the  reason  is 
tom^s^  mf  30     against  their  opinion :  for  by  the  cry  it  is  proved,  &c.,  so  as  it 
Britton)  eap.  60.  is  but  an  evidence  to  prove  the  life  of  the  infant, 
fo.  133.    Sleta,  lib.  6.  oap.  64. 

^<  Some  have  said**  Bj  these  and  the  like  speeches  our  author 
intendeth,  that  the  point  had  been  controverted,  but  thereby,  ex- 
cept it  be  in  this  Section,  where  formerly  he  delivered  his  opinon, 
as  hath  been  said,  he  tacitly  insinuateth  his  owne  judgement, 
which  in  all  the  rest  holdeth  for  good  law  and  warranted  by  good 
authority  throughout  his  three  bookes;  which  kinde  of  speech 
and  the  like  I  have  collected  together,  as  it  appeareth  by  the 
[m]  Soot  40.       Sections  in  [m]  the  margent. 

187.'  138.  141.  146.  148.  166.  170.  170.  102.  202.  227.  234.  260.  336.  330.  367. 

400.  436,  436.  440.  443.  460.  462.  478.  601.  60S.  606.  622.  623,  624.  634.  576- 

601.  6.S8,  634.  640.  642,  643.  644.  646.  668.  676.  680.  721.  723.  726.  730,  781. 
738.  784. 

*'  Therefore  qvareJ*  This  qnsnre  is  not  in  the  originall  edition 
of  Littleton,  and  therefore  to  be  rejected  (6). 

And  some  have  said,  that  in  divers  oases  man  shall  by  having 
of  issue  be  tenant  by  the  ourtesie  where  a  woman  shall  not  be  en- 
dowed.    And  therefore  they  say,  if  lands  be  given  to  two  women 
(2  Ro.  Abr.  00.    and  to  the  heires  of  their  two  bodies  begotten,  and  one  of 
A  P«Mt.  183.  .      them  take  husband  and  have  issue  and  die,  the  inheritances  being 
7^e!T  6.  severall  the  husband  shall  be  tenant  by  the  curtesie,  as  it  is  ad- 

[m]  17  jL  3. 61.  judged  7  E.  3,  and  in  other  books  [ml  this  judgment  is  cited  and 

allowed.  But  certain  it  is,  that  if  land  be  given  to  two  men  and  to 
the  heires  of  their  two  bodies  begotten,  and  the  one  taketh  wife 
and  dieth,  she  shall  not  be  endowed,  for  no  estate  in  the  land  is 
alcred  by  that  marriage.  But  I  leave  the  reader  to  his 
owne  opinion,  or  rather  to  suspend  it  until  he  comet^to  f  30. 1 
the  proper  place  in  the  next  chapter.  If  lands  holden  of  |_  b.  J 
the  king  by  knights  service  in  capite  descend  to  a  woman, 
and  after  office  found  she  intrude  and  taketh  hasband  and  hath 
issue,  in  this  case  the  husband  shall  be  tenant  by  the  curtesie  (1); 
and  yet  if  the  heire  male  after  office  in  the  like  case  intrudeth 
and  taketh  wife,  his  wife  shall  not  be  endowed,  for  so  it  is  pro- 
Pnprog.  Regii.  vided  by  the  statute  of  Prcerogativa  Regis,  cap.  18,  that  in  that 
®*-  ^''  case  there  accrues  to  the  heire  no  freehold,  nor  dower  to  the  wife, 

which 

viro,  qui  plense  aetatis  est;  praeoeptnm  est,  qudd  eadem  lex  observatur  in  Hi- 
bemi&.  Hal.  MSS. — The  same  extract  from  the  patent  roll  of  11  H.  3,  is 
given  in  Hal.  Hist.  C.  L.  180.— [Note  174.] 

(6)  It  appears  by  the  various  reading  already  ^iven,  that  this  qnsere,  though 
not  in  the  Rohtn  edition,  which  lord  Coke  thought  the  oldest,  is  in  that  by 
Lettou  and  Mathlinia,  which  is  really  the  original  one.  [But  see  Editor^ s pre- 
face to  the  ihirtee  nth  Edition.] 

(i)  1  H.  7.  17,  Dy.  95.    Hal.  MSS. 
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which  by  interpretation  is  as  much  as  to  say,  that  the  heire  shall 
have  no 'freehold  as  to  this  respect  to  ffive  any  dower  to  his  wife. 
If  a  man  marry  the  neife  of  the  king  by  licence,  and  hath  issue  83  E.  8.  t!t 
by  her,  and  after  lands  descend  to  the  niefe  and  the  husband  en-  Trayen,  86. 
ter,  the  niefe  dieth,  he  shall  be  tenant  by  the  curtesie  of  this  l*!^?!^  47  \ 
land,  and  the  king  upon  any  offioe  found  shall  not  evict  it  from 
him,  because  by  the  marriage  the  niefe  was  inf ranch ised  during 
the  coverture.     But  if  a  free  woman  marry  the  villaine  of  the 
king  by  licence,  and  lands  descend  to  the  villaine,  the  villaine 
dieth,  the  wife  shall  not  be  endowed,  but  upon  an  offioe  found 
the  king  shall  have  the  land,  for  the  villaine  remained  still  a  vil- 
laine to  the  king.   A  woman  [n]  taketh  husband,  and  hath  issue,  M  PI.  Com. 
lands  descend  to  the  wife,  the  husband  enters,  and  after  the  wife  ^^'°*2^^*'' 
is  found  an  ideot  by  office,  the  lands  shall  be  seised  by  the        ' 
king  (2)  for  the  title  of  the  tenancy  by  the  curtesie  and  of  the  (9  Co.  139.) 
king  begin  at  one  instant,  and  the  title  of  the  king  shall  be  pre- 
ferred.    A  man  shall  be  tenant  by  the  curtesie  of  a  castle  [0]  rolMagnftCaHa. 
which  serveth  for  the  publicke  defence  of  the  realme,  but  a  ^^  ^*  . 
woman  shall  not  be  endowed  thereof^  as  shall  be  said  more  at  17  h.  3.  I)ower. 
large  hereafter.  (3)  Bnct  lib.  2. 

A  man  shall  be  tenant  by  the  curtesie  of  a  common  sauns  l^'J^'Jt  '^^' 
nttmherj  but  a  woman  shall  not  be  endowed  thereof,  because  it  q^^  q^^  3Q0. 
cannot  be  divided.     A  man  shall  be  tenant  by  the  curte8ie[jp]  1  Ro.  Abr.  676.) 
of  a  house  that  is  Caput  BaronisB  or  Oomiiat&s :  (A)  J  but  it  W  *  H- ^ 
appeareth  by  4  ff.  8.  Power,  180,  that  a  woman  wiall  not  be  Bnlct'foi.  03. 
endowed  of  it.     Fur  the  law  respecteth  honour  and  order.     A  Fiett,  lib.  6. 
man  is  entitled  to  be  tenant  by  the  curtesie,  and  maketh  a  feoff  ^^  |^ 
roent  in  fee  upon  condition,  and  entreth  for  the  condition  broken,  ]2s.  '3  b.  8.*^' 
and  then  his  wife  dieth,  he  shall  not  be  tenant  by  the  curtesie.  Dower,  102. 
because  albeit  the  8t«te  given  by  the  feoffment  be  conditional!,  9  H.  7. 1. 
yet  his  title  to  be  tenant  by  the  curtesie  was  inclusively  abeo-  ?h^*.  jfsg. 
lutely  extinct  by  the  feoffment,  for  the  condition  was  not  an-  post.  278.) 
nexed  to  it  (5).     As  if  the  lord  disseise  the  tenant,  and  maketh 

}  The  note  here  re/erred  to  doe»  not  relate  to  thia  eentenee  of  the  Oommentary,  but  Menit 
meant  to  apply  to  the  next  eentence  bat  one  ending  with  **  annexed  to  it,"  or  to  the  eubeefnent 
one  ending  with  **  teottment"  The  very  eaee  of  lord  Sale  ie  mentioned  by  lord  Coke,  poet, 
266.  a.  and  there/ore  note  (5)  appeare  to  be  more  a  remark  upon  note  (4),  or  a  eontinttaiian  of 
it,  than  a  note  upon  the  Commentary ;  yet  fo,  266  elueidatee,  or  ie  connected  with,  the  eaeee 
here  advanced  by  lord  Coke 

a  feoffment 

(2  )  Mr.  Serjeant  Hawkins  makes  a  gucere  of  this,  observing  that  the  fee  and 
freehold  were  in  the  wife,  and  that  the  wife  of  an  ideot  shall  have  dower. 
Hawk.  Abr.  of  Co.  Littl.  42.  It  has  been  also  remarked,  that  there  is  not 
any  concourse  of  titles  between  the  king  and  the  husband ;  the  husband's  title 
by  curtesy  not  being  consummate  till  the  death  of  the  wife,  when  the  king's 
title  determines.  Sec  Plowd.  264.  Engl.  ed.  in  a  note  by  the  Editor.  How- 
ever, note  the  reasoning  in  Plowden.  See  also  8  Go.  170,  wherd  it  is  adjudged, 
that  though  in  the  case  of  idiotcy  the  office  for  some  purposes  has  relation  to 
the  time  when  the  idiot's  estate  commenced,  yet  the  kins  is  only  entitled  to  the 
profits  from  the  finding  of  the  office;  which,  as  it  may  have  some  influence  on 
the  point  of  curtesy,  is  proper  to  be  attended  to. — [Note  175.] 

(8)  Soo  post.  31.  b. 

(4)  If  dinncisae  mtrrs  on  disseiJior's  heir,  and  makes  /rnffnifrnt  cm  condition, 
and  enters  for  condition  broken,  and  the  heir  enters^  theritjht  is  revived.  Vid. 
19  //.  6.  43.    Hal.  MSS.— [Note  176.] 

(5)  Hie  /oL  266.    Hal.  MSS. 
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a  feoffment  in  fee  of  the  land  npon  condition,  and  entreth  for  the 
condition  broken,  yet  the  seigniory  is  extinct,  for  that  was  in- 
clusively extinct  by  the  feoffment.  See  more  of  tenant  by  cur- 
teaic;  Section  52  (6). 


Chap.  5.  Of  Dower.  Sect  3a 

J^ ENANT  in  dower  i9,  where  a  man  is  seised  of  eertaine  lands  or 
tenements  in  fee  simple^  fee  taile  generally  or  as  keire  in  speeiaU 
taiUy  and  taketh  a  wife^  and  dieth^  the  wife  after  the  decease  of  her  hus- 
band  shall  be  endowed  of  the  third  part  of  such  lands  and  tenements  as 
were  her  husband^ s  at  any  time  during  the  coverture^  to  have  and  to  hold 
to  the  same  wife  in  severalty  by  metes  and  bounds  for  terrne  of  her  life^ 
whether  she  hath  issue  by  her  husband  or  noy  and  of  what  age  soever  the 
wife  bey  so  as  she  be  past  the  age  of  nine  yeares  at  the  time  of  the  death 
of  her  husbandy  \Jor  she  must  be  above  nine  yeares  old  at  the  time  of  the 
decease  of  her  husbandy^  (1)  f  otherwise  she  shall  not  be  endowed. 

''  rpENANT  in  dower."  (7)  Tenens  in  dote.  Dos,  dower,  in 
[q]  Lib.  Rub.  -*■  the  common  law  [q]  is  taken  for  that  portion  of  lands  or 
Jf  P'  vV  I'b  6  *®'^®™®>^^  which  the  wife  hath  for  terme  of  her  life  of  the  lands  or 
cap.  1.  *    tenements  of  her  husband  after  his  decease,  for  the  sustenance  of 

BraoL  lib.  2.       herself,  and  the  nurture  and  education  of  her  children  (8).  Propter 

n^'*?^'      1A1     ^^'^  mcUrivfioniiy  etad  sustentationem  uxoris  et  educattonem  lu 
iSntt.  cap.  101.     f  %/••.  .•••  *  m  .  T  'x 

Fleta,  lib.  6.         beroruM  cUm  fuerint procreati  n  virprcemonatur :  et  nocpropnh 

fup.  22.  didtur  dos  miUusrig  secundutn  consuetudinem  Anglictt- 

nam.   And  dos  is  derived  ex  donaitone,  el  est  19*  quasi  f  31. 1 

donariumy  because  either  the  law  itselfe  doth  (without  L    <^    J 

any  gift)  or  the  husband  himself  giveth  it  to  her,  as 

shall  be  said  hereafter.  And  at  this  day  dos  or  dower  is  not  taken 

by  the  professors  of  the  common  law,  either  for  the  land  which 

the  wife  brin^th  with  her  in  marriage  to  her  husband,  for  then 

it  is  either  called  in  frankmaiTiagc  or  in  marriage,  as  hath  beene 

said 


(6)  See  also  Wright's  Ten.  193,  and  Vin.  Abr.  Curtesy  and  the  same  title 
New  Abr. 

(1)  f  All  between  the  brackets  in  L.  and  M.  and  in  Roh. 

(7)  N^ota,  in  tenancy  in  dowt^  the  wife  shall  be  said  to  be  in  by  the  husband. 
36  ff*  6.  DoweVy  30.  But  tenancy  by  the  curtesy  is  in  the  Post.  5  E.  2  Entry, 
66.     Hal.  MSS.— [Note  177.] 

(8)  The  following  note  is  by  the  editor  of  the  eleventh  edition  of  lord  Coke's 
Commentary, — (The  reason  why  the  law  gave  the  wife  dower  will  appear,  if  we 
consider  how  the  law  stood  anciently ;  for  by  the  old  law,  if  this  provision  had 
not  been  made,  and  the  party  at  the  marriage  had  made  no  assignment  of 
dower,  the  wife  would  have  been  without  any  provision,  for  the  personal  estates 
even  of  the  richest  were  then  very  inconsiderable;  and  before  trusts  were 
invented,  which  is  bnt  lately,  the  husband  could  give  his  wife  nothing  during 
hi^  own  life,  nor  could  he  provide  for  her  by  will,  because  lands  conld  not  be 
d.wiscd,  unless  it  was  in  some  particular  places  by  the  custom^  till  the  statute 
or  [Jen.  8.)— [Note  178.J 
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said,  Dor  for  the  portion  of  money  or  other  ffoods  or  chattels 
which  she  bringeth  with  her  in  marriage,  for  that  is  called  her 
marriage  portion.     And  yet  of  ancient  time  [r]  dos  multeris,  the  M  Britton, 
dower  or  dowrie  of  the  woman  was  also  applied  to  them.     But  21^.^0  jib.  2. 
it  is  commonly  taken  for  her  third  part,  which  she  hath  of  her  fo.  92.  ' 
husband's  lands  or  tenementa.  aianv.  lib.  6. 

In  Domesday,  Do»  is  called  Maritagium.  2Co*  93.^****'^' 

To  the  consummation  of  this  dower  three  things  are  neces-  Bingbftm'i  oaae. 
sary ;  viz.  marriage,  seisin,  and  the  death  of  her  husband.  ^  H.  3. 

Dm  [«],  the  very  name  doth  import  a  freedome,  for  the  law  ??ml'^^*' 
doth  give  her  therewith  many  freedomes.     Secundum  cmisueiu-  ii  g.  3.  nn.  17. 
dinem  regni  mulieres  vuiuoif  dec,  dehent  esse  quitae  de  tcUlagns,  Regist.  142, 148. 
&c.     And  tenant  in  dower  shall  not  be  distreyned  for  the  debt  ^^-  ®-  1??\a 
due  to  the  king  by  the  husband  in  his  life  time  in  the  lands  which  ' 

she  held  in  dower.     And  other  privileges  she  hath  ;  of  all  which 
Ock/iam  yeelds  the  reason,  Doti  ejus  parcaUir  quia  prctmium 
padorU  est  (2). 

"  Where  a  man."  If  the  husband  be  an  alien  p]  the  wife  shall  ^^^^^''^ 
not  be  endowed.     So  if  the  husband  be  the  king's  villaine,  the  Do^^er  171. 
wife  shall  not  be  endowed  (as  hath  beene  said);  but  if  the  bus*  Dame  Hales' 
band  be  a  vUlaine  to  a  common  person,  the  wife  shall  be  endowed  ***••    J^  ^-  *• 
if  she  be  in  titled  to  dower  before  the  en  trie  of  the  lord.     And  i3*B*'i.  ^t  *" 
so  if  a  free  man  take  a  neife  to  wife,  and  dieth,  she  shall  be  Dower, 
endowed.  The  wife  of  an  ideot  (3)  non  cornpm  mentUy  outlawed,  (Po«t.  392.  b. 
or  attainted  of  felony  or  trespasse,  attainted  of  heresie,  jprcpmu- 
nire,  or  the  like,  shall  be  endowed.     But  if  the  husband  be 
attainted  of  treason,  albeit  it  be  treason  done  after  the  title  of 
dower,  she  shall  not  be  endowed;  as  shall  be  said  hereafter. 

<<  Seised,"  Here  this  word  (seised)  extendeth  it«elfe  as  well 
to  a  seisin  in  law,  or  a  civill  seisin,  as  to  a  seisin  in  deed,  which 
is  a  naturall  seisin  :  but  seised  he  must  be  either  the  one  way  or 
the  other  during  (4)  the  coverture.  For  a  woman  shall  be  en- 
dowed of  a  seisin  in  law.  As  where  lands  or  tenements  descend 
to  the  husband  before  entry,  he  hath  but  a  seisin  in  law,  and 
yet  the  wife  shall  be  endowed,  albeit  it  be  not  reduced  to  an  (Ante  29.  a.) 
actnall  possession,  for  it  lieth  not  in  the  power  of  the  wife  to 
bring  it  to  an  actnall  seisin,  as  the  husband  may  do  of  his  wife's 

land, 


(2)  Claus.  26  H.  3  m.  15.  Mulier  ratione  tenuass  in  dotem.  non  debet 
venire  coram  justicariis  itinerantibus  ratione  comraunis  summon  it  ion  is.  But 
yet  she  shall  be  attendant  to  the  heir /or  a  third  part  of  the  aervtceSj/or  which  he 
is  attendant  ovn;  Tenant  in  /rank-marriage  in  the  fourth  degree  dies  ;  his  issue 
endows  his  mother ;  she  shall  he  attendant  as  the  isi<ue  is,  and  shall  not  hold 
acquitted.  So  if  A.  gives  to  B.  in  taile  rendnnng  during  his  life  5«  and  after^ 
wards  \0s.  the  icife  of  B,  endowed  shiill  hold  of  the  hvir  by  a  ihird  part  of  10«. 
Bv^  if  there  be  tenant  by  5«.  attd  meime  hoUi  over  by  10«.  and  tenant  dies 
ujithout  heir,  his  wife  shall  be  attendant  to  the  mesne  only  for  the  third  part 
of  5«.  Keiltt,  124.  129.  Hie.  fol.  46,  lease  by  tenant  in  tail,  avoided  by  the 
issue,  yet  revived  against  tenant  in  dourer.     Hal.  MSS. — [Note  179.] 

(3)  See  ante  30.  b.  n.  2. 

(4)  Lf^ssee  for  life  surrenders  to  him  in  reversion  on  condition,  and  enters  for 
the  condition  broken;  yet  the  wife  of  the  reversioner  shall  bf  endowed.  Noy^  n,  284. 
Ormand  s  case.    Hal.  MSS.— See  Noy,  66.— [Note  180.] 
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[«]  43  E.  3.  31 
46  E.  3. 13. 
5  B.  3.  4. 
F.  N.  B.  140. 
8  E.  3.  tit 
A06.  393. 
19  B.  3. 
Bower,  170. 
23  B.  3. 
Dower,  30. 
(Perk,  sect  315, 
313.  4  Co.  122. 
1  Ro.  Abr.  077.) 


V" 


w]  5  ^3.  tit 
^OQober,  249. 

Paris'a  oMOy 

9B.3.  4. 


(4  Co.  122.) 


[x]  8  E.  3.  tit 
Ask.  393. 
13  R.  2. 
Dower,  56, 
22  B.  3.  6. 
8  B.  3.  3. 
7  H.  0.  4. 
(Post  42.  a. 
4  Co.  122.) 

M  6  B.  3.  60. 
P.  N.  B.  149. 
(Cro.  Cba.  190. 
191.    lRo.Abr, 


land,  when  he  is  to  be  tenant  by  curtesie,  which  is  worthy  the 
observation.     And  yet  of  every  seisin  in  kwy  or  actuall  seisin  of 
lands  or  tencmcntSi  a  woman  shall  not  be  endowed  [u].     For 
example,  if  there  be  grandfather,  father,  and  sonne,  and  the 
grandfather  is  seised  of  three  acres  of  land  in  fee,  and  taketh 
wife,  and  dieth,  this  land  descendeth  to  the  father,  who  dieth 
either  before  or  after  entry,  now  is  the  wife  of  the  father  dowable. 
The  father  dieth,  and  the  wife  of  the  grandfather  is  endowed  of 
one  acre  and  dieth,  the  wife  of  the  father  shall  be  endowed  oncly 
of  the  two  acres  residue,  for  the  dower  of  the  grandmother  is 
paramount  the  title  of  the  wife  of  the  father,  and  the  seisin  of 
the  father  which  descended  to  -him  (be  it  in  law  or  actuall)  is 
defeated  (5),  and  now  upon  the  matter  the  father  had  but  a  re- 
version expectant  upon  a  freehold,  and  in  that  case,  Dos  de  dote 
peti  rum  debet :  although  the  wife  of  the  grandfather  dieth  living 
the  father's  wife  (6).  And  here  note  a  diversity  ho]  betweene  a 
descent  and  a  purchase.     For  in  the  case  aforesaid,  if  the  grand- 
father had  iufeoffed  the  father,  or  made  a  gift  in  taile  unto  him, 
there  in  the  case  abovesaid,  the  wife  of  the  father,  after  the  de- 
cease of  the  grandfather's  wife,  should  have  been  en- 
dowed of  that  part  assigned  to  the  9S^  grandmother,  and  F  8 1  •  1 
the  reason  of  this  diversitie  is,  for  that  the  seisin,  that  L  1^*    J 
descended  after  the  decease  of  the  grandfather  to  the 
father,  is  avoyded  by  the  indowment  of  the  grandmother,  whose 
title  was  consummate  by  the  death  of  the  grandfather ;  but  in  the 
case  of  the  purchase  or  gift,  that  took  effect  in  the  life  of  the 
grandfather  (before  the  title  of  dower  of  the  grandmother  was 
consummate;,  is  not  defeated,  but  only  quoad  the  grandmother, 
and  in  that  case  there  shall  be  Dos  de  dote.  And  yet  there  is  an- 
other diversitie  [x]  (1)  where  the  wife  of  the  father  is  first  endow- 
ed, and  where  the  wife  of  the  grandfather ;  for  in  the  same  case 
after  the  decease  of  the  grandfather  and  father  the  sonne  entreth 
and  indoweth  his  mother  of  a  third  part,  against  whom  the  grand- 
mother recovereth  a  third  part  and  dyeth,  the  mother  shall  enter 
againe  into  the  land  recovered  by  the  grandmother,  because  she 
had  in  it  an  estate  for  tertne  of  her  life,  and  the  estate  for  the  life 
of  the  grandmother  is  lesser  in  the  eye  of  the  law,  as  to  her,  than 
her  owns  life.     Also  the  husband  [y]  (2)  may  be  seised  in  his  de- 
mesne, as  of  fee  absolutely,  yet  the  woman  shall  not  be  indowed^ 

670.  474.    Cro.  Jam.  015.    Dootr.  Plao.  148.    2  Co.  77.) 

as 


(5)  Hie.  sect  8.  8  E.  3.  13.  8  Ass,  6.     But  by  some  the  heir  shodl  have  mort 
d^ ancestor  of  such  seisin,    Hal.  MSS. 

(6)  17  E.  8.  65.  hic/o/.  42.  Vid.  6.  E,  3.  43,  contra.  Nota  the  case  5  E,  3. 
Youch.  249.  A,  gives  in  tail  to  B.  his  eldest  son  who  dieSy  the  wife  of  B,  is  en- 
doioed  of  the  third  part  of  the  whole.  A,  dies,  his  wife  brings  dower  against  the 
vnfe  of  B,  she  vomhes  the  heir  of  her  husband  by  reason  of  the  reversion,  and 
adjudijod  that  he  sJiaU  warrant.  But  qnsere  if  she  shall  recover  in  value  //le  third 
part  of  the  whole,  or  only  the  third  part  of  two  parts.  It  seems  only  the  third  part 
ef  two  parts,  by  reasftn  of  the  eviction.  Therefore  qusere  if  in  this  case  the  iteisin 
of  B,  be  not  fully  a  voided.  Suppose  that  the  wife,  of  A .  hadjirst  mover  ed,  during 
her  life  the  wife  of  B.  cannot  demand  dower  except  of  the  two  parts  which  were 
in  the  hands  of  the  heir.     Hal.  MSS.— [Note  181.] 

(1)  8  JS?.  2.     Recovery  in  value,  10.     Hal.  MSS. 

(2)  Hio.  setA.  66.  fol,  42.     Hal.  MSS. 
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as  she  shall  not  be  indowed  both  of  the  land  given  in  exchange, 
and  of  the  land  taken  in  exchange,  and  yet  the  husband  was 
seised  of  botb,  bat  she  may  have  her  election  to  be  indowed  of 
which  she  will. 

Also  of  a  seisin  for  an  instant  a  woman  shall  not  be  in-  m  27  H.  8. 29. 
dowed  f  3) ;  as  if  Oestu^  que  we  [z]  after  the  statute  of  1  R,  3,  J"-  N.  B. 
and  betbre  the  statute  of  27  H.  ,8,  had  made  a  feoffment  in  fee,  Bower  192. 
his  wife  should  not  be  indowed  (3  a). 

Likewise  if  two  joyntenants  be  in  fee,  and  the  one  maketh 
a  feoffment  in  foe,  his  wife  shall  not  be  indowed  (4).  And  so 
if  the  conusee  of  a  fine  doth  grant  and  render  the  land  to 
the  conusor,  the  wife  of  the  oonusee  shall  not  be  indowed, 
for  it  is  not  possible  that  the  husband  could  have  indowed  his 
wife  of  such  an  estate,  as  the  usual  pleading  is.  Lib.  Ivtrat  225. 
Quia  dicit  qvdd  W.  quondam  mr  tuus  nunquamfuit  sienius  de 
tenementis prasdiciu  ae  tali  statu  ita  qvdd  eandem  A,  inde  dotdsse 
potuit  (a). 

^^  Of  land*  or  tenements*'  (b).     Of  a  castle  that  is  maintained  vide  Sect  242. 
for  the  necessary  defence  of  the  realme  a  woman  ^hall  nnt  be  (Poat.  1S5.  a. 
indowed,  because  it  ought  not  to  be  divided  (o) ;  and  the  publique  ^^  '^' 
shall  be  preferred  before  the  private  (5).     But  of  a  castle  that  is 
onely  maintained  for  the  private  use  and  habitation  of  the  owner, 
a  woman  shall  be  indowed.     And  so  it  was  adjudged  in  the  court 
of  [a]  common  pleas,  where  in  a  writ  of  dower  the  demand  was  fa]  Pasb. 
de  tertiA  parte  Castri  de  Hilderker  in  Comitatu  Northumh.  And  ^^^  ^°  ^'"• 
the  statute  of  Magna  Charta,  cap.  7,  where  it  is  provided,  nut  B^t  fol.  96. 
domus  ilia  sit  Castrum,  is  to  be  understood,  a  castle  maintained  Brit.  ca.  103. 
for  the  necessary  and  publike  defence  of  the  realme.     And  this  ^*^  *•  ^«  *•  ^^ 
agreeth  with  ancient  records,  [6]  ^albeit  in    the  argument  of  i)<,wer!  81.V 
the  said  case  they  were  not  voucned)  the  effect  wnereof  be,  so  E.  t. 

Voocb.  298. 
17  H.  8.  Bower,  192.    8  H.  8.  Dower.  19S.    8  H.  8.  lib.  194. 
[6]  Pftt  1  B.  1.  part  1.-  m.  17.    Eseb.  4  E.  1.  no.  88. 

«.  ■  ■  ■ 

(3)  1/ tenant  for  life  makes  a  feoffment  in  fee  and  dies,  the  icife  shaU  not  he 
endowed.  3  B,  4.  6.  14  If.  4.  Yet  if  tenant  at  toill  makes  feoffment  and 
dies,  his  wife  shall  be  endowed.  Cited  by  Jones,  9  (Jha,  to  have  been  adjudged 
34  Eliz.  in  MoseUif  and  Taylor.     Hal.  MSS.— See  W.  Jo.  317.— jTNote  182.] 

(3  a)  That  there  cannot  be  dower  of  a  trwst^  see  Forrest.  138.  2  Atk.  525. 
See  further,  2  P.  Wms.  700.— [Note  183.] 

(4)  8.  P.  ace.  in  MS.  Common  Place-Jjook,  supposed  to  he  by  judge  Dode- 
ridge,  and  14  H.  4.  13  B.  and  P.  34  fi.  1.  Fitzh.  Dower,  178,  cited.— 
See  further  Gro.  Eliz.  502.  Noy,  64.  Cro.  Jam.  615.  1  Atk.  442,  and  2 
Blackst.  Com.  132. 

(a)  Wife  not  dowable  upon  an  equitable  seisin,  though  husband  is  entitled 
to  curtesy  upon  it.  Finally  settled  against  dower  on  such  a  seisin.  Pixon  v. 
Saville,  Bro.  Cha.  Ca.  326. 

(b)  As  to  mines  of  coal,  &o.  see  F.  N.  B.  149 ;  and  Stoughton  v.  Leigh,  1 
Taunt.  402. 

(c)  8  Ves.  144. 

(o)  Pat.  1  E.  1.  m.  17.  Prsssertim  cum  hnjusmodi  mulieribus  castra,  quao 
fuerunt  virorum  suorum,  et  quaa  sunt  de  guerra,  vel  etiam  homagia  et  servitia 
aliquorum,  quas  sunt  de  guerra,  in  dotem  non  debueront,  nee  consueverunt 
assignari,  ideo  salvia  nobis  castris  et  homagiis  pnedictis^  &o.  Hal.  MSS. — 
[Note  184.] 
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Non  debent  mulierihtu  cungnan  in  Sotem  cattra  qwB  fiterwU 

virorum  suarum  et  quae  de  guerra  extstunty  vd  etiam  homagia  et 

seroitia  aluruorum  de  guerra  existenlia.     Wherein  it  is  to  be 

observed,  that  the  law  is  not  satisfied  with  the  names  of  thingSy 

or  nominativeSi  but  with  things  reall  and  substantial!.     Bttt  of 

the  principal  mansion,  or  capitall  messuage,  the  wife  shall  \m 

[e]  Bract  L  2.     indowed,  fc)  si  non  nt  Caput  Comitate,  sive  Baronia  (6),  for  the 

f.93.BrtLfi.l0S.  honour  of  the  real  me,  or  (as  hath  beene  said)  a  castle  for  the 

ca.  22.  Tiin.      publique  defence  of  the  realme.     And  so  are  the  old  bookes  to 

17  EI.  in  Com.     DO  intended,  as  it  was  resolved  Tr.  17  Eltx.  in  the  court  of 

Bnneo.  common  pleas,  which  I  heard  and  observed.     And  of  an  estate 

taile  in  lands  determined,  a  woman  shall  be  indowcd  in  the  like 
manner  and  forme  as  a  man  shall  be  tenant  by  the  eurtesiey 
mutatis  mutandis. 

"  In  fee  simple,  fee  taile  generally  dhc."     If  a  man  be  tenant  in 

[if]  41  B.  s.  80.    fee  taile  generally  [c2]  and  make  a  feoffment  in  fee,  and  taketh 

30  H  8  ^^*        h&ck  an  estate  to  him  and  to  his  wife,  and  to  the  heires  of  their 

%  Dyer]  41.  ^^^  bodies,  and  they  have  issue,  and  the  wife  dycth,  the  husband 

taketh  another  wife  and  dyeth,  the  wife  shall  not  be  endowed, 
for  during  the  coverture  he  was  seised  of  an  estate  taile  speciall, 
and  yet  the  issue  which  the  second  wife  may  have  by  possibilitie 
may  inherit  (7). 

The  same  law  it  is,  if  in  this  case  he  had  taken  backe  an  estate 

in  fee  simple,  and  after  had  taken  wife  and  had  issue  by  her;  yet 

she  shall  not  be  indowed,  for  that  the  fee  simple  is  vaaished  by 

the  remitter,  and  her  issue  hath  the  land  by  force  of  the  entaile* 

30  H.  8.  But  in  that  case  the  tenant  cannot  plead  that  the  husband  waa 

Djer,  41.  never  seised  of  such  an  estate  whereof  the  demandant  might  be 

indowed,  but  he  must  plead  the  speciall  matter  (8). 

*^  And  taketh  a  loi/e,*^   If  a  man  so  seised  as  is  aforesaid,  taketh 
an  alien  wife,  and  dyeth,  she  shall  not  be  endowed  (9)^  but  if 

the 

(6)  Vid.  a  whoie  manor  reseised,  because  it  tints  caput  baronise,  though 
amgned  by  the  husband.  Clans.  20  H.  3.  m.  20,  pro  uxore  Roberti  Fitzwalter. 
Hal.  MS8. — ^But  this  doctrine  must  be  understood  to  be  applicable  only  to 
baronies  by  tenure,  of  which  it  is  said'  there  is  not  any  now  remaining  except 
Arundel ;  and  therefore  creating  a  person  baron  by  a  title  taken  from  a  princi- 
pal mansion-house  in  his  possession  will  not  make  the  house  capwt  baronies^ 
and  so  exclude  the  wife  from  dower  out  of  it,  because  such  a  barony  is  merely 
titular  J  and  a  titular  barony  cannot  have  caput  baronim.  Adj.  in  lady  Oer- 
rard's  case,  1  L.  Raym.  72,  and  other  books.  See  Mad.  Bar.  Angl.  10. — 
[Note  185.] 

(7)  Vid.  24  E.  3.  28.  69.  Tenant  in  taU  has  issue  A.  and  B,  and  leaves  to 
A.  for  years  and  relecLses  to  him  and  his  heirs  with  warranty,  and  A,  taJces  C, 
to  wife  and  dies  having  issue  D.  tenant  in  tail  dies,  D.  dies,  and  0.  recovers 
dotoer  against  B.     Adjudged,     Hal.  MSS. — [Note  186.] 

(8)  21  £.  3.  86.  3  K  6.  55.  Hal.  MSS.— Ante  296.  Post.  40.  a.  F. 
N.  B.  149.  F. 

(9)  Nota,  anciently  a  woman  alien  was  not  domahle  ;  but  by  special  act  of 
parliament  not  printed,  Rot.  Pari.  8  H.  5.  n.  15,  all  women  aliens,  who  from 
thenceforth  (desores  on  avant)  should  be  married  to  Englishmen  by  license  of 
the  king,  are  enabled  to  demand  their  dower  after  the  death  of  their  husbands^  to 
whom  they  should  in  time  to  come  be  married,  in  the  same  manner  as  English 

women* 
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the  king  take  an  alien  borne,  and  dyeth,  she  shall  be  endowed  (Doeu  PIm. 
by  the  law  of  the  crowne.     And  Edmonds  the  brother  of  kinc  !**•    ^•■*« 
Edward  the  first,  married  the  queen  of  Navarre^  and  dyed,  and  ^'  ^^ 
it  was  resoWed  \e]  by  all  the  judges,  that  she  should  be  indowed  [«]  Bot  ParL 
of  the  third  part  of  all  the  lands  whereof  her  husband  was  seised  ^6  B.  i.  Rot  l. 
in  fee  (10). 

If  a  Jew  bom  in  England  taketh  to  wife  a  Jir*tr  borne  also  in 

England^  the  husband  is  converted  to  the  Christian  faith,  pur- 

chaseth  lands,  and  infeoffeth  another,  and  dyeth,  the 

[83. 1  wife  l9*broueht  a  writ  of  dower^  and  was  barred  of 
a.    J  her  dower,  and  the  reason  yielded  in  the  record  [/]  is  [/]  Don.  dam. 
this.  Quia  verd  contra  justiHam  est  qudd  ipsa  dotem  W  H-  •.  m.  17. 
petal  vd  haheat  de  tenemento  guod  twit  virt  tut,  ex  quo  in  con- 
versione  $ud  nolutt  cum  eo  adhoerere  et  cum  eo  converti  (1). 

^'  0/the  third  part  of  «ucA  lands  and  tenements  in  severalty  by 
metes  and  bounds.*'    Albeit  of  many  inheritances  that  be  entire,  (i  Bo.  Abr. 
whereof  no  division  can  be  made  bv  metes  and  bounds,  a  woman  ^2.) 
cannot  be  endowed  of  the  thing  itselfe,  ^et  a  woman  [y]  shall  [^]  Bimi  Ub.  l. 
be  endowed  thereof  in  a  special!  and  certame  manner.     As  of  a  ^^'  ^-  ^• 
mill  a  woman  shall  not  be  endowed  by  metes  and  bounds,  nor  in  ^^J^k  ^^ 
common  with  the  heire,  but  either  she  may  be  endowed  of  the  p.  n.  B.149. 
third  toUe  dish,  or  de  integro  molendino  per  quemlibet  3,  mensem,  46  E.  a. 
And  so  of  a  villeine,  [h]  either  the  third  dayes  work,  or  everie  ^^f'vJJ' 
third  weeke  or  month.    A  woman  shall  be  endowed  of  the  third  r^-i  ^  g  5*^ 
part  of  the  profit  of  stallage,  of  the  third  part  of  the  profits  of  a  Braec.  lib.*  2. ' 
faire,  of  the  third  part  of  the  profits  of  the  office  of  the  marshalsea,  fo.  07.  Brit  247. 
of  the  [i]  third  part  of  the  profits  of  the  keeping  of  a  parke,  of  poJ^^'ftg** 
the  third  part  of  the  profit  of  a  dove-house,  and  likewise  of  the  15  b.  3.  ibid.  81. 
third  part  of  a  piscary,  [k]  viz.  tertium  piseem  vdjactum  retis  2  B.  3. 67. 
tertvum;  of  the  third  presentation  to  an  advowson  (2)     A  writ  ^'  ^'  ^  *•  ^• 
of  dower  lieth  de  3.  parte  exituum  provenientium  de  custodid  tQ  *  ]J  ^ 
gaoke  Ahathioi   Westm.      And  herewith  agreeth  reverend  an-  2s  B.  3.*  68. 
tiquitie.     De  [I]  nulloy  quod  est  sud  naturA  indivisibile  et  seca-  46  B.  s. 
tionem  sive  divisionem  nen  patitur,  nuUam  partem  habebity  sed  H?^**i  *^*-, 
scttis/aciat  ei  ad  valentiam.     Of  the  thira  part  of  profits  of  J  '^  ^"^      "' 
courts,  [m]  fines,  heriots,  ftc.     Also  a  woman  shall  be  endowed  ^oi.  ^Brit  247. 
'   of  tithes;  and  the  surest  indowment  of  tithes  is  of  the  third  Flet  lib.  6. 
sheafe;  for  what  land  shall  be  sowne  is  uncertaine  (3).  ?••  ^'  ^^^  *• 

But  in  some  cases  of  lands  and  tenements,  which  are  divisible,  iq^b?  3.     * 

Qnar.  Imp.  154.    7  E.  3.  7.    [(]  Bract.  97.    Brit  146, 147.    [ml  Lib.  Intr. 
Jadgme.  18.  fo.  230.    11  C<».  25,  26.    Harper's  ease. 

and 


women.  But  (his  act  did  not  extend  to  those  married  be/ore,  and  there/ore  in 
Rot.  Pari.  9  H.  6.  n.  9,  there  is  a  special  act  0/  parliament  to  enable  Beatrice 
countess  0/ Arundel  bom  in  Portugal  to  demand  her  dower.  Hal.  MSS. — Sec 
aco.  1  Ro.  Abr.  675.— [Note  187.] 

(10)  Yet  Edmund  the  queen  of  Navarre's  husband  was  only  a  subject, 
therefore  quaere  the  reason  of  the  case. 

(1)  Nota  placitum  illud  fuit  coram  justiciariis  ad  custodiam  JudsDorum  as- 
signatis.  Hal.  MSS. — See  the  record  at  length  in  Tov.  Angl.  Judaic.  230. 
See  also  Mol.  de  Jur.  Marit.  8th  ed.  b.  3.  c.  6.  s.  11. 

(2)  See  post.  32.  b.  n.  2. 

(3)  But  the  assignment  is  good,  though  tithes  of  the  third  yardrland  he  as- 
signed.   M.  9  Jac.  C.  B.  Ketthbys  case.    Hal.  MSS.— [Note  188.] 
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fit 


and  which  the  heire  of  the  husband  shall  inherit,  yet  the  wife 
28  Am.  3.  shall  not  be  endowed.  As  if  the  husband  [n]  maketh  a  lease 
..  2.  2.  for  life  of  certaine  lands,  reserving  a  rent  to  him  and  his  heires, 

fs'e^'Dow.  89.  ^^^  ^®  taketh  wife  and  dieth,  the  wife  shall  not  be  endowed, 

neither  of  the  reversion  (albeit  it  is  within  this  word  tenements) 

because  there  was  no  seisin  in  deed  or  in  law  of  the  freehold  nor 

of  the  rent,  because  the  husband  had  but  a  particular  estate 

therein,  and  no  fee  simple  (4).     But  if  the  husband  maketb  a 

lease  for  yeares^  reserving  a  rent,  and  taketh  wife,  the  husband 

Vid.  1  E.  s.        dieth,  the  wife  shall  be  endowed  of  the  third  part  of  the  rever> 

^^^'  M^^\       ^^^  ^  metes  and  bounds,- together  with  the  third  part  of  the 

(Ante  so.  ft.)       ^^^^^  ^^^  execution  shall  not  cease  during  the  yeares  (5).     And 

herewith  agreeth  the  common  ezperince  at  this  day.  But  if  the 
husband  maketh  a  gift  in  taile,  reserving  a  rent  to  him  and  his 
heires,  and  after  the  donor  taketh  wife  and  dieth,  the  wife  shall 
be  endowed  of  this  rent,  because  it  is  a  rent  in  fee,  and  by  pos- 
sibilitie  may  continue  for  ever. 
(Gro.  Cba.  300.  Of  a  common  certaine  a  woman  shall  be  endowed,  but  of  a 
AdIa  30.  b.         common  gauns  nomber  en  grosse  she  shall  not  be  endowed,  as 

AiHe29.b )        ^*^^  '^^'^  ^^^  before.     And  so  of  a  rent  service,  rent  chargCi 

and  rent  secke,  she  shall  be  endowed  (6) :  but  of  an  anuuitie  that 
ohargeth  onely  the  person,  and  issueth  not  out  of  any  lands  or 
tenements,  she  shall  not  be  endowed.  But  if  the  freehold  of  the 
rents,  common,  &c.  were  suspended  before  the  coverture,  and  so 
7  Co.  38.  continue  during  the  coverture,  she  shall  not  be  endowed  of  them. 

LilliDgiton'8       If  after  the  coverture  the  husband  doth  extinguish  them  by  re- 
S^Co  78  Seiff     ^^'^^  ^^  Otherwise,  yet  she  shall  be  endowed  of  them ;  for  as  to 
Abarganie's    *    her  dower  they  in  the  eye  of  the  law  have  continuance, 
oaee.  If  the  wife  be  entitled  to  have  dower  of  three  acres  of  marsh| 

i??'**  ^^TiT"*      every  one  of  the  value  of  twelve  pence,  the  heire  by  his  industry 
Perk,  wct.328.   ^nd  charge  maketh  it  ffood  meadow,  every  acre  of  the  value  of 
oontra  (a).)         ten  shillings,  the  wife  shall  have  her  dower  according  to  the  im- 
proved value,  and  not  according  to  the  value  as  it  was  in  her 
husband's  time :  for  her  title  is  to  the  quantitic  of  the  land,  vis. 
one  just  third  part  (7). 
(F.  N.  B.  149.         And  the  like  law  it  is  if  the  heire  improve  the  value  of  the  land 
c.)  by  building :  and  on  the  other  side,  if  the  value  be  impaired  in 

the  time  of  the  heire,  she  shall  be  endowed  according  to  the 

value 


V.  so  E.  1. 
Voach.  298. 


(4)  25  E.  3.  46.  But  she  thall  he  endowed  of  rent  reserved  in  tail  90  long 
rt<  the  tail  continues.     10  E.  3.  27.  hie.  /o^.  30.     Hal.  MSS.— [Note  189.] 

(5)  P.  8.  Jac.  C.  B.  n.  23.  FuJgeam's  case,  Noy,  n.  280.  Whitley  and 
Best,  a  jyrovino  in  the  writ  of  seisin  quod  tenens  non  ezpellatur.  But  see  27 
jr.  8.  If  tenant  for  years  he  received  and  his  term  is  allowed,  ce^set  executio 
durante  termino.  Yet  the  law  vests  the  actual  possession  in  him  who  recovers; 
and  nota  Jicre  she  shall  recover  damages  according  to  the  value  of  the  rent.  P. 
22  Jac.  C.  B.   F.  16  E.  3.     Hal.  MSS.— [Note  190.] 

(6)  Yet  demand  of  laiul  and  common  pro  omnibus  averiis,  without  saying 
cidem  spectant*,  is  good  after  verdict,  and  shall  not  he  intended  common  with- 
out number.  P.  9  Car.  B.  R.  Prewct  and  Drake,  CrooJc,  n.  3.  Hal.  MSS. 
See  Cro.  Cha.  300.     W.  Jo.  315.— [Note  191.] 

(a)  In  the  case  of  feoffee  of  the  husband,  the  case  is  not  put  of  the  heir; 
and  in  case  of  feoffee  of  the  husband,  n.  8,  the  reason  stated  below  in  n.  8  is 
material,  and  seems  inapplicable  to  the  heir. 

(7)  But  ske  shaUnot  have  emblements.  Dy.  816.— Hal.  MSS.— [Note  192.] 
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value  at  the  time  of  the  assignment,  and  not  according  to  the 
value  as  it  was  in  the  time  of  ner  husband  (8). 

"Any  time  during  the  coverture"     For  the  better  under- 
standing whereof  it  is  to  be  knowne,  that  (as  hath  beene  said) 
to  dower  three  things  doe  belong,  viz.  marriage,  seisin,  and  the 
death  of  the  husbanrl.     Concerning  the  seisin  it  is  not  necessario 
that  tbe  same  should  continue  during  the  coverture,  for  albeit 
the  husband  alicueth  the  lands  or  tenements,  or  extinguisheth 
the  rents  or  commons,  &c.  jet  the  woman  shall  be  endowed. 
But  it  is  necessary  that  the  marriage  doe  continue,  for  if  that  Bract  92. 
be  dissolved  the  dower  ceases,  uhi  nullum  matrimontum,  ihi  Brit  em|i.  101. 
nulla  (hs.     But  this  is  to  be  'un  lerstood  when  the  husband  and  fi"R^bTlSl* 
wife  are  divorced  d  vinculo  matrimonii^  as  in  case  of  precontract,  Doctr.  PUc!.  148*. 
consanguinity,  affiuity,  &c.  and  not  d,  mcnsa  et  tharo  only,  as  for  Poat  83.  b. 
adulterie  (9 ).    And  yet  it  is  said,  that  if  the  assignment  of  dower  J  ^  J®-  . 
ad  ofitium  eccle»ice  be  specified,  viz.  that  notwithstanding  any       ^ 
divorce  shall  happen  yet  that  she  shall  hold  it  for  life,  that  this 
is  ffood. 

If  the  wife  elope  [o]  from  her  husband,  that  is,  if  the  wife  M  W.  2.  ca.  84. 
leave   her   husband,  and  goeth   away  and  tarrieth   with   her  pj*';/*5{J'  ?*' 
adulterer  (10),  she  shall  lose  her  dower  (b)  until  her  e.  SS'Br.c'lOO. 

[3S2. 1  husband  willingly  V^  without  coertion  ecclesiasticall  Mirror,  ca.  6. 
b.    J  be  reconciled  unto  her,  and  permit  her  to  cohabit  with  "*^^  *• 

him,  all  which  is  comprehended  shortly  in  two  hex-  p^^^'  ^^^  3^4^ 

IRo.  Abr.680.    1  Sid.  118.) 

ameters, 

(8)  Vid.  1  H.  5.  11.  17  E,  3.  If  feoffee  improves  hy  haddint/Sy  yet  dower 
shall  he  as  it  was  in  the  seisin  of  the  husband,  ll  H.  3.  Dower,  192.  31.  E.  1. 
Vouch.  288.  For  the  heir  is  not  hound  to  warranty  excf*pt  according  to  the 
value  as  it  was  at  the  time  of  the  feoffment,  and  so  the  wife  would  recover  mrtrc 
afjainst  the  f coffee  than  lie  would  recover  in  vcduCy  which  is  not  reasonable. 
Hal.  MSS.    See  further  Hugh.  Comment,  on  Orig.  Writs,  196.— [Note  193.] 

(9)  18  E.  4.  29.  Vid.  ncc,  Noy,  n.  433,  and  n,  467.  Powel  and  Weeks  in 
rase  of  divorce  causli  adulterii.  Yet  dower  lies.  Vid.  ace.  10  E.  3. 15,  in  case  of 
divorce  ex  voto  castitatis.  Yet  this  in  some  caries  dissolves  the  marriage  extunc. 
45  E.  3.  Hal.  MSS.  See  Stowell's  case  ace.  Godb.  145.  But  according  to 
Rollers  report  it  was  adjudged,  that  the  divorce  for  adultery  was  a  bar  of  dower. 
1  R«x  Abr.  681.— [Note  194.] 

(10)  Dy.  107.  Where  issue  is  joined  on  reconciliation  after  elopement^ 
a^l vantage  shall  not  he  had  except  of  one  elopem^ent.  Vid.  Lib.  Pari.  30.  E.  1. 
John  Comoy^ s  grant  of  his  wife.  Noveritis  me  tradidisse  et  demisissc  spontaneft 
me&  voluntate  domino  Willielmo  Paynetl  militi  Margaretam  uxorem  meam ; 
et  concsdo,  audi  Margareta  cum  prasdicto  Willielmo  remaneat  pro  voluntate 
ipsius  Willie  I  mi.  Afterwards  William  and  Mary  lived  together  j  and  John  died. 
Ruled  1,  thai  this  was  a  void  grant;  2,  that  it  did  not  amount  to  a  licence^  or  at 
least  was  a  void  licence;  3,  tliat  after  elopement  there  shall  not  he  any  averment, 
qu6i  non  fuit  adult«rium,  though  William  and  Mary,  after  the  death  of  John, 
intermarried.  So  she  was  liar  red  of  dower.  Nota,  they  produced  a  sentence  of 
purgation  of  adultery  in  tlie  ecdesiasticcd  court;  yet  not  allowed  against  such 
presumption.  Hal.  MSS.  See  Comov's  grant  of  his  wife  at  length  in  2  Inst. 
435,  and  in  marg.  of  Dy.  ed.  1688,  fol.  106.  b.  See  S.  0.  cited  in  1  Ho.  Abr. 
680.  See  further  Vin.  Abr.  Dower,  ^.  and  R.  Hugh.  Comment.  Orig.  Writs, 
190.— [Note  195.1 

(b)  So  also  she  loses  her  right  of  being  received  and  strpported  by  him ;  nor 
wili  nis  having  committed  adultery  vary  the  law.     6  Term  R.  603. 
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ametera,  Sponte  virum  mtiiier/ugiensy  etctdnltera  facta,  Dote  nid 
Xp]  3  B.  S.  2.  careatf  nisi  monsi  sponte  retracta.  And  [|>3  if  she  goeth  willingl  j 
Q  w  ?*  m'  ^^*^  ^'  *^  ^     avowtrer,  this  is  a  departure  and  a  tarrying,  all^it 

19  B.  3.  ^^^  remaineth  not  continually  with  the  avowtrer,  or  if  she  tar- 

Dower/94.  ryeth  with  him  against  her  will,  or  if  he  tume  her  away,  or  if  she 

4S  B.  3.  10.  cohabit  with  her  husband,  by  the  censures  of  the  church,  in  all 
IM  h!^  B.  2  ^^^^  QBses  she  loseth  her  dowrie.  But  see  notable  matter  hereof 
Dower,  153.     *  iQ  the  exposition  upon  the  statute  of  W,  2.  cap.  84. 

'^ In  severalty  hy  metes  and  hounds*'     And  yet  in  some  cases 
where  the  husband  was  sole  seised,  the  wife  shall  not  be  endowed 
\a\}A.2kZ       in  severalty  by  metes  and  bounds«(l).     As  for  example,  [q\  if 
BHs.  Dier.  187.b.  a  man  seised  of  lands  in  fee  took  a  wife,  and  enfeoffed  eight  per- 
l7B.%*.il  fiouhy  a  writ  of  dower  was  brought  against  these  eight  persons, 

Tr.  10  H.  5.  ftnd  two  confesse  the  action,  and  the  other  six  pleade  in  barre. 
Rot  447.  and  descend  to  issue,  the  demandant  shall  have  judgement  to 

recover  the  third  part  of  two  parts  of  the  land,  in  eight  parts 
to  be  divided,  and  after  the  issue  being  found  for  the  demand- 
ant against  the  sixe,  the  demandant  shall  have  judgement  to 
recover  against  them  the  third  part  of  sixe  parts  of  the  same 
land,  in  eight  parts  to  be  divided,  which  is  worthie  the  obser- 
vation. But  of  this  more  shall  be  afterwards  said  in  this  Chap- 
ter. 

But  regularly  Ltttleton*s  words  are  to  be  intended,  where  the 
husband  was  sole  seised,  for  where  he  was  seised  in  common, 
_  „  ,  there  she  cannot  be  endowed  by  metes  and  bounds,  as  it  appear- 

Dower,  183.  ^^^  ^^  ^^19  Chapter,  Sect.  44.  Nota,  the  endowment  by  metes 
10  B.  3.  31.  and  bounds,  according  to  the  common  right,  is  more  beneficiall 
D  ^'  \m.  ^  *^®  ynfe,  than  to  be  endowed  against^common  right,  for  there 
19  B.  3.  Quar.  ^^^  shsM  hold  the  land  charged,  in  respect  of  a  charge  made 
Imp.  164.  after  her  title  of  dower  (2). 

12B.4.  2. 

18  H.  6.  27.  per  Paiton. 

"  Whether 

(1)  Nota,  if  the  sheriff  doth  not^  return  per  metas  et  bundas,  it  is  ill,  unless 
certain  closes  are  assigned  hy  name.  M.  44,  45  BL  C.  B.  Hushand  makes 
lease  for  years  and  dies,  the  heir  says  to  the  wife,  I  endow  you  of  the  third  part 
of  all  the  lands  whereof  your  husband  was  seised.  Ruled,  1.  This  is  a  good 
endowment,  though  not  hy  metes  and  hounds.  Otherwise  wliere  the  sheriff  assigns 
dower,  2.  This  assignment  shall  hind  the  lessee,  and  they  shall  hold  in  common, 
Tr,  1651.  B,  R,  Coush  and  Lambert,  Hal.  MSS.  See  further  as  to  assign- 
ment of  dower,  post.  34.  b. — [Note  196.] 

(2)  Where  the  wife  shall  hold  charged.  First,  19  E,  8.  Quare  Impedit,  154. 
Hushand  seised  of  the  manors  ofA.B.  and  C,  to  which  several  advowsons  are 
appendant,  grants  the  next  avoidance  of  tike  three  adoowsons  and  dies.  The  heir 
assigns  the  manor  of  A,  to  the  wife,  with  the  advowson  of  A,  which  hecomes  wn'd. 
The  grantee  shaM present,  for  assignment  of  common  right  is  oftlie  third  part 
of  every  manor,  and  the  third  presentment  of  every  church.  Otherwise  if  the. 
dower  had  heen  assigned  to  her  ad  ostium  ecclesia^.  Secondly,  if  the  hushand 
had  granted  a  rent  charge,  then  in  the  former  case  the  wife  shall  hold  it  dis* 
charged,  for  she  may  distrain  in  tJie  other  two  manors,  and  for  the  same  reason 
the  wife  of  the  heir  shall  not  have  dos  de  dot-e.  Bui  thirdly,  if  he  had  granted 
a  rent  out  of  the  manor  of  A.  and  thismanor  had  heen  assigned,  sJm  shndd  hold 
charged,  5  E,  2.  Avowry,  206.  Husband  feoffee  grants  rent  charge  to  the 
wife,  the  husband  dies,  the  third  part  of  the  land  charged  is  assigned  in  dower. 
The  rent  shall  be  apportioned,  and  shall  not  issue  wholly  out  of  the  residue, 
Hal.  MSS.     See  further  Vin.  Abr.  Dower,  D.  a.— [Note  197.] 
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*'  Whether  she  hath  isstie  hy  her  husband  or  no.*'    Herein  the 
tenant  in  dower,  as  in  many  other  caseS;  is  preferred  before  the 
tenant  bj  the  cortesie;  bat  yet  this  great  disadvantage  the  wife 
hathy  that  she  cannot  enter  into  her  dower  by  the  common  law, 
but  is  driven  to  her  writ  of  dower  to  recover  the  same,  wherein 
sometimes  ereat  delayes  are  used,  and  therefore  the  well-advised 
friends  of  the  wife  will  provide  for  a  jointure  to  be  made  to  her, 
as  shall  be  said  hereafter.     For  by  the  statute  of  [r]  Magna  M  Magna 
Chartaj  cap.  7,  she  shall  tarrie  in  the  cbiefe  house  of  her  huslmnd  j^^*  ^'b' 
but  by  the  space  of  fortie  dayes  after  the  death  of  her  husband,  cap.  23. 
within  which  time  dower  shall  be  assigned  unto  her,  unlesse  it  Braoton,  lib.  2. 
were  formerly  assigned,  &c.  but  of  little  effect  was  that  act,  for  g^J^'„  ^^  ,0. 
that  no  penaltie  was  thereby  provided  if  it  were  not  done :  which  (Post.  34.  b.) 
terme  of  40  days  is  in  kw  called  Qttarentina,     But  if  she  marry  19  H.  6. 14. 
within  the  40  dayes,  she  loseth  her  quarentine  (3).    But  some  p^N^h^iJi*^^* 
have  said  that  by  the  ancient  law  of  England  the  woman  should  R'egiat  brig, 
continue  a  whole  yeare  in  her  husband's  house,  within  which  175.   l  Marie, 
time  if  dower  were  not  assigned,  she  might  recover  it :  and  this  Jl**7*  tVr  * 
certainly  was  the  law  of  England  before  the  Conquest  [«],  f.n!'b.  la'l.A.) 
Mulieres  vidues  bis  senos  menses  viduas  extgnnto,  atque  turn  de-  ^,]  Lamb.  Beet 
mum  eul  velmt  nubant  sin  quag  ante  annum  nupserit  dote  mulctata  120.  71,  and 
fariunis  omnilms  dpnore  marito  rdictis  privatur.     But  for  the  <*»^*"  *ri*^i!"' 
reliefe  of  the  widow  it  was  provided  by  the  statute  of  Merfon,  "Je*^  2d  part 
made  Anno  20  ^  3,  cap.  1,  (which  by  [t]  Bracton  is  called  of  the  Insti takes, 
Nova  consitUutio)  that  the  wife  shall  recover  damages  in  her  ^f'J'^  ,..    . 
writ  of  dower  from  the  time  of  the  death  (c)  of  her  husband  (4).  y^,  ^wh,  2.  W! 

Britt  cap.  lOl  Fleta,  lib.  5.  cap.  23. 

But 

^)  See  further  as  to  Quarentine^  2  Inst.  17.     Barringt.  Ant..  Stat.  2d  ed. 
p.  9, 10.     Hugh,  on  Orig.  Writs,  193;  and  Vin.  Abr.  Dower,  I.  a. 

(g)  See  a  mistake  on  this  subject,  3  Atk.  131,  not  of  lord  Hardwicke^  but 
of  the  reporter. 

(4)  Vid.  quoad  damages  in  dower.  First,  What  shall  be  said  to  be  a  dying 
seised.  Husband  makes  feoffment  to  the  use  of  himedf  for  life,  remainder  to 
his  son  in  tail,  and  dies  seised:  the  wife  shaU  not  have  damages,  because  he  doth 
not  die  seised  of  the  inheritance,  which  descends  to  the  son,  T.  6  Car.  And 
therefore  finding  thai  the  husband  dies  seised,  without  saying  of  what  estate  is  ill. 
M.  5  Gar.  Bromley  and  Littleton.  Secondly,  How  the  inquiry  shall  be  of  the 
dying  seised  and  damages,  ^judgment  be  by  confession  or  default,  a  writ 
shaU  issue  to  deliver  seisin  and  inquire  of  damages;  but  if  it  be  by  verdict,  the 
same  jury  shaU  inquire  of  the  dying  seised  and  damages;  but  if  it  be  omitted, 
it  may  be  supplied  by  writ  of  inquiry.  Thirdly,  what  the  damage  shall  be. 
Nota,  before  the  statute  of  Merton  no  damages  in  dou>er,  and  by  that  statute 
the  wife  shaR  have  damages,  viz.  the  value  ofthejhirdpart  de  tempore  mortis 
usque  judicium,  and  by  the  statute  of  Gloucester,  ^  E.\.  c.\,  costs  as  well  as 
damages.  Therefore  the  judgme^it  quoad  the  land  mxiy  be  affirmed  in  writ  of 
error  and  the  judgment  for  damages  be  reversed,  because  they  are  several  in  their 
nature,  22  E.  4.  46,  and  error  lies  after  judgment  for  seisin  and  before  judg- 
ment  for  damages.  T.  24  Car.  B.  R.  Dudney  and  Glyde.  The  damages  in 
dower  are,  1,  the  value  de  tempore  mortis :  2,  damna  occasione  detentionis 
dotis,  which  are  usually  assessed  severally.  But  if  they  are  mixed  together  by 
the  verdict,  yet  it  is  good.  T.  5  Car.  C.  B.  Hawes^s  case.  Judgmeut  to  recover 
seisin  by  default,  and  writ  to  inquire  of  the  value;  the  jury  assess  the  value  to 
the  taking  of  the  inquisition,  and  judgment  given  for  them;  and  affirmed  good 
in  writ  of  error;  so  thai  the  judgment  intended  by  the  statute  of  Merton  is  not 

the 
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But  liereiii  diyero  thing?^  axe  obaervable.    ¥ini^  in  what  kind  * 

■  of  .writ  of  dower  she  shall  recoTor  her  duna^es.  In  a  writ  for 
a  d!ower.  ad  Mitim  ecdencBy  or  ex  cuseniu  patru^  phe.  shall  recover 
\no  damages,  because  she  may  enter,  and  the  words  of  the  sta- 
tute be,  et  dotes  suas  habere  non  jfossunl  sine  pUidto.  Also 
I  havejread  in  an  ancient  and  learned  reading  npon  this  statute, 
that  it  extendeth  only  to  a  writ  of  dower,  Unde  nihil  hahet,  and 
not  to  a  writ  of  right  of  dower,  for  in  no  writ  of  right  damages  * 

fCro.  Jam.  621.  are  to  be  recovered..    2.  She  shall  recover  damages  only  when  ^ 

1  LeoBk  6«.)        ijgy  husband  dies  seised,  (that  is)  seised  of  the  freehold  and 
'  u]  Begist       '  inheritance  [u],  for  albeit  the  husband  before  the  title  of  dower 
^^'  ^wo         ^^  made  a  lease  for  years  reserving  a  rent,  the  wife  shall  re- 
'  BfOT»  11.  '        cover  the  third  part  of  the  reversion  with  a  third  part  of  the  rent 
BL  284.  and  damages,  for  the  words  of  the  statute  be,  de  quibus  viri  sui 

mSP^  ***•        obierwU  seisiti  (5).     3.  Some  say  that  the  demandant  in  a  writ     "^ 
16  B.  3.  tit         ^^  dower,  that  delayeth  herselfe,  shall  not  recover  damages, 
Damages,  88.      therefore  let  the  demandant  take  heed  thereof.    4.  It  is  neoes-      ^  < 

8  B.  2.  ibid.  1.     gaij  for  the  wife  after  the  decease  of  her  husband  as  soon  as  % 

she  can  to  demand  her  dower  before  sood  testimony,  for  others 
wise  she  may  by  her  owne  default  lose  the  value  after  the 
decease  of  her  husband  and  her  damages  for  detaining  of  her 
dower.  For  if  she  bring  a  writ  of  dower  (J>)  ai^nst  the  heire, 
(Dr.  and  Stnd.  and  the  heire  cometh  into  the  court  upon  the  summons  the  fir^t 
Dial.  2.  e.  13.)     ^^lj,  and  plead  that  he  hath  been  always  ready  and  yet  is  to  i 

render  dower,  &c.  if  the  wife  hath  not  requested  her  dower,  she  -, 

shall  lose  the  mean  values  and  her  damages;  but  if  she  hath  I 

requested  her  dower,  she  may  plead  it,  and  issue  may  be  there-     •  I 

upon  taken.  1 

[w]  5  B.  3. 1.  But  it  is  holden  in  some  bookes  [w]  that  a  request  in  pays  is  »         ' 

46  *"  d  ^  fT^'  ^^^  sufficient,  and  that  it  is  the  folly  of  the  wife  that  she  brouffht 

the  booke^t*^     ^*^*  ^®'  ^^^  ^^  dower  sooner.     But  the  kw  and  many  [x]  bookes 

'large.  be  against  it,  and  the  words  of  the  plea  (that  he  hath  beene 

152^'  ^^'       •l^'^ys  ready,  &c.)  prove  the  same,  and  the  words  of  the  statute 

[«]  16  B.  3.        '^  prove  this,  et  dotes  suas  habere  rum  possunt  sine  placito. 

Dovor,6».'  2H.4.7.    9  H.  4. 4.  tit.  Israe,  133.    11  H.  4.  40^   13  K  4.  7.    14  H.  8.  25.  b. 
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And  the  reason  why  tout  temps  prist  is  a  good  f  33. 1 
(Dock.  PIm.  plea  in  a  writ  of  dower  brought  against  the  heire  to  |_  a.  J 
^^'•)  barre  her  of  the  meane  values  and  damages,  is  because 

the  heire  holdeth  by  title,  and  doth  no  wrong  till  a  demand  be 
made  (1).    But  in  a  writ  of  aiel,  cosinage,  &c.  wh%re  the  land 

and 

-—  ■  ■       ■■■—    ■     ■■  ■^^^^^■^■^—^— —.—  ■■■    II^Wl  ■ ■  ■■  »■■■■■—■■  ^.1  ■■  ■  ■^■■-  ■■■■■■■—  ■■■■-     ■M^.    ,1.^ 

the  first  judgment  but  the  second,     T.  ISAft.     l^hynne  and  Thynne.    Hal.  MSS. 
See  in  Bam.  Not.  2d  ed.  p.  234,  PcnriiyV.  ca80,\  according  to  which  damages  #      ^ 

should  be  computed  only  to  the  qt6ardlng  of  \\e  writ  of  inquisition.     But  '  ^ 

Walker  and  Nevil,  I  Leon.  56,  and  the  c^se  cited  by  lord  Hale,  are  contra, —  « 

[Note  198.]  ...  ;; 

(5)  Damages  in  such  case  accord'^ng  ifi^^  vajLuCj  not  qf  the  hmd^  but  of  the 
rent.    P.  22  Jae.  0.  B.    HaU,  MS^.     .      .    ,. 

(d)  Ab  to  remedy,  for  dowcc  1r  eqyitjy  s^e  Mundy  v.  Mundy,  2  Yes.  jun. 
122.    Olive  V.  Bichardson,  9  Yeil^  m       . 

(1)  If  ^  tenant  comu  ihefirsty  ^^i^^rvd  acknowledges  the  acttouyond  avets 
that  he  was  at  all  times  ready  to  render A4sfsjery  the  demwidant  may  takejudgmeni 
immediately^  and  then  thet^shaU  oniy^beTeeovery  of  seisin  et  nihil  de  misil  quia  ^ 

venit 

.1 


^■* 


L  I.  G.  5.  Sect  3&        Of  Dower.  [33.  a. 

and  damages  are  to  be  recovered,  there  sneh  a  plea  is  not 
good;   for  there   the   tenant  of  the  land  hath  no  title,  but 
.    holdeth  the  land  by  wrong,  and  the  feoffee  of  the  heire  cannot 
at  the  first  day  plead  tout  tempn  prist,  becanse  he  had  not  the  - 
land  all  the  time,  since  the  death  of  the  ancestor.     5.  It  is  to  (8.  c.  Ho.  so. 
be  observed,  that  the  mean  values  and  damages  are  to  be  reco-  ^*  B^nl.  168. 

L^  vered  against  the  tenant  in  a  writ  of  dower,  as  it  appeareth  in  a  f  T^i^ob^S  A  o 

f  notable  record  [y]  between  Bdfield  and  Rowse  (2),    The  tenant  giii.  Rot  904. 

U  as  to  parcell  pleaded  non-tenure,  and  for  the  residue  deteynment  in  Comm.  B«ne. 

of  charters,  upon  which  pleas  they  were  at  issue,  and  both  issues  P  d'^^'Jfl  id' 

^  fonnd  by  the  jury  against  the  tenant,  and  found  further  that  the  0Me!°  l  Ro^ 

husband  died  seised  such  a  day  and  yeare,  and  had  issue  a  sonne,  Abr.  679.) 
and  that  the  demandant  and  the  sonne  by  6  yeares  together 
after  the  decease  of  the  hnsband  tooke  the  profits  of  the  land, 

^  and  after  the  sonne  such  a  day  and  yeare  died  without  issue, 

after  whose  decease  the  land  descended  to  the  tenant  as  uncle 
and  heire  to  him,  by  foree  whereof  he  entered  and  took  the  pro- 
fits until  the  purchasing  of  the  originall  writ,  and  found  the 
value  of  the  land  by  the  yeare,  and  assessed  damages  for  the 
deteyning  of  the  dower,  and  costs ;  and  upon  this  verdict,  after 
dften^  debating,  the  demandant  had  judgment  to  recover  her 
daminages  for  all  the  time  from  the  death  of  her  husband  with- 
out any  defalcation  (S).     In  which  case  many  things  apparent 

^  therein  are  observable.     Let  the  tenant  therefore  take  heed  how 

,,  he  plead  false  pleas.     6.  That  this  statute  of  Merton  doth  ex- 

tend to  copiholdsT^]  where  the  custome  is^  that  women  be  [a]Tr.37Elii. 
'    dowable  (4).     7.  That  if  the  wife  hath  dower  assigned  unto  her  *  Co.  SO.  b. 

"  in  chancery  (A)  she  shall  have  no  damages  [a],  for  the  words  of  fj^JJ  ^2!^ 

•  the  statute  be,  et  viduce  per  pla>citum  reaiperaverint,  dhc.     So  pi.  82. 

it  is  if  the  heire  or  his  feoffee  assigne  dower,  and  the  wife  ao-  (P<  ^-  B*  ^^S*) 
oepteth  it,  she  loseth  her  damages.  ""  '  U  H.  8. 28. 

A  man  seised  of  lands  in  fee  taketh  a  wife  and  sranteth  a  rent 

ft  «         charge,  and  after  maketh  a  feoffment  in  fee,  and  taketh  backe 

|»<  -  an  estate  taile  and  dieth,  the  wife  recovereth  dower  against  the 

^  *  issue 

;       .— 

I  s         venit  prime  die.     But  if  the  demandant  would  have  damage$,  she  may  aver 

that  she  requested  her  dower j  and  the  tenant  did  not  endow  her,  and  then  the 

I  judgment  for  damages  and  value  shaU  wait  tiU  the  issue  is  tried,    N,  Entries, 

'  Dower  in  Judgment,  4.     Hal.  MSS.— [Note  199.1 

(2)  Mich.  8  and  9  Eliz.  Belford  and  Rows,  Moor  and  Bendl.  Hal.  MSS.. 
See  Mo.  80,  and  N.  Bendl.  153. 

(8)  Ratio  istius  casus  videtur,  because  the  wife  ought  to  account  to  the  heir 
/or  the  whole.  But  if  the  hett  he  ir-  'xard  in  chivalry,  and  the  wardship  is 
granted  to  the  wife,  or  if  the  wife  fuzs  esfLf^for  years,  aaid  after  the  years  expired 
or  the  full  age  she  brings  dovi^,Ht  seemst^thot  the  heir  shall  not  be  charged  pro 
tempore,  becattse  she  has  agoSd  e9tat»4o  her  oi^  use.  The  reason  is,  becanse  th^ 
statute  of  Gloucester,  that  every  one  shall  render  for  his  time,  doth  not  extend  to  this 
case.     H.  8  Jac.  C.  B.  Casus  Arcbifpirc;  Sboif^    Hal.  MSS.— [Note  200.] 

(4)  Vid.  Rot.  Pari.  3  H.  6.  n.  29,  «peoKil'cfef<  of  parliament  for  giving  mesne 
values  to  the  wife  against  the  king,  in  oasu  comitfttete  Marche.     Hal.  MSS. 

(a)  See  2  Br.  Ch.  Ca.  680,  where  it  i^^proba^bly  explained,  that  the  assign- 
ment in  chancery  here  meant  is  on  ^t^y  <jilMe'ctote  assignandd,'9nd  doth  not 

(k  *Pply  where  the  widow  is  assisted  hyx  wCnPOe  of  equity,  for  in  such  a  case 

P  equity,  when  the  title  to  dower  is  establiditfd  at  laW;  will  decree  accounts  of 

mesne  profits  from  husband's  death. 
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Dower,  172. 
Itin.  North. 
8  E.  2.  Dower, 
112.    7  B.  2. 
Dower,  147. 
12  S.  2.  ib.  159. 
21  B.  3.  28. 
15  E.  3.  Dower, 
87.    12  R.  2. 
Dower,  54. 
12  H.  4.  3. 
35  H.  8.  40. 
7  n.  8.  11, 12. 
12  H.  4. 
Doctr.  A  Stud. 
Fits.  N.  B.  149. 
B.    22Elii. 
Dower,  389. 
BrMt  fol.  92. 
PlefcA,  Ub.  5. 
CA.  21. 
Lib.  Intrat 
fo.  123. 
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issue  in  taile  by  reddition,  the  wife  makeib  a  surmise  that  her 
husband  died  seised,  and  praycth  a  writ  to  enquire  of  the 
damages,  and  that  is  granted  to  her.  In  this  case  she  holds 
the  land  charged  with  the  rent  charge,  for  by  her  prayer  she 
acccpteth  herselfe  dowable  of  the  second  estate  (5),  for  of  the 
first  estate,  whereof  she  was  dowable,  her  husoand  died  not 
seised,  and  so  she  hath  concluded  herselfe;  wherefore  if  the 
rent  charge  be  more  to  her  detriment  than  the  damages  bene- 
ficiall  to  her,  it  is  good  for  her  in  that  case  to  make  no  sach 
prayer  (6). 

"  O/tohat  age  soever  the  wife  bey  to  an  she  he  past  the  age  of 
nine  years  (7)  a-t  the  time  of  the  death  of  her  husband.**  Wife, 
Here  lAuUton  speaketh  of  a  wife  generally,  and  generally  it  is 
to  be  understood  as  well  of  a  wife  de  facfOy  as  de  jure.  There- 
fore if  the  wife  be  past  the  age  of  9  yeares  [h]  at  the  time  of 
the  death  of  her  husband,  she  shall  be  endowed,  of  what  age 
soever  her  husband  be,  albeit  he  were  but  4  yeares  old.  Quia 
junior  nan  potest  dotem  promereri,  neque  virum  sustinere  ;  nee 
obskdnt  mulieri  petenti  minor  mtas  viri.  Wherein  it  is  to  be 
observed,  that  albeit  Consensus  non  concubitus  /acit  mairimo- 
niumj  and  that  a  woman  cannot  consent  before  12,  nor  a  man 
before  14,  yet  this  inchoate  and  imperfect  marriage  (from  the 
which  either  of  the  parties  at  the  age  of  consent  may  disagree) 
after  the  death  of  the  husband  shall  give,  dower^o  the  wife,  and 
therefore  it  is  accounted  in  law  after  the'  death  of  the  husband 
legitimum  matrimoniumf  a  lawfull  marriage,  quoad  dotem.  If 
a  man  taketh  a  wife  of  the  age  of  7  yeares,  and  after  alien  his 
land,  and  after  the  alienation  the  wife  attaineth  to  the  age  of  9 
yeares,  and  after  the  husband  dieth,  the  lirife  shall  be  endowed : 
for  albeit  she  was  not  absolutely  dowaBte  at  the  time  of  her 
marriagef  yet  she  was  conditionally  dowable,  viz.  if  she  attained 
to  the  age  of  9  yeares'  before  the  death  of  the  husband,  for  so 
Littleton  here  saith,  so  that  she  passe  the  age  of  9  yeares  at  the 
death  of  hef  husband,  fbr  by  his  death  the  possibility  of  dower 
is  consummate. 

And  so  it  is  if  the  husband  alien  his  land,  and  then  the  wife 
is  attainted  of  felony,  now  is  she  disabled,  but  if  she  be  par- 
doned before  the  death  of  the  husband,  she  shall  be  endowed. 
If  the  son  indow  his  wife  at  the  age  of  7  yeares  ex  assensu 
patriSf  if  she  before  the  death  of  her  husband  attain  to  the  age 
of  9  yeares  the  dower  is  good.  But  otherwise  it  is  of  an  ori- 
ginall  absolute  disability ;  as  if  a  man  take  an  alien  to  wife, 

and 


(5)  Sic  nota,  the  wife  has  election  to  be  endowed  o/ the  last  seisin;  and  there- 
fore if  husband  and  wife  levy  fine  and  take  hack  estate  to  the  husband  in  fee^ 
tfie  wife  shall  huve  dower  of  the  second  seisin  ;  but  otherwise  it  is  in  the  case  of 
a  huiband  entitled  to  he  tenant  by  the  curtesy ^  ut  videtur.     Hie.  fol.  30.  a. 
Hal.  MSS.— [Note  201.] 

(6)  See  further  as  to  damages  in  dower,  Hugh,  on  Orie.  Wr.  180.  Treat 
on  jDow.  in  Gilb.  Law  of  Uses,  375.  2  L.  Raym.  1384.  New  Abr.  Dower  I. 
Vin.  Abr.  Dower,  0.  a.  P.  a.  Say.  Law  of  Dam.  16  and.N  Ch.  2.  c.  C.  sect 
8  and  4.     Cas.  B.  II.  temp.  Hardw.  19.  50.  23. 

(7)  Yid.  Rast.  Ewtr,  228,  novem  annorum  ct«  dimid.  She  ought  to  show 
hmo  much  more  she  if  than  9  years,     Sal.  MSS. 


L.  1.  C.  5.  Sect  36.        Of  Dower.  [3a  a. 

and  after  the  husband  alien  the  land,  and  after  she  is  made 
denizen,  the  husband  dieth,  she  shall  not  be  indowed(8),  be- 
cause her  capaeity  and  possibility  to  be  indowed  came  by  the 
denisation.  Otherwise  it  is  if  she  were  naturalized  by  act  of 
parliament,  whereof  see  more  in  the  Chapter  of  yiUenage(9). 

And  the  bishop  upon  an  issue  joyned  in  a  writ  of  dower,  Qudd 
nunquam  fuerunt  copvlati  letjitimo  matrimoniOf  ought  to  certifie  (See  1  Stlk. 
tiiat  they  were  coupled  in  lawful  marriage,  albeit  the  man  were  un-  ^20.  s. 
der  fourtcene,  or  the  wife  above  nine,  and  under  twelve  (10).  So     ^^ 
it  is  if  a  marriage  de  facto  be  voidable  by  divorce  (11),  in  respect  (5  Co.  08.  b. 
of  consanguinity,  affinity,  precontract,  or  such  like,  whereby  the  Benrio'e  ease.) 
marriage  might  have  beene  dissolved,  and  the  parties  freed  d 
vinculo  matnmonij,  yet  if  the  husband  die  before  any  divorce, 
then,  for  that  it  cannot  now  be  avoyded,  this  wife  de  fdcto  shall 
be  endowed;   [c]  for  this  is  legidmum  mcUrimonium  (as  in  Is'^® ?:':'*' 

cap.  22.    Brit  cap.  107.    (7  Co.  41.  b.) 

the 

(8)  Phiitpa  in  his  reading  holdtf  that  if  the  wife  be  attainted,  and  then  the 
hmband  purchases  land  and  aliens  it  again,  and  then  the  wife  is  pardoned,  she 
shall  have  dower  of  the  land  which  wa,s  purchased  and  aliened  during  the  time 
shatwas  not,dowable.  And  he  cited  Mansfield* s  case  adjudged  28  Elizaheth.  In 
that  case  a  Jointure  was  conveyed  to  the  wife  before  the  coverture,  and  during 
the  coverture  th^htubai^  purchased  other  lands  and  aliened  them  again  and  died, 
the  land  which  the  wi/e  had  in  jointure  was  evicted,  and  the  wife  had  dower  of 
the  land  which  was  purchased  and  aliened  by  her  htu^nd  at  the  time  when  she 
was  barred  of  her  action  of  dower.  So  if  wife  elopes,  and  hud)and  purchases 
lands  And  aliens  th^n;  and  then  the  wife  is  reconciled,  she  shall  have  dower  of 
those  lands,  MS.  Gjteiment.  on  Litt.  penes  editorem,  supposed  to  have  been 
written  before  the  piflblication  of  Lord  Coke's  Commentary. — See  the  list  of 
readers  of  the  Middle  Temple  in  Dugd.  Orig.  Jnrid.  4y  which  it  appears  that 
Mr.  Philips  was  autumn  reader  in  88  Eliz. — See  further  Plowd.  QusBr.  181, 
and  204.— [Note  202.] 

(9)  Yid.  supra.ifol.  81.  b.     Hal.  MSS.     See  Nbte  9,  in  81.  b. 

rlO)  Yid.  M.  9  and  10  E.  1,  coram  rege  Rot.  24.  Ebor.  A,  contracts  per 
veroa  de  prseaenti  with  B.  and  has  issue  by  iier,  and  afterwards  marries  C.  in 
facie  ecclesite.  B.  recovers  A.  for  her  husband  by  sentence  of  the  ordinary,  and 
for  not  performing  tJie  sentence  he  is  excommunicated,  and  afterwards  enfeoffs 
1>.  and  then  marries  B,  in  facie  ecclesiaa,  and  dies.  She  brings  dower  against 
D,  and  recovers  because  the  feoffment  was  per  fraudem  mediate  bety^een  the 
sentence  and  the  solemn  marriage,  sed  rcversatur  coram  rege  ct  concilio  quia 
pras-lictus  A.  non  fuit  seisitus  during  the  espousals  between  him  and  B.  Nota, 
neiflier  tlte  contract  nor  tlie  sentence  was  a  marriage.  Quoad  marriage  infra 
annos  nubiles,  nota  infra  Sect.  104.  It  is  wily  sponsalia  de  futuro  quoad  other 
purposes.  Dy.  105.  313.  369.  47  E,  8.  Action  sur  le  statute,  87.  Whether 
husband  shall  have  trespass  de  tali  uxore  abducta.     Hal.  MSS. — [Note  208.] 

(11)  Nota  obiter.  W/ien  A,  per  judicium  ecclesiae  recuper^sset  aliquam  in 
nxoretu,  vel  in  divortium  celcbratum  inter  A.  &  B.  his  wife,  and  she  is  married 
to  C,  ct  postea  ad  prosecutionem  A.  sentcntia  divortii  revcrsatur  by  appeal,  a 
writ  directetl  to  tJie  sheriff  shall  issue  out  of  chancery  on  the  sentence  there  certified. 
Claus.  19  'H.  3.  m.  1.  pro.  Willclmo  de  Treyor.  Claus.  20  H.  8.  m.  9.  pro 
Willelmo  de  Dauutesy.  Claus.  21  H.  8.  m.  17.  pro  Roberto  de  Halsted.  And 
vid.  M.  9.  and  10  'E.  1,  ubi  supra.  Et  cum  eundem  Willelmuui,  si  in  militii 
SU&  ultcrius  perscvcrassct,  ad  cxccuticncni  diclse  scntcntisp  rcgia  potcstas  tcnc- 
batur  conipulissc,  si  a  loci  diocesano  fuisset  super  hoc  rcquisitus.  Hal.  MSS. 
—See  also  Harg.  Law  Tr.  478.— [Note  204.] 
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33.  b.] 

the  other  caae  Jl^  when  the  wife  is  infra  annm  nubUn)  T  38. 1 

quoad  dotem.     And  bo  in  a  writ  of  dower  the  bbhop  L   ^*    J 

ought  to  certifie,  that  they  were  legitimo  mairvmoHio 

copukuij  according  to  the  words  of  the  writ.     And  herewith 

[<f|  Braoton,        agreeth  10  JE^.  3.  35.   And  \d\  Bracton :  quamdiu  duravit  matri- 

lib.  4.  fol.  304.     montum,  duravit  dotis  exactio,  eo  defidente  deficit dotispetitiOf  &c. 

Fleta,°lib  5  *™'  poterittamenreplicarecontraexcf'ption&mi^ 

oap.  23.  3S  IE.  1.  f^i^  matrimonium  prcpter  congaTigmnitatem^  dec.  inter  eos  acQUMh 

^Dier,  IM.  turn,  nunquam  tamen  /uit  in  vitd  viri  sui  sohttum  nee  divartium 

Anto%2^a.         celehrcUum,     But  if  they  were  divorced  d  vinctdo  mairimonij  in 

1  Ro.  Abr.  ^he  life  of  her  husband,  she  loseth  her  dower ;  otherwise  it  is 

341.  681.  if  they  were  divorced  [c]  causd  adulterij  (1),  which  is  but  d  men$& 

M^Tr  ^2  J  ^  tharo,  and  not  d  vinculo  matrimonij,  as  it  was  adjudged.  But 

Rot  1815,  in       Bome  doe  hold  that  a  wife  de  facto  shall  not  have  an  appeale  of 

CommiiDi  the  death  of  her  husband,  but  only  she  that  is  a  wife  dejure,  in 

&towSl*2^'       /awem  »ife»  (2).    Fi^c  50  i;.  3.  fol.  15.    28  jE;.  3. 92.    27  Ass. 

Wikes  in''  Staunf  PI,  Cor.  59,  and  that  there  ungues  aocouph  in  hyaU 

Dower.  motrimonie  shall  be  taken  de  jure  strictly.     And  so  in  some 

oases  a  wife  shall  have  dower  where  she  cannot  have  an  ap- 
[/]  60  E.  8.  peale,  [/]  and  in  other  cases  she  shall  have  an  appeale  where 
^^'  ^*  she  cannot  have  a  writ  of  dower;  as  if  she  elope (3),  &c.  she  is 

barred  of  her  dower,  but  not  of  her  appeale  (4) :  and  the  reason 
\g\  W.  2.  oap.  IS,  for  that  the  statute  [g]  barreth  her  of  her  dower,  but  noi  of 
?^M  d  Ra  ^^^  appeale.  So  if  the  husband  be  attainted  of  treason,  &e.  his 
130. 2  insL^es.)  ^'^®  ^^^^  ^^^  ^  endowed,  and  yet  if  any  doe  kill  him,  the  wife 

shall  have  an  appeale :  the  reason  of  the  diversity  shall  appeare 
,  hereafter  in  this  Chapter  (5). 

[A]BrittoD,  ^^ After  the  decease  of  her  husband.''     [A]  Mortuo  viro  hinc 

Bracton  lib  4     <''^"'*^^*'  ^^-     This  is  intended  of  a  naturall,  not  of  a  civill 
fol.  801.'        '    death.     For  if  the  husband  entred  in  religion,  [t]  the  wife  shall 
[t j  31  £.  3.  tit    not  be  endowed  until  he  be  naturally  dead  (6). 
CoUoaion,  29.  ^^^j  j^  this  Chapter  Littleton  divideth  dower  into  five  parts, 

viz.  dower  by  the  common  law.  Secondly,  dower  by  the  cus- 
tome.  Thirdly,  dower  ad  ostium  ecdesias.  Fourthly,  dower  ex 
assensu  patris.  And  fifthly,  dower  de.la  pluis  beale.  And  all 
these  dowers  were  instituted  for  a  competent  livelihood  for  the 
\ic}  Braot  lib.  2.  wife  during  her  life  :  [k]  Propter  onus  matrimonij,  et  ad  susten- 
cMp.  39.  foL         tationem  uxoris  et  educationem  liberorumy  dim  fuerint  procreati, 

Mita^'lSb.  6.        «*  ^^  pmemoriatw. 
cap.  22.    Britto%  oap.  W. 


(1)  10  E.  3.  15.     Supra,  32.    Hail.  MSS.    See  n.  9.  in  32.  a. 

(2)  Ace.  2  Hawk.  PI.  C  b.  2.  c.  23.  s.  36,.  and  the  authorities  there  cited. 

(3)  To  the  books  cited  ante  32.  a.  n.  10,  as  to  the  effect  of  elopement  on 
dower,  add  New  Abr.  tit.  Marriage,  £.  1.  Treat,  on  Dower  in  Gilb.  Law  of 
Uses,  402. 

a)  Ace.  Bro.  Appecd,  17.  Staunf.  PL  C.  59.  But  see  contra  2  Inst.  317, 
ana  1  Mod.  130,  by  judge  Hide. 

(5)  See  post.  37.  a. 

(6)  The  reason  isy  because  post  camalem  copulam  the  husband  cannot  beprO" 
fessed  ufithout  the  consent  of  the  wife.  Eztrav.  de  oonversione  conjugatorum 
cap.  2,  et  per  totum.  Nee  ^  converse.  Hal.  MSS.  See  New  Abr.  Marriage^ 
E.  3.  Yin.  Dower^  E.  k  Treat,  on  Dow.  in  Gilb.  Law  of  Uses,  401.— [Note 
205.] 


L.  1.  C.  6.  Sect  37.         Of  Dower.  [33.  b. 

Sect  37. 

^iTD  noUj  that  by  the  common  law  the  wife  shaU  have  for  her  dower 
but  the  third  part  of  the  tenements  which  were  her  huebancPs  during 
the  espousah  ;  biU  by  the  custome  of  some  county ^  she  shaU  have  the  haitfi\ 
and  by  the  custome  in  some  towne  or  borough^  she  shall  have  the  whole; 
and  in  aU  these  cases  she  shall  be  called  tenant  in  dower. 

"  J\r^  ^^*  ^^  ^  coTiiTiiaTi  law  the  wife  shaU  7ut0e  for  her 
dower  btU[l]ihe  third part^  dcc^  This  third  part  is  called 
raJdonahUU  dos,  or  dos  legitima,  becanae  it  is  the  dower  that  the  ^p  ^  ^' 

common  law  giveth.  R(iHonabilisautemdo8estcujudibettnulieri8  Braoton,  vM 
de  quocunque  tenemenio  tertiapars  omnium  terrarum  et  tenemen-  rapn. 
tomm  quae  vir  suus  tenuit  in  dominico  suo  ut  defeodo^  dec,  mxm^' 

Fleta,  nbl  sapn.    Mirror,  cap.  1.  aeet  S.    Magna  Carta,  oap.  7. 

•    ^^But  by  the  custome  of  tame  county  H)  sheshaHkave  the  hcUfe,  p^^  ^^  ^ 
and  by  the  custome  in  aom^  towne  or  borough^  she  shaM  have  the  160.  0.' 
whole"     Such  a  [m]  custome  may  eztende  to  a  cpunty,  city^  or 
an  ancient  burgh  without  question ;  and  so  this  custome,  as  here  53''  ^^  ^ 
it  a^peaifth  by  Littieton,  may  extend  to  upland  townes,  which  7  h.  6. 26. 
arl  neither  countieS;  cities,  nor  boroughs.     But  the  surer  plead-  ^  H.  6. 14. 
ingy  in  this  and  the  like  cases,  is  to  lay  the  custome  within  a  |J  ^^'^J'aj 
manor  or  seigniory,  if  the  truth  of  the  case  will  so  beare  it  (8).  i^  e.  2.  i^ ' 
By  the  custome  of  Gavelkind  [n]  the  wife  shall  be  indowed  of  leiiptioii,  63. 
the  moiety,  so  long  as  she  keepe  herselfe  sole,  and  without  child,  ^  ^'^'  ^^  ^* 
which  she  cannot  waive  and  take  her  thirds  for  her  life  (9).  For  Dier,  sss, 
in  that  case,  Oonsuetudo  toUit  eommunem  legem  (10).  30  E.  3. 2. 10. 

And  as  custome  may  enlarge,  (11)  so  may  custome  abridge  ^J^*  ^• 
dower,  and  restraine  it  to  a  fourth  part,  Ac.  ^3  K  3.  tit 

Dower,  65.  (1  Ro.  Abr.  558.  563.)  [n]  Ylda  le  statute  de  consaetad.  Kanebe, 
^.  Trin.  17  S.  3.  coram  rege  Kan.  in  Theianr.  in  which  record  Benentia  signifieth 
Widowhood. 


(7)  Vid.  15  H.  3.  Prescription,  57.  Custom  of  the  town  of  Salop,  thai  the  wife 
shall  have  a  moiety  of  socage,  but  if  the  husband  has  socage  and  chivalry,  tA« 
wife  shall  have  only  a  third  part.  Hal.  MSS.  St.  662.  Cowp.  807.  Forteso.  55. 
2  Atk.  189.— [Note  206.] 

(8)  Yota,  the  writ  special  Hal.  MSS.  Str.  662.  (>)wp.  807. 28  Ass.  110. 
pi.  12.    Fort.  Rep.  55.    2  Atk.  189. 

(9)  See  ace.  Robins.  Gkivelk.  159. 

(10)  Accordingly  adjudged  that  she  cannot  wave.  H.  24  Eliz.  Rat,  1515. 
C.  B.  P.  43  Eliz,  Davers  and  Selby.  T,  30  Eliz,  C.  B,  Rot,  157.  Hunt  and 
Gilbert,  Hal.  MSS. — See  the  former  case  in  Gro.  Eliz.  825,  and  the  latter  in 
Mo.  260.  1  Leon.  183.  Oouldsb.  108.  Gro.  Eliz.  121,  and  Sav.  91.  See 
further  on  the  subject  in  Robins.  Qavelk.  179,  and  Hugh,  on  Orig.  Wr.  160. 
— p^oto  207.] 

(11)  By  the  custom  of  some  places  the  wife  shall  have  the  whole  of  her 
husband's  lands  in  dOwer    See  Fits.  N.  Br.  150  P.— [Note  208.] 
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34.  a.]  Of  Dower.        L.  1.  G.  5.  Sect  38,  39. 

Sect.  38.  [^J 

ALSOj  there  he  two  other  kinds  of  dower ^  viz,  dower  which  is  eaUed 
dowment  at  the  church  doore^  and  dower  called  dowment  hy  the 
father* B  assent. 

This  shall  be  explained  by  that  which  shall  be  aaid  in  the  two 
Sections  next  ensuing. 


I 

i 


Sect  39. 

J)  0  WMENT  at  the  church  doore  is,  where  a  man  offuU  age  seisea 
in  fee  simple^  who  shall  be  married  to  a  womauy  and  when  he  commeth 
t4>  the  church  doore  to  be  married,  tliere,  after  affiance  and  trothplighted 
betweene  them,  he  endoweth  the  woman  of  his  whole  landy  or  of  the  haJfe^ 
or  other  lesser  part  thereof  and  there  openly  doth  declare  the  quantity 
and  the  certainty  of  the  land  which  she  shall  have  for  her  dower.  In 
this  ease  the  wife,  after  the  death  of  the  husband,  may  enter  into  the 
said  quantity  of  land  of  which  her  husband  endowed  her,  without  other 
assignment  of  any. 

10  H.  3.  TF  this  dower  be  made  ad  ostium  castri  sive  mesuagii  it  is  not 

?i  B**^'  ^^'  S^*  ^^^  ought  to  be  made  ad  ostium  ecdensR  nve  moncuterii. 

lib.  2^u?Z9.  ^^  sciendum  est^  [o]  quddhcK  conttitutio fieri  debet  in  facie  eecle- 

Mirror,  cap.  1.  sicBy  et  ad  ostium  ecclesiCB;  non  enim  valet  facto  in  lecto  mortali*, 

wot.  S.  and  ^^  {f^  camerd,  vel  alibi  ubi  dandestina  fu^e  conjugia.    For  the 

lO^H.  3.  ^^  requires,  that  this  and  like  matters  be  done  publickly  and 

Dower,  ioi.  solemnly. 

F.  N.  B.  150.  M.  N.    Fleta,  lib.  5.  cap.  22,  Ao.    Britton,  cap.  101.  108,  Ao.    (Perk. 
•ecL  306.) 

"  Where  a  man  of  full  age"  That  is  of  one  and  twenty  yeares. 
9  H.  8.  Anno  9  ff.  3.  Dower,  197.     A  man  of  the  age  of  eighteen  yeares 

/posrss'a!  tooke  a  wife,  and  by  assent  of  his  guardian  endowed  Her  ad  ostium 
1  Ro.  Abr.  682.)  ecdesiaSf  and  it  was  adjudged  a  good  endowment,  albeit  the  bus* 

band  dyed  before  the  age  of  one  and  twentie  yeares;  but  I  hold 

Littleton's  opinion  to  be  good  law. 

'*  There,  after  affiance  between  them**(\)  Affidare  esifidcm  dare, 
aflSance  or  sponsalitie,  and  is  derived  of  this  word  spondco,  be- 
cause they  contract  themselves   together;    et  ideo  spontalia 

dicuntur 


*  Qunre,  if  this  should  not  be  read  lecto  maritali. 

(1)  Post  affidationein  et  carnalem  copulam  sunt  quasi  husband'  and  wife  and 
gift  by  him  to  the  wife  is  void.  16  K  3.  Feoffments,  117.  13  K  1.  ibid.  113. 
Hal.  MSS.— [Note  209.] 
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dicuntur  [p]  /uUirarum  nuptiarum  conventtb,  et  r^promisno  (2).  [«]  QiuiTiL 
But  this  oower  is  ever  after  marriage  solemnized  (3),  and  there-  li°*  ^«  «^  i- 
fore  this  dower  is  good  without  deed,  because  he  cannot  make  a  yld*  Veroon't 
deed  to  his  wife.   For  no  aasignement  of  dower  ad  ostium  ecdenm  f^^,  4  Co.  l,  S. 
can  be  made  before  marriage,  for  that  before  marriage  the  woman 
is  not  intituled  to  have  dower. 

*'  Of  his  tchole  land  or  of  the  hal/e,"   (4)  In  ancient 

[34.1  time  [^jas  it  appeareth  by  g^Glanvul,  lib.  6.  cap.  ro]OUnTilL 
b.    J  1,  it  was  taken  that  a  man  could  not  have  endowed  his  ^**-  ••  ^f'}' 
wife  ad  ostium  ecdesuz  of  more  than  a  third  part,  but  capTss,  i^ 
of  lesse  he  might.     But  at  this  day  [r]  the  law  is  taken  as  Lit-  and  lib.' 4. 
Ueton  here  holdeth.     An  assignement  of  dower,  [s]  where  the  *"«*■  •• 
husband  was  sole  seised,  cannot  be  made  of  the  third  or  fourth  BrittonrMp. 
part  in  common^  but  ought  to  be  in  severaltie  (1).  ioi»  kL 

Pleta,  lib.  5. 
eap.  22,  kt.    (1  Ro.  Abr.  682).    [r\  F.  N.  B.  150.    [•]  20  B.  8. 
Barrv,  183.    46  E.  8.  6.    Fletm,  lib.  5.  23. 

^And  there  openly  U"]  doth  declare  the  quantity  and  the  cer-  [t]Brittoii, 
ta%nt.y  of  the  land**     Here  be  two  things  that  the  law  doth  de-  ^V*  ^®*' .. 
light  in,  viz.  first  to  have  this  and  the  like  openly  and  solemnly  ^^l' 
done.   Secondly,  to  have  certaintie,  which  is  the  mother  of  quiet 
and  repose.   And  this  word  (moitie)  abovesaid  is  to  be  entended 
of  the  halfe  in  certaintie,  and  not  of  the  moitie  in  common,  which 
cleerly  [ti]  appeareth  in  that  here  Littleton  asAth,  the  quantitie  Tu]  Vide  14  H. 
and  certaintie  of  the  land.  8.  Dower,  189. 

Dower,  100.    S  H.  3.    Dower,  106.    F.  N.  B.  160.    40  E.  8.43. 


(2)  This  explanation  of  affianjce  or  sponsalia  is  conformable  to  the  strtd 
sense  of  the  word  amongst  the  civilians  and  canonists;  but  our  law  books,  as 
Mr.  Swinburne  long  ago  observed,  use  affiance  and  marriage  promiscuously 
for  one  and  the  same  thing,  and  lord  Coke  apparently  supposes  Littleton  by 
affiance  to  mean  marriage;  for  lord  Coke  says  that  dower  ad  ostium  ever  is 
after  marriage,  without  professing  to  contradict  Littleton.  See  Swinb.  on 
Spousals,  2.     Perk.  sect.  442.— [Note  210.] 

(3)  But  though  dower  ad  ostium  cannot  be  till  after  marrioge,  yet  it  seems 
that  such  endowment  cannot  be  made  at  any  time  after,  but  must  be  immedi- 
ately after.  See  Perk.  sect.  442,  where  the  time  of  assigning  dower  ex  assensu 
patris  is  so  explained.  But  Mr.  Perkins  adds  a  case,  in  which,  according  to 
some  ancient  books,  dower  ex  assensu  patris  made  8  weeks  after  the  marriage 
was  held  good.  Perk.  sect.  443.  See  further  Ilugh.  on  Orig.  Wr.  167,  and 
note  p.  in  1  Blackst.  Comment.  6th  edit.  134. — [Note  211.] 

(4)  Vid.  9  H.  3.  Dower j  190.  Dower  ad  ostium  ecclesias  of  a  moiety  ofaU 
lands  which  he  has  or  may  have.  lie  purchases  lands  afericards,  and  the  dower 
good  for  them,     Hal.  MSS.— [Note  212.] 

(1)  Vide  contra  adjudged  supra.  Hal.  MSS.  See  Lambert's  case,  ante 
82.  b.  n.  1.  See  S.  C.  in  1  Ro.  Abr.  682.  X.  pi.  8,  and'Sty.  276,  in  both  of 
which  books  the  case  is  so  explained  as  to  make  it  consistent  with  lord  Coke's 
general  doctrine  as  to  the  manner  of  assigning;  for  according  to  them  the  court 
held,  that  the  assignment  of  the  third  part  in  common  would  have  been  bad,  if 
the  wife  and  heir  had  not  by  mutual  assent  waved  the  assignment  by  metes 
and  bounds,  and  that  it  would  have  been  error  if  the  sheriff  had  so  assigned. — 
Note  also,  that  in  dotich  v.  Lambert,  the  husband  was  seised  in  fee.  See  fur- 
ther Vin.  Abr.  X  Y  Z.  tit.  Dower.— [Note  218.] 


84.  b.] 
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''  ifi  this  COM  MStifamay  enieritiio  the  9fXid  qtmnHl^  of  landV 
And  afterwards,  SeetUmeAZ^  he  saith,  Note^  thai  in  all  cages,  where 
the  certaifUie  appeareth  whcU  land$  or  tenements  the  wife  shaU  have 
or  her  dower y  the  wife  nuxy  enter  after  the  death  o/  her  husband/' 
It  was  instituted  in  favour  and  reliefs  of  wives,  that  a  man  afl»r 
marriage  might  assigne  to  his  wife  certaintie  of  dower,  to  the 
end  that  the  widow  should  not  be  driven  to  a  long  and  charge- 
able suit  wherein  delay  might  be  used,  and  in  the  mean  time  her 
[w]  Hftgna         life  spent,  together  with  her  money  also.  For  albeit  the  [w]  law 
Caru,  cap.  7.      hath  provided,  qitdd  vidua  post  mortem  maritisui  non  del  aii^id 
Part  of  Uie  bi!  P^  ^^  ^^^  ^  maneoi  in  capitali  m^suagio  mariti  sniper  quor 
aUtatea,  cap.  7.    draginta  dies  post  obiium  mariti  sui,  infra  guos  diesassiffnetur  et 
•Fleta,  lib.  5.        dos  sua^  nisiprius  ei  assu/nata  fuerit^  dec,  et  habeat  roHonajbUe 
MfcD*  ?Qi      *^'  estoverium  suum  interim  in  communis  yet  because  there  was  no 
Braet  Ub.  2.       penaltie  or  punishment  inflicted,  the  tenant  of  the  land  may 
cap.  40.  drive  her  to  sue  for  het  dower.     And  this  oontinuanoe  of  the 

yiie%  ^^^*  widow  in  the  capitali  messuage,  is  in  law  called  a  quarentine^ 
<  E.  6.  76?b.  qtiarentinaf  for  that  it  is  by  the  space  of  fortie  days,  as  is  afore- 
and  161.  a.         said  (2).     And  if  the  heire  or  other  tenant  of  the  land  put  her 

f  l£  ^'  ^^^'  ^^^*  ®^®  ™*y  ^*^®  ^^^  ^*  Dequarentind  hahendd.  If  the  wife 
Br.  101.'  marry  within  the  fortie  dayes  she  loseth  her  quarentine,  for  her 

(Ante  32  b.)        habitation  in  the  house  is  personall  to  her,  and  only  given  to  her 

in  judgment  of  law  during  ner  widowhood,  albeit  the  words  of  the 

law  be  generall.     And  therefore  to  the  end  that  widowes  might 

have  certaintie  of  estate,  and  that  they  might  enter  (3)  and  not 

.  be  driven  to  suit^  the  law  hath  provided  dower  ad  ostium  ecdesias, 

Kota,  rareat        and,  as  it  shall  appeare  hereafter,  dower  ex  assensu  pairis.   And 

^^7*  lastly,  by  making  of  a  joynture,  of  which  (being  no  dower  but 

made  in  satisfaction  of  dower  either  before  or  after  marriage)  it 
is  necessary  that  something  should  be  said  hereafter  in  his  apt 
place,  for  that  this  now  faUeth  out  to  be  the  surest  way. 

(1  Ro.  Abr.  681.  ^^  In  aUcases  where  the  certaintie  appeareth,  dsc,  the  wife  may 
S2^H*8*^**  enter  after  ike  death  of  her  husband,"  This  is  to  be  intended 
of  execution!) '   where  the  certaintie  appeareth  upon  an  assi^ment  of  dower  ad 

ostium  ecdesimf  or  ex  assensu  pairis.     For  if  a  woman  bring  a 

writ  of  dower  of  sixe  pound  rent  charge,  and  she  hath  judgement 

to  recover  the  third  part,  albeit  it  be  certain  that  she  shs^I  have 

[x]  45  E.  3.  26.    fortie  shillings,  yet  she  cannot  [x]  distreine  for  40  shillings, 

48  B.  8.  36.        before  the  sherife  doe  deliver  the  same  unto  her :  (4)  for  where- 

39  KS  ^12.  soever  the  writ  demands  land,  rent  (St  other  things  in  certain,  the 
37  H.  6*.  38.  demandant  after  judgement  may  enter  or  distrein  before  any 
80  H.  6.  26.  seisin  delivered  to  him  by  the  sherife  upon  a  writ  ot'habere  facias 
BreT^ivo  seisinam.  But  in  dower  where  the  writ  demandeth  nothing  in 
30  E.  3.  30.  certaine,  there  the  demandant  after  the  judgment  cannot  enter 
21  B.  4.  3.  or  distreine  untill  execution  sued,  by  which  execution  the  sherife 
Shtuey^eaae.    ^^  ^^  *^®  king's  writ  to  deliver  the  third  part  in  certaintie  to  the 

40  B.  8. 22.  demandant. 

(2)  See  further  as  to  guarentine,  ante  82.  b.  and  n.  3,  there,  and  Treat,  on 
Dow.  in  Gilb.  Law  of  Uses,  872. 

(3)  24  H,  3.  Dower,  189.  A  man  endowsrhiswife  ofaUthe  lands  whichhu 
mother  then  had  in  dower;  the  mjoOyer  and  hud>and  die;  the  wife  brings  a  writ 
of  dower  ad  ostium  ecdesiie  and  recovers.  Sic  nota,  that  the  wife  m^y  have 
action  or  enter.    MS.  Gomm.  on  litt. — See  aoc.  po6ti85.  b. — [Note  214.] 

(4)  20  E.  4.  14.    Hal.  MSS. 
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demandant;    And  bo  it  ia  when  tke  wife  of'  one  tenant  in  com* ' 
mon  demands  a  third  part  of  a  moitie,  yet  after  judgment  she 
cannot  enter  untill  the  shenfe  deliver  to  her  the  third  part,  albeit 
the  deliverie  of  the  sherife  shall  redace  it  to  no  more  oertaintie 
than  it  was  (5). 

''  Without  other  alignment  (6)  of  any'*  Foi  as  conoerning 
dower  at  the  common  law.  there  mast  be  assignement  either  by 
the  sherife,  (as  hath  been  said)  by  the  king's  writ,  or  else  by  the 
heire  or  other  tenant  of  the  land  by  consent  and  agreement 
between  them.  To  a  perfect  assignement  of  dower  eight  things 
are  to  be  observed  :  [a]  First,  regularly  the  assignement  must  be  M  ^  !!•  2. 
certaine,  as  our  author  here  saith  (7).  40*V  3  22 

Secondly,  (8)  it  [5]  must  be  either  of  some  part  of  the  land  45'B.  3.  5,  <. 
whereof  she  is  dowable,  or  of  a  rent  or  some  other  profit  issuing  [6]  l  Mar. 
out  of  the  same,  either  before  judgment  or  after,  which  rent  may  ^^^'^^^' 
be  assigned  to  her  by  parol.     But  an  assignement  of  other  land  x>ower,  146. 
whereof  she  is  not  dowable,  or  of  a  rent  issuing  out  of  the  same,  2S  H.  6. 2. 
is  no  barre  to  her  dower  (9).  ?/t''  •\?^-  *®*- 

^   '  26  Abb.  41. 

31  B.  3.  Sdr.  f*.  09.    S3  H.  6.  2.    Vernon's  oaae.    4  Co.  1.  &.  S.  4.  22. 
(1  Bo.  Abr.  628.  684.    Cro.  EUi.  461.    N07,  66.    Mo.  69.    Pott  169.) 

Thirdly,  the  assignement  mast  be  absolute,  and  not  eondi- 
tionall  or  subject  to  any  limitation  (10). 

Fourthly,  it  must  be  made  by  him  that  is  tenant  of  the  land ; 
but  herein  certain  diversities  are  to  be  observed  (11). 

If  two  or  more  be  jointenants  of  lands,  [c]  the  one  of  [«]  7  H.  6. 34. 

[85.1  them  may  assigne  dower  to  the  W9^  wife  of  a  third  part  ^  J*  ^ 
a.   J  in  certainty,   and  this   shall   binde   his  companions,  io^sl's.  38.' 
because  they  were  compellable  to  do   the  same  by  (2  Go.  67.) 
law  (1).  But  if  one  of  them  assigne  a  rent  out  of  the  land  to  the 

wife, 

{p)  Tf  the  fheriff  reduces  to  certainty  by  metes  and  bounds,  though  the 
demandant  refuses,  yet  she  may  aftertoards  enter,  10  Eliz,  Dy.  278.  Hal.  MSS. 
—[Note  215.] 

(6)  Nota  P.  38  Eliz,  Wentworth's  case.  It  ought  to  he  pleaded  by  the  VH}rd 
assignavit,  not  dedit.     Hal.  MSS.— See  Oro.  Eliz.  452. 

(7)yid.  ante  32  b.  Lambert's  case.  Hal.  MSS.— See  n.  1.  in  32.  b.  and 
supra^  n.  1. 

(8)  12  JJ.  4. 17.    Hal.  MSS. 

(9)  But  see  2  B,  5,  12.  The  heir  ctssigns  dower  of  lands  of  tohieh  the  hus- 
band was  seised;  but  the  wife  not  dowalle:  she  is  tenant  in  dower ^  30  JB.  1. 
Brief e,  884.  If  wife  be  endowed,  and  afterwards  exchanges  with  the  heir  for 
other  lands  whicJt.  were  the  inheritance  of  the  husband,  she  sfuUl  be  said  to  be 
tenant  in  dower  of  the  lands  so  taken  in  exchange,  and  her  entry  shaU  be  said 
to  be  by  the  husband.     Per  omnes  justioiarios.     Hal.  MSS. — [Note  216.] 

(10)  P.  33.  Eliz.  Wentworth's  case.  A  conditional  assignment  of  rent  doth 
not  bar  dower.     Hal.  MSS.— See  Cro.  Eliz.  452.— {Note  217.] 

(11)  And  this  ought  to  be  averred  in  pleading.  JDy,  261.  Hal.  MSS.— See 
S.  0.  in  Cro.  Eliz.  451,  and  Noy,  55. 

(1)  This  case  of  assignment  of  dower  by  one  of  two  or  more  jointenants 
most  be  understood  to  be,  where  the  husband  has  been  solely  seised  during 
the  coverture,  and  afterwards  conveys  or  devises  the  land  to  two  jointly 
and  dies;  for  the  wife  of  a  jointenant  is  not  dowable.  See  post.  Sect.  45. — 
[Note  218.] 
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wife,  this  shall  not  binde  his  oompanion  because  he  was  not 

compellable  by  the  law  thereunto  ^2).     If  the  husband  make 

several  feoffments  of  severall  parcells,  and  dyeth,  and  the  one 

Q  do.  18.  feoffee  assigns  dower  to  the  wife  of  paroell  of  land  in  satisfaction 

Mo.  2t.)  of  21II  the  dower  which  she  oaght  to  have  in  the  land  of  the 

other  feoffeesy  the  other  feoffees  shall  take  no  benefit  of  this 

assignement,  becanse  they  are  strangers  thereuDto,  and  cannot 

plead  th^  same  (3).     But  in  that  case  if  the  husband  dyeth  seised 

of  other  lands  in  fee  simple,  and  the  same  detfcend  to  his  heire, 

and  the  heir  endoweth  the  wife  of  certainc  of  those  lands  in  full 

satisfaction  of  all  the  dower  that  she  ought  to  have  as  well  in  the 

lands  of  the  feofiees  as  in  his  owne  lands,  this  assignment  is 

good,  and  the  several  feoffees  shall  take  advantage  of  it  (4).  And 

Qierefore  if  the  wife  bring  a  writ  of  dower  against  any  of  them, 

they  may  vouch  the  heire,  and  he  may  pleade  the  assigcement 

which  he  himselfe  hath  made  in  safety  of  himselfe,  lest  they 

M  8S  B.  8.  tit    should  recover  in  value  against  him,  [d]  so  as  there  is  a  privity 

Jadgm.  254.       in  this  respcct  betweene  tne  heire  and  the  feoffees,  and  by  this 

17^B^3^58  b      i^^&^<3  ^^^  same  may  be  pleaded  by  the  heire  that  n  ade  it  (5). 

Z  B.  3.  tit  *  '     -^^^  SO  it  is  adjudged  in  our  bookes,  which  is  a  notable  case  for 

Dower,  76.         many  purposes. 

V^  h  108  Fifthly,  if  assignement  be  made  [c]  by  any  disseisor,  abator, 

See  the  Second  intruder,  or  any  wrong  doer,  of  land  or  tenements,  if  they  came 
Part  of  the  In-  to  that  estate  by  collusion  and  covin  betwecDe  the  widow  and 
'^^^  ^'  ^*  them,  albeit  the  widow  hath  just  cause  of  action,  and  the  assign- 
^^  ment  be  indifferently  made  after  judgment  by  the  sherife  of  an 

^'^Au^S  ^  *'  equall  third  part,  yet  shall  the  disseissee,  &c.  avoyd  it,  for  covin 
44  B.  3.  46.  ii^  this  case  shall  suffocate  the  right  that  appertained  to  her, 
27  Abs.  74.         and  so  the  wronirfull  manner  shall  avoyd  the  matter  that  is  law- 

10  H.  8. 12.  Sixthly,  An  assignment  by  [/]  (7)  a  disseisor,  abator,  in- 

Litt  83. 151.       trudor,  &c.  if  there  be  no  covin,  is  good,  unlesse  it  be  prejudiciall 

(2  00.67.  iQ  the  disseissee,  &c.     As  if  the  husband  ^g^    infeoffeth   the 

IRo.  Abr.  540.  '..1  .        .1        u     .     *-^-'         ,.       .        .1^ 

1  Sid.  21.  younger  sonne  with   warranty,  the  eldest  soDne   disseise   the 

Post  357.  youngest  sonne,  and  endow  the  widow,  in  this  case  the  younger 

8  Co.  78.  sonne  shall  avoyd  this  assignment  (8),  for  otherwisef  he  shall 

6  Go  30  b!)        ^^^^  ^^^  warrantie ;  but  a  disseisor,  abator,  intruder,  &c.  cannot 

[/]  11  AsB.  p.  20.    21  B.  3.  12.    y]  3  B*.  8.  tit  Dower,  77. 
16  B.  2.  tit  Dower,  Slatbam.    (Post  357.) 

assigne 


(2)  9  E.  3.  38.  Husband  and  wife  are  jointenants  of  land  nf  which  the  wi/s 
of  I,  S.  isdowahle  :  the  husband  alone  assvjns;  it  is  (/ood,  and  shall  bind  the 
wife.  7  K  6.  33.  Hal.  MSS.— See  Perk.  sect.  899,  and  Keilw.  128  b.— 
[Note  219.] 

(8)  Vid.  the  statute  of  Westminster,  1,  cap,  48.  4  E.  3.  42.  M.  8.  Jac. 
C.  B.  n.  15,  D.  D.,  adjudged  accordingly/  in  ThrogmortotC s  case,  Hal.  MSS. 
— However,  Mr  Perkins  seems  to  think,  that  such  an  assignment  by  one 
feoffee  may  be  pleaded  in  bar  of  dower  of  the  other  feoffees.     Perk.  sect.  402. 

(4)  31  E.  3.  Scire  fadau,  99.     Hal.  MSS. 

(5)  Vid  if  the  heir  by  receit  shall  have  the  plea.    Keilw.  128.    Hal.  MSS. 

(6)  See  further  on  this  subject  Hugh,  on  Orig.  Wr.  199. — 1  Burr.  118. 
1  Ves.  9. 

(7)  3  ^.  3.  1.     60  E.  8.  7, 8.     Hal.  MSS.— 6  Vin.  473.  pi.  23. 
'8)  3  E.  3.  18.     By  Herle,  the  astignment  shall  bar  in  such  a  case.     Hal. 


1^> 

MSS. 


L.  1.  C.  5.  Sect.  40.         Of  Dower.  [36.  a. 

aiisigne  a  rent  out  of  the  land  to  her  for  her  dower,  to  bind  the 
duseisaee,  &c. 

Seventhly,  No  assigncment  can  be  made,  but  by  snch  as  have 
a  freehold  (9)  as  bathe  beene  said),  or  against  whom  a  writ  of 
dower  doth  lie,  and  therefore  [A]  an  assignment  by  a  gardian  in 
socage  is  voyd  (10);  but  a  gardian  in  chivMry  may  assigne  msiB.  1. 
dower  (11),  as  shall  be  said  hereafter,  because  a  writ  of  dower  bower,  151. 
lieth  rgainst  him,  and  not  against  a  gardian  in  socage.  ^  ^'  ^ 

Eighthly,  And  before  the  sardian  in  chivalry  enter  fl2),  the  i)ower/69. 
heir  within  age  [t]  may  assigne  dower,  for  the  gardian  may  (6  Co.  67.)' 
waive  the  wardship.  And  so  briefly  have  you  heard,  of  what,  Jl  ^  ^  ^ 
by  whom,  and  to  whom  the  assignment  must  be  made  (13).  But  uj^n^  "** 
there  needeth  neither  livery  of  seisin,  nor  writing,  to  any  as-  F.  K.  B.  14S.  F. 
signement  of  dower,  because  it  is  due  of  common  right.  (P<**  ^®-  **•) 


«M 


i^OCv*     3Xfa 


it 


J^OWMENT  hy  a8$ent  of  the  father  t«,  where  the  father  is  seised 
of  tenements  in  /ee,  and  his  sonne  and  heire  apparent^  when  fie  is 
fnarried^  endoweth  his  wife  at  the  monastery  or  church  doore^  of  parcel 
of  his  fotthers  lands  or  tenements  with  the  assent  of  his  father^  and 
assignes  the  quantity  and  parcels.  In  this  case  after  the  death  of  the 
Sony  the  wife  shall  enter  into  the  same  parcell  without  the  assignment  of 
any.  But  it  hath  been  sayd  in  this  case^  that  it  behooveth  the  wife  to 
have  a  deed  of  the  father  to  proove  his  assent  and  consent  to  this  endow^ 
ment.     M.  44  E.  3.  f.  45.  (1), 

*'  "XXTHERE  the  fcUher  is  seised  of  tenements  inJeeJ^   Tenant  Brit  ea.  109. 
for  life  of  a  carve  of  land,  the  reversion  to  the  father  in  Fieta,  lib.  6. 
fee,  the  sonne  and  heire  apparent  of  the  father  endoweth  his  wife  ^^^^  5 
of  this  carve,  by  the  assent  of  the  father,  the  tenant  for  life  dieth,  305. 
the  husband  dieth,  the  reversion  was  a  tenement  in  the  father,  ^  B.  8.  84. 
and  yet  this  is  no  good  endowment  ex  assenm  patrisy  because  the  ?'  Ri^br^' 
father  at  the  time  of  the  assent  had  but  a  reversion  expectant  577.^ ' 
upon  a  freehold,  whereof  he  could  not  have  endowed  his  owne 
wife  (14) ;  and  albeit  the  tenant  for  life  died,  living  the  hus- 
band. 


(9)  Ace.  Perk.  404. 

(10)  A  quaere  is  made  of  this  in  1  Ro.  Abr.  682. — ^Ante  34.  a. 

(11)  And  yet  guardian  in  chivalry  had  only  a  chattel  interest.  See  pott. 
38.  b.  where  it  is  explained  why  a  writ  of  dower  might  be  brought  against 
him. 

•(12)  But  not  after  entry  of  the  guardian,     9  H.  6.  6.     Hal.  MSS. 

(13)  See  further  as  to  assignment  of  dower,  post.  39.  b.  Perk.  sect.  393  to 
423.  Hugh,  on  Orig.  Wr.  194  and  198.  New  Abr.  Dou)er,  D.  and  Vin.  Abr. 
DoweTf  S.  to  A.  a. 

(1)  No  reference  to  the  Year  Book  in  L.  and  M.  Koh.  or  P.  It  was  first 
inserted  in  Redman's  edition.  See  the  observation  on  this  addition  to  Little- 
ton, post.  36.  a. 

(14)  S.  P.  aoc.  Perk.  446. 


35.  b.] 


Of  Dower.         L.  1.  C.  5.  Seot  40. 


(l^id.  8.  bftnd)  yet,  quod  vniHo  rum  vaiet,  tradu  iemportt  ncn 


Poft  86.  b.         jfi^  convdUscet,     And  for  the  most  part,  dower  cui  f  85. 1 

o$Hum  ecdestsRf  and  ex  <u9ensu  patrts,  enaue  the  na-  L   ^'    J 
tare  of  a  dower  at  the  common  law.     And  for  these 
the  wife  may  have  a  writ  of  dower,  albeit  they  be  oertaine,  as 
for  the  third  part  at  the  common  law  (2). 

" And  his  sonne^ and  heire  apparent"  It  must  be  snch  a 
Sonne  and  heire  apparent,  as  must  continue  an  heire  apparent, 
and  therefore  the  youngest  sonne  and  heire  apparent  cannot 
endow  his  wife  ex  assensu  pa^trts,  of  lands  whereof  the  father  is 
seised  in  fee  of  the  nature  of  Borough  English^  because  the 
father  may  have  another  sonne,  attd  then  the  husband  is  not  heire 
apparent :  and  it  is  in  respect  of  the  constant  and  perpetuall  ap- 
pearance, that  the  sonne  and  heire  apparent  may  endow  his  wife 
ijb]  a  H.  8.  of  his  father's  lands.     And  so  it  is  of  lands  in  Gfavelkind :  \Jc\ 

)ower,  108.  and  this  is  the  reason  that  dower  ex  assensu  /ratris,  or  ccnsan- 
D^er  101.  ff^vnei)  is  not  good,  for  that  albeit  he  is  heire  apparent  at  that 
11 H.  8.  '  time,  yet  for  the  common  possibility  that  he  may  have  issue,  and 
Dower,  134.  every  issue  that  the  brother  or  oosin  should  have  afterwards  shall 
39  b!  8  exclude  him,  he  is  no  such  heire  apparent  as  the  law  intendeth. 

Dow.  134.  [I]  But  an  endowment  ex  oMensu  matrts,  is  as  good  as  ex  assensu 

[2]  P.  N.  B.        patrUy  because  there  is  an  appearance  of  a  constant  and  per- 

»*^'  22.*^^Biiot  F*^^  ^^^'    ^^^  ^^^  ^^^^  ^^^9  ^*^*  ^^  *^«  ^*^®'  *^*®^  ^^ 
Ub.  4.  305.  assent  be  attainted  of  treason  or  felony,  that  the  wife  in  that 

Ambr.  Gorgo's    case  loseth  her  dower,  because  her  husband  doth  not  continue 
oMo,  s  Co.  22.     i^eire  (3). 

» 
r»]  2 H. 3.  ^'  When  he  is  married-,  endoweth  his  wife"    [m]  In  this  case, 

p  ^*%«*'S  *ll5®'*  *^®  freehold  and  inheritance  is  in  the  father,  yet  in  respect 
^  K  3.  34.^  (^  ^^^^  ^^^  ^^^)  ^^  ^®  constant  and  perpetuall  appearance  of 
s  b!  2!  the  heire,  the  heire  apparent  doth  endow,  and  the  father  doth 

Dower,  164.        ^ut  assent.     And  therefore  where  the  father  did  endow  the  wife 

of  his  sonne  and  heire  apparent^  that  endowment  was  holden 

void,  because  the  husband  in  that  case  must  endow,  and  the 

father  assent. 

2  H.  8.  And  it  is  holden  in  2  K  8.  Dower,  199  (4),  That  if  the  heire 

Dower,  109.        apparent  be  within  age,  yet  the  endowment  ex  a^sen»u  pairis  is 

good.     Note,  Littleton  in  the  case  ot  dower  ad  ostium  ecclesiaSf 
oth  put  the  husband  of  full  age,  but  here  of  the  dower  ex 
assensu  patris,  he  speaketh  generdly. 


"And  assignes  the  qwintity  and  parcels"  So  as  both  in  dower 
^^  [^]  ^*^'^^  ecdesicBy  et  ex  assensu  patris,  the  certainty  must  be 
Dower  190.        expressed.     And  therefore  where  books  speake  of  a  moiety,  it 
F.  N.  B.  150.  M.  is  intended  (as  hathe  beene  said)  of  an  halfe  in  certain  (5). 

''After 


SB.  2. 
Dower,  154. 


(2)  See  aoc.  ante.  84.  b.  n.  8. 

(3)  See  Plowd.  Quser.  181. 

(4)  This  book  is  not  to  the  purpose,     Hal.  MSS. 

(5)  Dower  good  of  a  moiety  in  common  in  the  said  book,  Yid.  ante.  Hal. 
MSS. — See  ace.  9  H.  8.  Dower,  190,  which  is  the  book  meant  by  lord  Hale. 
See  also  ante  84.  b.  n.  1. 


L.  1.  C.  6.  Sect.  40.        Of  Dower.  [35.  b, 

^*  After  the  deaJth  of  the  mm,  the  wife  ehaU  enter."  In  ihb 
Quse  after  the  death  qf  the  husband  the  wife-  shall  enter,  or  hare 
a  writ  of  dower  albeit  the  father  be  alive. 

'^  That  it  hehooveth  the  vn/e  to  hcuve  a  deed  of  (he/cUher  to  prove 
his  assent  to  this  endowment.*' 

^^  A  deed,*'  factum.    This  word  (deed)  in  the  understanding  of  [o]  Braot  lib.  2. 
the  common  law  is  an  instrument  written  in  parchment  or  paper,  ^'^h  *!^"  * 
\o]  whereunto  ten  things  are  necessarily  incident:  viz.  First,  sril  fol. M.66 
writing.     Secondly,  in  parchment  or  paper.     Thirdly,  a  person  66.  lOl. 
able  to  contract.    Fourthly,  by  a  sufficient  name.    Fifthly,  a  per-  ^f.^^'-*  ^1** 
son  able  to  be  contracted  with.     Sixthly,  by  a  sufficient  name.  ^  i}^]  s.  e^8  4, 
Seventhly,  a  thing  to  be  contracted  for.    Eighthly,  apt  words  5,  c.    (2  Co.' 5. 
required  by  law.     Ninthly,  sealing.     And   tenthfy,  delivery.  ^^  229.  a. 
A  deed  cannot  be  written  upon  wood,  leather,  cloath,  or  the  (5  oo.  rl'vl!) 
like,  but  onely  upon  parchment  or  paper,  for  the  writing  upon  fp]  4*s.  2.  .' 
them  can  be  least  vitiated,  altered,  or  corrupted.  Fines,  116. 

If  a  deed  [p\  be  alledged  in  count  or  plea,  regularly  it  must  be  Lo^'79'. 
shewed  to  the  court  (6),  to  the  end  the  court  may  judge  whether  4  B.V  L07, 78. 
there  be  apt  words  to  make  it  a  good  contract  according  to  the  ^^  H-  0*  ^^' 
rule  of  law,  whereof  more  shall  be  said  in  the  Chapter  of  Con-  p  ^'  ^'  ^2  L 
ditions.    But  if  non  est  /Actum  be  pleaded  (7),  because  thereby  (6  Go.  18.) 

the 


(6)  Where  a  deed  ought  to  be  shown.  Vid.  12  H.  7.  12.  9  ff.  7.  15. 
9  k  4.  53.  4  K  7.  10.  14  H.  8.  18.  18  ff.  8.  9.  F.  N.  B.  210.  E.  in 
formed/on.  Dr.  LeyfieMs  case,  10  Rep.  Where  a  thing  cannot  pass  vnthout 
deed  in  respect  of  the  nature  of  the  things,  as  herbage  common  in  gross,  dec.  one 
ought  to  show  deed.  So  in  respect  of^  quality  of  the  lessor,  as  count  or  plea 
of  demise  of  abbot  with  consent  of  convent,  T.  39  Eliz.  Goffe  and  Thurston, 
m^yor  and  commonaUy,  P.  5  Jac.  B.  R.  Gamons  and  Kenton,  master  and 
fellotos  of  a  college.  P.  9  Jac.  Lord  Norris^s  case,  B.  R.  But  yet  count  in 
^'ectment  of  demise  by  husband  and  wife  is  good  without  showing  deed,  though 
wife  cannot  demise  without  deed,  as  it  seems.  Dy.  91.  when  one  declares  on 
a  deed,  where  it  is  not  necessary.  Count  in  ejectione  firmse  on  demise  per 
Bcriptum  indentatum  without  showing,  and  yet  good.  M.  42,  43  El.  B.  R. 
ScM  and  Mather;  and  it  seems  thai  defendant  shaU  not  have  oyer.  Count  m 
debt  for  rent  on  demise  of  the  reversion  in  scriptis  hie  in  curia  prolatis,  yet  the 
other  shaU  not  have  oyer  of  the  testament.  1651,  IHtton's  case.  A.  covenants  with 
B.  to  stand  seised  to  the  use  of  C.  his  son:  the  son  may  pUxud  this  deed  without 
showing  it,  because  the  estate  is  executed  by  the  statute.  H.  11  Car.  B.  R. 
Crook,  n.  12.  Stockman  and  Hampson.  M.  5  Jac.  C.  B.  So  it  seems,  if  it 
wa*  with  the  party  himjsdf  M.  6  Jac.  C.  B.  DeJU  on  obligation  by  commis^ 
sianers  of  bankrupt  good  without  showing  deed.  H.  6  Car.  B.  R.  Crook,  n.  5. 
Gay  and  Fielder.  Hal.  MSS. — See  further  on  showing  of  deeds  and  oyer  in 
Com.  Dig.  Pleader,  0.  P.  Wils.  vol.  1.  part  1.  page  121.  vol.  2.  page  1,  and 
Sheph.  Touchst.  73,  but  most  fully  in  Yin.  Abr.  Faits,  M.  a.  to  M.  a.  32. — 
[Note  220.] 

r7)  Where  to  plead  non  est  factum.  Dy.  112.  In  case  q/'sigillum  avulsum 
before  issue,  one  may  plead  non  est  factum.  7  H.  6. 18.  If  a  d&sd  be  suspicious 
by  rasure  or  avfdsion  of  seal,  thepa/rty  on  oyer  of  deed  may  demur,  and  put  it  into 
the  judgment  of  the  court,  or  plead  non  est  factum.  T.  40.  El.  B.  R.  Rot.  202. 
ObligeUion  toith  condition  to  save  harmless  against  Trac^  with  a  blank :  a  stranger 
after  delivery  fUs  up  the  blank  with  a  christian  name  by  consent  of  the  obligor  ; 
yet  adjudged  to  avoid  the  deed,  because  material.     But  if  the  addition  is  not 

9Miiterial^ 


36.  b.  36.  a.]  Of  Dower.        L.  1.  C.  5.  Sect.  40. 

the  sealmff,  delivery,  or  other  matter  of  fact  is  denied,  it  shall  be 
tried  by  the  country.  Of  deeds  some  bo  iudented,  and  some  bo 
deeds  poll.    Of  indented,  some  be  bipartite,  some  tripartite,  some 

Juadripartite,  &o.  whereof  more  shall  be  said  in  the  Chapter  of 
^ !onditions.     Also  of  deeds,  some  be  inrolled,  and  some  [g]  be 

IVl.  not  inrolled.  If  it  be  inrolled  according  to  the  statute  of  27  H.  8. 

foi*aSL^  *•  cap.  10.  it  must  be  inrolled  in  parchment  for  the  strength  and 

Fleta,  lib.  8.        continuance  thereof,  and  not  in  paper,  and  so  was  it  resolved  in 
oa.  14.  parliament  V^  by  the  judges  in  armo  23  Eliz,     Now 

(S  latL  671.)       fQ,.  ^iie  ^ggt  of  the  parts  of  a  deed,  you  shall  read  there9f  f  36«  1 

plentifully  in  our  bookes,  and  in  my  Reports;  which  by  L  ^-  J 
this  short  instruction  you  shall  easily  understand  (1). 

"  A  deed  of  feoffmefiuy     It  is  properly  called  charta  feoffor 

menti  (2),  and  yot  if  such  a  deed  be  denied,  the  plea  is  non  eti 

fixctum.     So  as  of  deeds  some  conceme  the  realtie,  as  here  & 

deed  of  feoffement :  some  the  personaltie^  as  a  deed  of  gift  of 

goods,  obligations,  bills,  Ac.     And  some  mixt,  whereof  more 

shall  be  said  in  the  Chapter  of  Releases. 

(2  Bol.  Abr.  26.       If  a  man  deliver  a  writing  sealed,  to  the  partie  to  whom  it  is 

i  Co.  187.  made,  as  an  escrow  to  be  his  deed  upon  certaine  condition?,  &o. 

Gro^' Jam  85 )     ^^^^  ^^  ^°  absolute  deliverie  of  the  deed,  being  made  to  the  partie 

85  Aas.  pL  11.     himself,  for  the  deliverie  is  sufficient  without  speaking  of  any 

Tr.  29  U.  8.        words  (otherwise  a  man  that  is  mute  could  not  deliver  a  deed), 

n^Cro^BL  885    *^^  tradition  is  onely  requisite,  and  then  when  the  words  are 

Hob.  246.  contrarie  to  the  act  which  is  the  deliverie,  the  words  are  of  none 

Djr.  34.  b.  effect,  non  quod  dictum  est,  sed  qtu)d  factum  est  inspicitur.    And 

^'j^T'I^'         hereof  though  there  hath  been  [r]  variety  of  opinions,  yet  is  the 

Gro.  El.  884.       ^^^  ^^^^  settled  agreeable  to  judgements  in  former  times,  and 

1  Rajm.  197.      80  was  it  resolved  by  the  whole  court  of  common  pleas  (8).   But 

D^*  102  b  ^^  ™^^  ^  delivered  to  a  stranger,  as  an  escrowe,  &c.  because  the 

Dal.  10  i.) '         ^^  ^^  ^^  deliverie  to  him  without  words  worketh  nothing  (4.) 

[r]  Tr.  43  Elis.  inter  Haakeabj  A  Laoher  in  the  King's  Bench.  Hill.     12  Ja.  R.  in  the  Com. 
mon-plaoe.    (5  Co.  119.  b.) 

And 

mcUerialf  at  the  addition  of  a  county,  and  it  he  hi/  a  stranger ,  it  doth  not  a  void 
the  deed,  though  ifhy  the  party  himself  it  doth  avoid  it,  Vid.  H.  43  Eliz.  Cam. 
Scaco.  the  case  of  Fox  ana  Markham.  Vid  Noy,fo,  112.  fi.  487.  A,  B.  and  C. 
are  hour^  jointly  and  severally :  the  iteal  of  A,  is  torn  off;  in  deht  against  B, 
he  may  plead  non  est  factum.  But  if  A.  B,  and  C.  covenant  severally,  and  the 
teal  of  A.  is  torn  off,  it  idll  not  avoid  against  the  others.  6  Rep.  23.  Vide  where 
by  rasure  of  the  deed  the  interest  is  lost.  Where  a  thing  may  pass  without  deed, 
as  in  case  of  feoffment  or  lease,  though  the  deed  he  rased,  the  interest  continues. 
H.  10  Car.  Br.  Crook,  n.  8.  Miller  and  Manwaring.  But  if  lense  hy  ahhot 
and  convent  he  interlined  hy  lessee,  the  interest  is  destroyed,  II.  9.  Eliz.  rot.  1056. 
Bendl.  Arden  and  Mitchell.  Hal.  MSS. — ^See  further  as  to  pleading  non  est 
factum  to  a  deed,  Sbcp.  Touchst.  74,  and  Yin.  Abr.  FaiJs,  K.  a.  and  as  to 
rasure  and  alteration  of  deeds  and  breaking  off  seals,  Shep.  Touchst  68,  69. 
Vin.  Faits,  T.  to  Z.  and  Com.  Dig.  Fait,  F.— [Note  221.] 

(1)  See  further  as  to  deeds.  Perk.  c.  2.  ante  6.  a.  and  n.  5,  ther^.  Shep. 
Touchst.  c.  4.     Vin.  Abr.  tit.  Deeds,  and  also  tit.  Fails.     Com.  Dig.  Fait. 

(2)  For  the  formal  parts  of  a  deed  of  feoffment,  see  ante  6.  a. 

(3)  In  Mo.  697,  there  is  an  opinion  of  some  judges  in  39  Eliz.  to  the  con- 
trary ;  but  the  authorities  since  are  with  lord  Coke.  See  ace.  Mo.  642.  Noy, 
6.     Hob.  246.    9  Co.  137.    Sty.  251.    6  Mod.  218. 

(4  )  See  Dy.  167.  b. 
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tad  tkifl  in  HiB  vog^ikt  divenitie  [sj  in  our  booke^i  the  xeoord  [•]  is  H.  8. 
whereof  I  have  seeae  agreeable  with  the  reason  of  our  old  ^^  H.  8. 8. 

bookes  (6).    And  a6  a  deed  maj  be  delivered  to  the  partie  13  ^f  4.^1* 
without  woids,  so  may  a  deed  be  delivered  by  words  without  (s  co.  se/b. 

any  act  of  delivorie  (6),  as  if  the  writing  sealed  lyeth  upon  the  1  i^eon.  140. 

table,  and  the  feoffor  or  obli^r  saith  to  the  feoffee  or  obligee,  ^  ^'  ^^^'  ^'^ 
Goe  and  take  up  the  said  wnting,  it  is  sufficient  for  vou,  or  it 
will  serve  the  tume;  or,  Take  it  as  my  deed,  or  the  liEe  words, 
it  is  a  suffident  delivery  (7). 

Of  deeds  and  their  distinctions  you  shall  reade  excellent  m  Braot  lib.  2. 

matter  in  antiquitie.     p]  Cartarum,  alia  regia,  altajpriwUarum,  gj^-  ^3.  b. 

et  regtarwm,  alia  privataf  alia  communiSf  et  alia  univernta^.  Jl^^ 
Privatarwn,  alia  de  puro /eoffamento  et  nmplici,  alia  de  feoff ct- 
mento  conditionali  sive  conventianaliy  alia  ae  r^ognitume  pwrd, 
velcondilianali,  alia  deguiete damantia,  alia  de confirmalioney  dec. 
Verba  interUiont,  nonh  oowtray  deberU  ifuervire. 

Carta  rum  esl  \u]  nid  veOimenium  donatumii.     Oarta  rum  ett  [u]  Tlete,  lib.  6. 

nm  vesttmenlum  oratiom».     Nemo  tmetur  armare  advertarium  ««.  28. 

9UMm  coTUra  9^*     Scriptw/n  etl  in$trumentwm  ad  instnundum  f^^^!^'       ^' 

quod  mens  vuU,     Oarta  eat  leffotua  meniig.     [10]  Bendgnas  swnt  r^]  Braoton, 

/aciendsB  interpretationes  cartarum  propter  nmplicitatem  laico^  ub.  2.  fo.  94,  05. 

rum,  ut  res  magia  valeat  gudm  pereaL     Nihil  ta/n  [x]  con-  Tx]  Idem,  L  2. 

veniena  est  naturali  aequitatif  yudm  vohmtatem  domini  volerUia  ">•  1^* 
rem  auam  in  alium  tran$ferre  ratam  habere. 

[y\  Re,  verbis,  acripto,  consensu  iraditione,  M  PL  Com.  in 

Jundura  vestes  aumere  pacta  solent.  Throgmorton's 

•^  oaae,  foL  161.  b. 

Verba  cartarum  fortius  accipiuntur  contra  profereTttem.  Gene- 
rale  dictum  generaliter  est  intelligendum.  Verba  debent  inteUigi 
secundum  subjectam  mcUeriam,     Carta  de  non  ente  non  valet. 

Note,  the  father  may  [a]  make  a  deed  to  the  wife  of  his  la]  3  B.  2. 

Sonne,  and  so  is  the  law  nolden,  for  that  the  father's  land  by  i)ower,  126. 

his  assent  is  charged  with  a  future  freehold  whereunto  a  deed  D^'r  154. 

is  requisite;  but  to  a  dower  ad  ostium  ecclesias  no  deed  is  6E.  3.'34.  ' 

requisite.     And  here  it  is  not  well  done  (of  him  that  made  the  ^0  E.  8. 43. 
addition  to  our  author)  to  vouche  44  j^.  8.  fol.  45,  because  the 

author  himselfe  vouched  it  not,  for  if  he  [&]  meant  to  have  m  11  H.  3. 

vouched  authorities,  he  would  have  vouchedf  more  than  one  in  bower,  186. 

'  _  1 J    XT    O     TV^. 


this 


14  H.  3.  Dower. 


(5)  Nota,  if  dean  and  chapter  seal  a  deed,  it  is  their  deed  immediately;  but 
ifaithe  same  time  they  make  letter  of  attorney  to  deliver  it,  this  is  not  their  deed 
tai  delivery.  T.  21Jac.  B.  R.  Rot.  662.  Bayward  and  Fvlcher.  Hal.  MSS. 
As  to  the  former  point,  see  ace.  Dav.  44.  2  Leon.  97,  and  Cro.  Eliz.  167;  and 
as  to  the  latter  point,  the  case  cited  by  lord  Hale  in  W.  Jo.  170,  and  Pahn.  504, 
according  to  which  the  court  was  divided  in  opinion. — ^[Note  222.] 

(6)  The  obligor  seals  obligation,  and  throws  it  upon  the  tcAle  toithout  other 
drcumstancea ;  this  is  not  a  delivery.  But  if  he  throws  it  towards  the  obligee, 
or  ^iheoidigee  immediately  takea  it,  and  the  obligor  says  nothing,  it  is  a  delivery. 
M.  29  and  30  Elie.  Rot.  636.  Staunton  and  Chambers.  Hal.  MSS.— See 
S.  G.  in  Ow.  9$.  Gro.  Elis.  122.  Dy.  ed.  1688,  fo.  192.  b.  in  marg.— 
[Note  223.] 

(7)  Trin.  3.  Eliz.  Gihaon  vers.  Tenant,  Bendl.  n.  140.  Hal.  MSS.— See  S.  G. 
in  N.  Bendl.  92,  and  Dy.  192. — See  further  as  to  the  delivery  of  deeds,  Sbeph. 
Touohst  $7.     Gom.  Dig.  Fait,  A.     3  Vin^  Abr.  Faits,  I.  and  K. 
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[e]  2  B.  2.  thie  csBe,  and  those  that  [c]  he  Tonohed  he  would  have  oited 

!^7^o  ^^^'  tra^Jy  but  this  case  is  mistaken  both  in  the  yeare  and  in  the 
w^ato^no  1^«>  ^^'  whereas  it  is  cited  in  44  E,  3.  it  is  in  40  E.  8.  and 
12  B.  i.foi.  18.  whereas  he  saith  it  is  fo.  4&,  it  is  fo.  48. 
iQ  Tetaii  macna  ^i^  assignment  of  dower  [d]  either  ad  ottiitm  eedetim^  or  ex 
D«»wer  17^  ^  aueiMu  patriif  maj  be  made  of  more  than  a  third  part  Bat  the 
[dl  F.  N.  B.  ancient  law  was  that  no  greater  asngnment  ooind  be  made  in 
150.  P.  those  cases  bat  of  a  third  part  bat  lesse  might,  as  appeareth  in 

ca.  1,  Zf  9. 


Sect.  41. 

J  iVD  if  after  the  death  of  her  hwiband  %he  entrethj  and  agree  to  any 
9ueh  dower  of  the  eaid  dowers  at  the  church  dopre^  ^e.  then  she  is 
concluded  to  claim  any  other  dower  by  the  common  law  of  any  the  lands 
or  tenements  which  were  her  husband's.  But  if  she  wiU^  she  may  refuse 
such  dower  at  the  church  dore^  ^c.  and  then  she  may  be  endowed  after 
the  course  of  the  common  law. 

^^CfffE  is  concluded  to  claim  any  other  dower  by  the  common 
^  law"  (8)  Wherein  a  diversitie  is  to  be  observed  be- 
(Doo.  PI*.  149.)  tween  a  dower  ad  ostium  ecdesiss,  or  ex  assensu  pairis, 
Vernoii's  oaae,  j^^^  ^  jj^  jojnture  or  estate  made  to  the  wife  in  satis-  f  86. 1 
1  MariiB,  Dyer,  f^^tion  of  her  dower,  for  one  of  those  dowers  being  L  b.  J 
91.  81  B.  8.  '  assented  unto  is  a  barre  of  the  dower  at  the  common  law, 
«?¥?  w*^'  '^but  a  jojntnre  was  no  barre  of  her  dower  at  the  common  kw. 
20  B.  8. 4.  Yfjif  a  right  or  title  that  one  hath  to  a  freehold  cannot  be  barred 

by  acceptance  of  collatendl  satisfaction  (1).  Bat  a  woman 
(Dy.  24S,  a.  cannot  have  a  doable  dower,  viz.  ad  ostium  ecdesise^  dhc.  and  at 
317.  a.)  the  common  law,  for  the  wife  of  one  husband  can  have  but  one 

27  H.  S.  eap.  10.  dower.  But  since  Littleton  wrote,  by  the  statute  of  27  ff>  8,  if 
[a]  12  B.  2.  a  joynture  (a)  be  made  to  [a]  the  wife,  according  to  the  purvieu  of 
Dower,  168.  that  statute,  it  is  a  barre  of  ner  dower,  so  as  the  woman  shall  not 
veimfl^finem.^^'  ^^^®  ^^  jovnture  and  dower,  and  to  the  making  of  a  perfect 

joynture  within  that  statute  size  things  are  to  be  observed. 

First, 


(i)  Vid.  32  E,  1.  Dower,  126. 177.     Hal.  MSS. 

{l )  Rent  granted  by  parol  out  of  the  same  land  of  which  she  is  dowcMe,  bars; 
motif  out  of  other  land.  1  Mar.  Dy.  91.  Sturg^s  case,  Hal.  MSS. — See  Cro. 
Elii.  128.  But  though  a  collateial  satisfaction  is  not  pleadable  at  law  in  bar 
of  dower,  yet  acceptance  of  a  term  of  years,  or  of  a  sum  of  money,  or  of  any 
other  kind  of  collateral  satisfaction,  in  lieu  of  dower,  is  a  good  bar  in  equity. 
See  Lawrence  and  Lawrence,  2  Yem.  856,  and  note,  that  lord  Somers's  decree 
agunst  the  wife  in  that  case,  which  was  afterwards  reversed  by  lord  keeper 
Wright,  and  finally  in  the  house  of  lords  was  objected  to,  not  on  account  of 
any  doubt  of  dower's  being  barrable  in  equity  by  a  collateral  satisfaction,  but 
merely  because  the  devise  to  the  wife  was  not  expressed  to  be  in  satisfaction 
of  dower.  See  farther  as  to  bar  of  dower  in  equity  by  collateral  satisfaction, 
1  Eq.  Gas.  Abr.  Dowery  B.  and  9  Mod.  152.— [Note  224.] 

(A)  What  is  a  jointure  within  the  st.  11  H.  7.  c.  20.  see  Cro.  Jam.  874, 
and  624. 


L.  1.  C.  5.  Sect.  41;         Of  Dower.  [36.  b. 

first,  her  joynture  by  the  first  limitation  is  to  take  effect  for  her  (4  Co.  i. 
life  in  possesion  of  profit  presently  after  the  decease  of  her  ^  Cro.  Jam. 
hnsband.     Secondly,  that  it  be  for  the  terme  of  her  owne  life,  or  ^^'^ 
greater  estate.     Thirdly,  it  must  be  made  to  herself,  and  to  no 
other  for  her.     Fonrthly,  it  must  be  made  in  satisfaction  of  her 
whole  dower,  and  not  of  part  of  her  dower.     Fifthly,  ^b)  it  mnst 
either  be  expressed  or  ayerred  to  be  in  satis&otion  of  ner  dower. 
And  sixthly,  it  may  be  made  either  before  or  after  maniaffe  (c). 

Gonoeramg  the  first,  if  a  man  make  a  feoffment  in  fee  of  lands  (i  gid.  3.) 
or  tenements  either  before  or  after  marriage  to  the  use  of  the 
husband  for  life,  and  after  to  the  use  of  A.  for  life,  and  then  to 
the  use  of  the  wife  for  life  in  satisfaction  of  her  dower,  this  is  no 
joynture  within  the  statute,  because  by  the  first  limitation  it  was 
not  to  take  effect  in  possession  or  profit  presently  after  the  death 
of  her  husband.  And  albeit  in  that  case  A.  should  die  liying  the 
husband,  and  after  the  death  of  the  husband  the  wife  entreth, 
yet  this  is  no  barre  of  her  dower,  but  she  shall  haye  her  dower 
also  (2),  because  it  is  not  within  the  said  statute,  and  (ss  it  hath 
been  said)  by  the  common  law  it  was  no  barre  of  her  aower  (3). 
2.  It  must  be  either  in  fee  taile,  or  for  terme  of  her  owne  life, 
for  an  estate  for  life  or  liyes  of  one  or  many  other,  or  to  her  for  a 
hundred  or  a  thousand  years,  &c.  if  she  liyes  so  long,  or  without 
such  limitation,  is  no  barre  of  her  dower,  albeit  they  be  expressly 
made  in  satisfiiction  of  her  dower,  causd  gud  super  (4).  8.  K  an 
estate  be  made  to  others  in  fee  simple,  or  for  her  life  upon  trust, 
so  as  the  estate  remaine  in  them,  albeit  it  be  for  her  benefit,  and 
by  her  assent,  and  by  expresse  words  to  be  in  full  satisfaction 
of  her  dower,  yet  this  is  no  barre  of  her  dower  (5).     The  fourth  Loake  A  Ran- 

lg  dal'fl  case, 
i  Co.  4. 


(b)  Jointure  alone  held  sufficient,  without  express  words  in  bar  of  dower. 
See  Cray  v.  Cray.  So  proyision  for  maintenance  of  wife,  in  case  of  suryiving  hor 
husband.  Vizard  y.  Longdale,  dted  by  Ld.  Hardwicke,  1  Yes.  55.  Walker 
V.  Walker,  1  Ves.  154.  &arshore  y.  Chalie,  10  Ves.  5.  &  20.  See  also  Ow.  82. 
1  Leon.  311.  9  Mod.  52.  K  temp.  Finch  360.  Dyer,  228.  b.  3Atk.  8.  Iwroto 
opinion,  that  the  word  '^  jointure,''  in  a  marriage  agreement,  was  equiyalent 
to  a  ^<  jointure  in  bar  of  dower;''  this  opinion  is  sanctioned  by  the  st.  27  H.  8. 
the  statute  making  <<  jointure"  a  bar  of  dower,  the 'statute  not  mentioning 
<'  jointure  with  express  words  barring  dower." 

(0)  It  is  obseryable  Ld.  Coke  doth  not  mention  the  wife  beiuff  an  assenting' 
party  to  a  jointure  before  marriage,  as  a  requisite ;  yet  gu,  ii  she  may  not 
waiye  the  jointure,  if  it  is  not  made  with  her  concurrence.  See  Ld.  Maccles- 
field' s  words  in  9  Mod.  152. 

(2)  T.  26  Jac.     SherweWs  case.    HutL  51.  accord.    Hal.  MSS. 

(8)  But  quasre  whether  a  court  of  equi^  will  not  confine  her  to  one,  and 
compel  her  to  elect  which  she  will  haye.  See  the  references  in  note  1,  supra^ 
and  the  case  of  Yisett  and  Longdon  cited  in  Jordan  and  Sayage,  New  Abr. 
Jointure,  B.  6.— [Note  225.] 

(4)  Vid.  M.  29  and  30  Eliz.  C  B.  Rot.  384.  Devise  to  the  wife  for  7  year% 
Hal.  MSS. 

(5)  But  though  this  may  be  true  at  law,  yet  it  is  now  settled,  that  a  trust 
estate,  being  equally  certain  and  beneficial  as  what  is  required  at  law,  or  even 
an  agreement  to  seUle  lands  as  a  jointure,  is  a  good  equitable  jointure  m  bar 
of  dower.  See  the  case  of  Jordan  and  Sayage  reported  in  New  Abr.  Joiniurty 
B.  5.— 10  Yes.  4;  and  Lord  Bosslyn's  wordi,  5  Tes.  895.H:^ote  226.] 
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isBOpIaineasitiiMdetliiiotiByexample.    6.  A  deyiid  by  will 

cMinot  be  sfMred  to'be  in  *timoti<m  of  bey  dower,  unleBse  it 

(3  Co.  2&.87.)     be  80  ezpmsed  m  the  will(6).    -6.  If  1^  ^oyntare  be  made 

befoie  marriage,  tbe  wifs  cannot  waive  it  and  claime  ber  dower 
at  tbe  eommon  law;  bat  if  it  be  made  after  marriage,  she  may 
waive  tbe  8%me,  and  elaime  ber  dower  (7).    I  bare  toncbed 

tbese 

(6)  10  Elis.  D^f.  266.  Hal.  MSS.— But  though  a  devise  cannot  at  law 
be  averred  to  be  m  satisfisMstion  of  dower,  if  tbe  wul  is  silent,  yet  sometimes 
oar  ooarts  of  eqaity  bave  been  indaced  by  $peciial  oircamstances  to  consider 
sacb  devises  as  a.  satisfaction :  and  it  bas  tnerefore  been  decreed,  tbat.  tbe 
wife  sbould  make  her  election  to  wave  ber  dower  and  accept  under  the  will, 
or  to  wave  tbe  will  and  take  her  dower.  In  Lawrence  and  Lawrence,  1  Vem. 
468,  lord  chaneellor  Somers  made  such  a  decree;  because  he  inferred  an. 
intention  to  give  in  bar  of  dower,  from  the  testator's  having  devised  tbe  residue 
of  bis  whole  estate  to  another.  But  this  decree  was  reversed  by  lord  keeper 
Wright,  and  tbe  reversal  was  afterwards  affirmed  in  tbe  house  of  lords,  and 
this  IS  said  to  bave  settled  the  doctrine*  1  £q.  Gas.  Abr.  Dower^  B.  pi.  2, 
and  see  aoc.  Free,  in  Chanc.  133i  Yin.  Abr.  Devue,  T.  c.  pi.  45.  2  Atk.  427. 
3  Atk.  8.  436.  See  also  the  case  of  Broughton  and  Errington  adjudged  in 
Dom.  Proc.  8th  March  1773.  However,  notwithstanding  the  doctrine  on 
which  the  case  of  Lawrence  and  Lawrence  was  finally  decide^  and  ^e  £re<}uent 
recognition  of  that  case,  devises  have  been  since  frequently  deemed  a  satisfac- 
tion of  dower,  on  account  of  very  strong  and  special  circumstances ;  as  where 
allowing  the  wife  to  take  a  double  provision  would  have  been  quite  inconsistent 
with  the  dispositions  of  the  will.  On  this  latter  principle  lord  chancellor 
Northington  is  said  to  have  decided  for  a  satisfEiction  of  dower  in  the  case  of 
Arnold  and  Eempstead,  which  was  heard  in  July  1764,  and  lord  chancellor 
Camden  in  the  ease  of  Yillareal  imd  lord  Gkdway,  which  was  heard  soon  after 
the  former  case. — [Note  227.] 

(7)  Though  theoe  within  age  ut  videtur  she  cannot  wave.  Hal.  MSS. — 
The  important  question,  whether  a  jointure  on  an  infant  before  marriage  may 
be  waved,  was  not  quite  settled  till  the  case  of  Drury  and  Drury,  which  was 
heard  before  lord  chancellor  Northington  in  Hilary  1  Gko.  3.  The  points  (a) 
determined  by  lord  Northington  in  that  case  were,  1,  that  the  statute  of 
27  H.  8,  which  introduced  jointures,  extends  to  adult  women  only,  infants 
not  being  particularly  named ;  and  therefore  that  notwithstanding  a  jointure 
on  an  inmnt,  she  may  wave  the  jointure  and  elect  to'  take  dower:  2,  that 
a  covenant  by  the  husband  that  bis  heirs,  executors,  or  administrators  shall 
pay  the  wife  an  annuity  for  her  life  in  full  for  her  yom^r^  and  in  bar  of  dower, 
without  expressing  that  it  shall  be  chareed  on  any  particular  lands,  or  be 
secured  of  lands  generaUyy  is  not  a  good  equital^  jointure  within  the  sta- 
tute :  3,  that  a  woman  being  an  in&nt  cannot  by  any  contract  previous  to  her 
marriage  bar  herself  of  a  distributive  share  of  her  husband's  personalty  in  case 
of  his  dyinff  intestate.  From  this  decree  by  lord  Northington  there  was  an 
appeal  to  the  house  of  lords,  and  after  hearing  tbe  judges  teriatim  on  the 
question,  whether  a  jointure  on  an  infant  could  be  waved,  on  which  they  were 
divided  in  opinion,  Uie  decree  was  wholly  reversed.  See  the  printed  cases  in 
the  bouse  of  lords  of  the  year  1762.  Before  Drury  and  Drury ^  the  onlv 
judicial  opinions  as  to  the  effect  of  a  jointure  on  an  infant  were  sir  Josepb 
JekyU's  in  Cray  and  Willis  asainst  its  barring,  and  lord  Hardwioke's  in  ^s 
and  Ptke^  and  in  Harvey  vaS  AMey  to  the  contrary.  See  Yin.  Dower ^  Q.  4. 
pi.  18.  Barnard.  Ch.  Rep.  117,  and  8  Atk.  607.— (Note  228.]==(a)  The 
reversal  as  to  the  three  points  here  mentioned  was  in  effect  total,  for  die  decree 

of 
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these  points  the  more  sammarily^  beoanse  they  are  resolved  at 
hurge  with  the  reasons  thereof  in  Vernon' 9  case  vhi  mora.    So  as  "^i^e  Vernoii's 
to  comprehend  all  in  a  few  words,  a  joynture  (which  in  common  JJ'J  ^^  ""^"^ 
understanding  eztendeth  as  well  to  a  sole  estate  as  to  a  joynt 
estate  with  her  husband)  is  a  competent  UveUhood  of  freehold  . 
for  the  wife  of  lands  or  tenements^  &o,  to  take  effect  presently 
in  possession  or  profit  after  the  dec^a^  of  her  husband  for  the 
life  of  the  wife  at  the  least,  if  she  heraelfe  be  not  the  cause  of 
determination  of  forfeiture  iA  it.    Which  see  more  at  large  in 
Ttmon's  case  vhi  mpra.    If  a  joynture  be  made  to  a  wife  of  Dyer,  19  Bliz. 
lands  before  the  oovertdrei  and  after  the  husband  and  wiife^alien  858. 
by  fine  those  lands  so  conveyed  for  her  jovnture,  she  shall  not 
be  endowed  of  any  of  the  other  lands  of  her  husband.    But  if 
the  joynture  had  been  made  «fter  mamage,  notwithstanding  liie 
ali^Ation  by  the  husband  and  wife  thereof  by  fine^  yet  sedng 
her  estate  was  originally  WMvable,  and  the  time  of  her  electleii 
came  not  till  after  the  decease  of  her  husband,  she  may  claim 
ker  dower  in  the  residue  of  his  lands.    But  in  the  other  case, 
the  joynture  of  the  wife  made  before  marriage  was  not  waivable 
at  all.     Now  as  the  dower  ctd  otHum  ecdesuB  and  ex  a8$en»u 
pcUris,  is  better  for  the  wife,  because  in  respect  of  the  certainty 
she  may  enter,  than  the  dower  at  the  common  law,  where  she 
is  driven  to  her  reall  action,  and  therefore,  BriUon  c&lleth  dower  Brit  cap.  103, 
ad  ostium  ecdeike,  and  ex  cuteniupatris  establishment  of  dower  lOS. 
by  the  husband  and  assignment  of  dower  after  his  decease  ^for 
nothing  that  is  unoertaine  is  established);  BOB  joynture  {tnat 
hath  the  force  of  a  barre  of  dower  fay  the  said  act  of  27  ii^  8.) 
is,  as  hath  been  sajd^  more  sure  andissfo  for  the  wife 


[37. 1  than  either  dower  9^  ad  osiium  ecdetuE,  or  ex  asmmu 
a.  J  pafyis,  for  beside9.it  is  aeheertaineas  those  others,  and 
she  may  enter  into  it,  after  the  death  of  her  husband, 
and  not  be  driven  to  her  action.     She  shall  not  be  barred  of  Bnet  811. 
her  joynture  albeit  her  husband  oomtnit  treason  or  felebie,  as  }^^ 
she  shall  be  both  of  her  dower  ac2  oatnim  eccii»ue  and  es  oMentu  ^'itton,  oa.  15. 
patris  by  the  common  law.    But  now  at  this  day  bv  the  statutes 
of  1  J^.  6.  cap.  12,  and  5  B;  6.  cap.  11,  a  wife  shall  not  loeeany  i  e.  6.  ea.  it 
title  of  dower  which  to  hw  was  acenied,  by  the  attaindejp  of  ker  5  E.  6.  ea.  il. 
husband  by  any  manner  of  murder  .or  other  felony  whatsoever.  ^^^^  ^*  ^'^ 
But  [a]  if  the  husband  be  attainted  of  high  treason  or  petit  [a]  staonford, 
treason,  she  shall  be  [6]  barred  of  her  dower  at  this  day,  so  long  ^96*  ^• 
as  that  attainder  etandeth  in  force.  Sa^tojSfG^r- 

ranty,  Seet  f 
^<  OoniHudedf**  commetk  of  the  [«}  verbe  oondnio,  which  is  m  pl  Com. 
derived  of  eon  and  ektuda  to  determine,  to  finish,  to  skjit  up^'  to  s^s.  b.  p«r 
estof^  or  barre  a  man  to  plead  <»r  okime  any  other  thing.   Fu2.  ^[^93^^95 
Estoppel.  ««r.  S7».* 

t  Probdblf  9ecL  7i7. 

of  the  lords  was,  that  lady  Drury  was  bound  by  the  agreement  previous  to  her 
marriage  with  Thomas ;  and  that  she  was  barred  of  the  dower  and  of  her  share 
of  the  personal  estate  under  the  statute  of  distributions. 


Sect. 


37.  a.  37.  b.J  Of  Dower.      L.  1.  C.  5.  Sect  42,  43. 

Sect.  42. 


AND  note  J  that  no  wife  shaU  be  endowed  ex  assensa  patris  in  forme 

aforeeaidj  hU  where  her  husband  %»  eonne  and  heir  apparent  to  his 

father.     Quffire  of  these  two  cases  of  dowment  ad  ostium  ecdesiss,  &;c. 

if  the  wife^  at  the  time  of  the  death  of  her  husbandy  be  not  past  the  age 

of  9  yeareSj  whether  she  shail  have  dower  or  no. 

(ilnteSS.  a.)       ^^  ]V^^  ^^  thall  be  endowed,  ike."     Of  this  sufficient  hath 

beene  said  before. 

"  Quaere  of  ihete  two  cases  of  dowment  ad  ostium  ecdesioif  dfc." 
And  it  seemethy  that  these  dowers  being  made  bj  assent,  &c. 
that  the  same  are  good  albeit  the  wife  be  within  the  age  of  nine 
yearesy  for  Oonsensus  toSit  errorem.  But  without  question,  a 
jojDtiue  made  to  her  under  or  aboye  the  age  of  nine  jeares,  is 
good. 

Sect.  43. 

j^ND  notOy  that  in  all  caseSj  where  the  certaintie  appeareth  what 
lands  or  tenements  the  wife  shaU  have  for  her  dower ,  there  the  wife 
may  enter  after  the  death  of  her  hushand  without  assignement  of  any. 
But  where  the  certainty  appeares  not^  as  to  be  endowed  of  the  third  party 
to  have  in  severalty y  or  the  moiety  according  ^  to  the  custom  to  hold  in 
severaUiCy  in  such  cases  it  behoveth  that  her  dower  be  assigned  unto  her 
after  the  death  of  her  husband;  because  it  doth  not  appear e  before  assigns 
menty  what  part  of  the  lands  or  tenements  she  shall  have  for  her  dower. 

'^  A  ND  note,  that  in  aU  cases,  dfcJ*    In  all  oases,  where  the 

demand  of  the  dower  is  certaine,  as  in  case  of  dower  ad 

40  E.  8.  22. 48.    ostium  eodesioB  or  ex  assensu  patris,  there  the  wife  after  the  death 

45  B.  8. 4.  of  the  husband  may  enter  (1).     But  where  the  demand  is  un- 

Darre^i32.         certaiue,  as  in  writs  of  dower  at  the  common  law,  there  idbeit 

8  B.  2'.  the  thing  itselfe  be  oertaine,  yet  shall  she  not  take  it  without 
Eotry,  75.  assignemeut.  As  if  a  woman  bring  a  writ  of  dower  of  three 
(Ant  34.  b.)       shillings  rent,  albeit  she  ought  to  be  endowed  of  one  shilling,  yet 

cannot  she  after  judgment  distrein  for  twelve  pence 
before  assignment  (2),  because  the  demand  was  19^  un-  f  37. 1 
certaine.  And  so  it  is  if  two  tenants  in  common  be,  L  ^*  J 
and  the  wife  of  one  of  them  bring  a  writ  of  dower  to 
be  endowed  of  a  third  part  of  a  moitie,  and  have  judgement  to 
reooyer,  yet  cannot  she  enter  without  assignement,  albeit  the 
assiffuement  cannot  give  her  any  certainty,  because  her  hus- 
band's state  was  incertaine.    See  more  of  this  before  Section  39. 

(1)  It  seems,  that  though  it  be  assigned,  the  freehold  is  not  in  her  tiU  entry, 

9  K  8.  6.    Hal.  MSS. 

(2)  But  videtur,  that  after  the  third  part  setoutby  the  ^tertff  she  may  enter 
immediately  before  the  writ  returned.  Yet  as  to  the  damages,  the  writ  ought  to 
he  returned;  because  another  judgment  is  to  be  given.  M.  19  Jac.  B.  B.  Howard 
versus  Cavendish.    Vid.  10  Eliz.  Dy.  172,    Hal.  MSS.— [Note  229.] 


L.LC.5.  Sect44,  45,  4a    Of  Dower.       [3T.b.  38.  a. 


Sect.  44. 

^UT if  th^e  be  two  jayntenants  of  eertaine  land  infeey  and  the  one 
alieneth  that  which  hehngeth  to  hinij  fo  another  infee^  who  £aheth 
a  wife^  and  after  dieth;  in  this  case  the  wife  for  her  dower  shcM  have 
the  third  part  of  the  moitie  which  her  husband  purchased^  to  hold  in 
common  {as  her  part  amounteth)  with  the  heire  of  her  husband,  and 
with  the  other  Jotntenantj  which  did  not  alien,  for  that  in  this  ease  her 
dower  cannot  be  assigned  by  metes  and  bounds. 

Of  this  sufficient  hath  beene  said  before,  and  that  in  this  case 
the  wife  cannot  enter  without  assignement. 


Sect.  45. 

^JV2>  it  is  to  be  understood,  that  the  wife  shall  not  be  endowed  of 
lands  or  tenements,  which  her  husband  holdeth  joyntly  with  an- 
other at  the  time  of  his  death;  but  where  he  holdeth  in  common,  other- 
wise  it  is,  as  in  the  case  next  abovesaid. 

^I'^HE  reason  of  this  diversity  is,  for  that  the  jointenant,  which  a  Ro.  Abr. 
^    surviveth,  claimeth  the  land  by  the  feoffinent,  and  by  snr-  ^^^) 
vivorshippe,  which  is  above  the  title  of  dower,  and  may  plead 
the  feoffment  made  to  himselfe  without  naming  of  his  compag- 
nion  that  died,  as  shall  be  said  hereafter  in  his  proper  place; 
but  tenants  in  common  have  several  freeholds  and  inheritances,   . 
and  their  mcnties  shall  descend  to  their  several  heires,  and  there- 
fore their  wives  shall  be  indowed. 


[88.-, 


Sect.  46. 


AND  it  is  to  be  understood,  that  \f  tenant  in  taUe  endoweth  his  wife 

at  the  church  doore,  as  is  aforesaid,  this  shall  little  or  nothing  at 

all  availe  the  wife,  far  that  after  the  decease  of  her  husband,  the  issue 

in  tails  may  enter  upon  her  possession  ;  and  so  may  he  in  the  reversion, 

if  there  be  no  issue  in  taHe  then  alive. 

THE  reason  of  this  is,  for  that  tenant  in  taile  is  restrained  by 
the  sayd  statute  of  13  ^.  1,  de  donis  conditionalibus. 
And  so  did  our  author  take  the  law  in  his  learned  reading,  yide  Seot  194. 
Here  our  author's  reason  is  d  fine,  and  therefore  such  an  en- 
dowment is  not  to  be  made  because  it  is  to  no  end. 


k^)6Cv. 


38. a.]  Of  Dower.    L.  1.  C.  5.  Sect  47,  48. 


Sect  47. 

« 

J^^SO^  {f  a  man  9ei$ed.  in  fee  itrnpUf  being  within  age^  endotffeth  his 
wife  at  the  manasterie  cr  ehureh  doorey  and  dieth,  and  his  wife 
enter,  in  this  case  the  heire  of  the  hiLsbandmay  out  her.  BiU  otherwise 
His  {as  it  seemeth)  where  the  father  is  seised  infee,  and  the  Sonne  within 
dfge  endoweih  his  wife  ex.  asaeDSu  patris,  the  father  being  then  of  full 
ag^* 

I^HE  reasoQ  of  this  divereitie  is,  for  tHat  in  the  first  oase  the 
T  tun  V  XX. «.  httsband  within  age  is  seised,  and  therefore  he  beinff  within 

tit.  Dower,  197.   a^e  cannot  bj  a  Yoluntary  act  bind  himself:  otherwise  it  is, 
(Ante  34.  a.)       where  he  doth  an  act  whereunto  he  is  compellable  bj  law,  bat 

in  the  latter  oase  the  father  which  giveth  the  assent  is  seised 
of  the  freehold  and  inheritance,  and  the  sonne  therein  hath 
nothing,  and  therefore  his  heire  shall  not  avoide  it  in  respect  of 
his  in£uicy. 


ALSOj  there  is  another  dower ^  which  is  called  dowment  de  la  plais 
beale.  And  this  is  in  case  where  a  man  is  seised  of  forty  acres  of 
landj  and  he  holdeth  twenty  acres  of  the  said  forty  acres,  of  one  iy 
knights  service,  and  the  other  twenty  acres  of  another  in  socage,  and 
taketh  wife,  and  hath  issue  a  sonne,  and  dieth,  his  sonne  being  unthin 
the  aae  of  fourteen  yeeres,  and  the  lord  cf  whim  the  land  is  holden  by 
knights  service  entreth  into  the  twenty  acres  holden  of  him,  and  holdeA 
them  as  gardein  in  chivairie  during  the  nonage  of  the  infant,  and  the 
mother  of  the  infant  entreth  into  the  residue,  cmd  occupieth  it  as  gatdein 
in  socage:  \f  in  this  case  the  wife  bringeth  a  writ  of  dower  against  the 
gardein  in  chivalry,  to  be  endowed  of  the  tenements  holden  by  knights 
service,  in  the  king^s  court,  or  other  court,  the  gardein  in  chivalry  may 
pleade  in  such  case  all  this  matter,  an^  shew  how  the  wife  is  gardein  m 
socage,  as  aforesaid;  and  pray  that  it  may  be  adjudged  by  the  court, 
that  the  wife  may  endow  Iter  selfe  de  la  plnis  beale^  t.  e.  qf  the  meet 
faire  of  the  tenements  which  she  hath  as  gardein  in  socage,  after  the 
value  of  the  third  part^vfhieh  she  claimes  by  hUsr  toritef  dower,  to  have 
the  tenements  holden  by  knights  service*  And  if  the  wtfe  ccmnot  gain* 
say  this,  then  the  judgement  shall  be  given,  that  the  gardein  in  chivalry 
shall  hold  the  lands  holden  of  him  during  the  nonage  of  the  infant  quit 
from  the  woman,  ^c.  (1). 

''  A  ND  the  lord  of  whom  the  land  is  hclden  by  knight 9  service 

entreth  into  the  twenty  acres  holden  of  him**  For  he  is  not 

possessed  as  a  gardein  against  whom  a  writ  of  dower  lieth,  untill 

he 


(1)  And  that  the  wife  may  endow  herself  of  the  fairest  part  of  the  lands 
v)hch  the  hath  as  guardian  in  socage,  after  the  value,  dec    L.  and  M. 


1. 1.  C.  5.  Sect.  48.         Of  Dower.  [38.  b. 

he  doth  enter.    Of  the  wardUiip  of  the  body  he  u 


[38. 1  possessed  before  seisnre,  $S9^  beoaose  it  is  transitoryy 
b.    J  but  he  is  not  possessed  of  the  knd  nntill  he  enter, 

because  it  is  permanent.     And  therefore  if  he  doth  (Ante  S5.) 
not  enter,  the  heire  within  age  may  assise  dower,  as  hath  bebn  Y^^.^®  >tatat 
said,  and  as  it  appeareth  afterwards.  m.'f^°^ 

*'  If  in  this  c€ue  the  toi/e  bringeth  a  writ  of  doioer  agcnntt  the 
gardein  in  chivalry. **    Albeit  [a]  the  gardeinin  chivalrie  or  the  raT44  S.  8.  it. 
giantee  of  the  king  <^  a  wardsnip  hi^  bat  a  chattel  during  the  |^-  V^  «• 
minority  of  the  heire,  and  the  woman  shall  recover  a  freehmd  in.  5  s^'is^^'* 
her  writ  of  dower,  yet  after  the  gardein  as  is  aforesaid  haih  15  e.  s. 
entered  into  the  hmd,  that  writ  lieth  against  him,  and  not  against  BreTe,  657. 
the  heire  who  is  tenant  of  the  freehold,  because  the  law  hath  b^^sss.' 
trusted  the  gardein  to  plead  fcv  the  heire  within  age,  and  that  n  e.  3. 
is  in  his  custody,  and  also  for  his  own  partionlar  interest,  and  Brere,  473. 
by  this  diverttty  all  the  books  be  reconciled  (l)t.  17b!8!70. 

1  H.  7. 17.  4  H.  7. 1.  4  H.  7.  Aid  le  Roy,  88.  38  B.  3. 18.  9  H.'6.*5  b."  3» 
B.  8.  8.  8  B.  2.  I>ow«r,  ISO.  8  B.  2.  BreTO.  809.  22  B.  4  Dower,  16.  (9  Go.  17.) 
1  Bo.  287.    Cro.  Cur.  807.    Hob.  149.    F.  N.  B.  160.  B. 

So  likewise  if  the  gardein  die,  the  wife  shall  have  a  writ  of  ^  ^  3*  ^^ 
dower  against  his  executors ;  and  if  there  be  two  executors,  and 
one  of  them  alone  take  the  profits^  the  writ  of  dower  shall  be  8  B.  3. 16. 
maintained  against  him  only.  If  a  man  be  possessed  of  the  ward*  ^g^'..^ 
ship  of  certaine  land,  either  jovntly  with  his  wife  or  in  the  right  47  e.  s.  9.  bb 
of  his  wife,  yet  the  writ  of  dower  lieth  against  the  husband 
only.     Oardein  in  socage  shall  not  endows  herself  de  lajpluia 
hecUe  without  judgment,  as  shall  be  said  hereafter. 

"  TJie  gardein  in  ehivcUry  may  pleade»''  The  authority  of  i^ 
Ueton  is  direct  that  the  gardein  may  plead  this  plea.  But  hereof 
ariseth  two  questions.  Mrst,  whether  if  the  heire  be  vouched  by 
the  tenant  in  the  writ  of  doww  in  the  gard  of  the  gardein  ^2), 

wheuer 

(1)  t  Nota  Pasch.  1663,  B.  K.  RvM  1.  GratUee  of  wardship  of  thebocfy 
cannot  OMign  dower  ;  hut  grantee  or  committee  of  wardthijp  of  land  may^  though 
it  be  by  court  of  wards. — 2.  Yet  court  of  wards  cannot  assign  dower  by  com" 
mission^  but  it  ought  to  he  by  writ  de  dote  assignanda  out  of  chancery.  Accord. 
M.  85,  86  Elis.  C.  B.  case  of  vitounitess  Boudon. — 3.  tiut  lessee  for  years  of 
land  by  the  guardian  cannot  assign  dower.— ^.  But  if  the  king  lease  the  land 
during  minority  of  the  heir  reMkringrent,  whe^verhebe  a  eommiitee'to  as$ign 
dower  dubitatur.  Yidetur  quod  non^  hut  there  ought  to  he  dedlmus  vel  oom- 
mittimus  custodium :  2  E.  ^.  18.  Husband  of  ward  in  right  of  his  wifcy  and 
dower  against  the  hushcmd  only.  Nota  H.  8.  Jac.  C.  B.  Nicholson  and  Gower. 
\.  After  fuU  age  and  before  delivery^  dower  lies  agairhst  the  heir,  and  cannot  be 
assigned  by  the  king.  2.  Judgment  in  dower  against  the  heir  in  wardship  shall 
bind  the  heir  but  not  the  guardian.     Hal.  MSS.-^rNote  280.] 

(2)  For  voucher  in  wardship  in  dower. — 1.  If  the  heir  be  in  wardtMp  of 
guardian  in  chivalry ,  t^ugh  he  be  in  wardship  of  many ^  there  ought  to  be  voucher 
of  all  having  the  heir  in  wardship,  because  every  one  may  make  defence,  andevery 
one  shaU  lose  prcportionahly.  But  several  writs  lie  against  several  guardians 
16  E.  8.  Briefe,  657.-2.  If  the  heir  be  in  wardship  of  one  or  many  guardiand 
in  socage,  one  may  vouch  the  heir  in  wardship,  or^nay  vouch  at  large  <u  it  seems, 
and  not  as  in  wardship,  because  thegtuxrdian  has  ^  land  only  to  the  use  of  the 
infant — 8.  If  the  heir  be  in  wardship  of  the  demandant  in  chivalry,  Tie  ought  to 

vouch 


39.  a.] 


Of  Dower.        L.  1.  C.  5.  Sect  4& 


5.  K  8.  60. 
2  &  3.  3.  Lib. 
InteAt  Dower, 
f«L  236.  a. 
18  E.  8.  4.  b. 


14  H.  7.  26. 
Keble. 
(12  Co.  125, 
126.) 


wliether  he  oomiiiff  in  as  tovehee  may  plead  that  plea. 
The  aecond  is,  whether  if  the  (ATdmii  in  19^  socage  hare  r39.1 
notsiifficientyasxfihelaiidholdenbTsemoeof  chivalrj  L  ^  J 
be  twent  j-fiye  aeres,  and  the  lands  holden  in  soeage  bat 
fire  acres,  whether  she  shall  be  endowed  by  parcels,  viz.  to 
reooyer  five  acres  against  the  gardein  in  chivalry,  and  to  retaine 
five  acres.  And  as  to  the  first,  the  sardein  shall  as  well  plead  it, 
when  he  comes  in  as  Touchee,  as  when  he  is  tenant.  And  as  to 
the  second,  some  say  that  the  demandant  in  the  writ  of  dower 
must  have  assets  in  her  hands  to  the  value  of  her  dower,  so  as 
she  shall  not  be  partly  endowed  against  the  sardein,  and  partly 
retaine  in  her  own  hands.  And  they  say  uiat  the  judgment 
should  be  in  part,  that  is,  as  to  the  Luid  in  socage  in  severalty, 
and  as  to  the  land  in  chivalry  to  recover  the  third  part,  and  com- 
pare it  to  the  case  in  8  E.  4.  8.  that  damages  shall  not  be  reco* 
vered,  partly  against  the  defendant  in  an  appeale,  and  partly 
against  the  abettors,  but  entirely  either  against  the  one  or  the 
other.  And  LitdeUm  here  putteth  this  case,  that  the  gardein  in 
socage  hath  assets  in  value,  and  seeine  it  is  a  dower  against  com- 
mon right,  they  hold  that  she  must  be  entirely  endowed  either 
by  herselfe  against  common  right  or  against  the  sardein  accord- 

^_^ inff  to  common  right.  But  [a]  yet  by  the  booke  in  25  E,'  3. 52.  b. 

62.  b.  4  K  2.  tit  and  others,  it  appeareth,  that  she  may  in  this  very  case  retaine 
pineisin,  10.      f^j,  p^^,  and  recover  against  the  eardein  for  part  (2), 

Cfardein  in  chivalry  [hi]  shall  plead  in  barre  of  her  dower,  de- 
tainment, or  eloigning  of  the  body  of  the  ward;  because  his  mar- 
riage doth  appertaine  unto  him :  and  if  the  heire  come  in  [c]  as 
vouchee,  he  shall  plead  the  same  plea.  But  he  shall  not  plead 
detainment  of  the  charters  [d]  because  the  charters  concerning 
the  inheritance  of  the  heire  oelong  not  to  the  gardein  (3).  The 
i^7lR!i^li,  g&i^oii^  io  chivalry  [e]  may  assigne  dower  of  the  lands  and  tene- 
[d]  10  E.  3. 6o'.    ^^^^  he  hath  in  ward,  or  if  he  assigne  a  rent  out  of  those  lands 

6  El.  Dy.  280.        [«]  3  B.  3.  Dow.  76.    8  B.  2.  Bower,  166.    W.  2.  eap.  7. 
(F.  N.  B.  148, 149.    2  Inst  367.) 

in 


[a]  26  K  3. 


Rogist  Jadic 
26.  Lib.  Intrat 
22.    16E.3. 
BioTo,  667. 
20  B.  3.  Jttdg. 
menty  176. 
[6]  7  B.  3.  67. 
a  B.  3.  71. 
Boo.  PUk  149. 


vouch  in  wardship  of  the  demandant ;  hut  if  he  he  in  wardship  of  the  demandant 
in  Moca^e,  there  it  i$inthe  election  of  the  feoffee  to  vouch  in.wardship  of  the  de-^ 
mandant.  Registr.  Judicial.  54.  But  he  ma^  plead  in  har,  and  pray  that  she 
fihaU  he  endowed  de  pluis  beale  cm  weU  cts  guardian  in  chivalry,  21  J?.  3.  28. 
26  E,  3.  '21.-— 4.  Bui  if  A.  having  4  acres  in  socage  and  2  a^yres  in  chivalry y 
^fMdces  feoffment  of  two  acres  of  socage  with  warrant  and  dies,  the  heir  within  age, 
and  dower  is  brought  hy  the  wife  of  A.  against  the  feoffee,  dubitatur  if  he  may 
vouch  the  heir  in  wardship  of  the  guardian  in  chivalry  only,  or  ought  to  vouch 
in  wardship  of  the  demandant  and  of  guardian  in  chivalry,  or  if  he  shaUordy 
plead  in  har  that  she  may  endow  herself  de  pluis  beale.  But  whether  the  vouch^ 
he  in  wardship  of  guardian  in  chivalry  only,  or  of  guardian  in  chivalry  amd  de- 
mandant  guardian  in  socage,  the  guardian  shall  turn  all  the  loss  on  the  demand- 
ant as  it  seems.  Beg.  Judic.  54.  21  E,  3.  28.  25  E,  3.  51.  Hal.  MSS.— There 
is  an  obscurity  in  the  third  part  of  this  annotation  by  lord  Hale,  which  the 
editor  on  translating  found  himself  unable  to  remove.  See  further  on  the  sub- 
ject in  Hugh,  on  Orig.  Wr.  166.— [Note  231.1 

(2)  Yid.  2  E.  3.  Vouch.  213.     13  E.  3.  Judgment,  165.  Hal.  MSS. 

(3)  Yid.  9  Rq>.  15  b.  Ann  BedingMds  case.  Hal.  MSS.— See  further 
as  to  pleading  detainment  of  charters,  Hugh.  Orig.  Wr.  183.  Yin.  Abr.  Dower 
L.  M.  and  N. 


L.  1.  C.  5.  Sect  48.    Of  Dower.  [30.  a» 

in  allowance  of  her  dower,  it  ib  flood.    If  the  gaidein  in  chi- 

yalrie  aseigne  too  mnch  for  her  cbwer,  the  heire  shall  have  a 

writ  of  admesurement  by  the  common  law  (4).    And  bo  [/]  if  j/]  Bnet 

the  heire  within  age  assigne,  before  the  gardein  enter,  to  the  ^^  ^^ 

wife  too  much  in  Uie  dower,  the  gardein  shall  have  a  writ  of  piet  ilIT'     ' 

admesurement  by  the  statute  of  nest,  2.  cap.  7.     And  if  the  ea.  22. 

heire  within  age,  before  the  eardein  enter  into  the  land,  assigne  ^^-  s*  ^^ 

too  much  in  dower,  he  himselfe  shall  have  a  writ  of  admesure-  ^  j^^^^  il^^ 

ment  at  full  age  :  and  some  have  said,  that  in  that  case  he  may 

have  it  within  age.     [^]  But  if  the  neire,  f  before  the  gardein  [o]  7  R.  2. 

enter)  endow  the  wife  of  more  than  she  ougnt,  and  the  eardein  f  ^S^^^;4o  r 

assigne  over  his  estate,  his  assignee  shall  have  no  writ  of  adme-    *    *    * 

Burement,  because  it  was  a  thing  in  action.     Also,  the  heire 

shall  have  an  [h]  admesurement  for  the  assignment  in  the  life  [h]  7  B.  2. 

of  his  ancestor  by  the  common  law,  [i]  and  a  writ  of  admesure-  Sf*  «"ff"  ,^y  . 

ment  lyeth  upon  an  assignment  in  chancery.  n^  7'r.'2. 

_        SQu.  Blip. 

*^TKen  the  Judgment  shaiU  he  given^  that  the  gardein  in  chi-  12  H.  6. 
valry  shaU  hold  the  lands  hciden  of  him  during  Ae  nonage  of  the  Admei.  9. 
infant  quit  from  the  vxnnan,  <fcc."  25  J]  sJ^ji. 

^^Judgement."   Judicium^  quati  juris  dictum^  Ae  very  voyce 
of  law  and  right,  and  therefore  Judicium  semper  pro  veritate  ao 
cipitur.     The  ancient  words  of  judgment  are  very  significant,  a  Bo.  Abr.  201. 
Vonsideratum  est,  dkc.  because  that  judgment  is  ever  given  by  p  *  9|5  ^?' 
the  court  upon  due  consideration  had  of  the  record  before  them :    ^        '  ^^ 
and  in  every  judgment  there  ought  to  be  three  persons,  actor, 
reus,  and  judex.    Of  judgements  some  be  finall,  and  some  not 
final,  whereof  you  shall  read  more  hereafter.'*'  And  now  to  retume  •  288  b. 
to  our  author,  it  is  materiall  that  these  words  {eJt  costera)  be 
explained  at  large,  viz.  Et  qudd  prcedicta  A.  (the  demandant)  22  B.  4.  Dow. 
capiat  de  terris  hcered^  prasdicti  in  cvModid  su^L  existen'  ad  valen-  JJ*  }^S:  ^' 
tiL  prcea  8.  partU  Jmpertinen'  Unend'  nomine  dotU^pro  Z^lti 
prosd'  8.  parte  superius  per  eam  petit  (5).     Now  some  are  of 
opinion,  mat  upon  this  judement  the  demandant  may  not  in  any 
sort  endow  herselfe  of  the  hnd,  because  she  cannot  do  an  act  to 
herselfe,  but  she  shall  reooupe  the  third  part  of  the  profits  upon 
her  account,  and  be  endowed  against  the  heire  at  his  full  age(6). 

But 

(4)  See  farther  as  to  admeasurement  of  dower,  Yin.  Abr.  Dower,  Q.  a. 
and  as  to  assignment  in  chancery,  Hugh.  Orig.  Wr.  171.  New  Abr. 
Dower,  D.  8. 

(5)  15  E.  8.  Dower,  69.     Hal.  MSS. 

(6)  Where  judgment  shall  be  against  heir  and  where  against  vouchee. — 
1.  Where  the  heir  of  the  husband  is  vouched  as  having  assets  in  the  same  countj^, 
and  the  demandant  acknowledges  it,  Judgment  shall  he  for  the  demandant  against 
the  heir,  and  thai  the  tenant  shall  go  in  pea^  if  he  has  assets  in  the  saToe  cowUy, 
and  if  not  Judgm,ent  against  the  tenant,  and  for  him  over  in  value.  But  if  it  is 
a>greed  thai  he  has  not  assets  in  the  saws  county,  hut  only  in  a  foreign  county, 
then  Judgment  shaU  he  aga  vast  the  tenant,  and  for  him  over  in  value,  6  ^.  8 . 1 1 . 
— 2,  If  he  has  assets  for  part  in  the  same  county,  vide  conditional  Judgment  for 
that  part,  2  E,  8.  Vouch,  218.  25  E,  52.-8.  If  the  tenant  vouches  the 
heir  of  the  husband  having  assets  in  the  same  county,  'and  the  voucher  is 
counterpleaded,  or  if  the  demandant  dedit  the  cusets,  dsc,  then  it  seems  Judg- 
ment JiaU  he  for  demandant  immediatdy  against  the  tenant^  and  for  him  over 

in 


39.  a.  39.  b.]  Of  Dower.    L.  1.  C.  6.  Sect  49,  5a 

Sut  obssrve.  what  Littleton  saith  m  ihe  next  Seetion ;  hai  before 
Tou  come  to  that,  obBerve  what  priviledge  the  common 


law  JB9^  giveth  to  the  land  hoLkn  by  knighte  aeryiee,  f  89.  1 
vis.  that  it  shall  not  be  dismembered^  but  the  whole  L    b.    J 
dower  taken  of  the  lands  rholden.  i^  socage ; .  and  the    . 
reason  is,  for  that  knights  service  is  for  the  defence  of  the  realm^ 
which  isjpm  bonopMicQ^  and  therefose  to  be  &¥Ouxed.  . 


Sect.  49. 

J  ilQ>  notCj  that  after  9uch  a  judgment  ffiveuy  the  mfe  may  take  her 

neighbours,  and  in  their. presence  endow  hereeJfe  hy  metes  and 

hounds  of  the  fairest  part  of  the  tMementis  which  she  hath  as  gardein  in 

socage^  (l)  to  have  and  to  hold  to  Mr  for  terme  of  her  ltfe;'and  this 

dower  is  caUed  de  la  pirns  beale. 

And  the  judgment,  yiz.  tenisnd^  nomine  dotis,  proyeth,  that 
she  may  have  it  for  terme  of  her  life^  for  every  dower  is  for 
terme  of  life. 


Sect.  60. 


ANI)  notej  that  such  endowment  cannot  be,  but  where  a  judgment  is 
.   given  in  the  king's  courts  or  in  soma  other  eourtj  ^c.  (2),  and  this  is 
for  the  preservation  of  the  estate  of  the  gardein  in  ehivalrie  during  the 
nonage  qf  the  infant. 

15  S.  8.  ^^  '^^HERE  a  judgm^effU  is  given,  Sbc^    For  without  euoh  a 

Bower,  09.  *^    judgement,  as  appeareth  bcKfore,  gairdein  in  socage  camiot 

W  Jt  \^        ^^^"^  herselfe,  aa  likewise  hath  bin  said  before  (8). 

Bract,  lib.  6. 320.      "  ^  *^  '^^*'*^  ^^^  court'*    That  is,  by  writ  of  right  of  dower 
F.  N.'b.  7, 8.   '  in  the  court  of  the  heire,  if  he  have  any,  or  of  the  lord  of  whom 

the  land  is  holden. 

^'And 


in  value.  But  it  teems,  that  the  demandant  may  pray  conditional  judgment, 
tf- the  heir  cownterpleads  ike  assets  with  vsarraniy,  Quere  and  vide  16  E.  3. 
Yow^.^.  3  ^.3.  Judgmmt,  165.  18  E:Z.  38.  55.-4.  But  if  tenant 
vouc^  /.  S*  4oho  vouches  the  heir  of  the  husband  hatind  assets  in  the  sam£ 
county,  still  no  judgrnent  conditional  skaU  be  given,  18  E,  3.  36.  Contra 
2  E,  3.  Vouch.  218.  Hall.  MSS.  See  farther  Hugh.  Orig.  Wr.  163.— 
[Note  232.] 

(1)  Of  the  value  of  the  thixd  part  of  the  tenements,  uhich  the  guardian  m 
chivalry  has,  dhc,     L.  and  M. — Soh. — P.  and  Red. 

(2)  ThcU  the  wife  can  do  this,  L.  and  M. — ^Boh.^See  also  Feame  on  Be- 
mainders,  28. 878.]  ' 

([3)  Bower  de  la  phiis  beale,  being  merely  a  consequence  of  tenures  by 
knighte  service,  is  virtually  abolishra-J^y  the  statute  which  converts  such 
tenures  into  socage.    See  12  Ch.  2.  c.  24.— [Noie  238.] 


L.  1.  C.  6.  Sect.  51,  52.    Of  Dower.  [39.  b.  40.  a. 

"  And  ^kk  isjbr  the  presertfotian  o/^  estate  of  the  aardetn  in 
thivalry  during  the  nonage  oftJie  in/ant*'  For  the  heire  (before 
the  entery  of  ihe  gardein)  cannot  plead  the  same  plea,  that  the 
demandant  should  endow  herselfe  de  la  pluis  heale.  And  the 
reason  of  this  dower  de  la  pluis  heale  to  be  all  of  the  soci^ 
land,  was  for  advancement  of  chiyalrie  for  the  defence  of  the 
realme  (4). 


Sect.  51. 


^ND  90  you  vnay  nee  five  kinds  of  dowefy  viz.  dower  by  t\e  eomfiwn 
lawj  dower  by  the  euetame  (6),  dower  ad  ostium  eccleeise,  dower  ex 
assensu  patris,  and  dower  de  la  pluis  beale. 

This  is  manifest  of  itselfe,  and  therefore  needeth  no  explana- 
tion. 


[40.  j  $9-  Sect  52. 

J  iV2>  memorandum,  that  in  every  ease  where  a  man  taheth  a  wife 
seised  of  such  an  estate  of  tenements^  ^c.  as  the  issusy  which  he  hath 
by  his  wife^  may  by  possibility  inherit  the  same  tenements  of  such  an  es- 
tate as  the  wife  hath^  as  heire  to  the  wife;  in  this  case^  after  the  decease 
of  the  wife  J  he  shall  have  the  same  tenements  by  the  curtesie  ofEnglandy 
hut  otherwise  noi» 

^^JifEMORANDUMJ'    This  word  doth  ever  betoken  some  Sect  234.  BOi. 

excellent  points  of  learning,  which  our  author  hath  used  3^^* 
in  other  plaoes,  as  appeareth  in  the  marffent. 

The  matter  hereof  hath  bin  partly  explained  in  the  Chapter  of  Ante  29.  b. 
Tenant  by  the  Curtesie.    If  a  man  [a]  taketh  a  wife  seised  of  [i^^^^*"^*  ^' 
lands  or  tenements  in  fee,  and  hath  issue,  and  after  the  wife  is  3  j^  y.  17. 
attainted  of  felony  so  as  the  issue  cannot  inherit  to  her,  yet  he  Btaunf.  195. 
shall  be  tenant  by  the  curtesie,  in  respect  of  the  issue  which  he  ^^  ^.  3.  77. 
had  before  the  felonie,  and  which  by  possibility  might  then  have  p^^^  20 
inherited.     But  if  the  wife  had  been  attainted  of  felonie  before  26  Ass.  p.  2. 
the  issue,  albeit  he  hath  issue  afterward,  he  shall  not  be  tenant  13  H.  4. 8. 
by  the  curtesie  (1). 

^^  As  heire  to  the  wife"    This  doth  implie  [&]  a  secret  of  )aw,  [h\  8  Co.  34, 
for  except  the  wife  be  actually  seised,  the  heire  shall  not  (as  itf  Paine's  case. 

hath 


[4]  Vid.  16  -&.  3. 88.  She  may  recxmp  the  third  part  of  the  profits  on  her  own 
account,  ut  videtur,  withotU  judgment,    Hal.  MSH. 

(6)  Besides  the  books  cited  ante  83  b.  as  to  dower  by  custom,  see  Huffh. 
Orig.  Wr.  160.  Bobins.  Gavelk.  cap.  2.  New  Abr.  Dower,  K.  Vin.  Abr, 
Oopuholdy  H.  e.    Com.  Dig.  OopyhM,  K.  2. 

(1)  See  ante  29.  b.  n.  4,  and  Yin.  Abr.  Ourte^,  H. 


w 


40.  a.  40.  b.J  Of  Dower.         L.  1.  C.  5.  Seci  53: 

hath  been  said)  make  himselfe  heire  to  the  wife  (2) :  and  this  is 
the  reason  that  a  man  shall  not  be  tenant  by  the  curtesie  of  a 
seisin  in  law. 


Sect.  53. 


AND  also  J  in  every  ease  where  a  woman  taketh  a  husband  eeieed  of 
eueh  an  estate  in  tenementSy  A^c,  saasby  poeMiliiie  it  may  happen 
that  the  wife  may  have  issue  by  her  husbandy  and  that  the  same  issue 
may  by  posstbilitie  inherit  the  sjgme  tenements  of  such  an  estate  as  the 
husband  hathy  as  heire  to  the  htMand^  of  such  tenements  she  shall  have 
her  dower y  and  otherwise  not.  For  if  tenements  be  given  to  a  many  and 
to  the  heires  which  he  sJiall  beget  of  the  bodie  of  his  w\fey  in  this  ease  the 
wife  hath  nothing  in  the  tenementSy  and  the  husband  hath  an  estate  but 
as  donee  in  speeiaitaile.  Yet  \f  the  husband  die  without  issucy  the  same 
wife  shall  be  endowed  of  the  same  tenements  ;  because  the  issue^  which 
she  by  possibility  might  have  had  by  the  same  husbandy  might  have  in- 
herited the  same  tenements.  But  ^the  wife  dyethy  living  her  husbandy 
and  after  the  husband  taketh  another  wifcy  and  diethy  his  2.  wife  shaU 
not  be  indowed  in  this  C€tsey  for  the  reason  aforesaid. 

"  OO  €u  by  possibility  it  may  happen  that  the  wife  may  have 
12  H.  4. 2.  WW*  byherhtuhand"  Aibeit  the  wife  be  a  hundred  yeares 

7  H.  6. 11, 12.     old,  or  that  the  husband  at  his  death  was  but  foure  or  seven 

years  old  (8),  so  as  she  had  no  possibilitie  to  have  issue  by  him, 

yet  seeins  the  law  saith,  that  if  the  wife  be  abore  the  age  of  nine 

(1  Rob.  Abr.       years  at  the  death  of  her  husband,  she  shall  be  endowed,  and  that 

^^^'^  women  in  ancient  times  have  had  children  at  that  age,  whereunto 

no  woman  doth  now  attaine,  the  law  cannot  judge  that  impossible^ 
which  by  nature  was  possible.   And  in  my  time,  a  woman  above 
threescore  yeares  old  hath  had  a  child,  and  ided  non 
definitur  $S9^  injure.  And  for  the  husband's  being  of    f^O.l 
such  tender  yeares,  he  hath  kahitumy  though  he  hath    L  ^*    J  \ 

not  potendam  nt  that  time,  and  therefore  his  wife  , 

shall  be  endowed.  4 

'^  And  that  the  same  issue  may  by  possibUitie  inherit  the  same 
tenements.'*     A  man  seised  of  land  in  generall  taile,  taketh  wife,  « 

and  after  is  attaifited  of  felony,  before  the  said  statute  of  1  E.  6. 
the  issue  should  have  inherited,  and  yet  the  wife  should  not  have 
bin  endowed;  for  the  statute  of  PT.  2.  ca.  1.  relieveth  the  issue 
in 'taile,  but  not  the  wife  in  that  case(l).     But  at  this  day,  if 

the 


(2)  See  8  Co.  36.  a.  where  11  H.  4.  11.  and  40  E.  8.  9.  are  cited  to  prove 
this  doctrine.  See  also  ante  11.  b.  where  it  is  advanced  as  a  general  rule,  that 
he  who  claims  by  descent,  must  make  himself  heir  to  the  person  last  a/iwxUy 
seised.  See  further  ante  14.  b.  15.  b.  and  n.  3.  in  11  b.  W.  Jo.  861^  and 
Blackst.  Law  Tr.  8vo.  ed.  vol.  1.  p.  180. 

(8)  See  ante  83.  a.  / 

(1)  12  K  4.  3,  by  Eankfwd.  Hal.  MSS.— Sec  further  as  to  loss  of  dower 
by  the  husband's  offences^  ante  87.  a.  post.  892.  b.  Hugh.  Orig.  Wr.  156|  and 
Vin.  Abr.  Dower,  Q.  6. 


\ 


L.  1.  C.  5.  Sect  54,  55.       Of  Dower.        [40.  b.  41.  a. 

the  htisband  be  attainted  of  felony,  the  wife  shall  be  endowed,  (Ante  37.  a.) 
and  yet  the  issue  shall  not  inherit  the  lands  which  the  father  had 
in  fee  simple.    If  the  wife  elope  from  her  husband,  &c.  she  shall  /p  |^  ^  \ 
be  barred  of  her  dower  as  hath  beene  said  (2),  and  jet  the  15b.  H.  ' 
issue  shall  inherit  (8).  . .  Ante  3S.  a.) 

Sect.  54. 

You  may  easily  perceive  by  the  context  that  this  shaft  came  5  K  3. 
<         never  out  of  Littleton's  quiver  of  choice  arrowes  (4),  and  there-  J^^^*^'  **^* 
fore  I  will  leave  it.     Onely  for  students  sake  I  will  referre  ass!  293. 
/  them  to  6  i:.  3.  Voucher,  249.     8  E,  3.  Am.  293.    4  K  6.  24.  4  H.  6. 24. 

F.  N.  B.  149.  ^-  N.  B.  i«. 


» 


<, 
I 


I. 


*  ii 


», 


J)TOTUj  if  a  man  be  seised  of  certaine  lands j  and  taketh  wife^  and 

after  alieneth  the  same  land  toith  warranties  and  after  the  feoffor 

and  feoffee  dye^  and  the  w^e  of  the  feoffor  bring  •an  action  of  dower 

against  the  issue  of  the  feoff ee,  and  he  voiich  the  heire  of  the  feoff  or j  and 


hanging  the  voucher  and  undetermined^  the  wife  of  the  feoffee 

[41.  "j  brings  her  action  of  dower  against  the  heire  of  the  WS^feoffeej 
^'   J  and  demand  the  third  part  of  that  whereof  her  husband  was 


seisedy  and  will  not  demand  the  third  part  of  these  two  parts 
I  of  which  her  husband  was  seised  ;  it  was  adjudged^  that  she  shotUahave 

^  no  jtidgment  until  such  time  as  tJie  other  plea  were  determined. 


Sect  65.  (1)  f. 

A^J^  f^te  Vavisor  saithy  that  \f  a  man  be  seised  of  land  and  com- 

mittethfelontfy  and  after  alienethy  and  after  is  attainty  the  wife  shall 

havd  a  good  action  of  dower  against  the  feoffee :  but  if  it  be  escJieated  to 

the  king  J  or  to  tKt  lordy  she  shall  not  have  a  writ  of  dower.    And  so  see 

the  differencCy  and  (nquirp  what  the  law  is  herein. 

^PHIS  is  also  of  the  new  addition,  et  expiosa  est  haec  opinio;  for 
1    it  is  cleare  in  law,  that  the  wife  at  the  common  law  should 
not  have  been  endowed  against  the  feoffee.     For  to  deterre  and  y{ ^^  g^^^^  ^45^ 
I  restraine  men  from  committing  of  treason  or  felony,  the  law  hath  Vide  Britton,  ' 

inflicted  five  punishments  upon  him  that  is  attainted  of  treason  ^P*  ^^^'  \  !• 
or  felony.     1,  He  shall  lose  his  life,  and  that  by  an  infamous  E^Jd^"'  1^*4* 

to.  397.  30.  811.     Staanf.  PI.  Cor.  194,  195.    Britton,  fol.  15*.  cap.  5. 

death 


(2)  See  ante  32.  a. 

(3)  See  another  instance,  where  the  issue  shall  inherit  and  yet  the  wife  shall 
not  be  endowed,  in  Perk,  sect  317. 

(4)  Section  54  is  neither  in  the  edition  by  L.  and  M.  nor  in  the  Boh.  edition. 
It  appears  to  have  been  first  added  in  the  edition  by  P. 

(1 )  f  Section  56  is  not  in  L.  and  M.  nor  in  Roh.  but  is  in  P.  and  the  snbse- 
qnent  editions. 


41.  a.] 


Of  Dower.        L.  1.  C.  5.  Seci  55. 


deatb  of  hapgiiig  betweene  heayen  uid  the  earth,  as  unworthy 
in  respect  of  lik  ofienee  of  ^ther.    2^  His  wife  that  is  part  of 

rp  L  303  li  V  ^^^'^^y  UterwU  <mim»  dum  in  came  und)  shall 
^  ^  *  '^  lose  her  dower.  8,  His  blood  is  oormpted,  and 
his  children  cannot  be  heires  to  him,  and  if  he  be  noble  or  gentle 
before,  he  and  all  his  posterity  are  by  this  attainder  made  ignoble. 
4,  He  shall  forfeit  all  his  lands  and  tenements ;  and  5,  all^his 
Vide  S«ot  746.    ^oods  and  chattels  j;^  and  all  this  is  included  b^  the  law  in  the 

judgement,  qi>dd  ttupendaturper  eoHum.  But  this  is  not  intended 
(1  Lmh.  S)         of  ^  felonies,  bat  of  felony  by  stealing  of  goods  above  the  value 

of  xii.  pence  and  not  of  petit  larceny  under  the  value  (2).  So  as 
the  woman  shall  lose  her  dower  as  well  against  the  feoffee  as 
BL  8  A  4  Ph.  against  the  lord  by  escheat.  And  so  it  was  resolved  in  a  writ  of 
A  Mar.  ^^^^®'  dower  brought  by  Mary  Gates,  late  wife  of  John  Oates,  who  after 
s'^R.^s!  20.  ^  ^^®  coverture  had  infeoffed  Wueman  in  fee,  and  after  committed 
12  H.  4. 3*0.        high  treason,  and  was  thereof  attainted,  that  the  wife  should  not 

be  indowed  against  the  feoffee,  and  in  that  case  it  was  resolved, 
Braoton,  lib.  4.  that  SO  it  was  at  the  common  hiw  in  case  of  felony  (8).  And  it 
M,  811.  ig  to  be  understood,  that  the  wife  shall  not  only  lose  her  reason- 

able dower  at  the  common  law  for  the  felony  of  her  husband,  but 
also  her  dower  ad  ostium  eoofemas,  and  ex  asaentu  patris  (4),  for 
felony  done  after  the  dower  assigned,  and  dower  by  eustome 
also  (6).     And  the  reason  of  all  this  is  yeelded  by  Littleton 

himselfe 

(2)  B%U  (mOawnf  in  trespass  doth  not  bar.     8  E.  8.  7.  41.     Hal.  MSS. 

(8)  S.  C.  aoc.  jfy.  140.  b.  and  N.  Bendl.  55.    But  Dyer  observes,  yet  nota  # 

that  the  land  aliened  he/ore  the  treason  committed  wcu  not  subject  to  any  forfeitwre 
or  escf^eat;  and  adds,  that  Brown  seijeaaty^t^f  valde  iratiu  propter  fudicium  \ 

prxdictum.    Also  in  Sav.  54,  there  is  a  case  of  attainder  of  the  husband  for  ' 

treason,  in  which  two  judges  for  the  reason  mentioned  in  Dyer  were  inclined 
to  Yavisour's  opinion ;  but  the  case  of  sir  John  (Hte's  wife  being  cited,  the 
court  held  that  the  demandant  was  not  entitled  to  dower.  In  this  latter  case 
the  wife  afterwards  had  dower ;  but  then  it  was  allowed  to  her  on  account  of 
the  reversal  of  her  husband^s  attainder.     See  8  Inst.  815. — [Note  284.] 

(4)  Here  lord  Ooke  expressly  makes  dower  ex  assensu  pdtrisy  as  well  as  the 
dowess  at  common  law  and  od  ostium  ecdesias,  liable  to  be  defeated  at  common 
law  by  the  husband's  treason  or  felony.  Ante  87.  a.  But  some  have  inclined 
to  think,  that  the  5  and  6  E.  6.  c.  11.  which  so  far  repeab  the  1  E.  6.  c.  2.  and 
revives  the  common  law  as  to  take  away  the  wife's  dower  in  case  of  treason  by 
the  husband,  doth  not  extend  to  dower  ex  assensupartris.  This  will  appear  from 
the  following  extract  from  a  valuable  manuscript,  which  has  been  already  cited. 
— It  seems  that  dowe  ex  assensu patris  shaUnotbelostby  the  statuteo/b  E,  6,  by 
attainder  of  the  husband  for  treason  ;  for  the  wife  is  in  by  the  farther  and  not  by 
the  husband,  and  if  action  be  brov^htfor  the  land,  it  shaU  be  against  the  husband 
and  wife.  Contra  of  dower  ad  ostium  ecclesise.  Qusare  tamen  of  the  former  case 
ex  assensu  patris.  MS.  Comment,  on  Littl  Pen,  edit, — In  Flowden's  Queries, 
181,  a  like  question  is  started  as  to  the  effect  of  the  husband's  attainder  of 
felony  on  dower  ex  OMensu  patris  before  the  1  E.  6.  c.  2.  changed  the  common 
law,  and  saved  the  wife's  dower ;  but  Mr.  Plowden  argues  against  the  wife.  See 
further  ante  85.  b.  where  lord  Coke  mentions,  that  according  to  some  opinions 
the  wife  lost  dower  ex  assenm  patris,  if  after  assent  the  father  was  attainted  of 
treason  or  felony. — [Note  2857] 

(5^  In  Winch.  27,  there  is  a  loose  note  of  a  case,  in  which,  notwithstand* 
ing  tne  1  E.  6.  c.  2.  for  preserving  dower  in  oases  of  treason  or  felony  by  the 
husband,  Winch  inclined  to  think,  that  attainder  of  the  husband  for  felony 

prevented 


L.  1.  C.  6.  Sect.  56.     Of  Tenant  for  life.     [41.  a.  41.  b. 

liimselfe  in  the  Chapter  of  Warranties,  Section  746,  to  the  end  ^'^^^  Sect  746. 
that  men  should  be  afraid  to  commit  felony.     But  at  this  day  J"2omici5e 
the  wife  of  a  man  attainted  of  felony  (as  often  hath  been  said  )  £6. 15.         ' 
shall  be  endowed  by  force  of  the  statutes  in  ihat  case  pro-  Bmcton,  lib.  4. 
Tided.  fol.808,A 

And  it  appeareth  by  BrCttofiy  que  fem,  de  homicide  ne  teigne  a  Biitton,  abi  ' 
nul  dower  de  tenants  que  lour/att  dssigneper  lour  haronSf  so  as  rapra. 
the  wife  of  a  felon  attainted  by  the  common  law  was  disabled 
to  reoover  dower  ad  ostium  eedesioej  and  ex  cusensu  patris,  as 
well  as  her  reasonable  dower  which  the  common  law  gave  her. 
See  in  Bracton  many  barres  of  dower  as  the  law  was  then  held. 


r  41. 1  jwChap.  6.  Tenant  far,  term  af  Itfe.  Sect.  56. 

fV  ENANTfor  terme  of  life  w,  where  a  man  letteth  lands  or  tene- 
ment8  to  another  for  terme  of  the  life  of  the  lessee,  or  for  terme  of 
the  life  of  another  man.  In  this  ease  the  lessee  is  tenant  for  terme  of  life. 
But  by  common  speech  he  which  holdeth  for  terme  of  his  owne  life,  is 
called  tenant  for  terme  of  his  life,  and  he  which  holdeth  for  terme  of 
another's  life,  is  called  tenant  for  terme  of  another  man's  life  (tenant 
pur  terme  d'autre  yie.) 

"  Q-R  for  terme  of  the  life  of  another  man."     Now  it  is  to  be  (Cro.  Ja.  200. 

understood,  that  if  the  lessee  in  that  case  dieth  living  cesty  ^^t  ub  2 
que  vie  (that  is  he  for  whose  life  the  lease  was  made),  he  that  oa.  5,  A  oa.  9. 
first  entereth  shall  hold  the  land  during  that  other  man's  life,  and  fol.  26. 
he  that  so  entereth  is  within  Littleton's  words,  viz.  tenavU  pur  ^^'^2^^'  ^' 
autre  vie,  and  it  shall  be  [a]  punished  for  waste  as  tenant  pur  Britton,  fol.  83. 
auter  vie,  and  subject  to  the  payment  of  the  rent  reserved,  and  is  Bracton,  lib.  4. 
in  law  called  an  occupant  (a)  (1)  (occupans),  because  his  title  yii^g   .  .g^ 

[fl  Vide  le  Dea&e  de  Woroest  case,  6  Co,  37.  27  Ass.  31.  39  B.  3.  1.  27  H.  6. 
Reoogniianoe.  Stathao)  pi.  ultimo.  38  H.6.  27.  Braeton  lib.  2  fo.  9.  Britton, 
fo.  84,  85.    Vaagb.  189, 190.     (Cro.  EL  407.) 

is 


prevented  the  wife's  dower,  where  the  .wife  of  a  copyholder  for  life  was  dow- 
able  by  custom;  But  the  reasons  of  this  opinion,  which  seems  strange,  do 
not  appear. — [Note  236.] 

(a)  Concerning  special  occupancy,  as  it  is  termed,  see  the  bottom.  Yaugh. 
201 ;  4  Bridg.  MSB.  R.  67.  (in  Mus.  Brit.) ;  8  Wms.  138.  868. 

(1)  Who  shall  be  occupant. — A,  makes  lease  to  B,  for  one  hundred  years, 
and  afterwards  ousts  him  a/nd  makes  lease  to  C.  for  the  life  of  D.  B,  re-enters, 
C.  dies :  B.  shall  not  he  occupant  against  his  unU,  for  so  his  term  would  be 
drowned,  H.  6.  Jac.  C.  B.  Rawlin's  case.  Lessee  for  another^ s  life  m^zkes  lessee 
at  wiU,  who  continues  in  possession  after  the  death  of  his  lessor :  he  is  an  occu- 
pant. If  A,  lessee  for  another^ s  life  makes  lessee  for  years,  who  is  possessed, 
and  A,  dies,  it  seems  that  lessee  for  years  shall  be  occupant  against  his  own  will, 
though  he  doth  not  enter  ;  but  if  the  lessee  for  years  makes  lease  at  toiU,  and  then 
A,  dies,  lessee  at  wiU  shall  be  occupant,  though  he  claims  to  the  use  of  the  lesspc 

Vol.  I.— 26  .  for 


41.  b.]  Of  Tenant  for  life.        L.  1.  C.  a  Seci  56. 

is  by  his  first  occupation.  And  so  if  tenant  for  his  owne  life 
mnt  over  his  estate  to  another,  if  the  grantee  djeth  there  shall 
be  an  occupant.  In  like  manner  it  is  of  an  estate  created  by 
[h]  27  Asf.  law  [U] ;  for  if  tenant  by  the  curtesie  ox  tenant  in  dower  grant 
c  ^^'/?o  w  over  ills  or  her  estate,  and  the  mntee  dieth,  there  shall  be  an 
in'coithorst's'  occupafU,  (2)  Bat  against  the  Icing  there  shall  be  no  occupant^ 
cue,  tit.  because  nullum  tempus  occurrtt  regi.      And  therefore  no  man 

j^^^®3-  shall  ^in  the  king^  land  by  priority  of  entry.  There  can  be 
MoTaQi."'*  *  ^^  occup<*^^  of  anything  that  lyeth  in  grant  (3),  and  that  cannot 
Cro.  Elii.  57.  passe  without  deed,  because  every  occupant  must  claim  by  a  que 
Jv^'  ?**•  ^jjft      estate  and  averre  the  life  of  certJy  que  vie  (4).     It  were(c)  good 

[c] 'Littleton/l67.  11  H.  42.  17  E.  3.  48.  39  E.  3.  25.  7  H.  4.  46.  8  H.  4. 15. 
bier.  8  Elis.  25S.  (2  Ro.  Abr.  150,  151.  1  Ro.  Abr.  844.  1  Leon.  126.  Post 
2S9.  a.) 

to 


/or  years,  or  thougih  lessee  for  years  enters  on  lessee  at  toiU  and  claims  to  be 
dcbupant.  But  riding  over  the  ground  to  hunt  or  hawk  doth  not  make  an  occu* 
paiu.  Yid.  Dy,  828.  H.  15  Jac.  B  R.  Rot.  356.  Stellicom  and  Hayes,  and 
M.  10  Jac.  Bulstr,  n,  6.  Cliamberlain  and  JEhoer.  A.  lessee  for  life  of  B» 
makes  lease  to  C  for  20  years,  rendering  5/.  (7.  makes  lease  to  D,  for  10 
years,  rendering  3/.  A,  dies :  D,  is  occupant,  yet  he  shall  pay  the  rent  of  SL 
to  C.  and  C,  shaU  pay  the  rent  of  51.  to  D.  for  D?s  term  is  prevented  from 
merging  by  the  intervenient  reocrsion  in  C.  hut  D,  has  the  freehold  in  reversion 
eapectant  on  0.'«  term  and  the  rent  incident  to  it,  Hal.  MSS. — See  Stellicom 
and  Hayes  in  2  Ro.  Rep.  128,  and  Gro.  Jam.  554,  and  Chamberlain  and 
Ewer  in  2  Bulstr.  11.  2  Ro.  Abr.  151.  E.  pi.  8,  4,  and  Palm.  42.— [San- 
ders'  Uses,  vol.  2.  p.  1.]— [Note  237.] 

(2)  In  some  books  it  is  asserted,  that  there  cannot  be  an  occupant  of  estates 
^created  by  law,  without  distinguishing  between  a  general  and  a  special  occu- 
pant. Oro.  Eliz.  58.  1  Bulstr.  135.  2  Ro.  Rep.  123.  Probably  the  assertion 
was  meant  to  be  confined  to  the  former,  for  as  to  the  latter  the  authorities 
seem  decisive  ill  favour  of  the  heir's  taking  as  special  occupant  if  named  in 
granting  over  curtesy  or  any  other  estate  created  by  law.  See  27  Ass.  pi.  81. 
Plowd.  28,  and  556,  and  Palm.  821.  But  even  the  doctrine  against  gefneral 
occupancy  of  estates  created  by  law  comes  merely  from  persons  arguing  as 
counsel,  who  neither  explain  why  it  should  not  be,  nor  cite  any  authorities 
except  15  E.  3.  Fitzh.  Abr.  Scire  facias,  pi.  17.  which  appears  foreign  to  the 
purpose. — [Note  238.] 

(3)  Lord  Hale  adds,  nor  of  a  copyhold,  Hal.  MSS. — See  ace.  2  L.  Raym. 
lOuO,  and  the  reason  why  in  6  Mod.  66.  As  to  things  lying  in  grant,  lord 
Coke  in  mentioning  them  must  be  understood  to  mean  general  occupancy 
only;  for  he  writes  in  another  place,  that  if  heirs  are  named  in  the  grant  of 
a  rent  pur  auter  vie,  they  shall  take,  though  formerly  tIKs  was  doubted.  See 
post.  388.  Dy.  186.  ed.  1689,  in  marg.  1  Bulstr.  155.  Mo.  625.  664,  and 
Godb.  172.— [Note  239.] 

(4)  Vid.  M.  44,  45  Eliz.  B.  R.  Salter's  case.  Rent  granted  to  one,  his 
executors  and  administrators  pur  auter  vie,  and  the  grantee  dies  ;  it  shall  not  go 
(0  the  administrator  as  q>€cial  occupant,  but  determines  by  the  death  unless  there 
Juis  been  an  assignment,  Hal.  MSS. — ^See  S.  C.  in  Cro.  Eliz.  901.  Noy,  46. 
Yelv.  9,  and  Mo.  664.  See  also  S.  P.  ace.  2  Ro.  Abr.  151.  G.  pi.  3.  How- 
ever, some  have  thought  that  executors  and  administrators  if  named  in  the 
grant  might  take  an  estate  pur  auter  vie,  though  a  freehold,  even  before  the 
29  Ch.  2.  c.  3.  and  14  G.  2.  c.  20.  by  which  they  are  now  entitled.  See 
3  Atk.  466.  The  authority  relied  on  is  Dy.  828.  b.— [Note  240.]  See 
(jampbell  v,  Sanders,  Sch.  &  Lefroy,  Rep.  2  Bl.  C  258;  1  Wms.  654; 
2  Yes.  681;  2  Vern.  320^  and  Sir  J.  Mitford's  opinion  in  2  Pow.  con.  235. 

See 


L.  1.  C.  6.  Sect.  5Q.      Of  Teuant  for  life.  [41.  b. 

to  prevent  the  incertainty  of  the  estate  of  the  bccwpanl  to  adde 
these  words  (to  have  and  to  hold  to  him  and  his  heires  during 
the  life  of  ces^  que  vie)  lyui  this  shall  prevent  the  occupant,  and 
yet  the  lessee  may  assign  it  to  whom  he  will;  or  if  he  hath 
already  an  estate  for  another  man's  life  without  these  wards, 
then  it  were  good  for  him  to  assign  his  estate  to  divers  men 
and  their  heires  during  the  life  of  cetfy  que  vie  (5). 

Note,  that  [d]  to  every  tenant  for  life,  the  law  as  incident  to  [d]  Bnfit  lib.  4, 
his  estate  without  provision  of  the  party  giveth  him  three  kinde  wi^^'  11^ 
of  estovers,  (that  is)  housbote  which  is  twofold,  via.  estoverium  ^^  ise/isr. 
asdificandi  et  ardendi,j[>loughbaU,  that  iBestoverium  arandi,  and  Fleta,  lib.  4. 
lastly  hayhote,  and  that  hB-estoverium  daudendi,  and  these  esto-  ^  ^^*  ^^'  ^^ 
vers  must  be  reasonable,  estoveria  rationahilia.    And  these  the  g  is.  s.  54  55. 
lessee  mav  take  upon  the  land  demised  without  any  assigne-  21 E.  s.  41. 
ment,  unlesse  he  oe  restrayned  by  speciall  covenant  (6),  for  t^-^'/'^J^' 
modus  et  convetUio  vincunt  legem.     Bote  in  the  Saxon  tongue,  21  h.  '0. 4S. 
and  estovers  in  the  French,  in  this  case  are  all  of  one  significa-  10  B.  4.  s. 
tion,  that  is,  to  have  compensation  or  satisfaction  for  these  pur-  I**  ^*  B.  I80. 
poses.     Estovers  commeth  of  the  French  word  estover.     And  JjLattreVa'case 
the  same  estovers  that  tenant  for  life  may  have,  tenant  for  years  (n  co.  46.) 
shall  have. 

.  You  have  perceived,  that  our  author  divides  teimnt  for  life  Vide  Sect.  381. 
ipto  two  branches,  viz.  into  tenant  for  terme  of  his  own  life,  and 
into  tenant  for  terme  of  another  man's  life :  to  this  may  beadde^ 
a  third,  vis.  into  an  estate  both  for  terme  of  his  owne  life,  and 
for  terme  of  another  man's  life  (b). 

As  if  a  lease  may  be  made  to  Jl.  to  have  to  him  for  terme  of  Rosse's  cue, 
his  owne  life,  and  the  Uvea  of  B.  and  C.  for  the  lessee  in  this  ^^^^  ^^  ^^>' 

case  ^ 


See  also  Bipley  v.  Waterhouse,  7  Yes.  425.  See  further  Carth.  376;  2  Yem. 
719;  2  Wms.  381.  Withers  v.  Withers,  Index  to  Cases.  Sewell  MSS. 
Trevor  MSS.  23.     Ambl.  161. 

(5)  The  title  by  general  ocoupanpy  is  now  universally  prevented  by  the 
29  Ch.  2.  c.  3.  8.  12.  and  the  14  G.  2.  c.  20.  s.  9.  The  first  statute  enacts, 
that  estates  pur  auter  vie  shall  be  devisable,  and  if  not  devised,  chargeable  in 
the  hands  of  the  heir  as  assets  by  descent,  as  in  case  of  lands  in  fee  simple, 
where  the  estate  fiiUs  on  him  as  special  occupant;  and  if  he  is  not  entitled  as 
such,  shall  go  to  the  grantee's  executors  or  administrators,  and  be  assets.  On 
this  statute  a  doubt  arose,  whether  it*  operated  fioirther  than  by  making  such 
estates  devisable  and  assets  for  debts;  and  in  one  case  it  was  adjudged,  that 
the  administrator  took  the  surplu8*of  such  estates  after  paynf^nt  of  debts,  if 
not  devised,  for  his  own  benefit,  as  in  the  place  of  a  general  occupant.  See 
12  Mod.  103.  This  gave  occasion  to  the  second  statute,  which  expressly 
makes  the  surplus  in  case  of  intestacy  distributable  as  personal  estate.  See 
further  as  to  occupancy  2  Blackst.  Comment.  258,  an  elaborate  argument  by 
lord  chief  justice  Yanghan,  Yaugh.  187.  Yin.  Abr.  Occupancy  and  Estates, 
B.  a.  3  Com.  Dig.  Estates,  F.  and  New  Abr.  Estate  for  life,  B.— [Note  241.] 

(6)  But  affimuUive  covenants  do  not  restrain.    28  H,  8.  Dy,  19.    Hal.  MSS. 

in)  See  Yin.  Abr.  Merger,  F.  4.  11.  Surrender, 
0)  The  case  put  is  lease  to  A,  during  tl^  life  of  B.  and  (7.  It  was  argued 
that  the  two  lives  being  a  bare  limitation  of  the  estate,  there  can  be  no  sur- 
vivorship, and  therefore  the  estate  determining  on  the  dropping  of  either  of 
ihe  two  lives;  but  the  court  held  contra.  So  in  XJtty  Dale's  case,  Cro.  Eliz. 
182.    See  further  Mo.  8.  pi.  82. 
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case  hath  bat  one  freehold,  which  hath  this  limitation,  dmng 

his  owne  life,  and  during  the  lives  of  two  others.     And  herein 

is  a  diTersity  td  be  observed  betweene  several  estates  in  several 

degreeS)  and  one  estate  with  several  limitations.     For  in  the 

first,  to  estate  for  a  man's  own  life  is  higher  than  for  another 

man's  life,  but  in  the  second  it  is  not.    As  if  A.  be  tenant  for 

life,  the  remainder  or  reversion  to  £.  for  life,  A,  may 

surrender  to  B,  99^  for  the  estate  of  B.  for  terme  of 

(ADte  31.  b.        his  own  life  is  higher  than  an  estate  for  another  man's 

Post  273.  b.)      life :  and  therefore  if  tenant  for  life  infeoffe  him  in 

A  ^.  ^'  remainder  for  life,  this  is  a  surrender,  and  no  forfeiture.     And 

albeit  an  estate  for  terme  of  a  man's  own  life  be  but  one  freehold, 
30  Abb.  p.  47.  jet  may  severall  freeholds  in  oertaine  cases  be  derived  out  of  the 
\*  r '  \^^\  *'  ^''^^f  "w^^^'co^  ^^^  bookes  are  very  plentiful,  and  whereof  you 
(  Co.  7  .  .)      ji^y  disport  yourselves  for  a  time.     As  if  tenant  for  life  maketh 

13  R.  2.  a  lease  by  deed,  or  without  deed,  to  him  in  the  remainder,  or 
Dow.  95.  reversion,  in  taile  or  in  fee,  for  the  terme  of  the  life  of  him  in  the 
perCur.  remainder  or  reversion,  and  after  he  in  the  remainder  taketh 
18  B.  3.' 48.  wife  and  dieth,  his  wife  shall  not  be  endowed,  for  tenant  for  life 
(2  Bo.  Abr.  497.  shall  enjoy  the  land  again;  for  forfeiture  it  cannot  be,  for  he  in 
PoBt  336.  a)       ^YiQ  remainder  was  party;  and  surrender  it  cannot  be,  for  that 

his  whole  estate  was  not  given  (1). 

7  H.  5. 4.  The  heire  maketh  a  lease  for  life,  reserving  a  rent,  against 

whom  the  wife  recovereth  her  dower  and  dieth,  the  lessee  shall 
have  the  land  againe  for  life,  and  the  rent  is  revived. 
29  Abb.  p.  04.  So  it  is,  if  tenant  for  life  take  husband  and  by  deed  indented 

they  make  a  lease  to  him  in  the  reversion  for  the  life  of  the 
husband,  reserving  a  rent,  this  is  neither  forfeiture,  nor  absolute 
surrender,  for  the  cause  aforesaid,  and  the  reservation  is  good. 

8  E.  2.  B,  seised  of  lands  in  fee,  taketh  to  wife  Is.  and  infeoffes  C, 

Aft  E^H^'ia         "^  ^^'  ^^^  takes  Alice  to  wife ;  C.  dieth,  Alice  is  endowed ;  B. 
'  *    *        dieth.  Is.  recovereth  dower  against  Alice  and  dieth,  Alice  shall 
enjoy  the  land  againe  during  her  life  ^2). 
[•]  2  H.  6. 7.  A.  and  [a]  B,  joyntenants,  J.,  for  life,  and  B.  in  fee,  joyne 

18  B  2  Br  835  ^  *  ^®*^®       ^*^®  ^^^'  ^*  ^       *  reversion,  and  shall  joyne  in  an 

jp.  N.'  B.  69.  P. '  action  of  wast  (4). 

[6]  27  H.  8.13.        Tenant  for  [6]  life  and  he  in  the  reversion  joyne  in  a  lease 

22  H  6  2^  ^®'  ^*^*^'  **  ^  ^  '  ^^**  *^^^  ^^*^  joyne  in  an  action  of  wast,  and 

17  E.  3.  9.  b.  ^^^  ^^®  lessee  for  life  shall  recover  the  place  wasted,  and  he  in 

reversion,  damages  (5). 
[e]  37  H.  e.  27.        Tf  a  man  grant  [c]  an  estate  to  a  woman  dum  sola  fuit,  or 

14 1*  2  ^^*  durante  viduitate,  or  quamdiu  se  bene  g^esserit,  or  to  a  man  and 

Grant,  92.  ^  woman  during  the  coverture,  or  as  long  as  the  grantee  dwell 

3  E.  3. 16.  in  such  a  house,  or  so  long  as  he  pay  xl.  &c.  or  untiU  the 

14  H.  8. 13.  grantee 

(1)  1  E.  3. 15.  Vid.  41  Ass,  2.  A  tenant /or  life,  remainder  to  B.  in  tail, 
remainder  to  C,  in  fee;  A,  enfeoffs  B.  and  his  wife  and  their  heirs;  B,  dies 
without  issue;  now  there  is  a  forfeitare  and  C  may  enter,  Hal.  MSS. — 
[Note  242.] 

(2)  Hic/oif.  21.    Hal.  MSS. 

?3)  13  E.  4.  4.     Dy,  237.     So  of  a  gift  in  tail.    88  E,  3.  7.     Hal.  MSS. 

(4)  And  the  iorit  ought  to  bead  ezhssredationem  B.  13  E,  2.  Brief,  835. 
Hal.  MSS. 

(5)  3  H.  7.  9.  P.  43  Eliz.  C.  B.  2>.  D.  n.  4.  But  if  the  lease  be  without 
deed  it  is  a  iurrender,    10S.7.d.    1  Btp,  Bredon's  ease*    Hal.  MSS. 
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grantee  be  promoted  to  a  benefice,  or  for  any  like  incertaine 
time,  which  time,  as  BracUm  saith,  is  tempoi  indeienmnaitum  :  Braotioiif  lib.  4. 
in  all  these  cases,  if  it  be  of  lands  or  tenements,  the  lessee  hath  ^*  ^^^|,.  ^ 
in  judgment  of  law  an  estate  for  life  determinable,  if  liTerv  be  ^i^'i^ 
made  (a);  and  if  it  be  of  rents,  ad?owsons,  or  any  other  thing  (i  Ro.  Abr. 
that  lie  in  grant,  he  hath  a  like  estate  for  life  by  the  delivery  of  ^^O 
the  deed,  and  in  count  or  pleading  he  shall  alledge  the  lease,  and 
conclude,  that  by  force  thereof  he  was  seised  generally  for  terme 
of  his  life  (6). 

If  a  man  make  lease  of  a  manor,  that  at  the  time  of  the  lease  iP  ^^  '^-  ^0 
made  is  worth  zxl.  per  aainum,  to  another  until  cl.  be  paid,  in 
this  case  because  the  annuall  profits  of  the  manor  are  inoerta^n, 
he  hath  an  estate  for  life,  if  livery  be  made  determinable  upon 
the  levying  of  the  c  1.  (7).  But  if  a  man  grant  a  rent  of  zxl.  per  83  Ass.  p.  2. 
annum  until  cl.  be  paid,  there  he  hath  an  estate  for  five  yeares,  (Plow.  27S.) 
for  there  it  is  certaine,  and  depends  upon  no  incertainty.    And 
yet  in  some  cases  a  man  shall  have  an  incertaine  interest  in  lands  8  Oo.  94.  b. 
or  tenements;  and  yet  neither  an  estate  for  life,  for  yeares,  or  J^SP'l^"^'  ^^^' 
at  will  (8).     As  if  a  man  by  his  will  in  writing,  devise  his  lands  27  h.  8. 6*. 
to  his  executors  for  payment  of  debts,  and  until  his  debts  be  14  h.  s!  18. 
paid  ',  in  this  case  the  executors  have  but  a  chattell,  and  an  in-  21  Ass.  p.  8. 
certaine  interest  in  the  land  until  his  debts  be  paid ;  for  if  they 
should  have  it  for  their  lives,  then  by  their  death  their  estate 
should  cease,  and  the  debts  unpaid ;  but  being  a  chattell,  it  shall 
go  to  the  executors  of  executors  for  the  payment  of  his  debts ; 
and  so  note  a  diversity  betweene  a  devise  and  a  conveyance  at 
the  common  law  in  his  life  time.     And  tenant  by  statute  mer- 
chant, by  statute  staple,  and  by  elegit^  have  incertaine  interests 
in  lands  or  tenements,  and  yet  they  have  but  chattells,  and  no 
freehold,  whose  estates  are  created  by  divers  acts  of  parliament, 
whereof  more  shall  be  said  hereafter.     And  so  have  gardians  in 
chivalry  which  hold  over  for  single  or  double  value  incertaine 
interests,  and  yet  but  chattells. 

If  one  grant  lands  or  tenements,  reversions,  remainders,  rents,  Vid.  Sect  881. 
advowsons,  commons,  or  the  like,  and  express  or  limit  no  estate^  ^.A|^  ^^'  ^' 
the  lessee  or  grantee  (due  ceremonies  requisite  by  law  being  j^y„^  3qq^ 

Serformed)  hath  an  estate  for  life  (9).     The  same  law  is  of  a 
eclaration  of  a  use  (10).     A  man  may  have  an  estate  for  terme  ^  n  ^  «• 
of  life  determinable  at  will ;  as  if  the  king  doth  grant  an  office  to  /g  oo.*86.'b. 

one  Post '233.  si) 


(a)  4  Go.  8.  a.  ace. 

(6)  A,  leases  to  B,  tiU  A.  makes  L  S.  haUy  of  his  manor :  adjudged  ajree- 
hold,  K  87  Bl.  Buder  and  Ridgely,  Vid.  1  Rip.  Bredon's  case.  Rent 
granted  to  A.  for  Zi/e,  if  B.  or  C.  shall  so  long  live.  But  if  there  be  an  estate 
with  such  conditional  limitation,  it  ought  to  he  pleaded  toith  the  limitation^  and 
continuance  shall  he  averred;  for  otherwise  it  fails.  Vid.  Dy.  192.  Hal. 
MSS.— [Note  243.] 

(7)  nut  feoffment  to  the  um  of  A,  for  life,  remainder  to  the  use  of  B.  his 
executors  and  assigns,  till  ten  pounds  shall  he  levied  out  of  the  profits,  ruled  to 
he  a  chattel.     Hal.  MSS.— [Note  244.] 

(8)  Plowd.  Comment.  273.     Hal.  MSS. 

(9)  Hie  sedt.  283.  But  if  termor  far  years  devises  his  house  generally  with- 
out showing  what  estate,  the  whole  term  passes.  14  Eliz.  Dy.  807.  Hal.  MSS. 
—[Note  245.] 

(10)  21  H.  8.  5.  hy  Shdly.    Hal.  MSS. 
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one  at  wiU,  and  grant  a  rent  to  him  for  the  exercise  of  his  office 

for  terme  of  his  me,  this  is  determinable  upon  the  determination 

of  the  office. 

Vide  SMt  S81.       A.  tenant  in  fee  simple,  makes  a  lease  of  lands  to  J9.  to  have 

(I  Ro.  Abr.        and  to  hold  to  B.  for  terme  of  life,  without  mentioning  for  whose 

^^*)  life  f  ^  giiall  be,  it  shall  be  deemed  for  terme  of  the  life  of  the 

lessee,  for  it  shall  be  taken  most  stronslj  against  the  lessor,  and 
as  hath  beene  said  an  estate  for  a  man  s  own  life  is  higher  than 
for  the  life  of  another  (11 V  Bat  if  tenant  in  taile  m&e  such  a 
lease  without  expressing  /or  whose  life,  this  shall  be  taken  but 
for  the  life  of  the  lessor,  for  two  reasons. 
(Post  188.)  First,  when  the  construction  of  any  act  is  left  to  the  law,  the 

law  which  abhorreth  injury  and  wrong,  wiU  never  so  construe  it 
as  it  shall  work  a  wrong :  and  in  this  case,  if  by  construction  it 
should  be  for  the  life  of  the  lessee,  then  should  the  estate  taile  be 
discontinued,  and  a  new  reversion  gained  bv  wrong :  but  if  it  be 
construed  for  the  life  of  the  tenant  in  tailci  then  no  wrong  is 
wrought.  And  it  is  a  generall  rule,  that  whensoever  the  words 
4  E.  2.  Wut  11.  of  a  deed,  or  of  the  parties  without  deed,  may  have  a  dou- 

17  E.  3.  7.  ble  intendment,  and  the  one  standeth  with  law  and 

Pml  m.  to  *     *^.  "^^*'  ^^^  *^®  ®***®'  ^®  wrongfull  and  against  law,  f  49 .  "I 

the  intendment  that  standeth  with  law  shall  be  taken.  L    ^*     J 

Secondly,  The  law  more  respecteth  a  lesser  estate 
by  ri^ht,  than  a  larger  estate  by  wrong ;  as  if  tenant  for  life  in 
remamder  disseise  tenant  for  life,  now  he  hath  a  fee  simple,  but 
if  tenant  for  life  die,  now  is  his  wrongfull  estate  in  fee  by  judg- 
ment in  law  changed  to  a  rightfull  estate  for  life. 
19  H.  6.  ^  ^  ™^^  retaine  a  servant  generally  without  expressing  any 

7  H.  4.  32.  time,  the  law  shall  construe  it  to  be  for  one  yeare,  for  that 

7  B  a!  m'  retainer  is  according  to  kw.    Vid,  28  E,  3.  cap.  1,  &c.  (1).     To 

18  E.  3.  60.  ^^^^  ^P  ^^^^  point  It  hath  been  adjudged,  that  where  tenant  in 
28  E.  3. 0.  i,  taile  made  a  lease  to  another  for  terme  of  life  generally,  and 
fi^'fr  i.  AA  ^^'  released  to  the  lessee  and  his  heires,  albeit  betweene  the 
38  E.  3.' 23*  24.    ^^^^^^  ^^  ^^^®  ^^^  ^^^  ^  ^^  simple  passed,  yet  after  the  death 

of  the  lesseef  the  entry  of  the  issue  in  taille  was  lawfull ;  which 
could  not  be,  if  it  had  been  a  lease  for  the  life  of  the  lessee,  for 
then  by  the  release  it  had  beene  a  discontinuance  executed  (2). 
But  let  us  now  retume  to  Littleton. 

f  It  9e0m»  that  lessee  %•  here  %n»erted  /or  lessor.  06C !• 

(11)  Yid.  8  U,  3.  3.  A.  lessee  far  life  maJces  lease  to  B,  and  C,  on  con- 
dition that  if  they  die  leaoing  A.  then  the  land  shall  revert  to  A.  without 
determining  any  estate  certain  in  the  grant.  All  the  estate  passes  under  t/ie 
condition^  for  in  praacipe  A.  was  not  received  on  default  of  B.  and  C.  Hal. 
MSS.— [Note  246.] 

(1)  Mr.  Barrington  calls  this  a  supposed  statute,  because  the  intervention 
of  the  commons  is  not  mentioned ;  and  the  introductory  part  seems  to  justify 
the  observation;  for  the  style  is  like  that  of  an  ordinance  of  the  king  in 
council :  the  words  being  that  the  king  cum  prcelatis  nobilibus  etperitis  et  aliis 
iihi  assistentibtu  deliherationem,  habuit  et  tractatum  ;  de  quorum  unanimi  con- 
sUio  ordinavit.  See  Observat.  on  Ant.  Stat.  2d  ed.  206.  However,  the  23  E. 
8.  appears  to  have  beene  always  treated  as  a  statute,  and  Fitzherbort,  in  his 
commentary  upon  the  writ  founded  upon  it,  calls  it  by  that  name.  Fitzh.  Nat. 
Br.  167.  B.— [Note  247.] 

(2)  That  is,  if  the  lease  was  for  the  life  of  the  lessee  it  would  be  a  discon- 
tinuance for  life,  and  the  tenant  in  tail  would  thereby  raise  in  himself  a  new 

reversion 
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AND  it  u  to  he  under$toodj  that  there  is  feoffor  aihd  feoffee^  donor 
and  doneej  lessor  and  lessee.  Feoffor  is  properly  where  a  man 
infeoffes  another  in  any  lands  or  tenements  in  fee  simple^  he  which 
maketh  the  ev^eoffment  is  called  the  feoffor,  and  he  to  whomthe  feoffment 
is  made  is  called  the  feoffee.  And  the  donor  is  properly  where  a  man  giveth 
eertaine  lands  or  tenements  to  another  in  taile,  he  which  maketh  the  gift 
is  called  the  donor,  and  he  to  whom  the  gtft  is  made  is  called  the  donee. 
And  the  lessor  is  properly  where  a  man  htteth  to  another  lands  or  tene- 
ments for  term  of  life,  or  for  term  of  years,  or  to  hold  at  will,  he  which 
maketh  the  lease  is  called  lessor,  and  he  to  whom  the  lease  is  made  is 
called  lessee.  And  every  one  which  hath  an  estate  in  any  lands  or  tene- 
ments for  term  of  his  otvne  or  anotJier  man's  Itfe,  is  called  tenant  of 
freehold,  and  none  other  of  a  lesser  estate  can  have  a  freehold  ;  but  they 
of  a  greater  estate  have  a  freehold  ;  for  he  in  fee  simple  hath  a  freehold, 
and  tenant  in  taUe  hath  a  freehold,  ^c. 

THIS  and  the  rest  that  follow  in  this  Chapter  concerning  the 
description  of  feoffor  and  feoffee,  donor  and  donee,  and  lessor 
and  lessee,  are  erident. 

"  And  it  is  to  he  understood^  thcU  there  isfeoffer  andfeoffee,  dfc" 
Vide  Sect  2,  where  a  lifht  touch  is  given  who  maj  purchase. 
Now  somewhat  is  to  be  said,  who  have  ability  to  enfeoffe,  &c.  and 
may  be  a  feoffor,  donor,  lessor,  &c.  Whosoever  is  disabled  by  the 
common  law  to  take,  is  disabled  to  infeo&,  &o.    But  many  that 
have  capacitie  to  take,  have  no  abilitie  to  infeoffe,  &c.  as  men  at-  Bracton,  lib.  5. 
tainted  of  treason,  felony,  or  of  a  preemwaire,  aliens  borne,  the  ^•.'^^^• 
king's  villaines,  traitors,  felons,  &c.  he  that  hath  offended  against  p|i^u°]iK  sf^ 
the  statutes  of  prssmunire,  after  the  offences  committed  ^3)  if  at-  c&.  3.' and  lib.  6. 
tainders  ensue,  ideots,  madmen,  a  man  deafe  dumbe  and  blinde  (a)  o^  ^^i  ^O* 
from  his  nativity,  a  feme  covert,  and  infant  (4),  a  man  by  dures ; 

for 
J 

reversion  in  fee,  and  the  release  by  passing  such  new  reversion  in  fee  to  the 
discontinuee,  would  merge  his  estate  for  life  and  make  it  a  fee  executed ;  which 
enlargement  of  the  estate  for  life  would  proportionably  enlarge  the  discontinu- 
ance for  life,  and  so  make  it  a  discontinuance  in  fee  as  much  as  if  the  first  con- 
veyance by  the  tenant  in  tail  had  been  for  that  estate.  See  further  on  this 
subject,  post.  Sect.  620.— [Note  248.] 

(8)  As  to  conveyances  made  by  felons  or  by  offenders  against  the  statutes  of 
prmmunire  between  indictment  and  attainder,  see  W.  Jo.  217.  Cro.  Cha.  172, 
and  Wils.  vol.  1.  part  2.  page  219. 

(a)  See  the  authorities  in  dt.  Deaf,  Dumb,  and  Blind,  7  Yin.  323,  and  1 
Hale  Hist.  P.  C.  34. 

(4)  There  is  an  important  difference  between  the  deeds  of  femes  covert  and 
infants.  Those  of  the  former  are  always  void ;  but  those  of  the  latter  are 
sometimes  void,  and  sometimes  only  voidable.  As  to  the  distinction  between 
voui  and  voidable  in  the  case  of  deeds  by  infants,  see  a  case  in  Burr.  4.  part  3. 
fol.  1794,  in  which  the  court  held  a  conveyance  by  lease  and  release  by  an  in- 
fant to  be  voidable  only.     See  further  post.  Sect.  259. — [Note  249.] 
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for  the  feoffments;  Sec.  of  these  may  be  avojded.  But  an  here- 
2  H.  6.  M.  7.  ticke,  though  he  be  convicted  of  heresie,  a  leper  removed  by  the 
mUd.  Doct  ^^^^^  ^^  fr<^™  *1^P  society  of  men,  bastards^  a  man  deafe  dambe 
and  Stad.  or  blinde^  so  that  he  hath  understanding  and  sound  memory, 

lib.  2.  Oft.  39.       albeit  he  expresses  his  intention  bv  signs,  tdllaine  of  a 

common  BST  person  before  entne,  or  the  like,  may  f  ^43. 1 
infeoffe,  &c.  L    ^*    J 

[a]  32  H.  8.  [a]  All  feoffments,  gifts,  grants,  and  leases  by  bishops, 

cap.  28.  albeit  they  be  confirmed  by  the  deane  and  chapter,  by  any  of 

^i^^edL^  the  oolledges  or  halls  in  either  of  the  Universities,  or  elsewhere, 

14  Bi.  oa.  10.  deans  and  chapters,  master  or  gardian  of  any  hospital,  parson, 
13  Bl.  ea.  11.  vicar,  or  any  other  having  spiritnall  or  ecclesiaatical  living,  are 
18  Bl.  ca.  20.  j^igQ  ^  jjg  avoyded ;  [h]  and  all  the  said  bodies  politique  or  oor- 
[6]  4  0^76.120.  porate  are  by  the  statutes  of  the  realm  disabl^  to  make  any 
5  Co.  6. 14.  conveiance  to  the  king,  or  to  any  other,  as  it  hath  been  adjudged : 
i/co*67  which  statutes  have  been  made  since  Littleton  wrote  (1). 

Magdalen^  Col-  ^^  ^^  provided  [c]  by  the  statute  of  Magna  Charta,  quddnuUtu 
ledge  case.  liber  homo  del  de  cxlero  amplius  alicui  de  terrd  sud  qudm  ut  de 

Vide  ^^2^<^®  residue  terrm  mee  posset  sufficienf  fieri  domino  feodi  servitum  ei 
[e]  Magna  dehitum  qudd  pertinet  ad  feodum  Ulvd.     Upon  which  act  I  have 

Charta,  cap.  32.  heard  great  question  \d\  made,  whether  the  feoffments  made 
^^7^2'  ^P*  *•  against  that  statute  were  voydable  or  no ;  and  some  have  said 
OUnTiL  lib.  7.  ^^^  ^^®  Statute  intended  not  to  avoyd  the  feoffment,  but  impli- 
ca.  1.  cite  to  direct  the  tenure,  viz.  that  the  tenant  should  not  infeoff 

^»«t  ^i*>- !•  another  of  parcell  to  hold  of  the  chief  lord  (that  is  of  the  next 
Fleta,  Ubfa!  lord)  but  to  hold  of  himselfe,  and  then  the  lord  may  distreine  in 
cap.  8.  *  *  everie  prt  for  his  whole  service  without  any  prejudice  unto  him. 
[^Vide  an  ex-  But  this  opinion  is  against  [e"]  the  authoritie  of  our  bookes,  and 
t?o"*hei^^ter  *g*i»8t  the  said  statute  of  Magna  Oharta.  For  first  it  is  agreed 
a^jadioat'  in  10  H.  7,  that  as  well  before  the  statute  as  after,  a  tenant 

coram  Rege,  which  held  two  acres  might  have  aliened  one  of  the  acres  to 
i^ThManrf^^  ^'  ^^^^  ®^  ^^°^»  *^^  notwithstandinir  the  lord  might  have  distrained 
Kott  A  Derb.  in  which  of  the  acres  he  would  for  his  whole  services;  and  rea- 
[e]  Bract  lib.  1.  son  teacheth  that  before  that  statute  a  tenant  could  not  have 
foL^b^b  aliened  parcell  to  hold  of  the  chiefe  lord ;   for  the  seignory  of 

33  B.  3.  '  tbe  lord  was  entire,  for  the  which  the  lord  might  distraine  in  the 

Arowry,  255.  whole  or  in  any  part,  and  which  the  tenant  by  his  own  act  can- 
f  ^20^'  ^™''  ^^^  divide  to  the  prejudice  of  the  lord  to  barre  him  to  distraine 
8^B.  4. 12.  ^n  any  part,  for  his  services,  as  he  should  doe,  if  he  should  en- 

feoffe  another  of  parcell  to  holde  of  the  chiefe  lord.  But  the 
tenant  might  have  made  a  feoffment  of  the  whole  to  hold  of  the 
chiefe  lord,  for  there  no  prejudice  ensued  to  the  lord  (2).    Others 

have 


(1 )  And  in  case  0/ corporation  aggreate,  as  dean  and  chapter y  the  lease  is  void 
against  the  dean  who  makes  the  lea^.  M.  13  Car.  B.  R.  Lloyd  and  Gregory. 
But  it  is  othemse  in  the  case  of  a  sole  corporation^for  there  it  is  void  only  against 
the  successor.  M.  44  Eliz.  C.  B.  Sounder^ s  case.  Hal.  MSS. — See  the  ob- 
servation on  the  case  of  Lloyd  and  Gregory,  post.  46.  a.  As  to  conveyances 
by  corporations  before  the  restraining  statutes,  see  post.  44.  a.  and  103.  a — 
[Note  260.] 

(2)  This  assertion  has  been  controverted,  as  repugnant  to  the  feudal  notions 
of  alienation,  and  inconsistent  with  any  reasonable  construction  of  the  statute 
quia  emptores  terrarum.  Wright's  Ten.  155.  Dalrympl.  Hist.  Feud,  Prop.  80. 
and  SuUiv.  Lect.  418.  In  fact  the  history  of  our  law  with  respect  to  the 
powers  of  alienation  before  the  statute  of  quia  emptores  terrarum  is  very  much 

involved 
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haye  said,  and  they  Baid  truly,  that  the  intention  of  the  statute  • 

was^  that  the  tenant  could  not  alien  parcell  (which  might  turn 
to  the  prejudice  of  the  lord)  without  his  assent,  and  this  appear- 
eth  cleerly  by  the  Mirror,     And  by  this  statute  the  king  tooke  jii,^,  ^p  5 
benefit  to  have  a  fine  for  his  licence,  before  which  statute  no  fine  sect  2. 
for  alienation  was  due  to  the  king.     For  it  is  [/]  adjudged  that  Fleta,  lib.  3. 
for  an  alienation  in  time  of  Henry  the  second,  no  fine  was  due ;  ^?:  |^  j^ 
and  it  appeareth  in  our  bookes,  that  if  an  alienation  had  beene  p.  37. 
made  before  20  H,  3,  no  fine  was  due  to  the  king  for  alienation  (8).  20  Ass.  p.  17. 
Now  it  is  to  be  observed,  that  oftentimes  for  the  better  under-  ^®  ^-  ^'  ^^^ 
standing  of  our  bookes,  the  advised  reader  must  take  light  s/ks^'o.  16. 
from  historic  and  chronicles,  especially  for  distinction  of  times.  Vide  Staanf: 
And  therefore  Matthew  Paris  (who  in  his  Chronicle  reoiteth  ?Ji5J^*p^- 
Magna  Charta)  (4)  testifieth  that  King  Henry  the  third  by  evill  Wmlsingham, 
counsell  (and  especially,  as  the  truth  was,  of  Hubert  de  Burgo  37.  39. 
then  chief  justice)  sought  to  avoyde  the  Great  Charter  firat  S^^*^?; 

Magna  Charta  there  ▼oached,  whioh  was  the  eharter  of  King  John,  for  it  was  oited 
before  9  H.  3. 

granted 

involved  iU'  obscurity.  See  Bract.  Ub,  2.  cap.  19.  where  the  author  inquires^ 
si  ilU,  cwi  datum  est,  rem  datam  ttUerius  dare  posset.  See  also  Bract,  lib.  2. 
cap.  5.  and  Staunf.  Praerog.  cap.  7. — [Note  251.] 

'  (8)  Nota,  /or  seizure  of  serjeanties  aliened  without  license,  it  seems  that  it 
foa^s  the  ancient  law,  Yid.  Roger  Hovedon,  783.  It  was  one  0/ the  articles  inteT 
capitula  coronse  R.  1,  de  serjantiis  alienatis,  and  so  it.  still  continues.  Claus. 
7  Johann.  m.  11.  precept  to  seize  serjantias  theinagiaet  dengagiatent.  de  houore 
Lancaster  alienat.  post,  primam  coronation.  H.  2.  Yid.  T.  7  £.  1.  Coram  rege 
Gilbertus  de  la  Clare  comes  Gloucester  impeached  for  alienation  m,ade  to  his 
/a-iher.  Yid.  24  E.  3.  71.  special  custom  to  aliencUe  without  license.  Yideturper 
Rot.  Pari.  29  E.  3.  n.  18.  quod  other  tenures  than  serjanties  the  prerogaMve 
began  in  the  time  0/ Edward  the  first  Nota,  it  seems  that  the  statute  of  quia 
emptores  takes  away  licenses  and  pardons  0/ alienations  in  case  0/ tenure  of  a 
siuhject.  Tet  see  14  H.  4t.  4.  recordare  longum  for  custom  of  the  honour  of 
Gloucester,  and  Rot.  Pari.  38  H.  6.  n.  29  pro  ducatu  Comubise  ubi  such  a 
custom  Rot.  Pari.  8  E.  2.  m.  7.  in  scedula  pendente  dorso.  '' Accord  est  et 
<'  assenstt  per  archevesques  evesques  abbes  priores  countes  et  barons  et  autres 
^'  du  realme  in  parliament  le  roy  summons  a  Westminster  octab.  Hil.  8  E.  2, 
"  que  euz  desornes  nul  fine  demandront  ne  prendront  des  frankhomes,  pur 
^<  entrer  terres  et  tenements  que  sent  de  leur  fee,  issint  totes  voyez  que  per 
'^  tiel  feoffments  ils  ne  soient  pas  eloignes  de  leur  services  ne  leur  services 
<<  dedits."  Hal.  MSS. — ^From  lord  Hale's  observing,  that  the  crown's  right 
of  seizure  for  alienation  of  serjanties  without  lieense  stiU  continues,  it  seems, 
that  his  note  on  the  subject  was  written  before  the  12  Cha.  2.  c.  24,  which 
converts  tenures  by  knight  service  into  socage,  and  takes  away  fines  of  aliena- 
tion.    See  post.  43  b.  n.  2.— [Note  252.] 

(4)  Note  pro  carta  de  libertatibus.— Carta  regis  Johann.  proclamata  19 
Junii  17  Johann.  apud  Runimede,  Pat.  17  Johann.  m.  38.  dorso.  Carta  de 
libertatibus  sub  H.  3.  magna  scilicet  de  libertatibus,  et  minor  sive  de  foresta, 
proclamantur  8  Maii  9  H.  3,  prima  pars  claus.  9  H.  8.  m.  14.  dorso  interrupt, 
et  cancell.  Matth.  Paris  sub  anno  1227,  p.  336,  but  afterwards  confirrned  by 
H,  3.  Rex  confirmat  ^'  omnes  libertates,  &c.  contentas  in  cartis  quas  fecimus 
'<  cum  minoris  sBtatis  essemus  tarn  in  magna  carta  quam  in  carta  de  foresta.^' 
Cart.  21  H.  3.  n.  4.  oonfirmatur  per  stat.  Marlbr.  cap.  5.  et  tuncprimum  devenit 
statutum,  viz.  52  H.  4.  Hal.  MSS. — See  a  most  accurate  history  of  the  m^agna 
charta  of  king  John  and  that  of  Hen.  3,  in  the  introductory  discourse  to  Mr. 
justice  Blackstone's  valuable  edition  of  the  charters. — [Note  258.] 
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granted  by  his  father  king  Jokn^  and  afterwards  granted  and 
confirmed  by  himselfe  in  the  ninth  of  Heniy  the  third,  for 
that  as  he  the  said  king  John  did  grant  it  by  dures,  and  that 
he  himself  was  within  age  when  he  granted  and  confirmed  it. 
But  forasmnch  as  afterwards  the  said  king  ffeniy  the  third,  in 
the  twentieth  yeare  of  his  raigne,  at  what  time  he  was  nine  and 
twentie  yeares  old,  did  grant  and  confirme  the  said  Great  Charter ; 
for  that  cause,  to  put  out  all  scruples,  is  the  twentieth  yeare  of 
Htfiity  the  third  named,  albeit  in  law  the  king's  charter  granted 
in  the  ninth  yeai«  of  Henry  the  third  was  of  force  and  validitie, 
notwithstanding  his  nonage  (a),  for  that  in  judgment  of 
law  the  king,  as  king,  cannot  be  said  to  be  a  WSt  minor ;  r4:3«  1 
for  when  the  royallbodie  politique  of  the  king  doth  L  ^'  J 
meete  with  the  naturall  capacity  in  one  person,  the  whole 
bodie  shall  have  the  qualitie  of  the  royall  politique,  which  is 
the  greater  and  more  worthy,  and  wherein  is  no  minoritie  (1). 
K^  R?'  ^^  h^'  ^or^  omne  mafus  trahit  ad  %ed  quod  est  mintu.  And  it  is  to  be 
by  s  ipwith.       observed,  that  no  record  can  be  found,  that  either  a  license  of 

alienation  was  sued,  or  pardon  for  alienation  was  obtained  for 
an  alienation  without  licence  at  any  time  before  the  twentieth 
yeare  of  Henry  the  third,  and  it  is  holden  in  the  twentieth  of 
Edward  the  third,  that  a  licence  for  alienation  grew  by  this 
statute. 

Now  in  the  case  of  a  common  person  it  was  the  common 
opinion,  that  if  the  tenant  had  aliened  any  parcell  contrary  to 
the  said  act,  that  he  hinuselfe  was  bound  by  his  owne  act,  but 
Brit  fo.  28.  88.  that  his  heire  might  have  avoyded  it;  and  in  the  king's  case 
186, 187.  245.  many  held  the  same  opinion.  For  BriUon  saith,  ne  counts,  ne 
B«EiB  ciTj!  bar 0718,  ne  chivaler,  ne  sevjanU,  que  ieignonten  chie/e  de  nous  ne 
Fleto,'  lib.  6.  purr^  my  dismember  nous  fees  sauns  licence :  que  nous  nepuissent 
oap.  29.  aoo.  per  droit  engettre  les  purchasors,  d^c.  And  herewith  agreeth 
iM?'i22.  Fleta,  and  our  bookes.     But  now  by  the  statute  1   iJ.  3. 

29  Ab8.  pi.  19.  0.  12.  &  84  E,  8.  c.  15,  although  the  king's  tenant  in  chiefs  or 
14  B.  3.  Qaare  by  grand  serjantie  doe  alien  ail  or  any  part  without  licence, 
UH*4  2  3  yet  is  there  not  any  forfeiture  of  the  same,  but  a  reasonable 
9  £1.3.  fo.' 26.  ^^6  therefore  to  be  paid.  And  note,  it  appeareth  by  the 
1  E.  3.  oa.  12.  preamble  in  1  E,  8,  that  complaint  was  made  that  land  holden 
1*0^*  81  *82  ^^'  ®^  *^®  ^'^?  ***  capite,  being  aliened  without  licence,  was  seized 
in  Seignior'  ^^  forfeited.  And  in  the  case  of  a  common  person,  the  statute 
Cromweirs  ease,  of  18  E,  1,  De  quia  emptores  terrarum  hath  made  it  cleare,  for 

this  hath  in  e£fect  as  to  the  common  persons  taken  away  the 
Begist  Inst  lea  8&id  statute  of  Magna  Charta,  cap.  82,  for  thereby  it  is  provided, 
brerofl  de  one-  qudd  liceat  unicuique  lihero  hominiterrcu  suas  seu  tenernenta  sua, 
ilorti'onr  '***      seu  partem  inde  ad  voluntatem  suam  vendere,  ita  qu^/eojffatus 

tenecU,  &c,  de  capitcUi  domino.  And  herein  are  divers  notable 
points  to  be  observed.  First,  that  this  word  liceat  proveth  that 
the  tenant  could  not,  or  at  least  wayes  was  in  danger  to 
alien  parcell  of  his  tenancy,  &c.  upon  the  said  act  of  Magna 
Charta.  Secondly,  that  upon  the  feoffment  of  the  whole,  the 
tenant  shall  hold  of  the  chiefe  lord.     Thirdly,  that  the  tenant 

might 

(a)  2  Inst,  and  case.  E.  8.  Eeilw.  138.  4  Inst.  209.  Case  of  Dutchy  of 
Lancaster,  Plow.  212.  where  the  subject  is  fully  discussed. 

(1)  See  this  subject  considered  at  large  in  the  case  of  the  dutchy  of  Lan- 
caster, Plowd.  214,  ^nd  in  WiUion  and  Berkley,  Plowd.  284. 
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sugHt  infeoffe  one  of  part  to  hold  pro  parHcvla  of  the  chiefe 
lora.  But  this  act  the  (the  king  being  not  named)  doth  not  take 
away  the  king's  fine  due  to  him  bj  the  statute  of  Magna 
Oharta  (2). 

^^FreefuM.^*    Here  it  appeareth  that  tenant  in  fee,  tenant  in  (Piowd.  661.  b. 
taile,  and  tenant  for  life,  are  said  to  have  a  franktenement,  a  ^*^'^.      ,,.    . 
freehold  so  called,  because  it  doth  distinguish  it  from  termes  of  fo[^j^' 
jeares,  chattels  upon  incertaine  interests,  lands  in  villenage,  Brit  cap.  32. 
or  customary  or  copyhold  lands.     Liberum  autem  tenementum  *  *7. 
dicitur  ad  dtfferentiam  viXlenagiiy  et  mUanorum  qui  tenent  viUe-  f^!^"' 
nagiufn^  quia  non  hahent  actionem  nee  axMO/m^  dhc.  item  quod  nt  Regist  Jndio. 
suum  et  non  alienumy  hoc  est,  si  teneat  nomine  odieno  utfir^narius  W.  7$. 
et  ad  terminum  vd  sicut  creditor  ad  vadium.     And  note  that 
tenant  by  statute  merchant,  statute  staple,  or  elegit,  are  said  to  28  Asa,  p.  7. 
hold  land  ut  liberum  tenementum  until  their  debt  be  paid ;  and  ^-^  «*•  1^- 
yet  in  troth  they  (as  hath  beene  said)  have  no  freehold,  but  a  oatoribQ  "*'" 
chattel,  which  shall  go  to  the  executors,  and  the  executors  also  an.  13  E.  i. 
if  they  be  ousted  shall  have  an  assise.   But  (ut)  is  similitudinary ,  |J  |-  '•  <»•  J- 
because  they  shall  by  the  statutes  have  an  assise  as  tenant  of  p^  ^^  b\1l78.* 
the  freehold  shall  have,  and  to  that  respect  hath  a  similitude  of  (Ante  42.  a.)* 
a  freehold,  but  nuUwfi  simile  est  idem  (3). 


Chap.  7.     Tenant  for  terme  of  yeares.     Sect.  58. 

JfENANT  for  term  of  yeares  is  where  a  man  letteth  (lou  home 
lessa)  lands  or  tenements  to  another  for  terme  of  certaine  yeares, 
after  the  number  of  yeares  that  is  accorded  between  the  lesser  and  the 
lessee.  And  when  the  lessee  entreth  by  force  of  the  lease,  then  is  he 
tenant  for  tearme  of  yeares;  and  if  the  lessor  in  such  case  reserve  to  him 
a  yearly  rent  upon  such  lease,.he  may  chusefor  to  distrains  for  the  rent 
in  the  tenements  letten,  or  eUe  he  may  have  an  action  of  debt  for  the 
arrerages  against  the  lessee*  But  in  such  case  it  behooveth,  that  the 
lessor  be  seised  in  the  same  temements  at  the  time  of  his  lease;  for  it  is 
a  good  pUe  for  the  lessee  to  say,  that  the  lessor  had  nothing  in  the  tene- 
ments at  the  time  of  the  Uaee,  except  the  lease  be  made  by  deed  indented^ 
in  which  case  suchplee  lieth  not  far  the  lessee  to  plead. 

^'  IXTHERE  a  man  letteth  (lou  home  lessa)  lands,  dhc."   Lessa 

and  lease  is  [a]  derived  of  the  Saxon  word  leo^um,  or  [a]  Mirror, 
leasum,  for  that  the  lessee  commeth  in  by  lawful!  means  ^  [6]  and  JP-  ^  "«**•  ^^• 
dimittere  is  in  French  laysser,  to  depart  with  or  forgoe.  <,^p^  26°  A  lib.  k. 

fol.  220.    Fleta,  lib.  8.  cap.  12.  A  lib.  5.  eap.  34.  [(]  For  the  word  (dimitto) 

see  Sect  63L 

When 

(2)  Fines  for  alienation  are  taken  away  as  well  from  the  king  as  from  all 
others  by  the  12  Cha.  2.  chap.  24.  But  the  statute  saves  fines  for  alienation 
due  by  the  customs  of  particular  manors,  other  than  fines  for  alienation  of 
lands  holden  of  the  king  in  capite, — See  frirther  on  the  subject  of  alienation 
2  Inst.  65.  501.  Yin.  Abr.  tit.  Alienation,  SuUiv.  Lect.  page  159,  and  418, 
and  the  book  cited  in  fol.  43.  a.  note  2. — [Note  254.] 

(8)  See  8  Preston's  Convey,  168. 


44  a.]  Of  Tenant  for  yeares.    L.  I.  C.  t.  Sect.  58, 

When  Idttletan  wrotOi  many  persons  might  make 

leases  for  yeares,  <x  for  life  or  tST  lives  at  their  will  f  4:4*  1 

and  pleasure,  which  now  cannot  make  them  firme  in  L   a.    J 

law.     And  some  persons  may  now  make  leases  for 

yeares,  pr  for  life  or  lives  (ohserving  due  incidents),  firme  and 

good  in  law,  who  of  themselves  could  not  so  doe  when  Littleton 

[c]  32  H.  8.        wrote,  and  this  by  force  of  divers  acts  of  parliament  [c] ;  ae 

riS*  oh  w      i^a^aely  32  E,  8.  1  Eliz.  13  Eliz.  18  Mtz.  and  1  Jac.  RegtSf  of 

not  piinted  bat    vrhich  statutes  one  is  enabling,  and  the  rest  are  disabling. 

in  the  abridge-    When  LUUeUm  wrote,  bishoppes  with  the  confirmation  of  the 

TS!m\         11   ^^°®  '^^  chapter,  master  and  fellowes  of  any  colledge,  deanes 

18  Blift!  oapJ  6.    ^^^  chapters,  master  or  guardian  of  any  hospitall,  and  his 

1  Jao.  cap.  8. '    brethren,  parson  or  vicar  with  the  consent  of  the  patrone  and 

ordinary,  archdeacon,  prebend,  or  any  other  body  politique 
spiritttidl  and  ecclesiasticall  (concurrentihus  hiU  qus&  in  jure 
requirtmtur)  might  have  made  leases  for  lives  or  veares  without 
5  Co.  14.  case  limitation  or  stint.  And  so  might  they  have  made  gifts  in  taik 
de  eocleBiastical  or  states  in  fee  at  their  will  and  pleasure,  whereupon  not  onely 
oeT^Magdalen '  &^^^  decay  of  divine  service,  but  dilapidations  and  other  in- 
Golledgecase.  conveniences  ensued,  and  therefore  they  were  disabled  and 
Levesque  de  restrained  by  the  sayd  acts  of  1  Ultz.  13  Eliz,  and  3  Jac.  Regi% 
10^  60^L  ^  make  any  state  or  conveyance  to  the  king  at  all,  or  to  the 
(1  Sid.  162.)  *      subject ;  but  there  is  excepted  out  of  the  restraint  or  disability, 

leases  for  three  lives,  or  one  and  twenty  yeares,  with  such 
reservation  of  rent,  and  with  such  other  provisions  and  limita- 
(Cro.  Cha.  16.     tions,  as  hereafter  shall  appeare.     Also,  they  may  make  grants 
lo'r^fiR  ^^  ancient  offices  of  necessity  with  ancient  fees,  concurrentihuz 

PoUexf.  134»  ^*^  9V^  injure  requiruntur,  for  those  grants  are  not  within  the 
4  Mod.  16.  statute  of  82  ff.  8,  but  by  construction,  they  are  not  restaiued 

Knch,  191,  IM,  by  the  statutes  -of  1  Eliz,  or  13  Eliz.  because  these  ancient 
Cro!  Cha.  48.  offices  be  of  necessity,  and  with  the  ancient  fees,  and  so  no 
Cro.  Jao.  173.)    diminution  of  revenue  (1). 

There 

(1)  Vid.  29  Eliz.  Case  of  the  bishop  of  Chester,  who  had  anciently  used  to 
have  a  counsel  who  had  a  fee.  This  grantable  by  the  bishop  with  consent  of  dean 
and  chapter,  Nota,  though  it  be  not  an  office  of  time  which,  dsc.  yet  grantable, 
if  of  necessity,  as  in  the  case  of  the  bishop  of  GUmcester  founded  within  time  of 
memory,  M.  1  Car.  0.  B.  Orook,  n,  8.  Oook  and  Young,  Vide  that  it  it 
hdden,  that  though  it  be  a  new  office,  yet  if  necessary,  and  the  fee  is  reasonahU, 
being  confirmed  it  shaM  bind  the  successor  ;  <md  vide  the  grant  ofandeiU  office 
and  fee,  with  the  addition  of  a  new  fee,  which  notwithstanding  seem^good,  because 
the  office  is  ancient,  M.  2  Car.  C.  B.  Crook,  n.  7.  Oee^s  case.  If  it  had  been 
usual  to  grant  an  ancient  office  to  one  only,  a,  grant  to  two  is  not  good.  But  if 
it  has  been  once  granted  to  two,  or  graaUed  in  reversion  before  the  stcUute  1  ElLs. 
then  it  diaU  be  intended  to  have  been  ustuiUy  so  graaUed,  and  such  grant  to  two 
or  in  reversion  shall  bind  the  successor.  T.  8.  Car.  B.  R.  Crook,  n,  2.  Walker 
and  Lambi  M.  8  Car.  B.  R.  Crook,  n.  19.  Young  and  Steele,  concerning  the 
officicU  and  commissary  of  the  bishop  of  Lincoln  and  the  register  of  the  bishop  of 
RocJiester.  Hal.  MSS. — ^Ley,  75,  is  contrary  to  Gee's  case  cited  by  lord  Uale. 
-—See  further  as  to  the  grant  of  offices  by  ecclesiastical  persons.  New.  Abr. 
Offices,  D.  See  also  in  Surr.  part  4.  vol.  1.  pafle  219,  the  case  of  sir  John 
Trelawney  and  the  bishop  of  Winchester,  in  which  the  court  held,  that  an 
office  and  fee  which  existed  before  the  1st  of  Eliz.  are  not  within  the  restraint 
of  that  statute,  but  that  they  may  be  granted  as  before  the  statute,  and  that 
the  utility  or  necessity  of  the  omce  is  not  more  material  since  than  it  was 
before.— [Note  265.] 


L.  1.  C.  7.  Sect.  59.   Of  Tenant  for  yeares.    [44.  a.  44.  b. 

ThOTe  be  three  kinds  of  perscmB  that  at  this  day  may  make 
leases  for  three  lives,  &o.  in  such  sort  as  is  hereafter  expressed, 
which  conld  not  so  doe  when  Littleton  wrote,  tIz.  First,  any 
person  seised  of  an  estate  taile  in  his  owne  right.  Secondly, 
any  person  seised  of  an  estate  in  fee  simple  in  the  right  of  his 
chnrch.  Thirdly,  any  hnsband  and  wif^  seised  of  any  estate  of 
inheritance  in  fee  simple  or  fee  taile  in  the  right  of  his  wife,  or 
jointly  with  his  wife  before  the  covertore  or  after,  viz.  the  tenant 
in  taile,  by  deed  to  bind  his  issues  (a)  in  taile,  but  not  the  re- 
version or  remainder,  the  bishop,  &c.  by  deed  without  the  deane 
and  chapter  to  bind  his  successors,  the  husband  and  wife  by  deed 
to  bind  the  wife  and  her  and  their  heires  (2),  and  these  are  made 
good  by  the  statute  of  32  K  <B.  c.  28,  which  inableth  them  there-  6  Go.  6.  Seig. 
unto.  But  to  the  making  good  of  such  leases  by  the  said  statute,  Moun^oye's 
there  are  nine  things  necessarily  to  be  obeferyed  belonging  to  ^^y,  435, 
them  all,  and  some  other  to  some  of  them  in  particular.  cro.  Ja.  94.' 

First,  the  lease  must  be  made  by  deed  indented,  and  not  by  ^^0 
deed  poll,  or  by  paroU  (8). 

Secondly,  it  must  be  made  to  begin  from  the  day  0^  the 
making  thereof,  or  frt)m  the  making  thereof  (4). 

[4:4. 1      i9^!hirdly,  if  there  be  an  old  lease  in  beiug,  it 
b.   J  must  be  surrendred  (1)  or  expired,  or  ended  within  a 

yeare  of  the  making  of  the  lease,  and  the  surrender  5  Co.  2. 
must  be  absolute  and  not  conditionall.  Blmer'a  case. 

Fourthly,  there  must  not  be  a  double  lease  in  being  at  one 
time;  as  if  a  lease  for  yeares  be  made  according  to  the  statute, 
he  in  the  reyersion  cannot  expulse  the  lessee,  and  make  a  lease, 
for  life  or  lives  according  to  the  statute,  nor  i  converso;  for  the 
words  of  the  statute  be,  to  make  a  lease  for  three  lives,  or  one 
and  twenty  yeares,  so  as  one  or  the  other  may  be  made,  and  not 
both  (2). 

Fifthly, 

(a)  The  word  in  the  statute  is  '^kin,''  which,  as  applied  to  tenants  in  tail, 
is  constructively  heirs  of  the  body;  or,  as  lord  Coke  expresses  it,  issue. 

(2)  Quoad  leases  hy  husband  and  wife,  Eud>and  and  wife  seised  to  them 
ana  the  heirs  of  the  body  ofihehwhandmdke  lease  for  three  lives,  rendering  the 
antient  rent;  husband  dies:  this  shall  not  hind  the  wife.  Adjudged,  becattse  the 
stcUute  speaks  of  the  wife's  inheritance,  H.  14  Eliz.  C.  B.  n.  5.  D.  D.  Husband 
and  wife  jointly  seised  by  purchase  to  them  and  their  heirs;  the  husband  alone 
during  the  coverture  makes  lease,  rendering  the  antient  rent :  dubitatur  if  it 
shall  bind  the  wife,  because  the  proviso,  which  requires  the  wif^s  joining,  speaks 
only  of  husband  seised  in  right  of  his  wife,  finitur  per  compositioncm.  M.  1 
Gar.  C.  B.  Crook,  n.  15.     Smith  and  Trinden,     Hal.  MSS.— [Note  256.] 

(3)  See  New  Abr.  Leases,  E.  2.     8  Daoy.  249.     Str.  1201. 

(4)  Yid.  7  Eliz.  Dy,  246.  Lease  for  20  years  to  begin  at  next  Micha>elmas 
seems  good.  Hal.  MSS. — See  further  as  to  the  time  when  such  leases  should 
begin,  and  the  difference  between  from  the  day  of  making  and  from  the  making. 
New  Abr.  Lease*,  E.  rule  2,  and  post.  47.  b. — 1  Bl.  Bep.  626. — 1  Leon.  148. 
—[Note  257.] 

(1)  Fem^  covert  tenant  for  life;  reversion  in  taU;  husband  surrenders;  tenant 
in  tail  leases  for  three  lives;  Ae  wife  dies.  Adjudged,  that  this  is  a  good  lease 
to  bind  the  issue.  Sydenham  and  Oops  cited  by  Popham.  Mo.  788.  Hsl. 
MSS.— [Note  258.] 

(2)  M.  29,  80  Eliz.    Clench,  188.    GrindaVs  case.   Hal.  MSS.— See  S.  C. 

4  Leon. 


44.  b.]  Of  Tenant  for  yeares,    L.  1.  C.  7.  Sect  5S. 

(Cro.  Cha.  95.  Fifthly^  it  mast  not  exceed  three  lives,  or  one  and  twenty 

Oto.  Ja.  112.  jeares,  ^om  the  making  of  it,  but  it  may  be  for  a  lesser-  tome 

^^^^  or  fewer  lives. 

SizthlV;  it  moat  be  of  lands,  tenements,  or  heieditamentB, 
mannrable  or  corporeall,  which  are  necessary  to  be  letten,  and 

[fl  5  Ob.  3.  whereout  «  rent  oy  law  may  be  reserved,  and  Aot  [d]  of  things 

Jewel'fl  case.  that  lye  in  grant,  as  advowsons,  faires,  markets,  franchises,  and 

J'am.  2 J^  the  like,  whereont  a  rent  cannot  be  reserved  (3). 

14  B.  8.  Scire  Seventhlv,  it  must  be  of  lands  or  tenements  which  have  most 

facias,  22.  commonly  beene  Iptten  to  hxm%,  or  occupied  by  the  farmers, 

S^H?  6%1  thereof  by  the  space  of  20  yeaxes  next  before  t£e  lease  made, 

(1  Bid.  816,  00  as  if  it  be  letten  for  11  yeares  at  one  or  severall  times  within 

817. 41ft.    '  those  20  years  it  is  sufficient.   A  grant  [e]  by  copy  of  court  roll 

iTi'  ^212?^**  ^  ^^  ^®'  ^^®  or  veares  is  a  sufficient  letting  to  farme  within 

r«]  6  Co.  si,  this  statute,  for  ne  is  but  tenant  at  will  according  to  the  cus- 

Deane  and  tome,  And  SO  it  is  of  a  lease  at  will  by  the  common  law;  but 

Oiapter  of  ^^^^  lettinffs  to  farme  must  be  made  by  some  seised  of  an 

oroes     s  ^gtate  of  inheritance,  and  not  by  a  gardian  in  chivaliy,  tenant 


ease. 


by  the  curtesie,  tenant  in  dower,  or  the  like  (4). 

5  Co.  6.  Eightly,  that  upon  every  such  lease  there  be  reserved  yearly 
Seignior  Mount-  during  the  same  lease  due  and  payable  to  the  lessors,  their 
joye'scase.         heires  and  successors,  &c.  so  much  yearly  farme  or  rent,  or 

more,  as  hath  beene  most  accustomablv  yielded  or  paid  for  the 
lands,  &c.  within  twenty  jfiaxea  next  before  such  lease  made  (5). 
Hereby  first  it  appeareth  tas  hath  beene  said)  that  nothing  can 
be  demised  by  autiiority  or  this  act,  but  that  whereoutt  a  rent 
(Cro.  Jam.  76.)    may  be  lawfully  reserved.      Secondly,  that  where  not  onely 

a  yearly  rent  was  formerly  reserved,  but  things  not  annuall,  as 
heriots,  or  any  fine  or  other  profit  at  or  upon  the  death  of  the 
farmer,  yet  if  the  yearly  rent  be  reserved  upon  a  lease  made  by 

6  Co.  37, 88.  force  of  this  statute,  it  sufficeth  by  the  expresse  words  of  the 
Beane  and  (u»t.  Thirdly,  if  he  reserve  more  than  the  aooustomable  rent, 
WoMMte^s  ^*  ^®  g^^  *^^  ^y  **^®  expresse  letter  of  the  act;  but  if  twenty 
ease.  acres  of  land  have  beene  accustomably  letten,  and  a  lease  is 

made  of  those  twenty,  and  of  one  acre  which  was  not  accus- 
tomably letten,  reserving  the  accustomable  yearely  rent  and  so 

much 

4  Leon.  78.  1,  and  65,  and  Mo.  107,  and  the  observations  upon  it  New  Abr. 
Lecues,  E.  rule  3. 

(3)  But  if  tithes  have  been  usually  let  to/arm^  tkof  cannot  he  leaaedfoT  lift 
to  hind  the  successor;  hut  they  may  he  leaded  for  21  yeares,  rendering  the  antient 
rentf  and  it  shall  hind  the  successor.  Mo,  778.  T.  2  Jac.  B.  R.  Adjudged 
in  Denny* s  case,  and  the  rent  goes  with  the  reversion,  Nota,  it  was  the  case  of 
the  precentor  of  FauTs,  Hal.  MSS. — See  New.  Abr.  Leases,  E.  rule  5,  where 
many  authorities  are  cited  to  prove  this  difference  between  leasing  tithes  for 
life  and  for  years,  and  that  in  the  latter  case  the  lease  will  bind  the  successor 
because  he  may  have  debt  for  the  rent,  which  will  not  lie  for  him  on  a  free- 
hold lease.  But  the  distinction  is  no  longer  of  any  importance;  for  the  6  G. 
3.  c.  17.  makes  leases  of  tithes  and  other  incorporeal  hereditaments  by  ecclesi- 
astical persons,  whether  for  lives  or  for  years,  as  good  as  if  the  leases  were  of 
corporeal  hereditaments,  and  ffives  action  of  debt  to  the  successor,  for  rent  re- 
served on  freehold  leases. — [Note  259.] 

(4)  LeoM  by  the  king  during  vacancy  of  bishopric  vnll  not  enable.     P.  19. 
Jac.  B.  R.     Denny's  case.    Vid.  Dy.  271.     Hal.  MSS.— [Note  260.] 

(5)  6  Rep.  37.    T.  3.  Jac  Crook,  n.  6.    Hal.  MSS.— See  Cro.  Jam.  76. 


L.  1.  C.  7.  Sect.  58.    Of  Tenant  for  yeares.         [44.  b. 

much  more  as  exceeds  the  value  of  the  other  acre,  thb  lease  is  ^  Cio.  5. 

not  warranted  by  the  act,  for  that  the  accustomable  rent  is  not  fojS^SJw.*^*" 

reserved,  seeing  part  was  not  accustomablj  letten,  and  the  rent  e  Co.  87. 

issueth  oat  of  tne  whole.  Fourthly,  if  tenant  in  taile  let  part  (a) 

of  the  land  aocustomably  letten,  and  reserve  a  rent  pro  rata,  or 

more,  this  is  good,  for  that  is  in  substance  the  accustomable 

rent.     Fifthly,  if  two  coparceners  be  tenants  in  taile  of  twenty  Lord  Motrntt  f,^ 

acres^  every  one  of  equall  value,  and  aocustomably  letten,  and  Joy«]8<»««*»^i 

they  make  partition,  so  as  each  have  ten  acres,  they  may.  make 

leases  of  their  severall  parts  each  of  them,  reserving  the  halfe  of 

the  accustomable  rent.     Sixthly,  if  the  uccustomable  rent  had  (Cro.  Cha.  16, 

becne  payable  at  four  daies  or  feasts  of  the  yeare,  yet  if  it  be  17.) 

reserved  yearely  payable  at  one  feast,  it  is  sufficient,  for^  the 

words  of  the  statute  be,  reserved  yearelv. 

Ninthly,  nor  to  any  lease  to  be  made  without  impeachment  Deaoe  sod 
of  wast.     Therefore  if  a  lease  be  made  for  life,  the  remainder  S^*^**'^^ 
for  life,  ftc.  this  is  not  warranted  by  the  statute,  because  it  is  ^^^^  q^|  anpnu 
dispunishable  of  waste.     But  if  a  lease  be  made  to  one  during 
three  lives,  this  is  good,  for  the  occupant,  if  any  happen,  shall 
be  punished  for  waste  (6).     The  words  of  the  statute  be  (seised 
in  the  right  of  his  ehurch),  yet  a  bishop  that  is  seisea  Jure 
tpiicopcU&s,  a  deane  of  his  sole  possessions  in  jure  decanatiUf 
an  arch-deacon  in  Jure  archidiaconatits,  a  prebendary  and  the 
like  are  within  the  statute,  for  every  of  them  generally  is  seised 
in /tire  ecclesias  (7). 

But 

i  a)  As  to  consolidating  by  one  lease  and  by  one  reservation,  what  has  been 
ore  letten  severally  at  two  several  rents,  it  is  bad  according  to  5  Co.  5.  b. 
though  the  new  rent  be  equal  to  the  old  rents,  and  Id.  ch.  bar.  Gilbert  lays  down 
a  like  rule  in  Bao.  Ab.  tit.  Lease,  Owillim's  edit.  See  also  Derby  v.  Hunter, 
Prec.  Ch.  257,  and  1  Burr.  122.  See  further  Cro.  Car.  23 ;  1  Freem.  179, 
et  aeq.  See  also  1  Co.  139,  what  was  said  arguendoAn  Chudleigb's  case.  See 
further  a  short  case  in  1  Frcem.  187.  See  39  &  40  G.  8.  c.  41 ;  and  Feame, 
P.  W.  247. 

(6)  Prebend  makes  lease  for  years,  reserving  the  running  of  a  coif,  rendering 
rent.  A  new  lease  rendering  the  same  rent,  without  reserving  the  running  of 
a  coLt^  adjudged  good ;  because  quoad  this  is  neither  reservation  nor  exception. 
But  ifleoM  be  of  a  man/yr  except  the  woods  rendering  rent,  and  after  the  eocpi- 
ration  of  it  there  is  a  new  lease  rendering  the  same  rent  without  sv/ch  exception ^ 
the  second  lecue  is  bad.  T.  18  Jac.  B.  B..case  of  precentor  of  PauVs,  Hal.  MSS. 
— See  also  Gwillim's  Bac.  Abr.  tit.  Leases. — ^[Note  261.] 

(7)  Vid.  for  leases  by  bishop  tenant  in  tail,  <&c. — A.  seised  in  tail  of  a  m^a/nor, 
of  which  ihree  acres  parcel  of  the  demesnes  had  been  ustuilly  demised  at  5«.  rent 
and  the  residue  not,  demises  the  three  acres  and  also  the  manor  habendum  ybr 
21  years,  rendering  for  the  three  acres  and  all  other  the  premises  therewith  de-^ 
mised  5«.  and  for  the  manor  5/.  This  is  good  to  bind  the  issue  for  the  three  acres, 
but  not  for  the  residue.  H.  37  Eliz.  Tanfield  and  Rogers. — The  bishop  of  G. 
seised  of  a  manor,  of  which  one  tenant  was  usually  demised  for  life  at  5s.  renJt 
and  the  marwr  usucUly  at  10s.  rent,  makes  lease  of  the  tenement  for  three  lives, 
rendering  5s.  and  afterwards  leases  the  whole  manor  for  three  lives  to  another 
rendering  rent,  and  dies.  Ruled,  1.  That  the  reversion  of  the  tenement  passes 
by  the  lease  of  the  manor.  2.  And  therefore  that  the  lease  of  the  manor  quoad 
the  tenement  shaU  not  bind  the  successor,  because  then  there  would  be  six  lives 
in  being  for  the  tenement,  and  the  lessee  would  be  dispunisliahle  of  waste.  3.  It 
seems,  that  the  lease  of  the  m^nor  is  also  voidable,  because  the  rent  issues  also 

out 
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8  E.  6.  1  fifar.  Bat  a  parson  and  vioar  are  excepted  out  of  the  statate  of 
B^Jir^"*  32  K  8;  and  therefore,  if  either  of  them  make  a  lease  for  three 
( Finih.  191.)      lives,  &c.  of  lands  accustomablj  letten,  reserving  the  accustomed 

rent,  it  mast  be  also  confirmed  bv  the  patron  and  ordinary, 
because  it  is  excepted  out  of  32  n,  8.  (8),  and  not  restrained 
b^  the  statutes  of  primo  or  13  Eliz,  And  what  hath  beene 
said  concerning  a  lease  for  three  lives,  doth  hold  for  a  lease  for 
one  and  twenty  yeares. 

Thus  much  shall  suffice  to  have  spoken  of  the  inabling  stahite 
of  82  H,  8,  the  better  to  inable  the  reader  to  understand  both 
this  and  that  which  followes.  Now  to  speak  somewhat  of  the 
disabling  statutes  of  1  Eliz.  and  13  Eliz,  f9),  the  words  of  the 
exc€|>tioa  out  of  the  restraint  and  disabili^  of  1  Eliz,  are, 
other  than  for  the  terme  of  twenty-one  yeares,  or  three  lives,  from 
snch  time  as  <my  such  grant  or  cusurance  shaU  he  given,  whereupon 
the  old  and  accustomed  yeardy  rent,  or  more  diaU  he  reserved  :■ 
and  to  that  effect  is  the  exception  in  the  statute  of  13  Eliz. 
First  it  is  to  be  understood  that  neither  of  these  disabling  acts, 
nor  any  other,  do  in  any  sort  alter  or  change  the  inablins  statute 
of  32  jET.  8,  but  leaveth  it  for  a  pattern  in  many  things  for  leases 
to  be  made  by  others.  Secondly,  it  is  to  be  knowne,  that  no 
lease  made  according  to  the  exception  of  1  Eliz.  or  13  Eliz.  and 
not  warranted  by  the  statute  of  32  H.  8,  if  it  be  made 


1^  by  a  bishop,  or  any  sole  corporation,  but  it  must  f  45. 1 
(Cro.  Elis.  8T4.)  ^®  confirmed  by  the  deanes  and  chapters,  or  others  L   ^    J 

that  have  interest,  as  hath  been  said  in  the  case  of  the 
(1  And.  65.)        parson  and  vicar,  but  examples  doe  illustrate.  If  a  bishop  make 

a  lease  for  21  yeares,  and  all  those  yeares  being  spent  saving 
three  or  more,  yet  may  the  bishop  make  a  new  lease  to  another 
for  twenty-one  yeares,  to  begin  from  the  making,  according  to 
the  exception  of  the  statate,  but  not  a  lease  for  Hfe  or  lives,  as 
hath  beene  said ;  and  this  concurrent  lease  hath  been  resolved 
to  be  goo4(l),  as  well  upon  the  exception  of  1  Eliz.  in  the  case 
of 

out  of  the  tenement.  (Quaere  of  this,  for  here  the  rent  as  well  for  the  tenement 
as  for  the  manor  is  reserved  on  the  second  lease,  so  that  though  the  tenement 
should  he  evicted  the  entire  rent  of  the  manor  would  continue.)  4.  But  it  was 
agreed,  that  the  lease  of  a  copyhold  manor  usually  demised,  or  of  a  m^nor  con- 
sisting  of  demesnes,  copyholds  and  services  usually  demised,  is  good  to  bind  the 
successor.  5.  The  lease  is  only  voidable  hy  the  successor}  and  therefore  if  he 
accepts  the  rent,  it  is  good  against  him.  M.  20  Jac.  C.  B.  Bishop  of  Glotusester 
against  Wood,  M.  5  Car  C.  B.  Sheir  and  Penter  on  lease  hy  Ac  hishop  of 
Exeter.     Hal.  MS8.— [Note  262]. 

(8)  Prehend  simple  or  prehend  with  office,  as  is  precentor,  is  enabled  hy  the 
statute  32  K  8.  Adjudged  Bro.  Leases,  62.  M.  36,  37  Eliz.  Watson  and 
Major.    T.  18  Jac.  case  of  precentor  ofPauTs.     Hal.  MSS.— [Note  263.] 

See  as  to  prebendaries  having  only  a  qualified  fee,  300.  b.  341.  b.  as  to 
parsons.     Plpwd.  499,  post.  341.     Hob.  7. 

(9)  Nota,  these  disabling  statutes  extend  only  to  their  own  possessions.  The 
archdeacon  of  My,  12  Miz.  malces  lease  for  50  yeares,  which  after  the  statute 
13  Eliz.  is  confirmed  hy  the  hishop  and  dean  and  chapter.  Ruled,  that  this  is 
a  good  lease  to  hind  the  successor,  though  after  the  statute  1  Eliz.  and  though 
confirmed  after  the  statute  13  Eliz.  H.  37  Elis.  Rot.  882,  sir  Edward  Dennye's 
case.    Hal.  MSS.— [Note  264.] 

{!)  Accordingly  adjudged,  though  the  concurrent  lease  wets  to  oomm,ence 
a  datu  indenturse.    T.  21  Elis.  Bot.  124.     Fox  and  (Mier.    M.  22,  23  Elis. 

O.B. 
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of  bishope^  as  upon  13  Eliz.  (2)  which  extend  to  spiritaall  and  (i  I^on.  59.) 
ecclesiastioBdl  corporations,  aeeregate  of  many^  as  deanes  and 
chapters,  ftc  which  82  ff,  8.  did  not :  but  in  the  case  of  the 
concurrent  lease,  in  the  case  of  the  bishop  it  must  be  confirmed. 
Also  the  exception  of  1  Bliz,  and  13  Eliz,  doth  differ  from  the 
statute  of  32  2r.  8.  for  the  leases  for  jeares  to  be  made  according 
to  the  exceptions  of  the  statutes  of  1  and  13  Eliz.  must  begin 
from  the  making,  and  not  from  the  day  of  the  making,  but  bv 
force  32  ff,  8.  from  the  day  of  the  making.  And  although 
the  statutes  of  the  first  or  thirteenth  Miz.  doe  not  appoint  we 
lease  to  be  made  by  writing,  yet  must  it  therein  and  in  the 
other  eight  properties  or  qualities  before  mentioned  and  required 
by  82  Ji.  8.  follow  the  patteme  thereof  (the  concurrent  lease 
only  except).  (8)  Although  the  exception  in  1  and  13  Miz. 
concerning  the  accustomed  rent  is  more  generall  than  that  of 
32  B",  8.  and  there  is  not  any  provision  for  leases  made  dis- 
punishable of  waste,  &c.  yet  must  the  patteme  of  32  ^.  8.  be 
followed  :  for  leases  without  impeachment  of  waste  made  by 
such  spiritual  and  eccl^iasdcall  persons  are  unreasonable  and 
causes  of  dilapidations.  Thus  much  have  I  thought  good  to 
lead  the  studious  reader  by  the  hand,  and  to  conduct  him  in  the 
right  way,  and  to  put  all  these  things  together  upon  considera- 
tion had  of  all  the  statutes,  which  otherwise  mieht  have  primd  . 
foude  seemed  to  him  a  diffused  and  dark  labyrinth.  And  albeit 
it  be  provided  by  the  said  acts  of  1  and  13  Eliz.  that  all  grants, 
&c.  leases,  &c.  made,  &c.  (other  than  leases  for  three  lives  or 
one  and  twenty  yeares  according  to  those  acts)  should  be  utterly 
voyd  and  of  none  effect,  to  all  intents,  constructions,  and  pur-  3  qq^  59^  go. 
poses,  yet  grants,  or  leases,  &c.  not  warranted  by  those  acts  are  Lineolne  Col- 

not  voyd,  but  good  against  the  lessor,  if  it  be  a  sole  corpora-  ^i!**,'?**'^?'^^ 
•'',0       ^i°i  .1        \      ^     M  i\  ••       jSilu.  intor  Hunk 

tion ;  or  so  long  as  the  deane  or  other  head  of  the  corporation  ^^^^  sineletoD 

remaine,  if  it  l^  a  corporation  aggregate  of  many  (4)  :  for  the  ibidem. 

statute 

C.  B.  Hot.  2409.  ScM  and  BrewHer.  H.  22  Jac.  B.  B.  Bot.  11.    Evans  and 
Aacu  adjudged.     T.  3  Gar.  P.  83  Elis.  W.  14.     iSouthcofs  case.    Hal.  MSS. 

(2)  Nota,  the  statute  13  Eliz,  chap.  10.  quoad  tenements  in  cities,  is  altered 
hy  the  statute  14  Eliz.  chap.  11.  which  permits  lea^ses  of  them  for  40  years  ; 
and  therefore  it  has  been  ruled,  that  covenaTUsfor  renewing  leases  ofmesstuxges 
in  cities  are  not  prohibited  by  the  statute  18  Eliz.  chap.  11,  which  only  restrains 
leases  against  the  statute  of  13  Eliz.  Hob,  case,  852.  Orame  and  Taylor. 
Hal.  MSS.— See  Hob.  269.— [Note  265.] 

(3)  H.  44  Eliz.  C.  B.  n.  14.  D.  D.  Bishop  of  Hereford  against  Scory.  Ad- 
judged accordingly,  where  the  land  had  not  been  usuaUy  demised.     Hal.  MSS. 

(4)  Nota,  lease  for  three  lives  by  bishop,  not  warraned  by  the  statute,  is  not 
voidable  against  himsdf,  hut  shall  bind  him.  M.  44, 45  Eliz.  C.  B.  D.  D.  n.  32. 
Saunders's  case.  And  it  is  not  void,  but  only  voidable  against  the  s%tccessor,fbr  if 
lie  accepts  the  rent  the  lease  is  good  against  him.  M.  8  Car.  C.  B.  Orook,  n.  21. 
Owen  and  App-Rees.  But  lecae  by  A.  dean  of  B.  and  his  chapter  not  warranted 
is  void  immediately  against  A.  himself.  Adjudged  so,  because  the  corporation  is 
aggregate.  M.  13  Car.  B.  R.  Lloyd  and  Gregory.  Hal.  MSS. — ^I'he  case  of 
Lloyd  and  Gregory  is  reported-  in  Cro.  Cha.  502.  W.  Jo.  405.  1  Bo.  Abr. 
728,  and  2  Bo.  Abr.  495.  But  none  of  these  books  mention  the  point  to 
which  lord  Hale  cites  the  case.  See  New  Abr.  Leases,  H.  where  several 
authorities  besides  that  of  lord  Coke  are  cited  to  show,  that  a  lease  by  a  cor- 
poration aggregate^  though  not  warranted  by  the  statutes;  is  good  for  the  time 
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statute  was  made  in  beneit  of  the  sueceflacur  (6).    Bat  let  aanow 
retuiii  to  oar  author. 


(2  Ro.  Ab.  64.) 
Vide  Soot  UA, 
11  H.  4.  1. 
6  E.  i.  4.  a, 
37  H.  8. 10. 


(1  Ro.  Abr. 
877.    Mo.  72. 

1  Leon.  177. 
Oro.  El.  701. 
6  Oo.  15. 
Troport'8  ease. 
Doo.  PI.  93.) 
Poet  147.  b. 
■.221. 
Raym.  408. 

2  Saand.  07. 


^^  A  man  lettetk,"  Here  j&tt&i^o»  patteth  this  eaae  where  one 
lettethi  &c.  It  is  therefore  neoessary  to  be  seen  what  the  law  is 
where  divers  joyne  in  a  lease.  If  the  tenant  of  the  land  and  a 
stranger  which  hath  nothing  in  the  land  joyne  in  a  lease  for 
yeares  by  deed  indented  of  one  and  the  self  same  land,  this  is 
the  lease  of  the  tenant  onely  and  the  oonfirmation  of  the 
stranger,  and  yet  the  lease  as  to  the  stranger  workes  by  con- 
clusion (6). 

If  two  severall  tenants  of  several!  lands  joyne  in  a  lease  for 
yeares  by  deed  indented,  these  be  severall  leases,  and  severall 
cbiifirnmtions  of  each  of  them,  from  whom  no  interest  passeth, 
and  worke  not  by  wav  of  conclusion  in  any  sort,  because  severall 
interests  pass  firom  them  (7).  B.  tenant  for  life  of  0.  and  he 
in  the  remainder  or  reversion  in  fee  having  severall  estates  in 
the  oue  and  the  same  land,  joyne  in  a  lease  for  yeares  by  deed 
indented,  the  demise  shall  worke  in  this  sort ;  during  the  life  of 
C.  it  is  the  lease  of  B.  and  oonfirmation  of  him  in  the  reversion 
or  remainder,  and  after  the  decease  of  C  it  is  the  lease  of  him 
in  the  reversion  or  remainder,  and  the  confirmation  oi  B.;  for 
seeing  the  leasers  have  sevendl  estates,  the  law  shall  construe 
the  lease  to  move  out  of  both  their  estates  respectively,  and 
every  one  to  let  that  which  he  lawfully  may  let,  and  not  to 
be  the  lease  onely  of  tenant  for  life,  and  the  confirmation  of 
him  in  the  remainder  or  reversion,  neither  is  there  any  con* 
elusion  in  this  case,  as  shall  be  said  hereaffaar.  Tenant  for 
life  and  he  in  the  remainder  in  fee  made  a  lease  for  yeares 
by  deed  indented,  the  lessee  was  ejected,  and  brought  an 
ejectume  fimuBf  and  declared  upon  a  demise  made  by  tenant 
for  life  and  him  in  remainder,  and  upon  not  guilty  pleaded, 
this  speciall  matter  was  found,  and  that  tenant  for  life  was 
living  and  it  was  adjudged  [a]  against  the  pi',  for  during  the 
life  of  the  tenant  (as  hath  been  said)  it  is  the  lease  of  the 
tenant  for  life,  and  therefore  during  his  life  he  ought  to  have 
declared  of  a  lease  made  by  him,  and  after  his  decease  he 
ought  to  declare  of  a  lease  made  by  him,  in  remainder  (8). 
[6]  And  the  deed  indented  could  be  no  estoppel  in  this  case, 
because  there  passed  an  interest  from  them  both.     And  when- 


[a]  27  H.  8. 
f.  13.  a. 
13  H.  7. 14. 
2  H.  5.  7. 
1  Co.  76. 
Bredon's  oafl«. 
(Post  802.  b.) 

m  Miob.  36 
A  37  Elis.  in 
the  King's  Denoh.    Vide  Mloh.  6^7  Elis.    Byer  234,  235. 


soever 


of  the  person  who  was  head  of  the  corporation  when  the  lease  was  made.  See 
ako  ante  48.  a.  n.  1.— 6  East,  98.  108.— [Note  266.] 
.  (5)  See  farther  as  to  leases  by  tenants  in  tail,  husband  and  wife,  and  ecole- 
siaatical  persons,  in  Yin.  Abr.  tit.  EstatcMf  and  tit.  OonfimuUionf  and  New  Abr. 
tit.  Lecua :  which  title  in  the  latter  book  is  generally  attributed  to  lord  chief 
baron  Gilbort,  and  comprises  a  most  copious  and  excellent  treatise  on  a  very 
difficult  and  extensive  subject 

(6)  2  H.  5,  7.  by  A^    Hal.  MSS. 
.    (7;  And  there/ore  where  Ae  declaraH<m  in  ^'ectment  vxu  of  a  joint  danite  <jf 
A.  and  B,  amd  on  ike  evidence  ii  appeared  that  ih^  were  tenants  in  common^ 
the  plaintiff /aHed.    M.  8.  Jao.  Blakaspei^e  ca$e»    Noy^  n.  48.    HaL  MSS.— 
See  Noy,  18.— piote  267.] 

(8)  Litratur  H.    84  Elis.  Rot  72.    King  and  Beny.—BjiX,  VSS. 
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soever  any  interest  passeth  from  the  party,  there  can  be  no 
eetoppel  against  him,  and  [c]  so  it  was  acyndged.    Hereby  yon  M  Hill.  44  Blii. 
shall  understand  year  bookes  the  better  which  treat  of  those  1^^^,^^!'^ 
matters,  and  accordingly  it  was  adjudged  that  where  tenant  Baaoo,  inter 
in  tule  and  he  in  the  remainder  in  fee  joyned  in  a  grant  BiUoe  A  Cowen. 
of  a  rent  charge  by  deed  in  fee,  and  after  tenant  in  taile  died  |  ^'^7^^^' 
without  issue,  the  grantee  distrained  and  avowed  by  force  of  a  p^ex.  67. 
graunt  from  him  in  the  remainder,  and  upon  nan  ctmcemt^  the  Csrth.  247. 
jury  found  the  speoiall  matter,  and  it  was  adjudTOd  for  the  Y*"^??®*.  „„ 

X     i»  X  J  j«       X      !-•  ®  _x  X  J  Jenk.  Cent  255. 

iivowuit:  for  every  one  granted  according  to  his  estate  and 
interest. 

Leases  for  lives  oryeares  are  of  three  natures  :  some 
be  good  in  law ;  some  be  voydable  by  1^  entry,  and    r45.1 
some  voyd  without  entry.    Of  such  as  be  ffood  in  law,    L  ^*  J 
some  be  good  at  the  common  law  as  made  by  tenant  in 
fee,  whereof  Littleton  here  putteth  his  case :  some  by  act  of  (3  Co.  64.  b.) 
parliament ;  as  tenant  in  taile,  a  bishop  seised  &i  fee  in  the  right 
of  his  church  alone  without  his  chitpter,  a  man  seised  in  fee 
simple  or  fee  taile  in  the  right  of  his  wife  together  with  his  wife 
(as  nath  beene  said)  may  by  deed  indented  make  leases  for  21 
yeares  or  three  lives  in  sudbi  manner  und  forme  as  hath  been 
said  and  by  the  statute  \d\  is  limited,  all  which  were  voydable  [(<]  82  H.  8. 
by  the  common  law  when  Litlkton  wrote,  and  now  are  made  01^  26. 
good  by  parliament 

An  innmt  seised  of  land  holden  in  socage,  may  by  custom 
make  a  lease  at  his  age  of  16  yeares,  andshallbinde him,  wkich 
lease  was  voydable  by  the  common  law;  (1)  voydable,  some  by 
the  common  law,  after  the  death  of  Uie  leasor,  as  of  tenant  in     ^ 
taile,  a  bishop,  &o.  or  after  the  death  of  the  husband  (intended 
of  leases  not  warranted  by  the  said  statute  of  82  H.  8.);  some  O^ow.  264.  b. 
voydable  by  act  of  parliament,  as  by  a  bishop  though  it  be  con-  ^ro.  J.  178.) 
firmed  by   deane  and  chapter,  if  it  be  not  warranted  by  the 
statute  of  82  H.  8,  and  so  of  a  deane  and  chapter  after  the 
death  of  the  deane;  some  vojdable  at  times  by  the  lessor  him- 
aelfe  or  his  heires,  as  by  an  infant  and  the  like.    Some  voyde  in 
Jfutwro^  and  some  voyde  inptaeien^.    InJntiuTOy  as  if  a  tenant  in 
taile  make  a  lease  for  yeares  and  die  without  issue,  it  is  voyde, 
as  to  them  in  reversion  or  remainder,  though  it  be  made  [e]  m  S3  H.  8. 
according  to  the  said  statute.    If  a  prebend,  parson  or  vicar  ^i«^.  8  Co.  59. 
nuJ^e  a  lease  fbr  yeares,  it  is  voide  by  death,  if  it  be  not  accord-  coUmo  ^^t;  ^ 
ing  to  the  statutes.    Otherwise  it  is  of  a  lease  f<Mr  life,  for  that  Hun^cMo ' 
is  voydable,  ttdcde  iimilibuB.  yonohed. 

Some  voide  inprassenti;  as  if  one  make  a  lease  for  so  many  ^^^  ^^' 
yeares  as  he  shall  live,  this  is  voide  in  prmsenti  fbr  the  ineer- 
tainty.    Et  sic  in  nmilibuiy  whereof  Litikton  himselfe  will  teach 
vou  next  and  immediately,  and  I  know  you  would  now  gladly 
neare  him. 


(1)  Heretofore  some  made  a  difference  between  leases  by  inftnts  with 
reservation  of  rent  and  ihose  without,  and  liiought  that  the  former  were  only 
voidable,  but  that  the  latter  were  absolutely  void.  New  Abr.  Leaset,  B.  But 
in  a  late  case  this  distinction  was  denied,  and  it  was  said,  that  leases  whether 
with  or  without  rent,  if  made  by  deed,  are  voidable  only.  Burr,  part  4.  v.  8 
page  1806.— [Note  268.] 
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PI.  Com. 
-WortesL  198. 
33  H.  8.  tit 
Ezpotition  des 
paroU,  44. 
8  Co.  145,  in 
DaTonporfi 
case. 

(5  Co.  7.     ' 
1  Co.  154.  274. 
1  Ro.  Abr.  849.) 


r/]  1  Co.  164. 

iQ  the  Rector  of 

Ohedington'i 

ease. 

[g]  Vide  Sect 

631. 

Th]  Register. 

F.  N.  B.  270.  E. 

[d  8  H.  6  34. 


[k\  14  H.  8. 14. 

3  Sf  ar.  Leases. 
Br.  67.  2  Mar. 
ibid.  67.    Sbj 
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Bill.  Rot  936. 
in  Com.  Bane 
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i 


^'  Ihr  tenne"  iVo  termino,  TerminuB  in  the  understanding 
of  the  law  doth  not  onely  signify  the  limits  and  limitation  <^ 
time,  but  also  the  estate  and  interest  that  passeth  for  that  time. 
As  if  a  man  make  a  lease  for  twenty-one  yeares,  and  after  make 
a  lease  to  begin  djine  ei  exptrtUioneprcedicH  termini  21  annorum 
dimiss,  and  after  the  first  lease  is  ehirrendered,  yet  the  second 
lease  shall  begin  presently ;  but  if  it  had  been  to  beein  post 
finem  et  expiroHonem  prcedicf  21  annorum^  in  that  case  although 
the  first  terme  had  oeen  surrendered,  yet  the  second  lease 
should  not  begin  till  after  the  21  yeares  be  ended  by  effluxion  of 
time ;  and  so  note  the  diyersitie  betweene  the  terme  for  21  yeares, 
and  21yeare6 ;  and  [/]  herewith  agreeth  the  lord  Page£%  case. 

[g\  Words  to  make  a  lease  be,  demise,  grant,  to  fearme  let, 
betake ;  and  whatsoeyer  word  amounteth  to  a  grant  may^^serve 
to  make  a  lease.  In  the  king's  case  \K\  this  word  ConviwUJbo  doth 
amount  sometime  to  a  grant,  as  when  he  saith  Cbmmmtmtw  W,  de 
B,  officium  feneschalncey  &c,  guamdiu  nobis  placuerit,  and  by  that 
word  also  he  may  make  a  lease  :  and  [t]  therefore  A  fortiori  a 
common  person  by  that  word  may  doe  the  same. 

^'  Of  certaine  yeares  J'  For  regularly  in  eyery  lease  for  yeares 
the  terme  must  haye  a  certaine  beginning  and  a  certaine  end ; 
and  herewith  \k'\  agreeth  Bracton^  terminus  annorum  certus  debet 
esse  et  determinatus.  And  Littleton  fs  here  to  be  understood, 
first,  that  the  years  must  be  certain  when  the  lease  is  to  take 
effect  in  interest  or  possession.  For  before  it  takes  effect  in  pos- 
session or  interest,  it  may  depend  upon  an  incertainty,  yiz.  upon 
a  possible  contingent  before  it  begin  in  possession  or  interest,  or 
upon  a  limitation  or  condition  subsequent.  Secondly,  albeit  there 
appeare  no  certainty  of  yeares  in  the  lease,  yet  if  by  reference 
to  a  certainty  it  may  be  made  certaine  it  sufficeth.  Quia  id  certum 
est  quod  certum  reddi potest  For  example  of  the  first.  If  A* 
seised  of  lands  in  fee  grant  to  B,  that  when  B.  pays  to  A,  xz. 
shillings,  that  from  thenceforth  he  shall  haye  and  occupie  the 
land  for  21  years,  and  after  B,  payes  the  xx.  shillings,  this  is  a 
good  lease  for  21  years  from  thenceforth.  For  the  second,  if 
A.  leaseth  his  land  to  B.  for  so  many  yeares  as  B.  hath  in  the 
manor  of  DdUf  and  B,  hath  then  a  terme  in  the  manner  of  Dale 
for  10  yeares,  this  is  a  good  lease  by  A,  to  B.  of  the  land  of  A. 
for  10  years.  If  the  parson  of  D,  make  a  lease  of  his  glebe  for 
so  many  yeares  as  he  shall  be  parson  there,  this  cannot  be  made 
certaine  by  any  meanes,  for  nothing  is  more  uncertaine  than  tlfe 
the  time  of  death.  Terminus  vitce  est  incertus,  et  licH  nihil  cerjiussit 
moriej  nihil  tamen  incertius  est  hord  mortis  (2).  But  if  he  make  a 
lease  for  three  yeares,  and  so  firom  three  yeares  to  three  yeares, 
so  long  as  he  shall  be  parson,  this  is  a  good  lease  for  six  yeares, 
if  he  continue  parson  so  long,  first  for  three  yeares,  and  after 
that  for  three  yeares;  and  for  the  residue  uncertaine  (a)  (3) 

If 


(2)  But  if  liyery  is  made  on  such  a  lease,  perhaps  it  may  be  sufiicient  to 
pass  a  fireehold  to  the  lessee  during  the  life  or  incumbency  of  the  lessor.  See 
New  Abr.  tit.  Leases,  L.  2.— [;Note  269.] 

(a)  See  further  as  to  what  is  a  chattel  interest,  ante,  42.  a  43.  b.  2  Inst. 
896.    8  New  Abr.  424. 

(8)  But  yid.  Noy.fol.  148,  n.  685.    Lease  from  three  years  to  three  years 

tia 


L.  1.  C.  7.  Sect  58.  Of  Tenant  for  yeares.  [45.  b.  46.  a 

If  a  man  maketh  a  lease  to  I,  S,  for  so  many  yeares  m  L  N". 
shall  name,  this  at  the  beginning  is  unoertaine ;  bnt  when  /.  N. 
hath  named  the  yeareS;  then  it  is  a  good  lease  for  so  many 
yeares. 

A  man  maketh  a  lease  for  21  yeares  if  Z  &  live  so  long^  this  PL  Com.  Say 
is  a  good  lease  for  yeares,  and  yet  is  oertaine  in  incertainty,  for  "^  Fuller's 
the  life  of  J.  S.  is  incertaine.     See  many  excellent  cases  con-  ^  j  g^™^' 
coming  this  matter  put  in  the  said  case  of  the  bishop  of  Bath  and  a  cap.  &. 
WeUs.     By  the  ancient  law  of  England  for  many  respects  a  man  i^ot.  1. 
could  not  have  made  a  lease  aboye  40  yeares  at  the 

[4:6.  1  most,  for  9^  then  it  was  said  that  by  long  leases  many 
a.     J  were  prejudiced,  and  many  times  men  disherited,  but 
that  ancient  law  is  antiquated  (1). 
In  the  eye  of  the  law  any  estate  for  life  being,  as  Littleton 
hath  said,  an  estate  of  freehold,  against  whom  a  prcBcipe  qudd 
reddat  doth  lye,  is  an  higher  and  greater  estate  than  a  lease  for 
yeares,  though  it  be  a  for  a  thousand  or  more,  which  never  are 
without  suspicion  of  fraud ;  and  they  were  the  lesse  valuable,  for 
that  at  the  common  law  they  were  subject  unto,  and  under  the 
power  of  the  tenant  of  the  freehold,  the  learning  whereof  standeth 
thus,  and  is  worthy  to  be  knowne.     When  LUtUton  wrote,  if  a 
man  had  made  a  lease  for  yeares  by  writing,  and  he  that  had  the 
freehold  had  suffered  himselfe  to  be  impleaded  in  a  reall  action 
by  collusion  to  bar  the  lessee  of  his  terme,  and  made  default,  &c. 
the  statute  of  Glouc^  gave  the  lessee  for  yeares  some  remedy  by 
way  of  receipt,  and  a  triall  whether  the  demandant  did  move  the 
plea  by  good  right  or  collusion ;  and  if  it  were  found  by  collu- 
sion, then  the  termor  should  enjoy  his  tearme,  and  the  execution 
of  the  judgement  should  stay  untill  after  the  tearme  ended  (2). 
But  this  statute  extended  not  to  five  cases.     First,  if  the  lease 
were  without  writing,  for  the  words  of  this  act  are  (so  that  the  ^ 

termor  may  have  recovery  by  writ  of  covenant).     2.  It  extended  w  o^  ^^ 
not  but  to  a  recovery  by  default  (3).     8.  The  termor  could  not 
be  relieved  by  this  statute,  unlesse  he  knew  of  the  recovery,  and 
were  received,  &c.    4.  By  the  better  opinion  of  bookes,  it  ex- 
tended not  to  tenants  by  statute  merchant,  statute  staple,  or  elegit* 
5.  Not  to  gardian.    f^J  Bnt  now  the  statute  of  21  H,  8.  doth  give  [q  21 H.  a. 
remedy  in  all  the  said  cases,  saving  the  case  of  the  gardian,  and  cap.  15. 
giveth  them  power  to  falsifie  all  manner  of  recoveries  had  against 

the 


tin  ike  eocpiratian  of  ten  yea/n  shall  he  a  lease  for  nine  years,  and  the  law  refects 
the  last  year,  because  not  computed  by  three,  Hal.  MSS. — -See  New  Abr.  tit 
Leases,  L.  3,  page  433.  Salk.  413.  10  Vin.  329.— [Note  270.1 

(1)  See  2  Blackst.  Comment.  5th  edit.  p.  142.  It  is  there  observed,  that  it 
appears  by  Mr.  Madox's  collection  of  ancient  instruments  in  his  Formvlare 
Anglicanum,  that  the  law  against  leases  for  more  than  forty  years,  if  it  ever 
existed,  was  soon  antiquated;  and  several  instances  of  leases  for  a  longer  term^ 
as  early  as  the  reign  of  Richard  the  second,  are  referred  to. — [Note  271.] 

(2)  Yet  vide  tor,  that  the  recoverer  shall  have  waste.  27  M.  8.  7.  KeUw, 
108.  BtU  reversio7ier  being  received  in  default  of  tenant  for  life,  no  judgment 
against  tenant  for  life,  if  a  good  bar  pleaded,     Hal.  MSS.— [Note  272.] 

(3)  Or  reddition.  16  K  7.  5.  21  ff.  7.  25.  5  K  7.  39.  8  ff.  7.  6. 
12ir.  8.  7.  27.£r.8.  7.  11  EAAO,  or  on  nihil  ^ddt,  or  disclaimer.  9  K  4. 
37.  by  Lanby,  or  on  default  of  the  vouchee  at  the  grand  cape  or  sequatur  sub 
periculo.    9  E.  4.  38.    Hal.  MSS. 


46.  a.]    .      Of  Tenant  for  yeares.     L.  L  0.  7«  Sect  58. 

Ihe  tenants  of  the  freehold  iipon  fiuaed  and  vntnie  tiilee,  fto. 

[m]  Thftt »  Now  the  Tm]  statiite  Mith,  tkiit  it  was  a  doubt  before  that  sta- 

termor  miffht  tiite  whether  a  tei^mor  lor  ^earee  might  fiJaifie  or  no :  but  yet  it 

Oonmon  Lrw  ^^^11^®^  ^7  ^®  better  opinion  of  books  in  so  great  Tarietj,  that 

Tid.  19  fl.  a.  .■  he  having  but  a  chattel^  was  |iot  able  by  the  eommsion  law  to 

Afl8.8S.  fclsifiea  oorenons  leoovery  of  the  freeliold,  becanse  he  oonld 

rauVfn. «.  ^^  haTO  the  thii^  that  was  reooTered  (4).    [»]  And  TAiminjf 

1 H.  7!iL  k '  wid  Mouili^bfd  doe  hold  that  a  gardian  is  not  within  the  statute 

PL  Com.  SS.         of  Cfioue^. 

la  n  f'^I.^u  If  two  eopaioeoers  be.  and  one  of  them  let  her  part  to  another 
]9B.s.lUaoeit,  £„  y,,,^^  ^nd  after  upon  a  writ  of  partition  bronght  against  the 
That  he  ooold  lessor  too  little  is  allowed  to  the  lessor,  it  is  holden  by  some  that 
Bot»  so  H.  s.^^  ^  lessee  eannot  avoid  it,  for  that  it  is  made  by  the  oath  of  men, 
Tj,9.  48ABt.^i.  and  jndgamest  is  thereupon  given  that  the  partition  e^all  re- 
ss  H.  8. 2.  maine  finne  and  stable.  But  if  there  be  two  eopareeneers  oJT 
F  ^^B^  198  B.  ^'^^^  >Msres  trf  land,  every  one  of  equal  value^,  and  the  one  oopar- 
14  H.  8. 4.  '  caner  letteth  her  part,  and  after  make  partition,  and  one  acre  is 
0  Go.  fo.  1*85.  allotted  onely  to  the  lessor,  the  lessee  is  not  bound  hereby,  but 
mTS^I' iT^*  he  may  enter  and  take  the  profits  of  anotiier  half  acre,  for  that 
88  H.  8.  IMer.'  ^^  right  belongs  unto  him  (6).  Thus  mu^  have  I  thought 
82.  i^ood  to  set  downe,.for  it  sumceth  not  to  know  what  the lawis 

m  these  eases,  unksse  he  understand  the  reason  and  cause 
ihereof. 

And  albeit  ^as  hath  beene  said)  a  lease  for  yeares  must  haw 

a  oertaine  bmnning  and  a  eertaine  end,  yet  the  continuanoe 

thereof  ma^  be  inoertaine,  for  the  same  may  cease  and  revive 

«gaine.in  divers  oasis  (6)^    As  if  tMiant  in  taile  make  a  lesise  for 

yeares  reserving  xx.  shillings,  and  after  take  a  wife  and  dje 

without  issne^  now  as  to  him  in  the  revendon  ihe  lease  is  hieemr 

(7  Co.  0.  ft.         void :  but  if  he  indow  the  wife  of  tenant  in  taiUe  of  the  land, 

i  Ro.  Abr.         ^im  sde  may  be  though  the  estate  taile  be  determined)  now  is 

ra]iOB.3.26»    uio  lease  as  to  the  tenant  in  dower  (who  is  in  of  the  stata  of 

84  Am.  16.  her  husband)  [a]  revived  againe  as  against  her,  for  as  to  her  the 

D  ^'  ^'isA         estate  taile  eontinueth,  for  she  shall  be  attendant  for  tiie  third 

(7^0o.%.  b.)        P*"^  ^^  ^®  ^^^^  services,  and  yet  they  were  extinct  by  act  in 

mw.     So  it  is  if  tenant  in  taile  make  a  lease  for  yeares  ut  tupra, 

and  dyeth  without  issue,  his  wife  enseint  with  a  sonne,  he  in  the 

reversion  enter,  against  him  the  lease  is  vmd,  but  after  the  sonne 

[6]  32  H.  8. '      be  borne  the  lease  is  good,  if  it  be  made  according  to  tiie  [&] 

<'*•  2^*  statute,  and  otherwise  is  voydable. 

The  king  made  a  sift  in  taile  of  the  manor  of  EaxtfarUigh  in 
Kentj  to  IT.  to  hold  oy  knighta  service  \  W,  made  a  lease  to  A. 
for  thirtynsize  yeares,  reserving  thirteene  pound  rent ;  W.  died 
his  sonne  and  heire  of  full  age.  All  this  was  found  by  office. 
As  to  the  king  this  lease  is  not  of  force,  for  he  shall  have  his 
(1  Ro.  Abr.  primer  seuin  as  of  lands  in  possession,  but  after  livery,  the 
842.)  *  lessee  may  enter ;  and  if  the  issue  in  taile  accept  the  rent,  the 

lease  shall  binde  him,  for  the  king's  j>rtm€r  seuin  shall  not  take 

away 

(4)  Vid.  27  ff.  8.  7.  21  E.  7.  26.  Grantee  of  rent  charge  for  years  might 
faMfy  recovery  against  terre4enant     Hal.  MSS. — [Note  278.1 

(6)  Vid.  24  E.  54.  If  parceners  he  of  two  acres,  and  one  leases  one  aore, 
which  on  writ  of  partition  is  allotted  to  the  other,  the  lease  is  wholly  avoided. 
Hal.  MSS.— [Note  274.] 

(6)  Vid.  7  Rep.  the  earl  of  Bedford^ s  case.    HaL  MSS. 


L.  1.  C.  7.  Sect.  68.   Of  Tenant  for  yeaxes.  [46.  a.  46.  b. 

away  the  eleotion  ci  the  issne  in  tafle,  for  it  may  be  that  the 
rent  waa  better  than  the  land :  [c]  and  so  it  was  adjudged  in  M  PsmIl  2  A 
AwHen'a  ease,  as  I  had  it  of  the  report  of  maater  iSmand  s  Ph.  A;  Mar. 
Fhwdmy  a  graTO  and  learned  apprentice  of  law.  tioroffiSSon 

If  tenant  in  fee  take  wifb,  and  make  a  lease  for  yeares^  and  intheBxoh^qaer 
dieth|  the  wife  is  endowed,  he  shall  ayoid  the  lease,  but  after  winst  Anatea. 
her  deoease  the  lease  shall  be  in  f<»ee  agame.    But  if  the  patron  ^l^f  2ASPh 
mnt  the  next  ayoydanoe,  and  after  parson,  patron  and  ordinary,  ^  Mar.  115. 
before  the  statute,  [d]  had  made  a  lease  of  the  glebe  for  yeares,  is  Biis.  <ml  10. 
and  after  the  parson  dieth,  and  the  grantee  of  the  next  ayoyd-  J^„^^'  ^* 
anoe  had  presented  a  elerke  to  the  church,  who  is  admitted,  (Cro!  Gar.  55s.) 
instituted,  and  inducted,  and  dieth  within  the  terme;  the  patron  17B.  s.  51. 
presents  a  new  olerke,  and  he  is  admitted,  instituted  and  in-  V^ftl}}^' 
ducted,  albeit  he  eommeth  in  under  the  patron  diat  was  party  9  q.  s.  33'. 
to  the  lease,  vet  because  the  last  incumbent,  who  had  the  (Hob.  7.) 
whole  state  in  him,  avoyded  the  lease,  it  shall  not  reyive  againe, 
no  more  than  if  a  feme  covert  levy  a  fine  alone,  if  the  husband 
enter  and  ayoyd  the  fine,  and  dye,  tbe  whole  estate  is  so  avoyded  (^^'  ^\^- 
as  it  shall  not  bmde  the  wife  after  his  death  (7).  ^®  ^ ^' 

[46. 1  9^  If  a  woman  be  endowed  of  an  advowson  which  2  B.  a.  8. 
b.    J  is  apprcmriated,  and  she  present,  and  her  incumbent  is  ^^^!^^ 
admitted,  instituted,  and  inducted,  albeit  the  incumbent  24^34^) 
die,  yet  is  the  appropriation  wholly  dissolved,  because  the  in- 
cumbent, which  came  in  by  presentation,  had  the  whole  state  in 
him ;  and  so  it  was  adjudged,  as  the  case  is  to  be  intended  (1). 

Tenant  in  talle  make  a  lease  for  forty  years,  reserving  a  rent,  pL  Oom.  487.  a. 
to  commence  ten  yeares  after;  tenant  in  taile  dye;  the  issue  ^^-  ^^'*^ 
enter  and  enfeoffe  A. ;  ten  veares  expire,  the  lessee  enter :  if  A.  ili^i^ 
accept  the  rent,  the  lease  is  good,  for  he  shall  have  the  same  26I.)'      ' 
election  that  the  issue  in  taile  had,  either  to  make  it  good,  or  to 
avoid  it,  so  as  it  could  not  be  precisely  affirmed,  whether  by  the 
entry  of  the  issue  this  executorv  lease  was  avoided,  but  it  de- 

rtndeth  incertainly  upon  the  will  of  the  feoffee  (2).    But  now 
know  you  are  desirous  to  heare  IdtUeton,  who  is  speaking  to 
you. 

^'And  toAisii  Ae  lenee  entreth  hy  force  of  th^  hem,  then  u  Ae  r2  Ro.  Abr.  483. 
tenant  for  terme  ofyeare%!^    And  true  it  is,  that  to  many  pur-  JjJ'v^"*  ^^^' 
poses  he  is  not  tenant  for  yeares  until  he  enter:  as  a  relea^      '^ 
made  to  him  is  not  good  to  him  to  increase  his  estate,  before 
entry;  but  he  may  release  the  rent  reserved  before  entry, ^in 
respect  of  the  privity.     Neither  can  the  lessor  grant  away  the  y.  Seot  464, 
reversion  bv  the  name  of  the  reversion,  before  entry.     Yidt  ^^' 
Sect.  567.  &ut  the  lessee  before  entry  hath  an  interest,  tnterease  ^^^  124.)  ' 

tertntnim 


843. 


(7)  Adjudged  accordingly  Cro.  Cha.  Plowden  v.  Oldford^  582.  But  in  Hill. 
10  JBIis.  C.  B.  E.  238,  adjudged  that  ike  lease  revived,  PoLydore  VirgiTs  cote, 
Hal.  M8S.— Vin.  Fine  (T)  4. 

(1)  Yid.  21  E,  3.  Grants,  58.  Appropriation  without  license,  and  e&  de 
caus&  it  seems  a  disappropriation.     Hal.  MSS. — [Note  275.] 

(2)  But  if  it  was  lease  in  prsssenti  hy  tenant  in  tail,  and  the  issue  before  entry 
levies  fines,  the  conusee  shall  not  avoid  the  lease,  for  the  lease  toas  only  voidahU 
and  the  land  passes  in  degree  of  reversion.  Yid.  Dy.  51.  7  B^.  9,  earl  of 
Bedfords  case.    HaL  MSS.— [Note  276.] 


46.  b.J         Of  Tenant  for  yeares.    L.  1.  C.  7.  Sect.  58. 

termintf  grantable  (a)  to  another.  Vide  Seot.  819.  And  albeit 
the  lessor  dye  before  the  lessee  enters,  yet  the  lessee  may  enter 
into  the  lands,  as  our  author  himselfe  holdeth  in  this  Chapter. 
And  so  if  the  lessee  dyeth  before  he  entered,  yet  his  executors 
or  administrators  may  enter,  because  he  presently  by  the  lease 
hath  an  interest  in  hun ;  and  if  it  be  made  to  two,  and  one  dye 
before  entry,  his  interest  shall  surviye.     Vide  Sect.  281. 

He  that  hath  a  lease  for  yeares,  hath  it  either  in  his  owne 
V.  Sect  665.  right,  whereof  Ltldeton  hath  here  spoken,  or  in  another's  right, 
!!k?rJr!!L^^  and  that  in  divers  manners :  as  a  man  may  have  a  terme  for 
TH^bTtr        y<»^  in  the  right  of  hie  wife,  whereof  the  husband  hath  power 

to  dispose  at  any  time  during  his  life,  and  if  he  surviveth  his 
wife,  the  law  doth  give  the  lease  to  him.     But  if  he  make  no 
disposition  thereof,  and  his  wife  survive  him,  it  remaineth  with 
*     the  wife :  but  of  this  in  another  plaoe  more  fully. 

If  a  man  be  possessed  of  a  terme  of  forty  yeares  in  the  right 
(1  Ro.  Abr.        of  his  wife,  and  maketh  a  lease  for  twenty  yeares,  reserving  a 

p1^'  ^^191 )        ^^^*  ^^^  ^^^'  ^^^  ^^^^  ^^^^  ^^^^  ^^^  residue  of  the  terme,  but 
^^'  the  executors  of  the  husband  shall  have  the  rent,  for  it  was  not 

incident  to  the  reversion,  for  that  the  wife  was  not  party  to  the 
lease  (3).     So  note,  a  disposition  of  part  of  the  terme  is  no  dis- 
position of  the  whole.    But  if  the  husband  grant  the  whole 
terme,  upon  condition  that  the  mntee  shall  pay  a  summe  of 
money  to  his  executors,  &c.  the  nusband  die,  the  condition  is 
broken,  the  executors  enter,  this  is  a  disposition  of  the  terme, 
and  the  wife  is  barred  thereof,  for  the  whole  interest  was  passed 
away  (4). 
Hil.  17  El.  in  the      If  a  lease  be  made  to  a  baron  and  feme  for  terme  of  their 
Jp^^'jSi""^'     lives,  the  remainder  to  the  executors  of  the  survivor  of  them, 
10  Go.  51.*         ^^^  husband  grant  away  this  terme  and  dieth,  this  shall  not  bar 
Hntt  17.)  the  wife,  for  that  the  wife  had  but  a  possibility,  and  no  interest. 

If  the  husband  and  wife  be  ejected  of  a  terme  in  the  right  of 
37  Am.  p.  11.  hig  ^ife^  and  the  husband  bring  an  cjeciwne  firmed  in  his  owne 
(iRo^^p.  *  n&me  (5),  and  have  judgment  to  recover,  this  is  an  alteration 
359.)  of  the  terme,  and  vesteth  it  in  the  husband  (6). 

If 


(a)  See  however  Qodh.  2.  1  Show.  221.  Indeed  the  doctrine  of  lord 
Coke  I  take  to  be  now  settled,  but  it  seems  a  deviation  from  the  strict  princi- 
ple of  our  law;  a  future  or  reversionary  term  is  also  assignable.  1  Show.  879, 
post.  54.  b. 

(3)  Vid.  tamen  one  Bvant^s  cuse,  in  which  it  was  adjudged  that  the  wife  thaU 
have  the  rent.  Cited  by  Houghton.  16  Jac.  Quaere,  and  vid.  7  H.  6.  2.  T. 
16  Jac.  Blaxton  and  Heath.  2  Poph.  n.  88.  Hal.  MSS.— By  2  Poph.  lord 
Hale  means  the  additional  cases  at  the  end  of  Popham's  Reports.  See  Poph. 
125.     For  Blaxton  and  Heath,  see  Poph.  145.— [Note  277.] 

(4)  If  part  of  a  term  he  granted  hy  hufharkd  on  oonditionf  ii  teems  that  the 
condition  is  gone  hyhis  death,  QusBre.  A  ward  changes  the  property  of  such 
a  term.  Dy.  183.    Hal.  MSS.— See  the  case  in  Marg.  Dy.  183.— [Note  278.] 

(5)  Vide  Husband  of  wife  termor  may  have  petition  of  right  alone,  87  Ass. 
pL  11.  If  husband  is  guardian  in  right  of  his  wife,  dower  lies  against  the 
husband  alone;  for  there  can  he  no  voucher  there  against  the  ward!s  right.  2 
E.  3.  13. 15.  47  E.  3.  9.     Hal.  MSS.— [Note  279.] 

(6)  Vid.  50  E.  3.  Judgm,ent  for  husband  in  quare  impedit  for  the  wife^s 
aduowson;  the  hutband  dies;  the  wife  presents.     Hal.  MSo. — [Note  280.] 


!•  1.  C.  7.  Sect.  5a    Of  Tenant  for  yeaies.  [4a  b. 

If  a  lease  for  jeares  be  made  to  a  bishop  and  bis  saocesson, 
yet  his  executors  or  administrators  shall  have  it  tn  attter  droit, 
for  regularly  no  chattell  can  ffoe  in  succession  in  a  case  of  a  sole 
corporation,  no  more  than  if  a  lease  be  made  to  a  man  and  his 
heires  it  can  go  to  his  heires.  But  let  us  retume  to  Littleton  (7). 

Touching  the  time  of  the  beginning  of  a  lease  for  yeares,  it  5  Co.  1. 
is  to  be  observed,  that  if  a  lease  be  made  by  indenture,  bearing  Clayton's  owe. 
date  26  Jfan,  &o.  to  have  and  to  hold  for  twenty-one  yeares,  ])L|^286. 
from  the  date^  or  from  the  day  of  the  date  f  8),  it  shall  begin  (2  Ro.  Abr.  620 
on  the  twenty-seventh  day  of  ifay  (9).     If  tne  lease  beare  date  Cro.  Ja.  136. 
the  twenty-sixth  day  of  Mai/,  dkc,  to  have  and  to  hold  from  the  f^gj^py  ^^7^ 
making  hereof,  or  from  henceforth^  it  shall  beffin  on  the  day  on  5  £i.  By.  218. ' 
which  it  is  delivered,  for  the  words  of  the  in&nture  are  not  of  (l  Ro.  Abr. 
any  effect  till  the  delivery,  and  thereby  from  the  making,  or  ^'  ^^^  ^^ . 
from  henceforth,  take  their  first  effect.     But  if  it  be  d  die  con^ 
fectionis,  then  it  shall  beffin  on  the  next  day  after  the  deliverie. 
If  the  habendum  be  for  the  terme  of  twenty-one  yeares,  without 
mentioning  when  it  shall  begin,  it  shall  begin  from  the  deliverie,  2  Co.  8.  ^ 
for  there  £e  words  take  effect,  as  is  aforesaid.     If  an  indenture  ^^o^^^^rd's 
of  lease  beare  date  which  is  void  or  impossible,  as  the  thirtieth 
day  of  Februarief  or  the  fortieth  of  Marchj  if  in  this  case  the 
terme  be  limited  to  begin  from  the  date,  it  shall  begin  from  the 
delivery,  as  if  there  had  been  no  date  at  all.     [a]  And  so  it  is,  [a]  Pi.  Com. 

.  148.  8.  B.  «.  tit 

Leases,  Br.  82.    8  EL  Dy.  196.    1  Mar.  Dyer,  116.    (Cro.  Car.  400.    2  Ro.  Abr.  62. 
lRo.Abr.  849.    1  8id.  480.) 

if 


ease. 


(7)  Hie.  fd,  a.    Hal.  MS8. 

(8)  Yid.  for  date  and  day  of  the  date  hie  fol,  6.  a.  and  ike  note  there. 
Hal.  MSS. — In  fol.  6.  a.  lord  Hale  gives  the  following  note.  Bate  and  day  of 
the  date  the  same  in  point  of  oomputationj  5  Rep.  But  in  point  0/ interest  date 
is  taken  inclusive,  da^f  of  the  dai/e  exclusive  in  many  cases.  T.  9  Jac.  B.  R. 
BuUtT.  n.  177.  A.  on  the  second  of  August  1  Jam.  makes  an  obligation  to  B. 
and  afterwards  on  the  same  day  B,  releases  all  actions  usque  datum  scripti; 
the  obligation  is  discharged,  because  date  is  delivery.  Otherwise,  if  it  had  been 
to  the  day  of  the  date.  T.  9  Car.  B.  R.  Rooke  and  Richards.  Condition  of 
obligation  to  stand  to  an  award,  so  thai  it  be  made  toithin  four  days  after  the 
date :  a  good  award  may  be  made  the  same  day;  and  so  it  seems  if  it  be  day  of 
the  date.  M.  1653.  Streets  case.  Stiles,  382.  Obligation  dated  2  January; 
release  dated  1  January  of  all  actions  usque  diem  hujus  prsdsentis  temporis, 
but  delivered  3  January :  prsdsens  tempus  is  the  date,  and  so  the  obligation 
stood.  P.  7  Jac.  Hal.  MSS.^9ee  further  as  to  the  difference  between  date 
and  duy  of  the  date,  Com.  Dig.  Estates,  Gt.  8.  Bargain  and  Sale,  B.  8. 
Temps  A.  and  Yin.  Abr.  Estate,  Z.  a.  Time,  A.  and  Wils.  vol.  1.  part  2. 
page  165,  and  the  next  note. — ^[Note  281.] 

(9)  Yid.  for  commencement  of  lease,  M.  10  Jac.  Rot.  75.  Hob.  case  82. 
Moor  and  Musgrave.  A.  by  indenture  dated  4  May  10  Jac.  to  hold  from  the 
feast  of  the  annunciation  last  past  for  the  term  of  21  years  next  ensuing  the 
date  hereof  fully  to  be  complete  and  ended.  In  ejectment  plaintiff  counts  on 
this  lease^  as  a  lease  to  hold  from  the  feast  for  21  years  extunc  prox.  sequent. 
and  agreed  to  be  good.  But  see  T.  24  Car.  B.  R.  Cornish  and  Cawsey.  Lease 
by  indenture  of  25  March  15  Car.  to  have  and  to  hold  from  and  after  the  day 
of  the  date  of  these  presents  for  the  term  and  time  of  seven  years  from  hence- 
forth next  and  immediately  ensuing,  shall  commence  in  computation  from  the 
delivery y  and  in  point  of  interest  from,  the  date.  Stiles,  118.  Hal.  MSS. — 
[Note  282.] 


46.  b.  47.  a.}   Of  Tenant  for  yeares.  L.  1. 0. 7.  Sect.  58. 

if  a  man  by  indenture  of  lease,  cither  reoite  a  lease  which  is 
not,  or  is  void,  or  misreoite  a  lease  in  point  materiall  which 
is  in  esMBy  to  have  and  to  hold  from  the  ending  of  the  former 
lease,  this  lease  shall  be^  in  coarse  of  time  from  the  ddiyerie 
thereof  (10). 

f^And  if  the  IsMwr  in  wiu^  cam  retene  to  Kim  a  yeairdy  rent 
vpon  9uch  leatey  ?$e  may  chute  for  to  dittraine  for  the  rent^  or 
Jee  he  may  have  on  action  of  debt  for  the  arrearoffee," 

9^  "  Reserve  to  him  a  yeardy  rent,  dx"     First,  it  F  4:7. 1 

m  7  Co.  SS.  appeareth  [h]  here  by  Littleton  that  a  rent  must  be  [_   a.    J 

iiTob^'so  reserved  out  of  the  land  or  tenements,  whereunto  the 

(do.  Ja.  in!  lessor  may  have  resort  or  recourse  to  distreine,  as  Litdeton  here 

Poft  141.  a.  '  also  saith,  and  therefore  a  rent  cannot  be  reserved  by  a  common 

l^^l^^j^  person  (1)  out  of  any  incorporeall  inheritance,  as  advowsons, 

SRckAbr. 446.  oouunons,  offices,  ooiwie,  mulcture.of  a  mill,  tythes,  fayres, 

6  Co.  Moimi.  markets,  liberties,  priviledges,  franchises,  and  the  like,    [c]  But 
^'  Mn  ^^  ^^^^^  ^  made  of  them  by  i^ed  (2)  for  yeares,  it  may  be 

M^o  Am.  p.  5.  (SP^  ^y  ^"^7  ^^  contract  to  have  an  action  for  debt,  but  distreine 

IS  Abb.  20.      '  the  lessor  cannot.     Neither  shall  it  passe  with  the  grant  of  the 

i^^^l^'  reversion,  for  that  it  is  no  rent  incident  to  the  reversion  (3). 

11  H.^.  si'  '*  ^^^  ^  ^^7  ^^^  ^  reserved  in  such  case  upon  a  lease  for  life,  it 

19  E.  2.  is  utterly  void,  for  that  in  that  case  no  action  of  debt  doth  lie  (4). 

Hboi,  126. 

44B.  S.46.  9ABt.24.  26  Am.  60.  14B.S.  Soir.  fao.  122.  5  E.  S.  6S. 
17  B.  S.  S6.  11  H.  4.  40.  8  H.  6.  21.  46.  10  H.  6.  12.  21  H.  6.  11. 
5H.7.89.    21  H.  7. 19.    17  B.  2.    Bx.  112.    28  BL  Dyer,  S77. 

Bat 

(10)  For  mierecital  a  le€ue  shall  commence  immediately.  6  12^.  huihop  of 
Bath's  ease.— The  earl  of  Oxford  by  deed  dated  10  Feb.  27  K  8.  demises  to 
A.  for  21  years;  and  afterxoards  by  indenture  reciting  that  he  by  indenture 
dated  10  Feb.  28  H.  8.  had  demised  to  A.  for  21  years,  demises  the  same  land 
to  B.  habendum  ybr  81  years  from  and  after  the  expiration,  surrender  or  for- 
feitiwre  of  the  said  leoM,  It  wa*  ruled,  thai  B.'s  lease  should  commence  in  com- 
putation immediately,  because  A.'s  lease  was  misrecited.  H.  10  Gar.  B.  B. 
Crook,  n.  8.  Miller  and  Mantoarinye.  But  if  in  case  of  such  a  misrecital, 
the  habendum  be  from  and  after  the  demise  and  indenture  made  to  A.  and  it 
is  not  said  the  said  demise,  then  the  second  lease  shaU  commence  after  the  true 
lease  notioithstandiny  the  misrecital.  M.  1  &  2  P.  &  M.  Rot.  648.  Mount 
and  Bodgken,  Bendl.  n.  71.  Hal.  MSS.— See  Cro.  Cha.  897,  and  N.  Bendl. 
88.  See  further  as  to  the  commencement  of  leases  and  the  effiact  of  misrecitak 
in  that  respect,  Shep.  Touch.  272.  New  Abr.  Leases,  L.  and  Yin.  Abr. 
Estate,  Z.  a.  and  Grant,  B.  4.— [Note  283.] 

(1)  Lord  Coke  confines  the  rule  to  common  persons,  because  the  king  may 
reserve  rent  out  of  an  incorporeal  inheritance;  the  reason  of  which  is  that  he 
by  his  prerogative  can  distrain  on  all  the  lands  of  his  lessee.  4  New  Abr. 
192,  and  339.— [Note  284.] 

^2)  The  case  of  a  lease  by  deed  is  put,  because  in  general  things  incorporeal 
will  not  pass  without  deed.  Post.  48.  a.  49.  a.  169.  a.  and  ante  9.  a. — [Note 
285.] 

(3)  12  K  4.  17.  Yid.  supra /o/.  44.  b.  the  case  of  the  precentor  of  PauTs, 
according  to  which  rent  on  lease  for  years  of  tithes  is  incident  to  the  reversion. 
Hal.  MSS.— See  ante  44.  b.  n.  8.- [Note  286.1 

^4)  That  the  common  law  did  not  allow  deot  for  rent  on  freehold  leases 
whilst  they  continued  is  certain,  though  the  reason  is  not  quite  so  clear.  See 
8  Blackst.  233.    It  has  been  accounted  for  by  suggesting,  that  the  remedies 

by 


L.  1.  C.  7.  Sect.  58.      Of  Tenant  for  yeaies.        [47.  a. 

But  if  a  num  demiseth  Ike  neban  or  hert»ge  of  bis  land,  he 
11M7  Teeerre  ft  rent,  for  that  the  tliiiig  ia  msTiionble,  and  the 
Immt  maj  distreine  the  esttell  apon  tne  land  (6):  and  >o  a  le- 
Teraon,  or  a  remainder  of  lands  or  tenements  mav  he  granted 
nsemng  a  rent,  for  the  apparent  poesihilitj  that  it  maj  ooma 
in  poaaeraicHi  (6),  and  thej  are  tenements  within  the  words  of 


[aj  It  appeareth  by  Lxitlelon.  that  raervando  i«  an  apt  word  [ol  44  B.  S.  i1. 
Ot  reMTving  a  rent,  and  so  is  raidendo,  lolvaido,  /txdmdOf  tnvs-  L  g^'ll 
nietidc,  dummodo,  and  the  like  (7).  ■  H.  fl.  U. 

»  Aj*.  p.  30.    S  Aw.  g.    IS  An.  B«.    ME.!.    Br.  »1.    fl  B.  1.  B.    It  EL  D^.  tit. 

PL  Oom.  en.  Browning  4Bd  Btutoa'i  caM,  ft>.  Ul,  US,  A«. 

[6]  And  note  a  divenitj  bi  di  is  ever  n)  u  B.  s.  II. 

of  part  of  die  thing  granted  '(a  whieh,  »o*t  % 

oceeptu,  mjhio,  prteter,  and  tfa  da  resets  li  B. ).  4.' 

ntion  whieh  is  alwaies  of  &  t  \y  oreated  M  Am.  11. 

Ot  reicryed  ont  of  tfao  land  e]  Potarit  "/• '■^*- 

tmim  j^M  rem  dare  el  paru  m  dej>«r-  u  g,  e,  8.41. 

tAwMAu,  et  iUa  part  quam  «  ft  temper  ^  h.  ».  1. 

^il.     [d]  Bat  ont  of  a  genenll  a  party  may  be  excepted,  as  ont  ifi  H.  A.  S4. 
of  a  manner,  ao  acre,  &c  verbooaurali  aliqwid  eaxipitur,  and  not  |^  ^ 
a  part  of  a  ooiainty,  as  ont  of  twenty  acres  one.  44  2,  g^'^i, 

PLOom.lSL  [a]  BncL  IL  1.  £».  Ii.  A  £  tt9.  [iQ  •  SL  D7!  SM. 

UH.a.3S.^4H.B.L    UB.t.B.    9B.S.fia.    M  Am.  11. 

It  IB  fiirther  to  be  observed,  that  tho  lessor  cannot  reaerre  to 
aDT  other  bnt  to  himself,  for  Littlelon  saith,  reterve  to  hinue^ 
[e]  If  two  jointeoants  be,  and  they  make  a  lease  for  yeares  br  [*]  t  B.  4. 4. 
paroll,  or  deed  poll,  reservpig  a  rent  to  one  of  them,  this  shaU  M''^ 
ennre  to  them  both ;  bat  if  it  be  so  reserved  by  deed  indented,  gOo.  7^*71. 
it  shall  ennre  to  him  alone  by  way  of  eonolosion. 

1/2  LitUeton  hero  is  pntiiag  of  a  case,  and  not  making  a  m  TM.  Sml 
lease,  for  then  he  woal<lffot  reserve  the  rent  to  him,  bat  to  him ^4  '*''''*'. 

a«.    10  B.  4>  18. 
11  B.  1.    An.  8S.    K  H.  8.  ID.    M  H.  T.  16.    SO  H.  S.  D]r.  4t. 
and 

bv  eeuavU  and  distress  weie  deemed  soffiinent  seonrities  for  the  rent  and  ser- 
vioes.  See  Oilb.  on  Rente,  98,  and  Gilb.  on  the  Action  of  Debt  in  his  Cas. 
in  L.  and  £q.  370.  Bat  it  may  be  proper  to  observe,  that  the  ceuavit  seems 
to  have  been  first  given  by  the  6  E.  1.  0.  4.  though  the  lord's  right  of  seizing 
the  land  for  anbatraction  of  services,  which  continaed  till  it  was  Uken  away  by 
the  52  H.  8.  0.  22.  waa  a  remedy  in  some  respeots  similar,  and  fnmishes  occa- 
sion for  the  sam?  obaorvation.  Bee  2  Inst.  296,  and  Wright's  Ten.  197.  Note 
that  the  8  Ann.  0.  14,  now  gives  debt  for  rent  on  a  l«aae  for  life;  on  which 
statute  Mr.  serjeant  Hawkins  queries  whether  it  doth  not  extend  to  leases  ot 
inoorporeal  hereditaments .     Hawk.  Abr.  of  Co.  Litt.  78. — [Note  287.] 

'^)  Qniere,  how  auite  thaU  be  brovght  tn  coie  o/herbage.     17.  E.  S.  76.— 


(6)  t 
Hal.  01, 


(6)  And  after  Aeparlieular  ettate  determined,  ditlrete  may  be  made  for  aR 
arreari.     10  E.  4.  8.     Hal.  MSS.— [Nota  288.] 

(7)  Lea*e  for  yean  by  indenture,  and  Uueecffvenante  to  pay  bl.  a  year;  Ait 
it  a  raervation.  J)y.  276.  fi6Car.  B.  K.  Crook,  n.l.  IMtkeand  Jlfunday. 
But  if  there  be  reddendo  rent  and  the  leaee  covenanti  to  pay  t*oo  eapoTU,  there 
it  teem*  to  be  only  covenant.  Bf.  40,  41  Glii..  Bruerttm'i  cote.  Hal.  MSS. — 
See  Gro.  Cha.  207,  and  Hardr.  S26.— [Note  289.] 


[V 


47.  a.]         Of  Tenant  for  yeares.    L.  1.  C.  7.  Sect  58. 

uid  his  hrires,  for  oUtenrise  the  rent  bIuJI  determine  by  his 
[g]  Hioh.  6  J*,  death,  if  he  die  within  the  terme  (8V  [^]  Bnt  if  be  reserve  a 
A  npL  latai  rent  generally  without  shewing  to  wnom  it  shall  goe,  it  shall  go 
Bdwin!'B»nk  le  *"  *"*  h^res.  If  he  reserve  a  rent  to  him  and  his  assignee,  yet 
Bay.  QUI.  33  SL  the  rent  shall  determine  by  his  death,  becanae  the  reservation  is 
Koi.  I43I.  good  but  daring  his  life.     So  it  is  if  he  reserve  a  rent  to  him 

iDWr^fllohn^d'  ^^^  ^'^  ezeontors  it  shall  end  by  his  death,  because  the  heire 
A  Batahar.  hath  the  reversion,  and  the  rent  was  incident  to  the  reversion  (9). 

(Poit.  Sit.  b.  So  if  a  man  warrant  land  to  B.  and  his  assigns,  the  assignee 
itCo  ^sT"  *'"'  ""'**  '("loh  dnriDg  the  life  of  B.  for  the  warrantie  continnes  but 
i  Ro.  Abr.  743.)  Only  during  the  life  of  B.  for  the  warranty  is  bat  for  life,  for 
Vid.  for  thig  want  of  vords  of  inheritanoe.  But  if  the  warranty  be  to  .B.  hia 
Ba'o'tise'"""'    tei^B*"^"!  ith  an  inheritance  therein,  then 

i  Co.  112.  bis  assignee  is  decease.     So  if  the  rent  be 

Hob.  ITO.  reserveato  t  and  asaignea,  so  as  it  be  ind- 

dent  to  the  i  lU  all  the  assignees  of  the  rever- 

sbn  enjoy  tl 

"  Yeareli/  Jie  rent  bo  reserved  every  two 

or  three  or  Of  rente  LHHeton  doth  excel- 

lently treat  ipter  of  Bents,  and  therefore  in 

this  place  tbns  mnch  shall  suffice. 

"  To  diitrmnefor  €ie  rent"     Here  it  ia  necessary  to  be  seene 
of  what  tbings  a  distresse  may  be  taken  for  arent,  and  how  the 
h]  II  H.  S.  IS.   ^iBt''BSse  ought  to  be  demeaned.     \h\  1.  It  must  be  of  a  thing 
J  B.  1.  tit.  whereof  a  valuable  property  is  in  some  body,  and  therefore 

Diitnai.  II B.  S.  dogs,  bnoka,  does  (llj,  conies,  and  the  like  that  are  fera  natures 
7  rI?*  (12)  cannot  be  distreyned.     2.  Although  it  bo  of  valuable  pro 

ArowT.  IW.    IS  E.  3.  Atowt.  2.    (1  Bo.  Abr.  MS.    Cro.  EL  162.) 

pertie, 

(8)  Rent,  reterved  to  him  and  hi»  cumgn*  during  the  term,  or  to  him,  hii 
executors  and  auigm  during  the  term,  deteminm  by  the  lettoi't  death. 
T.  2  Car.  B.  B.  J%,  n.  412.  12  Co.  n.  20,  and  HU.  32  Elii.  Riehm<m<ft 
cote.  Hal.  MSS.— See  Noy,  96.  12  Co.  85,  and  Cro.  Eli*.  217.— But  not- 
withstanding the  cases  here  cited  by  lord  Hale,  it  was  adjudged,  whilst  he  was 
chief  justice  of  the  king's  bench,  that  the  words  during  the  term  are  of  them> 
selves  sufficient  to  carry  the  rent  to  the  heir,  if  the  lessor  is  seised  in  fee,  and 
he  ooncurred  in  the  judgment.  See  the  case  of  Sacheverelt  and  Frogatt,  East 
28  Cha.  2.  in  2  Sannd.  367.— (;Note  290.] 

(9)  Rendering  rent  to  him,  hu  heiri,  execvlort  and  adminittratort,  good,  and 
it  ihaii  go  to  the  heir.  DraJc^t  eate,  supra.  Rendering  rent  to  him  or  hit 
tuaeemoTi  good,  and  the  tueeenor  thaU  have  it,  5  R^.  Hal.  MSS. — 
[Note  291.*] 

(10)  See  farther  as  to  reservation  of  rent,  Vin.  Abr.  title  Retervation,  and 
Gilb.  Treat,  on  Bents. 

(11)  Bnt  deer  kept  in  a  private  inclosure  maybe  distrained.  See  3  Blaokst. 
Com.  8,  where  the  case  of  Davis  v.  Powel,  G.  B.  Hit.  11  G.  2,  is  cited. — 
[Not«  292.] 

fl2)  Some  have  thought,  that  a  horse,  on  which  one  is  riding,  may  be  dis- 
trained for  damage  fiaaant.  2  Eeb.  596.  1  Sid.  440.  But  the  opinion  was 
extrajudicial,  and  may  be  questioned ;  for  1  Bo.  Abr.  664.  A.  pi.  4.  and  the 
case  of  7  E.  8.  Rtih.  Abr.  Avowry,  199,  are  directly  amtra.  See  also  n.  13, 
infra,  and  Cro.  EUz.  549.  596.  6  T.  B.  138.  Some  also  have  inclined  to 
think,  that  horses  drawing  a  out  loaded  with  com,  though  one  is  riding  in 

the 
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pertie,  u  &  hone,  fto.  yet  when  »  man  or  woman  is  riding  on 
uim,  or  an  axe  in  a  man's  hand  cutting  of  wood  and  the  Uke, 
they  are  for  that  time  privileged  and  oannot  be  distreined  (13). 
[t]  3.  Valuable  thines  ehall  not  be  distreyned  for  rent  for  benefit  [0  U  S.4 
and  maintenance  of  trades,  which  bj  consequent  are  for  the  ,0*. 
oommon  wealth,  and  are  there  by  authority  of  law;  as  a  borae  gj  ^^  ^ 
in  a  smith's  shop  shall  not  be  distreyned  for  the  rent  iasning  i  X.  t.  tit 
out  of  the  shop,  nor  the  horse,  &c.  in  the  hoetry,  nor  the  mate-  ^'j'^  ^-  ^'■ 
riallsin  the  weaver's  shop  for  making  of  cloth,  nor  cloth  or  ^o,'igi.\ 
garments  in  a  taylor'g  shop  (14),  nor  socks  of  «|rne  or  meale  in 
a  mill,  nor  in  a  :      ~  lot  damage 

/eatant,  for  it  is  i 

{ts]i.  Nothiua  cannot  be  ri:]i3B.S.  l.a. 

Tendered  againe  i  ime  of  the  ii  H.  T.  i*.  ■. 

diatreue  taken  (V  or  the  like  ^  f  I  f^-^ 

oannot  be  distrayi  fet^lU  they  s  a. «.  it. 

may  be  distreynec  oome  may  (i  Ro-  A^- 

be  diatoeyned  for  d.  "'> 

[I]  f,  Be^te  b<  rwts,  thalt  m  okehun,  ss. 

It.  Bra.  Ub.  i. 
k  4L    HIr.  at.  a.  mbL  15,  IS. 


tiie  cart,  may  be  disttuned  fbr  rent,  and  for  that  purpose  may  be  severed 
from  the  cart,  if  |^  person  distraining  does  not  choose  to  take  tbe  cart  with 
the  oom  as  well  as  the  hones,  all  of  which  as  it  seems  are  equally  liable  to 
the  distress.  See  2  Keb.  529.  6B6.  1  Tent.  86.  and  1  Sid.  422.  440,  in  which 
latter  book  the  reporter  makes  a  query,  whether  tbe  man's  being  on  the  cart 
should  not  pririlega  tbe  whole  team.  See  Bro.  Attach.  2S.  F.  N.  B.  93. — 
[Note  293.]  » 

(13)  1/  /errett  and  neti  in  a  maiden  be  taken  damage  feasant,  it  u  good. 
But  if  (Aey  are  in  the  hatdi  ofr^  man,  the^  cannot  be  dittrained  any  more  than 
a  horte  on  tokieh  a  vtan  it;  *or  can  they  be  dittrained,  if  Mey  are  mU  of  the 
warren.  2  E.  2.  Awu^  192.  7  £^'8.  ibid.  Id9.  Hal.  MSS.^See  Tin.  Abr. 
Diilreu,  A.— TNote  294.] 

(14)  If  A.  orinfft  yam  to  hi*  neighbow'i  ko%u  to  weigh,  it  eannol  be  dis- 
trained by  the  lord.  Nov,  w,'898',  Burla/  and  Read.  Tid.  15  E.  Avowry, 
216.  Hal.  MSS.— See  Koy,  68,  and  S.  C.  in  Cro.  Eiis.  549,  and  596.  For 
other  oases  in  whioh  thii^  the  property  of  strangerB  are  privileged  from  dis- 
tress for  tbe  sake  of  traW  and  oommeroe,  see  Francii  and  Wyatt,  8  Barr. 
p.  1498.  In  that  case  the  question  was,  whether  a  person's  chariot,  which 
stood  at  a  oommon  livery  etaole,  could  be  diatruned  for  rent  due  ttoia  the 
keeper  of  the  livery  stable ;  and  the  court  after  two  arguments  appearing  to 
be  strongly  inclined  in  Avour  dC'the  distress,  the  owner  of  the  chariot  after- 

nging  t"      _ 
ordered  by  tbe  court. — [Note  295.] 

(16)  20  E.  7.  9.  18.    21  E.  4.  447.     Hal.  MSS. 

(16)  But  now  by  the  2  W.  and  M.  o.  5;  sheaves  or  cocks  of  com,  or  coin 
loose  or  in  the  straw,  or  bay  in  any  hovel,  stack  or  rick,  or  otherwise  on  the 
land,  ni»  be  distrained  for  rent  on  demise,  lease  or  contract. — [Note  296.1 

(17)  Sheep  are  equally  privileged  with  averia  carvca,  and  cannot  be  taken, 
if  any  other  distress  can  be  found.  See  further  2  Inst.  133,  134,  and  the  case 
cited  in  n.  18.— [Note  297.] 

(18)  But  it  has  been  adjudged,  that  beasts  of  tbe  plough  may  be  taken  for 
the  poor's  rate  under  the  43  liilis.  beoaase  the  remedy  given  by  that  and  other 
statutes  for  compelling  the  payment  of  particular  rates  or  sums  of  money, 

though 
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not  be  dwtr^ned  ^wUoh  ii  the  HBaient  oommtm  law  of  Ettglamd, 
for  no  man  ehall  be  dutreined  bj  the  ntengil;  or  instramenta 


l-l? 


of  his  tiftde  or  profesuon,  u  the  aza  of  the  oai^nter, 

or  the  bookee  at  a  schollu)  while  goods  (ttr  or  other    f^V-f 

beasts,  which  Breuto*  calls  the  arn'maAa,  (or  axtella)    [_  h.  J 


t  7.  It.  otioM,  may  be  distrained,    [m]  6.  Foniaoefl,  caudroBS, 
g  or  the  like,  fixed  to  the  fraelwld,  or  the  doores  or  windowes  of 

riTHTl-b.'  ^^^"^  '^  ^^^  ^'^^  cannot  be  distrained  (1).  [n]  XasIIt,  beasta 
10  a  T.Sl.  *^*'  ea»»pe  (2)  may  be  distrained  for  rent,  (hoagh  they  naTe  not 
It  H.  T.  4.  k.  been  levant  vxi^ouchant  (S).  [o]  Note,  that  he  that  distraines 
1R  L  l'  '^  ^"^  thing  that  hath  li|^maBtiinpoiiKd  them  in  a  I&wfjoU  pownd 

Arowrit,  SIB,     within  thn  hat  is  either  overt 

fl  S.  4.  or  open,  ii  «,  or  in  his  owne    , 

«>-*-"■         oiaw,  oris  nt  (4).     Aind  it  is 

DiJtTM.  IS.       ^^'^  *^'^  it  ''■"  ^**^  '""*' 

IT  S.  3.  80.  and  dijik*  uid  then  the  cattle 

IH.1.1*.  must  be  B  ler.     [p]  Or  it  is 

&.TlS;d  Ld.  «  P?!™^  «  ^tt'.^  in  some  part 

liKJ.  M>{i.  37.)  "  his  hou  istamea  witff  ment 


M 


and  drink :  i,  and  he  shall  not 


have  any  le  diatitie^  be  of 

J^i'sPb^'d     '^*^''*'^®^  hoosehold,  or  snoh  like  dead  goods  which  may  take 

Mar.  oK>.  18.       harmo  by  wet  or  weather,  or  be  stolne  away,  there  he  mnst 

nsti,  I^  S  oap.  10.    S  H.  3.  Arania,  14L    80  Aw.  tS.    1  H.  «.  9. 

13  E.  i.  It.  F.N.B.  B0.  Dwit.  and  Bud.  lib.  1.  eap.  IT.  iH.r.to1t.      ^ 

IpI  SS  H.  S.  tit.  Ditni.  Br.  8S.    (1  Ko.  Abr.  tTS.)  9 

impownd 

though  called  a  dutresa,  is  in  effect  an  eseeemtiom.  1  Burr.  p.  579.  See  aoo. 
Sannd.  on  22  Ch.  2.  against  conventicles  80,  wfaiohfc  referral  to  in  Com.  Dig. 
Dittra*,  0.  bnt  not  dted  in  th$  case  in  4Snrr — [Note  298.] 

(1)  At  common  law  com  growing  oonld  no^ie  Astrained,  beeaase  it  ad- 
heres to  the  freehold.  1  Bo.  Abr.  666.  fi.  pV.  4.  ^t  n<TW  by  the  11 Q.  2. 
c.  19.  landlords  are  empowered  to  distrm  all  SOTtsV  ocin,  gnws  or  other 
product  growing  on  the  estate  demised,  and  to  cnt  and  ftther  them  w^en  ripe. 
—[Note  299.] 

(2)  Ifihe]/  etx^/orwant  ofvnclotwn  by  Tiim  tbHo  ougM  to  repair,  they  an 
vol  dittraintzble.  Adj.  14  Elit.  Dy.  817.  The  lord  cannot  dutrain  beaita 
which  eicape  tolien  they  are  gone  ottt  o/lhe  land,  ^umah  they  are  uitlAm  moo. 
Vid.  41  E.  3.  26.  14  H.  7-  8.  20  ff  7. 10.  16  ByT.  17.  2  £.  4. 6.  Hal. 
M8S.— See  the  next  nota— [Note  800.] 

(3)  This  doctrine  has  been  objected  to  as  too  general ;  and  several  distinc- 
tions are  token,  the  sam  of  which  seems  to  be,  that  if  a  stranger's  beasts 
escape  into  another's  land  by  deftnit  of  the  wfrner  offthe  beast,  as  by  break- 
iog  the  fences,  they  may  be  distntined  for  rent  immediately  withont  being 
levuit  or  ooachant ;  bat  that  if  they  escape  there  by  deianlt  of  the  tenant  of 
the  land,  aa  for  want  of  his  keeping  a  stdSdent  fence,  then  th^  cannot  be 
dlstrunod  for  rent  or  service  of  any  lund  till  they  have  been  levant  and  ooa- 
chant, nor  afterwards  by  a  landlonl  for  rent  on  a  lease,  nnless  on  notice  the 
owner  of  the  beasts  neglects  to  remove  them';  thongh  it  is  said,  that  saeh  notice 
is  not  neoessary  where  the  distress  is  by  the  lord  tn  the  fee  for  >m  indent  rent, 
or  by  the  grantee  of  a  rent  charge,  om  this  subject  nvned  upon  at  lai^  in 
tlie  case  ofKimp  and  Crowes,  2  Lotw.  1578.— [^fote  801.] 

(4)  And  now  by  the  11  Or.  2.  o.  19.  s.  10,  persons  distnuning  for  rent  may 
impound  the  distress  on  any  eonvenient  put  of  the  land  ehargeable  with  tht 
rent.— £Note  802.] 
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impownd  thsn  in  a  boose  oi  other  powad  ooT«rt- vitbiii  thrae 
miles  withia  the  eame  oonntj,  for  if  be  impownd  tkaa  in  a 
pownd  overt  he  miut  uiawer  for  them. 

[{3  ^  the  distrewe  bo  taken  of  goods  without  oanae,  the  M  4  B,  fl. 
owner  may  make  repcoas;  bat  if  they  be  distruned  withont  StJ"??'^'^ 
cause,  ana  impoonded,  the  owner  cannot  fareake  the   pownd  /pott,  ISO  b!) 
and  take  them  oat,  because  they  aiq^hen  in  H^  cnatodj  of  the 
law. 

[r\  But  if  a  man  distriuae  cMtle  for  damage  /eatant,  and  pat  j>]  3  S.  3.  Ul 
ihem  in  tb(  Trei*.  IL 


fij*5. 


the  1  _ 

ended  ^^^and  therefore  some  uss  to  reserve  the  last  halfe 


Teai^  l6ai  at  the  feast  of  the  nativitie  of  Saint  John  Baptitt 

before  tke  end  of  the  tenne,  w  as  if  the  rent  be  not  then  paid,  /i>o«t.ud  Bind. 

he  may  dbtraine  WtwAne  thM  and  Michaelmaue  following  (7).  lib.  1.  tap.  9.) 

"Actum  of  debt."    NMb  a  divanitie  betweene  arent  nterved 
npon  a  lease  for  yearaa,  i»serving  a  yearely  rent :  the  leesor  n  Ro.  Abr.  Ml, 
may  have  severall  actions  of  debt  for  every  yeare's  rent.     But  Pm«-  S9S.  b.) 

»  .rfi        ""^ 

(5)  Tid.  80  E.  26,  «4^  M^mAint  pleadt  that  he /bund  the  catUe  sans  nol 
tnaaner  de  fermare  ne  |^ift#AutK  ennne.     Hal.  MSS.— [Note  303.] 

(6)  For  one  cannot  ^brmn  ihn  tmte  day  ike  rent  groux  dve ;  bta  itm^utle 
theday^.  21.^9^0.  Vid.  U  .S  4. 81.  £[al.  MBS.— By  the  8  An. 
e.  14,  rem  may  be  detrained  for  after  determination  of  the  lease  in  the  sama 
manner  as  before,  if  the  4hAss'  is  matfe  within'  six  calendar  months  after- 
wards, and  duriag  the  continuance  of  the  landlord's  title  and  the  posaeesion  of 
the  tenant  from  whom  thiMrrearB  are  due. — [Note  304k] 

(7)  See  further  as  tXSiatress  8  Blackst.  Comment.  6  &  145,  and  in  the 
several  Abridgmeute,  titles  DiMren  and  RtmUvin,  and  also  Gilbert's  Treatise 
on  the  law  of  Replevins.  See  alM>  2  W.&  M.  o.  5.  8  An.  c.  14.  4  3.2.0.28, 
and  11  G.  2.  c.  10.  T^e  sWates  have  made  great  altvationa  in  the  ancient 
law  of  distress,  paftie^By  bninpowering  persons,  who  distrun  for  rent  of 
any  kind^  to  s^  the  di8&«n  for  payment  of  the  rent  in  arrear,  if  the  tenant 
or  owner  &ils  to  repRvj  with  safficieut  security  within  five  days  after  taking 
of  the  distress  and  giving  the  teuaat  notice  of  the  oaose.  This  improvement 
of  the  remedy  by  distr^ba  was  first  introtraoed  by  the  2  W.  &  M.  o.  5,  with 
respect  to  rents  due  on  demise  or  oootract,  and  afterwards  by  the  4  0.  2.  c.  28, 
was  extended  to  rents  seek,  rents  of  assise,  and  chief  rents.  Before  these 
two  statutes,  the  remedy  by  distress  was  very  impeifeot ;  for  the  distress  was 
merely  taken  rurnixnce  pcena  to  compel  satisfaction,  and  conld  not  be  sold  or 
used  for  the  pro&t  of  the  person  distraining,  except  in  case  of  the  king  and  in 
some  few  other  instanoes.  Most  of  the  other  changes,  made  by  the  statutes 
nnoe  lord  Coke's  time,  have  been  inoideatally  hint«aat  in  the  preceding  notes. 
—Note  80S.] 
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npon  &  bond  or  coatract  for  payment  of  MTenl  rommee,  no 
action  of  debt  lieth  till  the  laat  day  be  put  (8).     But  otherwise 
it  k  of  &  recogniunce,  which  see  at  large  and  the  reason  thereof 
M  T  H.  a.  IS.     cap.  Releases,  Sect.  612,  513.     [u]  Note,  that  the  lord  shall  not 
S  Oo^  ^  have  xa  aotiop  of  debt  for  relief  or  for  Aoiiage  dne  unto  him, 

34  B^  I.  'tit        beoanse  he  bath  other  remedie :  but  his  execatora  or  administra* 
AToirrie,  Z33.      toTS  shall  have  tm  AtioQ-tArefore,  because  it  is  now  become  as  a, 


M  a  E.  3.  r.  .    "  Except  [x]  the  hate  be  moiety  deaci^kfiedy  dec."    1 

30  K.  1.  10.  lease  be  made  bj  deed  Indentid,  ^en^e  ba^wrties  oonclnded, 

36  h!  \.  SL  ^^  ^^^  *'  *^  ^  ^i  ^^  polMfie  leneoMAiot  estopped*  to  say, 

0  H.  S.  Si.  that  the  lessor  had  nothing  at  the  timAf  the  lease  made.  A. 
u  H.  4.  SI.  lessee  fo  or  yeares  by  deed  in- 
fert^p^H.  dented,.  in  fee.  £.  dieth,  J. 
3»B.3. 13.  shall  av<  oiffesBe  and  avdd  the 
PL  Com.  431.  lease  wh:                                                  jt,  and  determined  by 

il  1 1'  "■  *«  '***'''                                                  »«  ^H  l""^'  "^  ™'^« 

Eitop.  S3S.  s  lease  :                                                       id  after  jmrchase   tbe 

14ir^4.3S.  land,  th^                                                       llessee  to  si^that  the 

(Ho.  SO.)  lessor  ha                                                        ^re  it  woflfcth  only 
npon  the  cot^^j^On,  asd  tMilc^nM(nQot  confesse  and  avoid, 

[>]  14  H.  6.  33.  as  he  might  infflvothfe'r  cosaj    [zjlTa  man  take  a  lease  of  his 

s  H.  4.  7.  bwue  la^  by  deed  indaatecPffBerriur  a^nt,  the  lessee  is  con- 

]a]  B(h>1t<  eluded.  ^a]Jfiut  if  a  man  take  a  4|^  of  Ae  herbage  of  his 

1  *^ii  '  ^^  owne  land  by  3eed  indented,  this  isno  oonoluHon  to  say,  that 
Banoo.'^'""  *-^^  lessor  had  nothing  in  the  land,  because  it  was  not  made  of 
(Cro.  Ch».  110.  the  la^  itselfe  :  [6]  but  if  a  nujaka  a  l^ee  for  yeares  of  his 
C^l  1*^^  ^L  ^w^^  "^^  ^J  deed  iDdentedfflr^tsrfjheU  doth  not  continue  - 
OommoDi  BuiM  adjud(«  in  I^liultm'*  «**«.  ■  -        '                . 

'  •  after 


(8)  See  New  Abr.  Debt,  B.  and  Vin.  Abr.  Dd»t,  0.     .■ 

{9)  Nota  ihit  divertity.  /n  pleading  a  leate  one  ought  to  tay,  (hat  the  kuor 
tool  seised  and  demiied;  but  in  eownl  in  d^tjbr  rent  it  itgood  withotU  aSeging 
leitin.     20  H.  S.  Barr.  lB-2.     21  jS  7.  82.     Hal.MSS.— [Note  306.] 

(10)  18i;.  8. 16.    .Brte/,747.    Z>y.l22.    Martyne and Mardye.   Hal.MSS. 

(11)  Et  videtnr,  that  by  purchate  of  Ae  land,  that  it  turned  into  a  leate  in 
interett,  which  before  wot  purely  an  etioppel.  Vid.  tamen.  F.  8  Car.  C.  B. 
Orook,  n.  2.  Mam  and  Morrit  Hal.  MBS.— See  Cro.  Oba.  109.— [Note  807.] 


L.  I.e.  7.  Sect.  59.   Of  Tenant  for  yeares.    [47.  b.  48.  a. 

after  the  terme  ended  (12).    For  by  the  making  of  the  leue, 
the  estoppell  doth  grov,  and  consequently  by  the  end 

[48.  '1  of  the  lease,  the  eatoppel  determiaee  (IS),  [c]  and  that  [c]  IS  H.  «.  M. 
a.    J  J9'part  of  the  indenture  which   belonged 'to  the  Jp"-^"' 
leaaee,  doth  after  the  terme  ended  belohg  to  the  lesBor,  '  °""  '*•■  "■' 
which  should  not  be  if  the  estoppell  dbntinned.  .  . 


(12)  Vid.  4.  B.  S.  7-  J^diueUee  niato  Uom/ot  ytan  ly  vndeMw*  to  di*- 
leitor,  Ke  shall  not  have  aum^uring  kui'lea»£:  Hal.  MSS. — [Note  308.] 

(13)  »0  H.  ^21.  Vid.  14  B.  6.  22,  per  curiam.  But  i/U  be  t^oppel  by 
matter  of  record,  a*  by  fi»eJ,d:c,  it  continue*  after.  2  E.  i.  Hal.  USS.— 
[Not©  309.] 

(1)  Ae  U  the  distinction  at  oo£mon  Uw  between  hereditaments  lying  in 
livery,  which  may  be  passed  for  any  e^te  without  deed  or  even  writing,  and 
those  lying  in  grant,  which  could  be  tnthsferred  by  de4  onjpgand  the  altera- 
tion of  our  anuent  law  by  the  29  Cba.  2.c.  8,  which  requires  aaeed>)r  writing 
in  most  v«es,^e^Mfra,  n.  3.  ante  9^  and  post.  49.  a.  121.  b.  169.  a. 

(2J  !^or  the  or^B-and  hiatory^^Vne  transfer  of  lands  by  livery  bf  seisin, 
see  2  Blackst.  Comment.  8i;.  liAd.  F^Emol.  A«glio.  Dissert.  9,  and  Bpelm. 
OloBs.  and  Da  Fresn.  €)^k  |m|  Invetlittira. 

(3)  But  since  the  i^trflHc^^B  of  OSes  an  J  trnste  sod  the  statnte  of  27  H.  8, 
for  transferring  the  possessio^o  the  ase,  the  iaeceMity.of  livery  of  seijrin  for 
passing  a  freehold  in  corporal  hereditament^  las  neen  almost  wholly  snper- 
seded,  and  in  consequence  offlt  the  conveyance  ty  feoffment  is  now  very  little 
in  use.  Before  the  statute  of  u^  f^utta&/«  estates  of  freehold  might  be  created 
through  the  medium  of  trusts  withoat  livery,  and  by'  the  operation  of  the 
statute  legal  estates  of  freehold  may  now  be  created  in  the  same  way.  Those 
who  frataed  the  statute  of  uses  evidently  foresawj  that  it  would  render  lively 
unnecessary  to  the  pacing  of  a  freehold,  and  that  a  freehold  of  such  things 
as  do  not  lie  in  grant  would  become  transferrable  hy  pnrol  only  without  any 
solemnity  whatever.  To  prevent  the  inconveniences  which  might  arise  from 
a  mode  of  conveyanceso  uncertain  in  the  proof  and  so  liable  to  misconstmction 
and  abase,  it  was  enacted  in  the  same  session  of  parliament,  that  an  estate  nf 

freehtld 

Vol.  1—28 


48.  a.]        Of  Tenant  for  yeares.    L.  1.  C.  7.  Seot  59. 

[e]  Bnot  lib.  S.      And  there  be  tiro  kinds  of  liver;  of  seidn,  tIi.  a  liverie  in  £0  > 
?*''*■!'        deed,  and  a  livery  in  law.     A  liverv  in  deed  is  irhen  the  feooor 
ta^DBfiflV.      taketh  the  ring  of  the  doore,  or  tnrfe  or  twigge  of  the  land,  and 
Flat.  lib.  s.  *      delivereth  the  same  npon  the  land  tolbefeo^in  nameof  sasin 
cap.  15.  of  the  land,  to.  per  hottium  et  pa-  haipam  et  anntiium  vd  per 

fagtem  vU  lacubMt,  itx. 

rfl  6  Co.  SS.  -i-  seised  of  an  haase  in  fee,  and  being  in  the  house,  \d]  saith  to 

Sharp's  euc       B.  I  demise  to  jonMiis  bouse  for  tern^e^of  myjife :  this  la  a  good 

begini  &.Iivei7 

•  jn  del  mne  act 

andw  '6,  or  by- 

,a(    a  brai  nithM 

linguM 
hnaahf 
matma 
lud  te- 
nd eroot 

le.  Here 

88E.B"!!.        i." J""  "-"""  """PO^*fc  rfJ^is^Be.m  the  naine 

S»  An.  p.  It.  ^seisin  and  poHsessiga  of  ainhe  lands  and  tenementB  contained 
MAA.lta.  '  inthisdaed;  «(«itf  iA|pnt;%«--lk',  ■terytt  into  tlyfllonBe 
"4>^^"-  or  Inland  have  aflP  ^1^1  aocordkg  «  the  deR:  Sr, 
e<^se.  Ent^Mtie'the  honse  or  SicnU  God  giw^onjbyj.or,  lam 

Sbup'f  MM.  content  you  shall  enjoy  this  lanaaooording  to  the  deed;  or  the 
(Po*!.  ST.  like,     por  if  words  may  amount  M  a  liverie  within  the  view, 

Ore.  Jam.  80J    ^^^^^  ^^^  -^  ^jj  jj  ^p^^^  ^^  If  ff 6)-    B jt  if  a  man  d^ver 
tlft  deed  of  feoffment  npon  thAina,  this  mounta  to  no  'eiy 


freehold  should  not  pass  by  barmin  and  sale  only,  unless  it  jas  by  indenture 
enrolled.  See  27  H.  8.  c.  16.  The  objects  of  this  proviaioKvidently  were, 
first,  to  forte  the  contracting  parties  to  aaoert^  tbe  terms  ofthe  conveyance 
by  reducing  it  into  writing;  secondly,  to  make  the  proof  of  it  easy  by  requiring 
their  seals  to  it;  and  consequently  the  presence  of  a  witness;  and  lastly,  to 
prevent  the  frauds  of  secret  conveyances  by  sabititnting  the  more  effectual 
notoriety.of  «04lmeftt  for  the  more  ancient  one  of  livery.  But  the  latter 
part  of  this  provimon,  which  if  it  had  not  been  evaded  would  have  introdooed 
almost  an  universal  register  of  convey  w«es  of  the  fr«ehqAin  the  ose  of  oor- 
poreal  hereditaments,  was  soon  defeated  }n  the  inventioITTjf  the  conveyance 
by  lease  and  release,  which  sprang  fhim  uie  omis^pn  to  extend  the  statute  to 
baiguns  and  sales  for  terms  of  yeffrs;  and  thMtMknrts  of  the  statute  were 
necessarily  ineffeotnnl  in  onr  conrta  of  eqni^BecRtse  these  were  still  left  at 
liberty  to  compel  the  ex^atiy  of  trosts  of  the  freehold  though  created  with- 
out deed  or  writing.  The  inconveniences  from  this  insufficiency  of  the  statute 
of  enrolments  are'now  in  some  measure  prevented  by  the  29  Ch.  2.  e.  8,  which 
provides  against  conveying  any  luids  or  hAditaments  for  more  than  three 
years,  or  declaring  trusts  of  them,  otherwise  than  by  writing.  See  poet.  121. 
b.— [Note  810.] 
(1)  9  Rat.  18.     ThoTcwghgtxxFt  cote.    Hal.  HSS. 

(5)  43  iff.  10.  18  ff.  6.  16.  A.  makei  charier  offmfmetH  Umta  0  S. 
and  B.  being  on  the  land,  A.  tayt,  I  am  content  you  shall  have  this  house  and 
land  according  to  the  deed  made  to  you;  it  it  not  livery,  beeaiue  it  imporltcmly 
'utent  and  m  future.  H.  6  Jac.  Maund'$  eate.  Ley,  n.  8.  Hal.  MS8. — 
See  Ley,  2.— [Note  811.] 

(6)  But  Cro.  Jam.  80,  and  Ley,  2,  K«in  ccmtra. 


L.  1.  C.  7.  Sect  69.  Of  Tenant  for  yeares.  [48.  a,  48.  b. 

of  th«  land,  for  it  li*th  kootber  opention  to  take  effect  »  & 
deed :  but  if  he  deliver  the  deed  npMi  the  lasd  m  nune  of  aeina  43  k.  j.  tit. 
of  &U  the  Unds  contained  in  the  deed,  this  ie  ft  good  liverj :  ?*oT-  Al- 
and m  are  other  books  intended  that  treat  hereof,  tut  the  deed  ^  ^  ^■ 
was  delivered  in  name  of  Miein  of  that  land.     Hereby  it  ap-  rt'co.  iss.b. 
peareth,  that  the  delivery  of  any  thing  npon  the  land  in  name  1  Lmo.  S07.) 
of  seisin  of  that  land,  thoogh  it  beinv  nothing  ooneeniing  the 
land,  as  a  ring  of  gold,  is  good,  and  so  hathot  beene  resolved  by  M  K  3.    Hot. 
all  the  judges ;  aad  so  of  ihe  like.  P>rl-  ^^  *<>- 

If  divers  parcel  le  feoffor  {Poatso.a.)      , 

delivers  seisin  of  j  9  paroels  "  ■■  '■  , 

doe  passe,  albei^J  anse  the  ''*^-  '"' 

deed  containeth  a  ,  and  he 

make  liveiy  to  on  th  to  all 

the  feoffees  (7)  ;1  he  name 

of  the  whole,  or  q 

If  a  man  make  fe  secim-  ibidam. 

dum/omoM  car  r  itshidl  (*  ^^J^. 

be  taken  ^t  Bt  at  these  7  ^  1 2». 

words  ( riiiiij^i  iiiiMii  eaifte^^re  nnderstood  aooording  to  the  19  Au.  u. 

qnantitie  and  quality  m  the  efflRnall  estate  eontained  in  (ibe  ^^  ^*-  ^''- 
deed.*^  a  ^an  yJra.a  leau^  yearae  by  deed,  and  ^^i"; 

[^d.*]    MS"  jeliver  seiMP  aaaffdag  %the  forme  and  jffeet  of  piow.i6S.ii 
b.   J    the  deed;  yet  he  l^bdnm  estate  for yeaM4bd  the  i«d.Bi. 


liverie  is  void,  as  ^mtUn-  suth. 


1  Go.  1S7.  139. 


give  land  to  ^.  to  have  ai^to  hold  after  the  death  of  ^,  to  .S.  cro.  jao.  sts. 
and  his  heires,  this  is  a  voR  ^d,  beoanse  he  oannot  reeerve  to  ifloli-.  >*  * 
himselfo  a  prtiookr  estate,  ajR  oonebvction  most  be  made  opoD  Ki^B«nrti* 
the  whole  deed ;  and  if  livery  he  made  aooording  to  the  forme  inur  Hogge  i 
and  effeot  of  the  deed,  the  livery  also  is  void,  because  the  livery  Croue,  for  Uoda 
referreth  to  a  deed  that  hath  no  effeot  in  law,  and  therefore  it  yJ|^2°q;„ 
cannot  worke  jeounrfwot/ormnm  et  effectum  cartas  (1).     And  so  395, 
it  was  adjodg^,  ettie  de  timilibiu.     *  And  it  is  to  b«  observed,  ,  g^  ^^„  ^ 
that  neither  the  feoffor  being  absent  can  make  liveiy,  nor  the  thli  Beat  SS. 
feoffee  being  absent  can  take  livery,  bnt  by  warrant  of  attorney,  H  H.  1.  n. 
hy  deed,  and  not  by  parol,  beoanse  it  conoerneth  matter  of  free-  }J  ^  *j  y^ 

hold  (2).  (J  Ro,  Ati.  8. 

P(«LS6«.     SBid.«l.) 

Tide 

• : ^ 

(7)  But  if  it  he  vnthoul  deed  nothing  pattet  to  the  othert.     Dy.  14.  S5.  Hal. 

(8J 15  E.  4. 18.  18  9.  ms.  18  ff.  6.  9.  22  K  6.  1.  40  R  3.  40. 
Hal.  MSS.  W^ 

(1)  Carter  offtoffmmt  habendum  a  die  datns,  Jtvied,  1.  I/livery  he  made 
ike  lame  day  Becundnm  formam  cartge,  it  it  void.  2.  I/U  wot  a/ier  the  day  hy 
the/eoffer  hiiTud/,  it  it  good.  3.  If  there  he  ktter  0/ attorney  to  deliver  teisinin 
the  deed,  or  it  mat  ai  the  tametime,anditi*  delivered  ajierthe'day,  yet  it  isnol 
good,  beeaute  the  authority  loat  given  at  a  time  when  it  mu  a  void  charter.  But 
4.  IfhiUr  o/aOorKey  he  made  after  the  day,  and  livery  it  made  according  to  the 
deed,  it  it  good.  Sob.  314.  (freenioood  and  THer.  T.  3  Car.  Owen  and  I^ce. 
G.  B.  H.  3  Jac.  Rot.  216.  B.  B.  Henningt  and  PaucJuirden.  So  there  u  a 
divertity  between  thit  and  a  grant  of  a  reva-aon  habendum ^mn  a  day  to  come, 
for  attornment  after  the  day  doth  not  aid  the  grant.  2  Sep.  66.  Bueklei'i  eate, 
Hal.  MSS.— See  Gro.  Jam.  563,  and  153.— {Note  812.] 

(2)  Adjvidged,  Svri  feoffee  hang  aitent  cannot  take  Hvery,  norfeoffer  being 

abtent         ___ 


48.  b.]         Of  Tenant  for  yeares.    L.  1.  C.  6.  Sect.  59. 

Bridgewktai'i  Vide  Sect  1,  in  Bridgeaater'ieaae,  when  %  man  bath  s  more- 
HM.  able  estate  of  inheritance,  for  ezunple  there  pu^  in  18  acres :  the 

Pmi^wo  b.)  qoestjon  is,  where  livery  shall  bo  nutde.  First,  if  they  be  mroel 
of  a  mannor,  they  may  passe  by  the  name  of  the  manner;  Dnt  if 
they  be  in  grosse,  then  the  clurter  of  feoffment  most  be  of  IS 
acres  lying  and  being^  in  the  meadow  of  80  acres,  generally, 
without'  CCTtaontaej  and 

livery  o  the  feo^  for  a 

Tids  Soot  1.      yeare  m  to  passe  the  con- 

tent of  lat  meadow.    In 

the  sect  rate  and  divided, 

u  is  «f<  1^  mnst  be  made 

of  that  (wo  mannors  are 

sepaxat<  ),  charter  of  feoff- 

ment m  A  mannor  which 

he  seise  l»  carUe,  and  the 

next  ye  'te  .-"for  there  are 

two  dial  em  (S). 

38  S.  3. 11.  Alii  the  JBffee,  being 

38  Ah.  p.  a.  in  the  view  of  the  house  or  laMf,  (I  givo-jon  j|Hiderumd  to  you 
Tt^  a.  8  "^  y^*"^  heirea,  and  goe  eiit«rfnto  the  same,  and  take  possession 
tn.  Feoffmsati,  thereof  accordingly)  ^id  the  feofie«doUt  acoolttn^y  in  U  life 
Br.  TO.  of  the||pffor  enter,  th3m  Kgbgdfeoffinent,  for  tignatww>  tra- 

il a  I  Wt  ditiammahelur{i).  And  hemwh  agreeth  Braetoti .-  item  did 
t  E.  i.  19,  pw  potent  el  auigvari,  quando  ra  vendt'ta  vd  dtmata  tit  in  eow^tectu, 
Mojla.  BnoL  gtiam  vendiior  et  donalor  dicit  te  tradfe :  and  in  another  place  he 
*'lib'  t  ^'  '*'  ""'^'  ^  »*"»ni'i'*''  effetitim  etpt^fectum.  But  if  either  fegffw 
fo.sis.a.  "  orthe  feoffeediebeforeentry  the*very  jfl  Tojy(6).  And  liveiy 
(1  Ca.  168.  within  the  view  is  good  where  there  is  no  deed  of  feoffment  [aj. 

r  Ts  s'i.^9  ^^^  '""^^  ^  liverie  is  good  albeit  the  land  lie  in  another  county. 
3s  8.3.11.  *  [6]  A  man  may  have  an  inheritance  in  an  upper  chamber  (a), 
r&]0  K.4.  ss.  40.  Uiough  the  lower  buildings  and  soile  be  in  anothv,  and  seeing  it 
\  H  ■'  OL  ^  *°  inheritance  oorporefol  it  shall  passe  "by  live^.     [c]  A  man 

maketh  a  charter  of  feoffment,  and  delivers  seisin  within  the 
M  38  Am.  p.  13. 


view, 


ahient  make  livery,  }^aUornfy}>yfxt<A.  7*.  1659.  dregory  and  Badboume. 
But  a  leaiefor  year*  may  be  delivered  bjf  attorn^  fiy  ptun^iu  hai  been  often 
adjudged.     Hal.  MSS.— [Note  813.] 

(3)  Vid.  8  E.  2.  Jfe/mento,  111.  Livery  by  the  lord  of  any  part  of  the 
manor  without  ffoing  to  it;  b^  oontra  if  not  pmaeUl^t^.  MSS. — fNote814.] 

(4)  Nota  the  caie  o/88  Au.  2.  A.  ma/ceifi^ient  to  B.  within  the  view,  and 
aftericardi  marriei  her,  and  qfterwardt  claimi  to  the  ute  of  the  wife  ;  \t  it  a 
good  execution  of  the  livery.  38  E.  S.  11.  Vid.  42  E.  3.  Feoffmenti,  64. 
Livery  good,  though  the  land  it  not  within  view.     Hal.  MSS. — [NoteS15.] 

(5)  IRga.  rector  of  Ckeddington'e  cate.  Hal.  MSS.  And  see  Bro.  Feoff. 
Detinue,  70  j  and  there  said  to  hare  been  held  tcE^e  temp.  H.  8.  See  Aco.  1. 
Co.  156.  a.  Shepp.  Touch.  216.  2  Bo.  A.  8  I.  pi.  1.  S8  E.  8.  11  B.  and  82 
Ass.  2.  The  case  of  Parsons  v.  Pearse  in  Foil.  45.  2  Lev.  84.  1  Vent.  186. 
1  Mod.  91.  2  Keb.  872.  and  880,  is  a  ourtoas  case  on  the  effect  (rf  marriage 
of  a  woman,  being  feoffor,  iTith  the  feoffee  before  entering,  after  liven  within 
the  view.  See  aJao  the  case  in  Perk.  sect.  214,  and  Fits.  Abr.  Feoff.  Sl 
Faita,  47. 

(a)  See  Eeilway,  98. 


L,  1.  C.  7.  Sect,  59.    Of  Tenant  for  yeares.  [48-  b. 

yiewy  the  feoffee  daies  not  enter  for  feare  of  death,  but  daimes 

the  same,  this  shall  veet  the  freehold  and  inheritance  in  him^ 

albeit  by  the  livery  no  estate  passed  to  him,  neither  in  deed  nor 

in  law,  BO  as  such  a  olaime  snail  serve,  as  well  to  vest  a  new 

estate  and  right  in  the  feoffee,  as  in  the  common  case  to  revest 

an  ancient  estate  and  right  in  the  disseisse,  Ac.  as  shall  be  said 

hereafter  more  at  large  in  the  Chapter  of  Continoall  Claime. 

And  so  note  a  liverie  in  law  shall  be  perfected  and  ezeonted 

by  an  entry  in  law.     [d']  Jf^%  man  be  disseised,  and  make  a  r^  HilL87£iiz. 

deed  of  feoffinent  and  a  letter  of  attorney  to  enter  and  take  ^^  ^^^* 

possession,  and  after  to  make  livery  $eeundwn  formam  cartm^  totw  Br^e^' 

this  is  a  sood  feoffment  albeit  he  was  oat  of  possession  at  the  m  Teny  ac^ad. 

time  of  the  charter  made  (6)^  for  the  .authority  given  by  the  l>y«^ 

letter  of  attorney  is  executory,  and  not|ling  passed  hj  the  deli-  J*^|]^p™ 

very  of  the  deed  till  livery  of  seisiii  was  ma^lk    And  in  ancient  isi.  ' 

letters  of  attorney  powa^^  is  given  to  otheit  to  take  possession  (6  Co.  26.) 

for  the  feoffor.     !Bat  if  ftman  ha  ^aseised,  and  make  a  writing 

of  a  lease  for  yeares  and  deliw  the  deed,  and  after  deliver  it  a  oo.  85. 

upon  the  ground,  the  second  delivery  is  voyde,  for  the  first  inter  Jannings 

delivery  made  it  a  deed,  and  for  that  the  lease  for  yeares  must  ^  B'^ss^* 

take  effect  by  the  delivery  of  the  deed,  therefore  the  deed 

delivered  when  he  waa  out  .of  possession  waa  vovde.    But  so  /2  oo.  81.  b.) 

it  is  not  of  a  charter  of  feoffment,  for  that  takes  effect  by  (8  Co.  85.  b.) 

the  livery  and  seisin.     But  if  4he  lessor  had  delivered  it  as  an 

escrowe,  to  be  delivered  as  his  deed  upon  the  ground,  this  had 

beene  good. 

A  man  makes  a  lease  for  yeares,  and  after  makes  a  deed  of  (2  Bo.  Abr.  4. 
feoffment  and  delivers  sebin,  the  lessee  being  in  possession  and  ^  ii\^ 
not  assenting  to  the  feoffment,  this  livery  is  voyd ;  for  albeit  the 
feoffor  hath  the  freehold  and  inheritance  in  him,  yet  that  is  not 
sufficient,  for  a  livery  must  be  given  of  the  possession  also  (7) ;  2  Co.  81, 8S. 
but  if  the  lessee  be  absent,  and  hath  neither  wife  nor  servants  ^^^^^*^ 
(thouffh  he  hath  cattell)  upon  the  ground,  the  livery  of  seisin 
shall  be  good. 

If  a  man  be  seised  of  an  house,  and  of  divers  severall  doses 
in  one  countie  in  fee,  and  makes  a  lease  thereof  for  yeares,  and 
afterward  maketh  a  feoffment  in  fee  of  the  same,  and  makes 
liverie  of  seisin  in  the  closes  (the  lessee  or  his  wife  or  servants 
then  being  in  the  house)  the  livery  is  voyd  for  the  whole;  for 

the 

(6)  H.  22  Car.  B.  R.  Him^s  case.  M.  4  Jao.  B.  R.  Sparkt  and  Darct/, 
37  Elia.  Broton't  com,  Uhmkr  of  feoffment  of  lands  in  the  hands  of  the  Jcintj 
tciih  letter  of  attorney  to  maJce  livery,  and  a/iertoards  the  feoffor  sues  ouster 
maine,  and  the  attorney  makes  livery  ;itis  good,  25  Eliz.  Feoffment  on  condi- 
tion which  is  broken;  feoffor  makes  charter  of  feoffment  and  letter  of  attorney 
to  deliver  seisin,  the  aUomey  enters  and  makes  livery  ;  itis  good.  Dick^s  com. 
Hal.  MSS.— [Note  816.] 

(7)  P.  40  £li2.  B.  R.  A.  tenant  for  years  ;  the  reversion  is  granted  to  B.for 
life,  remainder  to  C.  in  tail,  remainder  to  D.  in  fee;  D.  by  deedinfeoffs  A.  and 
one  U.  and  makes  livery :  it  was  ruled  to  be  void,  because  there  vxis  not  any 
surrender,  and  A.  was  in  possession  and  could  not  take  by  livery.  Edes  an<f 
Knotsford.  A.  tenant  for  years,  remainder  to  the  king  for  years,  remainder  to 
B.  in  fee;  B.  enters  and  ousts  A.  and  makes  livery;  it  is  good,  notwithstanding 
the  mesne  remainder  for  years  to  the  king  ;  but  it  would  have  been  otherwise,  if 
the  kin^s  remainder  had  been  for  life.    Hal.  MSS. — [Note  817.] 


48.  b.  49.  a.]  Of  Tenant  for  yeares.    L.  1.  C.  7.  Sect.  59. 

the  lessee  oannot  be  upon  eyery  pareeU  of  the  knd  to  him  de- 
misedy  for  the  preservatioii  or  oontinoanoe  of  his  poesesson 
therein.  And  therefore  his  being  in  the  hoose^  or  upon  any 
part  of  the  land  to  him  demised,  is  sufficient  to  preserre  and 
continue  his  possession  in  the  whole  from  being  ousted  or  dis- 
possessed (8). 


7  B.  4. 20.  a.  Mf^  Note  a  sreat  diyersitY;  when  a  nuin  hath  two  T  4:9. 1 

pertouto  lea  Just  waies  to  passe  hmd,  and  both  of  tiie  waies  be  by  the  L    ^   J 
PL  Com.^152.      ooBunon  law,  and  he  intendeth  to  passe  them  by  one 
10  ^  A.  8....'   :  of  the  wayes,  yet  tU  re$  magis  vqUat,  it  shall  passe  by  the  other. 

But  where  a  man  may  passe  lands  either  by  the  common  law, 

or  by  raising  of  an  use,  and  settling  it  by  we  stutute,  there  in 

(Ho.  99.)  many  cases  it  is  othecwise  (]0.     For  example,  if  a  man  be 

SeiBOQI 


■*•- 


(8)  But  nota,  if  leaee  cmuentSf'livety  i^  goody  ihomk  he  hfi  vpon  the  land* 
Tr.  40  Eliz.  Shephard  and  Gr^,  A.  tilitJti/raiTrjnr  years,  and  afiertoards 
makes  charter  of  feoffment  vjith  letter  of  attorney  to  enter  and  take  pogsestion 
and  seinnfor  him,  akd  mehseimn  and  possession  to  deliver;  the  attorney  makes 
livery  with  the  consent  of  the  lessee,  he  being  if  ^  land;  cend  it  vas  ruled  good. 
P.  1651.  Wegg  and  Villers.-^Lessee  for  years  consents  that  feoffor  shall  make 
livery,  and  afienoards  goes  out  of  thecountry,  Uatmg  servants  on  the  land;  the 
feoffor  enters  and  maJoes  livery ;  it  was  ruled  gpod.  But  it  was  ruled,  that  if 
lessee  he  absent,  livery  hy  lessor  by  consent  of  sei^nts  is  void,  they  being  upon 
the  land.  T.  7  Jao.  0.  B.  n.  45.  D.  D.  Blackleach  and  Small.  But  if  A.  be 
lessee  of  White  Acre  by  one  demise,  and  ofSlsck  -A^jro  by  another  demise  of  the 
same  lessor;  or  if  there  be  lessee  q/*  White  Acre  f^na^laok  Acre  by  one  elemise, 
and  he  makes  lease  for  years  of  Black  Acre,  and  lessor  enters  on  Black  Acre 
and  maJees  livery,  though  A,  be  on  White  Acre,  it  is  good.  2  Rep.  Bettisworth's 
case.    Hal.  MSS.— [Note  818.] 

(1)  Where  land  smdl  pass  by  one  way  or  the  other  at  common  law. — Termor 
for  years  makes  charter  of  feoffment  by  the  word  dedi,  with  letter  of  attorney  in 
the  same  deed  to  ddiver  seisin,  and  afterwards  livery  is  made,  yet  it  is  a  forfeiture 
and  the  term  shaU  not  be  said  to  pass  first  by  the  delivery  of  the  deed,  as  it  seems. 
Dy.  862. — Chant  to  a  tenant  at  wiU  shaU  enure  as  a  confirmation.  Dy.  269. — 
29  Eliz.  B.  R.  Leonards  case.  If  A.  makes  lease  for  years  toB.  and  after^ 
wards  m>aJces  charter  of  feoffment  to  B.  being  in  possession  with  the  words  dedi  et 
Gonccssi,  with  letter  of  attorney  to  deliver  seisin  ;  before  livery,  he  may  use  Bie 
deed  as  a  confirmation  in  fee,  and  after  livery  as  a  feoffment.  And  there  it 
was  also  agreed,  thai  if  by  indenture  in  considercUion  of  money  A.  bargains  and 
sells  to  B.  with  letter  of  attorney,  and  the  deed  is  enrolled,  it  is  a  good  bargain 
and  sale. — 17  Eliz.  Lessee  for  life  and  he  in  remainder  in  fee  fnake  charter  of 
feoffment,  and  letter  of  attorney  to  make  liveryjmhich  is  m>ade  accordingly,  it  is 
good,  and  the  remainder  shall  not  be  said  t^pass  by  delivery  of  the  deed. — 
Where  one  shall  have  election  to  take  by  statute  or  common  law.  Yid.  Dy. 
302.  Grant  of  reversion  to  a  brother  averred  to  be  pro  fratemo  amore.-— - 
2  Hep.  Sir  R.  Heywards  case.  Demisi  or  concessi  taken  either  as  lease  or 
bargain  and  sale.  7  Rep.  BedeWs  case.  Grant  to  a  son.  T.  15  Car.  B.  R.  entered 
H.  11  Gar.  Rot.  459.  Father  gives  and  grants  to  his  son  and  his  heirs,  habendum 
after  the  deathof  the  father;  andno  consideration  of  blood  or  marriage  is  men- 
tioned in  the  deed :  an  estate  shall  not  arise  by  way  of  use.  Nota  videtur,  that 
there  was  a  letter  ofattorfiey  in  the  deed.  P.  1657.  Jackson* s  case.  A.  by  in- 
denture  for  love  and  affection  grants  to  B.  a  rent  in  esse,  habendum  to  B.for 
life,  remainder  to  the  use  of  C.  in  tail,  remainder  to  the  use  ofA.'s  right  heirs,  and 
attornment  was  made,  but  not  tiU  after  the  death  of  A.;  and  it  being  found  that 
B.  was  cousin,  it  was  ruled  that  an  estate  should  arise  by  way  of  use  without 

cUtommenL 


L.  1.  C.  7.  Sect.  59.     Of  Tenant  for  yeores.        [49.  & 

Boifled  of  two  aorai  in  fee,  and  letteth  one  of  them  for  yeures,  and 
intending  to  pasae  them  both  bj  feoffinent,  maketh  a  charter  of 
feoffment,  and  maketh  liveiy  in  the  acre  in  possession;  in  name 
of  both,  onely  the  acre  in  possession  nasseth  by  the  liTery;  yet 
if  the  lessee  attome,  the  reversion  of  tnat  acre  shall  passe  oy  the 
deed  and  attomement,  for  he  is  in  by  the  common  law,  and  in 
the  per  in  both,  and  so  in  the  like.     But  otherwise  it  is,  if  the  3  do.  Z5.  3S. 
fiither  make  a  charter  of  feoffment  to  his  son,  and  a  letter  of  ^^^ aej-^ 
attorney  to  make  livery,  and  no  livery  is  made,  yet  no  use  shall  n^^'  st'^jts. 
rise  to  the  son,  because  he  should  be  in  by  the  statute  in  as.   scoIm! 
another  degree,  viz.  in  the  post,  and  the  intention  of  the  parties  8  Leo.  871.) 
worke  much  both  in  the  raisins  and  direction  of  uses.     So  if  jx^kfV.^^  ^' 
cesty  gue  tue  and  his  feoffees  hadjoyned  in  a  feoffinent  after  the 
statute  of  1  jB.  8,  &o.  it  had  beene  the  feoffinent  of  the  feoffees, 
and  the  oonfirma^on  of  cetfy  que  me,  for  the  state  at  the  com- 
mon law  shall  be  preferred.    So  to  conclude  this  point ;  of  free- 
hold and  inheritances,  some  be  corporeally  as  houses,  Ac.  lands, 
&c.  these  are  to  passe  by  liverie  of  seisin,  by  deed  or  without 
deed;   some  be  incorporeall,  as  advowsons,  rents,  commons, 
estovers,  &c.    these  cannot  passe  without  deed,  but  without 
any  liverie  (2).     And  the  law  hath  provided  the  deed  in 

i>lace  or  stead  of  a  livery.  And  so  it  is  if  a  man  make  a 
ease,  and  by  deed  grant  the  reversion  in  fee,  here  the  freehold 
with  attomement  of  the  lessee  by  the  deed  doth  passe,  which  is 
in  lien  of  the  livery.  See  Bract,  lib.  2.  cap.  18.  Ft  est  traditto 
de  re  corporali  de  penond  in  personam  de  manu,  due.  gratutta 
translatio,  et  nihil  alivd  eat  traditto  in  tmo  sensu,  nisi  in  posses- 
sionem inductiOf  de  re  corporali;  et  idea  dicitur,  qudd  res  incor- 
porales  non  patiuntur  traditionem  stent  ipsum  jus  quod  rei  sive 
corpori  inkssret,  et  quia  non  possunt  res  incorporates  possideri 
sed  quasiy  idea  traditionem  non  patiuntur. 

This  ancient  manner  of  conveyance  by  feoffment  and  livery  of 
seisiu,  doth  for  many  respects  exceed  all  other  conveyances. 
For  (as  hath  beene  said)  (3)  if  the  feoffor  be  out  of  possession,  2  co.  55. 
neither  fine,  recovery,  indenture  of  bargaine  and  sale  inrolled,  Buckler's  ease, 
nor  other  conveyance,  doth  avoid  an  estate  by  wrong,  and  re- 
duce cleerly  the  estate  of  the  feoffee,  and  make  a  perfect 
tenant  of  the  freehold,  but  onely  livery  of  seisin  upon  the  land : 
the  other  conveyances  being  made  off  from  the  ground,  doe 
sometimes  more  nurt  than  good,  when  the  feoffor  is  out  of  pos- 
session (4).    And  yet  in  some  cases  a  freehold  shall  passe  by 

the 

aitomment. — ^Where  one  may  elect  one  way  or  the  other  by  statute. — 
Vid.  7  Rep.  BedeWs  case.  If  father  in  consideration  of  money  bargains  and 
sells  to  his  sen,  there  ought  to  he  an  enrolment.  But  if  A.  for  natural  love  to 
his  son,  and  also  for  m,oney  grants  to  the  son,  the  land  shall  pass  toithout  enrol- 
ment, because  the  consideration  of  love  is  expressed.  H.  1649.  Wats  and 
Dicks,  B.  B.  Hal.  MSS. — See  mrther  as  to  electing  in  what  way  an  estate 
shall  pass,  Yelv.  124,  the  case  of  Crossinff  and  Scudamore,  1  Yentr.  187,  and 
1  Mod.  175,  and  Barker  and  Keat  in  2  Mod.  249.  See  also  Yin.  Abr.  Uses, 
B.  a.  and  the  observation  in  Hawk.  Abr.  of  Co.  Litt.  83. — [Note  319.] 

(2)  See  ante  9.  a.  47.  a.  48.  a.  and  post.  121.  b.  and  169.  a. 

(3)  Ante  9.  a. 

(4)  For  this  see  2  Rep.  56,  Buckler's  case.     Fine  by  disseisee  extinguishes  his 
right,  and  shall  enure  to  the  disseisor.    But  see  this  denied  M.  13  Car.  B.  R. 

Orooky 


49,  a-]  Of  Tenant  for  yeares,    L.  1.  C.  7.  Sect,  59^ 

1  H.  7. 28.  the  common  law  without  liyery  of  seisin ;  as  if  a  house  or  Ian  d 

8  H.  7. 4.  belong  to  an  office,  by  the  grant  of  the  office  by  deed,  the  house 

8  iPV^'i!^*  or  land  passeth  as  belonging  thereunto.  So  if  a  house  or 
M..31E.  1.  oor.  chamber  belong  to  a  corodie,  by  the  grant  of  a  corodie,  the 
Rege,  Randalph  house  or  chamber  passeth.  A  freehold  may  by  custome  be  sur- 
^°*^.^f"®^'"  rendered  without  livery,  as  hereafter  shall  be  said  (6) :  and  so 
3  B.  8.  Ck>ron.  of  assignment  of  dower  ad  ostium  ecdesiWf  or  otherwise,  and  by 
^10.  11  H.  4.  exchange  a  freehold  may  passe  without  livery,  as  hereafter  shall 
gS.  V.  Soot  74.  1^  g^j^  Jq  ^jjjg  Chapter. 

Chrook,  n.  7.  FUzherhert's  case,  Hal.  MSS. — See  Cro.  Cha.  483,  and  S.  C. 
W.  Jo.  397.  In  this  last  book  it  is  said,  that  the  judses  did  not  deliver  any 
opinion  on  the  point.  See  further  W.  Jo.  317.  Cro.  Cha.  805,  and  Grouldsb. 
162. — [Note  320.]  Both  Brampton,  C.  J.  and  Crook,  J.  held  contra,  but 
it  was  not  a  point  adjudged,  and  so  far  Jones  and  Crook  aeree.  The  doc- 
trine was  further  denied  by  the  judges,  conceived  what  is  m  2  Co.  5.  b. 
at  the  end  of  Buckler's  case,  to  be  no  law*  It  is  observable  also  against  the 
doctrine  at  the  end  of  Buckler's  case  when  in  court,  that  on  a  question  put 
by  Coke,  attorney-general,  to  B.  B.  as  in  Oouldsb.,  boih  Popham,  C.  J. 
and  Gawdy,  J.  answered,  '<nay  truly."  This  appears  as  in  Gouldsb.  R. 
162.  Note  also,  that  Gawdy  was  not  made  a  justice  of  B.  R.  till  17  Nov. 
40  Eliz.  which  was  some  little  time  subsequent  to  the  decision  of  C.  B.  in 
Buckler's  case.  It  should  seem  from  Coke  putting  the  question  to  B.  R.  he 
was  not  clear  that  what  he  states  at  the  end  of  JBuckler's  case  as  doctrine 
said  in  it  was  law;  nor  do  I  understand,  that  what  comes  from  him  in  this 
respect  should  be  considered  as  a  point  adjudged  in  Buckler's  case,  either  in 

B.  R.  or  in  C.  B.,  nor  do  I  at  present  look  to  the  report  in  2  &  29  Moore, 
423,  and  Cro.  Eliz.  450  &  585,  as  comprising  any  adjudication  of  such  a 
point.  Upon  the  whole,  the  doctrine  stands  as  a  mere  dictum  mentioned 
by  lord  Coke  as  passing  from  somebody  in  the  course  of  Buckler's  case,  and 
on  a  sanction  said  to  have  been  given  to  it  by  lord  Bridgeman  in  charging 
the  jury  at  Nisi  Prius,  in  the  Earl  of  Peterboro  v.  Bladworth,  1  Lev.  128, 
and  it  is  opposed  by  all  of  the  authorities  before  mentioned,  countenanced 
by  lord  Hale,  referring  to  the  denial  of  it  in  Fitzherbert's  case,  Cro.  Ch. 
483,  and  made  a  question  of  by  lord  Coke  himself  in  B.  R.  whilst  Popham 
was  C.  J.  and  seemingly  after  Buckler's  caae.     [8  B.  &  C.  497,  and  10  B.  & 

C.  181.] 

(5)  Rot.  74.     Hal.  MSS. 

(6)  Vid.  5  Rep,  F<sri/man*8  case.  Hal.  MSS. — See  5  Co.  84.  In  Peryman's 
case  the  jury  found,  that  in  the  manor  of  Portchester  there  was  a  custom, 
according  to  which  all  alienations  of  lands  within  that  manor  by  writing,  feoff- 
ment, or  last  will  were  void,  unless  presented  to  be  a  good  custom.  In  the 
same  case  mention  is  made,  that  by  the  custom  of  Lidford  Castle  in  Devonshire, 
a  freehold  of  inheritance  cannot  pass  his  freehold  except  by  surrender  into  the 
lord's  hands.  As  to  this  latter  kind  of  custom,  in  consequence  of  which  the 
estates  subject  to  it  have  been  called  customary  JreehoUSf  see  post.  59.  b.  and 
Blackst.  Law  TractsT,  8vo.  ed.  vol.  1.  p.  144.— [Note  821.] 


Sect. 


L.  1.  C.  7,  Sect  60.  Of  Tenant  for  yeares,  [49-  a.  49.  b. 

Sect.  60. 

JD  UT  if  a  man  letteth  lands  or  tenements  by  deed  or  without  deed  far 
terme  of  yearee  (per  fait  oa  saas  fait  a  (7)  terme  des  ans),  the 
remainder  over  to  another  for  Itfe^  or  in  taile,  or  in  fee;  in  this  case  it 
behooveth  that  the  lessor  mdketh  livery  of  seisin  to  the  lessee  for  yeareSy 
otherwise  nothing  passeth  to  them  in  the  remainder j  althotigh  that  the 
lessee  enter  into  the  tenements.  And  if  the  termour  in  this  case  entreth 
before  any  livery  of  seisin  made  to  him,  then  is  the  freehold  and  also  the 
reversion  in  the  lessor.  Bvit  if  he  maketh  liverie  of  seisin  to  the  lessee^ 
then  is  the  freehold  together  with  the  fee  to  them  in  the  remainder^ 
according  to  the  form  of  the  grant  and  the  wUl  of  the  lessor* 

^'  Z>F  deed  or  without  deed."     For  seeing  that  the  remainders  2S  H.  6.  l. 
•^  take  eflfeot  by  livery,  there  needes  no  deed  (8).  \l  J;  J;  ^3 

(Plow.  26.  ft.) 

"  The  remaindef^'  is  a  residue  of  an  estate  in  land  depending  (Poit  148.  a. 
upon  a  particular  estate,  and  created  together  with  the  same,  and  ^*^^  ^^^'^ 
in  law  Jjotine  is  called  remanere  (9). 

^'  Makeih  livery  of  seisin  to  the  lessee."  This  livery  is  not  neces- 
sary in  this  case  for  the  lessee  himselfe,  because  he  hath  but  a 
terme  for  yeares,  but  it  is  for  the  benefit  of  them  in  the  rem',  so 
as  the  livery  to  the  lessee  shall  enure  for  the  benefit  of 


[^49.1  them  in  the  rem' ;  for  the  10*  livery  of  the  possession 
b.  J  could  not  be  made  to  the  next  in  remainder,  because 
the  possesidon  belonged  to  the  lessee  for  yeares;  and 
for  that  the  particular  terme  and  all  the  remainders  made  in  law  (Post  148.  a.) 
but  one  estate,  and  take  effect  at  one  time,  therefore  the  livery 
is  to  be  made  to  the  lessee.    But  if  a  lease  for  yeares  without 
deed  be  made  to  A.  and  B.  the  remainder  to  C,  in  fee,  and  (5  Co.  04.  b.) 
livery  is  made  to  A.  in  the  absence  of  B.  in  the  name  of  both; 
it  seemeth  the  livery  is  good  to  vest  the  remainder ;  and  there 
18  a  diversity  between  two  joynt  attomies  to  receive  livery  for 
another,  and  livery  and  seisin  is  made  to  one  of  them  in  the 
name  of  both,  this  is  oleerly  void,  because  they  had  but  a  meer 
and  bare  authority  (1),  and  they  both  doe  in  law  make  but  one  10  E.  4.  l. 
attorney,  unlesse  the  warrant  be  joyntly  and  severally  (2),  but  J|  ^  ^  JJ* 
the  lessee  for  years  hath  an  interest  in  the  land.    Againe,  if  22  B.  4. 85.' 
A,  is  to  make  a  feoffment  to  B.  and  0.  and  their  heires  without  40  E.  3. 10! 
deed,  and  A,  makes  livery  to  B.  in  the  absence  of  C,  in  the  ^'  (^)  „ 
name  of  both,  and  to  their  heires;  this  livery  is  void  to   C.  pj^enli,'72. 
because  a  man  being  absent  cannot  take  a  freehold  by  a  livery,  6  H.  4. 2.  b. 
but  by  his  attorney  being  lawfully  authorised  to  receive  livery  ^|^  ^^* 

(Post  350.  a.)    (Ante  86.  ft.    o'  Co'.  137.) 

^r 

(7)  un  pur.  L.  and  M, 

(8)  12  H.  4.  20.    Hal.  MSB.— [See  also  Sanders  on  Uses.] 

(9)  Sect,  215.     Hal.  MSS. 

(1)  See  further  as  to  the  difference  between  a  naked  authority  and  an  autho- 
rity coupled  with  an  interest,  post.  52.  b.  118.  a.  and  181.  b. 

(2)  See  post,  note  1,  in  52.  b. 

(3)  18  1  4.  12.    Hal.  MSS. 


4a  b.]  Of  Tenant  for  yeaxes.    L.  1.  C.  7.  Sect  60. 

by  deed,  unlesse  tfie  feofiment  be  make  by  deed,  and  then  the 
liyery  to  one  in  the  name  of  both  is  good  (4). 

Note,  there  is  A  diyersity  between  liyery  of  seisin  of  hmd, 
and  the  deliyery  of  a  deed ;  for  if  a  man  deliyer  a  deed  withoat 
saying  of  anyuiing,  it  is  a  good  deUyery,  bnt  to  a  liyery  of 
seisin  of  land  words  are  necessaiy ;  as  tWDg  in  his  hand  the 
deed,  and  the  ring  of  the  doote  (if  it  be  of  an  homse)  or  a  torffe 
or  twigge  (if  it  be  of  bnd)  and  the  feoffee  laying  his  hand  on  i^ 
the  feoffor  say  to  the  feoffee.  Here  I  deliyer  to  yon  seisin  of  this 
honse,  or  of  Ihis  land,  in  the  name  of  all  the  land  contained  in 
this  deed,  aooording  to  the  focme  and  effect  of  the  deed  (as  hath 
been  said) ;  and  if  it  be  withoat  deed,  then  the  words  may  be, 
Here  I  deliyer  yon  seisin  of  this  honse  or  land,  &o.  to  haye  and 
to  hold  to  yon  for  life,  or  to  yon  and  the  heires  of  your  body,  or 
to  yon  and  yonr  heires  for  oyer,  as  the  case  shall  require. 

When  the  kinsman  of  EHmeUch  gaye  unto  Boom  the  pareell 
of  land  that  was  Mvmelech\hb  tooie  off  his  shoe,  and  gaye  it 
nnto  Boas  in  the  name  of  seisin  of  the  land  (afiber  the  manner 
in  Jkrad)  in  the  presence  and  with  the  testimony  of  many 
witnesses.  And  when  Ephrtm  infeoffed  Abraham  of  the  field 
of  Maehpelahf  he  said  to  ^myAgrum  trado  tibi,  doc.  I  deliyer 
this  field  to  thee. 

A  man  makes  a  lease  for  .yeares  to  A,  the  remaider  to  B.  in 
fee,  and  makes  a  liyery  to^.  within  the  yiew;  this  liyery  is  yoid, 
for  no  man  can  take  by  force  of  a  liyery  within  the  yiew,  but  he 
that  taketh  the  frediold  himselfe. 


Rnthi  oap.  4. 
yene  1,  8. 
Peat  26.  9. 10. 


T0IM  11. 


(Mo.  14.) 


6 


a]  BnMton, 
ib.  1. 


m  P.  19  Bill, 
in  Oommani 
Bane.  PL  Com. 
in  Ais.  de  fresh- 
foreoy  91. 
29  Am.  26. 
48  AiS.  p.  3. 
8  H.  6. 19.  in 
ftnrmedon.  (6) 


''  And  if  Ae  termour  in  iht$  case  enireA  h^cre  any  livery  of 
Beisin  made,  dsc*^  By  the  entry  of  the  lessee 'he  is  in  actual 
possession,  and  then  the  liyery  cannot  be  made  to  him  that  is 
in  possession,  for  quod  sernd  m^eum  est,  ampiitm  meum  esse  non 
poiest.  But  if  the  lessor  and  lessee  come  upon  the  ground,  of 
purpose  for  the  lessor  to  make,  and  for  the  lessee  to  take  livery, 
there  his  entry  yests  no  actuall  possession  in  him  untill  liyery 
be  made ;  for  [a]  affectio  tua  nomen  imponit  cperi  tuo  (5).  And 
therefore  if  it  be  agreed  betweene  the  disseisor  and  disseisee, 
that  the  disseisee  shall  release  all  his  right  to  the  disseisor  upon 
the  land,  and  accordingly  the  disseisee  entreth  into  the  land, 
and  deliyereth  the  release  to  the  disseisor  upon  the  land,  this 
is  a  good  release,  and  the  entry  of  the  disseisee,  being  for  this 
purpose  did  not  ayoid  the  disseisin,  for  his  intent  in  this  case 
did  guide  his  entry  to  a  speoiall  purpose.  And  so  was  it  ro- 
solyed  {}>]  by  sir  James  Dyer,  and  the  whole  court  of  common 
pleas,  Pasck.  18  BHiz,  upon  eyidence  which  I  myselfe  heard  and 
obseryed.  But  if  the  disseisor  enfeoffe  the  disseisee  and  others, 
there  albeit  the  disseisee  came  to  take  liyery,  yet  when  liyery 
is  made,  the  disseisee  is  remitted  to  the  whole  in  judgment  of 
law  as  shall  be  said  more  at  lazge  in  the  Chapter  of  Kemitter 
in  his  proper  place. 


(4)  2)y.  14.  85.    18  JK  6.  9.    22  IT.  6.  1.    Hal.  MSS. 

(6)  Nota,  if  the  leoMfor  years  with  the  remainder  over  be  by  deed,  the  deed 
ougJU  not  to  be  delivered  till  livery  made  ;  for  othermse  the  livery  is  bad, 
H.  2.  Elii.  Edyag^s  ease.  Vide  BendL  n  130.  Hal.  MSS.— See  N.  Ben.  85. 
and  8.  0.  Mo.  14.    1  And  8.— [Note  822.] 

(6)  9  A  7.1.    4117.8.7.    Hal.  MSS. 

oecv* 


L.  1.  a  7.  Sect.  61,  62.    Of  Tenant  for  yeares.    [50.  a. 


r  50. 1  m-  Sect.  61. 

^JTjP  if  a-  man  wU  make  a  feoffment^  hy  deed  or  tcUhout  deed^  of 
lands  or  tenements  which  he  hath  in  divers  townes  in  one  eountie^ 
the  livery  of  seisin  made  in  oneparedi  of  the  tenements  in  one  totene^  in 
the  name  of  all  the  rest^  is  suffieient  for  all  other  lands  and  tenements 
comprehended  within  the  same  feoffment  in  al  other  the  toumes  in  the 
same  countie  (1).  But  if  a  man  maheth  a  deed  of  feoffment  of  lands 
or  tenements  in  divers  countieSj  there  it  behoveth  in  every  county  to  have 
a  livery  of  seisin  (2). 

"  TN  one  countie"    A  countie  is  fetched  from  the  Frmch^  and  (Poii  268.  a.) 
^  thire  from  the  Saxon.    Vor  teyran  in  the  Saacon  tongue  ||^  JJg.^^) 
sigai&eth  partiriy  becaoae  everie  eonntie  or  shiie  is  divided  and 
parted  by  oertaine  metes  and  bounds  from  another,  and  in  Latine 
is  oalled  Ocmitalusy  d  comilandoy  for  aooompanying  together. 
And  for  as  mn^  as  the  men  of  one  connty  doe  not  aooompany  45  B.  8.81. 
together  with  men  of  another  county  at  ommtie  courts,  tumes, 
leets,  and  other  courts,  therefore  in  judgment  of  law  they  shall 
take  no  notice  of  a  liverie  in  another  countie  to  passe  any  lands 
in  their  owne  countie.    But  of  this  more  shall  be  said  hereafter. 


Sect  62. 

J  JV2>  «»  some  case  a  mam  shaU  have  by  the  grant  of  another  a  fee 

simpUj  fee  taily  or  freehold  without  livery  of  seisin.   As  if  there  he 

two  men,  and  each  of  them  is  seised  of  one  quantitie  of  land  in  one  countie j 

and 


(1)  Yid.  11.  EUs.  Dy.  288.  Cestui  que  use  of  three  acres  hy  three  teveral 
feaffments  in  one  county  makes  charter  of  feoffment  ofaU  and  livery  in  one  of 
0ie  a^sreSy  it  is  pursuant  to  thestatiUe  and  passes  all.  Hal.  MSS.-^The  statute 
meant  is  the  1  R.  3.  c.  1,  which  empowers  cestui  que  use  to  make  effectual 
feoffments  and  conveyances  a^nst  his  feoffees  in  trust;  and  the  case  cited  was 
of  a  feoffioaent  before  the  27  H.  8^  for  transferring  uses  into  possession.  It  is 
stated,  that  the  livery  was  made  by  attorney,  and  that  was  the  cause  of  the 
doubt ;  it  being  said,  by  some,  that  the  statute  of  B.  3,  ought  to  be  coxistrued 
strictly^  and  to  be  confined  to  conveyances  made  by  the  cestui  que  uie  in  his 
own  person.     See  Bro.  Feoffment  to  Uses,  28. — [Note  323.] 

(2)  Yid.  Dy,  246.  22  m.  6. 10.  If  a  manor  extends  in  two  counties,  livery 
in  that  part  of  the  manor  which  is  in  one  county,  doth  not  pass  that  which  is  in 
the  other  county.  80  it  is  with  respect  to  disseisin.  Hal.  MSS.— But  Mr.  Per- 
kins holds,  that  livery  of  parcel  of  such  a  manor  in  one  county  will  pass  the 
parcel  in  the  other  connty.  Perk.  sect.  227.  However,  he  admits,  that  if  one 
be  disseised  of  two  acres  in  different  countiee,  entry  into  the  acre  in  one  of  the 
counties,  though  made  in  the  name  of  both  acres,  will  not  extend  to  the  acre 
in  the  other  county.    Perk.  sect.  229.^Note  324.] 

In  some  books  a  material  distinction  is  made ;  viz.  between  the  site  of  a 
manor  and  its  appurtenances;  and  it  seems  that  the  latter,  though  in  a  differ- 
ent county,  may  pass  by  liveiy  in  the  county  where  the  manor  lies. 


50.  a.  50.  b.]'  Of  Tenant  for  yeaies.  L.  1.  C.  1.  Sect  62. 

and  the  one  granteth  ht$  land  to  the  other  in  exchange  for  the  land  which 
the  other  hathy  and  in  like  maner  the  other  granteth  his  land  to  the  first 
grantor  in  exchange  for  the  land  which  the  first  grantor  hath;  in  this 
case  each  may  enter  into  the  other's  landy  so  pvZ  in  exchange^  unthout 
any  livery  of  seisin  (1) ;  and  such  exchange  made  by  paroU  of  tenements 
within  the  same  county  without  writing  is  good  enough  (2). 

HERE  LitdeUm  patteth  a  caae  where  freehold^  &o.   ahall 
passe  without  liverie  of  seisin;  and  thereupon  patteth  the 
case  of  an  exchange  of  lands  in  one  countie  that  is  good  bv 
deed  or  without  deed,  without  any  livery,  but  if  it  be  in  severall 
L^^V*k  counties  there  must  be  a  deed.     Also  of  things  that  lye  in  grant, 

^^  ^  ••  *•         as  advowsons,  rente,  commons,  &c.  an  exchange  of  them,  albeit 

they  be  in  one  countici  is  not  good,  unlesse  it  be  by  deed ;  and 
therefore  Littleton  putteth  his  case,  warily  of  land.  And  in 
case  of  a  fine,  which  is  a  feoflfment  of  record,  of  a  devise  by 
a  last  will,  of  a  surrender,  of  a  release  or  confirmation 


(4  Co.  121.) 
45  E.  8. 21. 
S  E.  4.  10. 
y£.4.2L 
7  H.  4.  1. 


Vide  Sect  1.       to  a  t^  lessee  for  yeares,  or  at  wil.     In  all  these  and  f  50.  "I 

some  other  cases  a  freehold,  &c.  Tas  hath  beene  said)  L    b*    J 
ma^  passe  without  livery.     But  this  word  (exchange) 
which  our  author  here  useth,  is  appropriated  bv  law  to  this 
case,  as  it  cannot  be  expressed  by  any  periphrasis  or  circum- 
locution (3). 

''In  this  case  each  may  enter,  dhc,'^    For  by  the  exchange  the 

parties,  albeit  the  lands  be  all  in  one  county,  have  no  freehold 

m  deed  or  law  in  them  before  they  execute  the  same  by  entry ; 

9  E.  4. 88, 80.     and  therefore  if  one  of  them  dyeth  before  the  exchange  be 

45  B.  8. 20,21.    executed  by  entrie,  the  exchange  is  void;  for  the  heire  cannot 

Ez^iuiKe  10.     ®°^'  ^^^  ^®  it  as  a  purchaser,  because  he  was  named  onely  to 

take  by  way  of  limitation  of  estate  in  course  of  descent 


(1)  It  is  observable,  that  Littleton  expresses  himself  oonceming  an  ex- 
change as  of  a  transaction  between  two  ;  and  in  a  late  case  the  court  held,  that 
an  exchange  in  the  strict  legal  sense  of  the  word  cannot  be  between  three,  the 
principles  of  it  not  being  applicable  to  more  than  two  distinct  contracting 
parties  for  want  of  the  mutuality  and  reciprocity  on  which  its  operation  so 
entirely  depends.  For,  1.  The  consideration  of  an  exchange  and  of  the 
implied  warranty  incident  to  it  is  the  receiving  something  with  warranty 
from  the  same  person,  to  whom  something  with  warranty  b  given ;  but  if  there 
could  be  three  distinct  parties,  each  would  give  to  one  and  receive  from  an- 
other. .  2.  The  implied  condition  of  re-entry  is,  that  re-entry  may  be  made  on 
him  whose  title  fails;  but  if  there  could  be  three  parties  to  an  exchange,  then 
each  person  would  be  liable  to  re-entir  for  the  fault  of  another's  title  as  well 
as  of  his  own.  See  the  case  of  Eton  College  in  Wilson,  v.  2.  part  3,  ^ge  483, 
and  post.  n.  1.  in  51.  a.  and  n.  2.  in  51.  b.  [See  also  Watxins's  Conv.  bv 
Preston,  179;  and  Preston's  ed.  of  Sheppards  Touchstone,  297;  Sugdens 
Pow.  141.]— [Note  825.] 

^2)  But  now  by  force  of  the  statute  of  29  C.  2.  c.  8,  a  writing  is  necessary, 
if  the  exchange  is  of  freeholds,  or  of  terms  for  years  being  for  more  than  three 
years— [Note  326.]  » 

(8)  See  ace.  post.  51.  b.  and  Wils.  vol.  2.  part  8.  p.  491.  496. 

Sect* 


L.  L  C.  7.  Sect.  63,  6i  65.  Of  Tenant  for  yeares.   [50.  b. 


Sect.  63. 

AND  if  the  land$  or  tenemenU  he  in  divers  cauntieBj  viz.  that  which 
the  one  hath  in  one  county j  and  that  which  the  other  hath  in  an^ 
other  county  J  there  it  behoveth  to  have  a  deed  indented  made  betweene 
them  ofthii  exchange, 

THIS  is  evident  enonoh.    But  of  what  things  an  exchange 
may  be  made  (which  was  a  conveiance  freqaent  in  fonner  (Hob.  41.) 
times)  is  to  be  seene:  and  herein  many  things  are  to  be  ob- 
served. 

First,  that  the  things  exchanged  [a]  need  not  be  in  esse  at  [a]  80  B.  i. 
the  time  of  the  exchange  made.     As  if  I  grant  a  rent  newly  f^^^^f;. 
created  ont  of  my  lands  in  exchange  for  the  man-    /p  *   o^*      \  9  B.  4. 21! 
nor  of  Dale,  this  is  a  good  exchange  (4).  ^  ^  '  14  H.  8. 20. 

[6]  Secondly^  there  needeth  no  transmutation  .^  ^  ^^  ^^ .  [6]  6  B.  56. 
of  possession^  and  therefore  a  release  of  a  rent,  or  *         iS  e  a  ^^  ^^' 

estovers,  or  ri^ht  to  land,  in  exchange  for  land,  i^  good  (6).         sgohl  2'. 

The  things  [c]  exchanged  need  not  be  of  one  nieitiire,  so  they  7  H.  4. 84. 
oonceme  lands  or  tenements,  whereof  LiUleion  here  speaketh.  8  B.  4. 11. 
As  land  for  rent  or  oommon^  or  any  other  inheritance  which  Vi^  ^*  ^  ^^* 
concerhe  lands  or  tenements,  or  spiritaall  things,  as  tythes,  &o.  21  b.  8.  6*. 
for  temporall,  and  tennre  by  a  divine  service  for  a  temporall 
seigniory,  &c.     But  annuities  or  such  like  which  charge  the 
person  onely,  and  doe  not  conceme  lands  or  tenements,  cannot 
be  exchangei  for  lan(^  or  tenements. 


Sect.  64,  65. 

J  iVjD  note'y  that  in  exchanges  it  behooveth,  that  the  estates  which  both 
parties  have  m  the  lands  so  exchanged^  be  equaU;  for  if  the  one 
willeth  and  grant  that  the  other  shall  have  his  land  in  fee  taHefor  the 
land  which  he  hath  of  the  grant  of  the  other  in  fee  simple,  although 
that  the  other  agree  to  thiSy  *get  Mi^  exchange  is  voyde,  because  the 
estates  be  not  equaU. 

TN  the  same  manner  it  is,  where  it  is  granted  Mnd  agreed  betweene 
them,  that  the  one  shall  have  in  the  one  land  fee  taile,  and  the  other 
in  the  other  land  but  for  terrm  of  Iffe;  or  if  the  one  shall  have  in  the 
one  land  fee  taile  generall,  and  the  other  in  the  other  land  fee  taile 
especiall,  ^c.  So  alwaies  it  behoveth  that  in  exchange  the  estates  of 
both  parties  be  equall,  viz.  if  the  one  hath  a  fee  simple  in  the  one  land, 

that 


(4^  But  in  one  of  the  books  cited  by  lord  Coke,  the  opinion  is,  that  both  of 
the  things  exchanged  ought  to  be  in  esse  at  the  time  of  the  exchange.  See  9 
E.  4.  21.— [Note  327.] 

(5)  See  as  to  this  Fulb.  Paral.  33.  a.  in  the  dialogue  on  exchanges.  [Also 
P^ton's  Sheppard's  Touchstone,  vol.  2.  p.  289.] 


d0.b.51.a.]  Of  Tenant  for  yeares.  L.  I.e.  7.  Sect  64  65. 

that  the  ether  shall  have  like  estate  ^  the  other  land;  and  if  the  one 
hath  fee  taUe  in  th%<me  land,  the  other  ought  to  have  the  like  estate  m 
the  other  land,  fc.  and  so  of  other  estates.  But  it  is  nothing  to  charge 
of  the  equal  value  of  the  lands;  for  albeit  that  the  land  of  the  one  be  of 
afarre  greater  value  than  the  land  of  the  other,  this  is  nothing  to  the 
purpose,  so  as  the  estates  made  by  the  exchange  be  equaU.  And  so  in 
an  exchange  there  be  two  grants^  for  each  party  granteth  his  land  to 
the  other  in  exchange,  ^.  and  in  each  of  tneir  grants  mention  shaU  be 
made  of  the  exchange. 
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Sgtatet.  ^^  TN  exchanges  U  behooveth,  that  ihs  eOates  be  eqwd,  dbc 

Vide  8Mi  650.      "^  Equality  in  lands  is  threefold^  viz.  First  equafitj 
Pwfc  106  ^^  ^^ '  *^  Seoondly,  equality  in  quan4^  of  estate  T  51.  "I 

8W08.480.        given  and  taken.   Thirdly,  equality  in  qualiq^or  man-  L    "^^    J 

ner  of  tte  estate  dven  «nd  taken.  Sut  as  Litdeto^ 
after  saith,  equali^  in  Talna  of  knds  in  exchange  is  not  re- 
quisite; neither  equality  in  the  quality  or  manner^  the  estate. 
And  therefore  if  two  jointenants  give  lands  jointly  to  two  men 
and  their  heires,  and  the  other  in  ezehange  of  other  lands  to 
them  and  their  hpins  in  common,  thk  is  a  good  exchange  (1); 
and  ylfb  the  iiifAmer  of  their  estates  k  notiequall,  for  the  estate 
of  one  party  is  j0ynt  and  tbi  other  in  common.-  And  so  it  is  if 
two  men  give  lands  in  exchange  to  A,  antt  his  tteires  for  lands 
firom  A.  to  them  two  and  their  h^|es;  though  the  on<^  party 
have  a  joynt  estaii,  ttid  the  other  a  #Re  estate,  y^  the  exchange 
is  good.  The  VaSt  is  if  the  one  land  be  of  a  defeasible  title,  and 
the  other  of  an  undefeasible  title,  yet  the  exchange  is  good  till 
it  be  avoyded. 
[a]  Bmoton,  [o]  An  exchange  with  tlie  kifig  is  good^  and  yef  the  king  is 

lib.  5.  fo.  880.  seised  in  his  politike  capacity,  and  the  subject  i«*his  naturall 
]^^1'2^'  ^'  capacity  (2).  But  equalto  of  the  quantity  <rf  the  estate  is  re- 
quisite, as  it  a&peareth  clearly  in  the  disoa  puf  by  J/ittleton. 
m  14  H.  6.  [6]  But  therein  St  is  to  Be  obscorved,  that  it  is  not  neeessaty  that 
6  E.  2.  Ezoh.  IS.  the  parties  to  the  exchange  be  seised  of  an  equall  estate  at  the 
Tito  28.^  ^^  ^^^  ^  ^^  exchange' made:  for  if  tewat  in  taile,  ^  a  husband 
10  E.  2.  seised  in  the  righiof  his  wife,  ^xchange  lands,  and  both  by  the 

Ezch.  18. 

16  k  3.    Ezch.  2.    8E.  3. 19.    12  H.  4. 12.    21  H.  6.  25.    18  E.  4.  3.  (8) 

exchange 


(1)  Here /bur  persons  are  named  as  parties  to  an  exchange.  But  this  is 
not  irreconcilable  with  the  opinion  mentioned  in  note  1.  of  fol.  60.  b.  that  an 
exchaoge  cannot  be  betwonn  more  than  hco  distinct  parties ;  because  though 
four  persons  are  named,  yet  they  constitute  only  two  distinct  parties;*  for  in 
point  of  interest  the  two  joint-tenants  are  the  conveying  parties  on  the  one 
side,  and  the  two  tenants  in  common  are  the  conveying  parties  on  the  other, 
and  consequently  there  is  the  same  reciprocity  as  if  the  transaction  was  between 
two  persons  only.  The  same  observation  applies  to  any  number  of  persons,  if 
so  conjoined  in  the  mutuality  of  giving  and  receiving  in  exchange,  as  to  make 
only  tico  distinct  relative  parts. — -[Note  828.] 

(2)  See  2  Inst.  260. — But  if  the  king  makes  exchange,  it  seems  that  it 
should  be  by  writinff  recorded;  because  he  can  neither  give  nor  take  land  with- 
out matter  of  record.  See  Lane,  31.  60.  Yin.  Abr,  Z.  c.  A.  d.  B.  d.— {Note 
829  1 

(8)  46  E.  8.  20.    HsL  HSS. 


L.  1.  C-  7.  Sect.  64, 65.  Of  Tenant  for  yeares.  [51.  a.  51.  b. 

exchange  give  a  fee  simple^  this  is  good  nntill 

it  be  avoyded  by  the  issue  in  tail,  or  by  the    (^  i^G;»^Mi  \^^' 

wife  after  the  death  of  the  husband ;  [t^]  so  as  •^^        [fl ^  ».  8.  «0. 

LitUeUm  saith,  that  in  exchanges  it^Mhooveth  that  the  estates  |^  |'  ^  \^' 

which  both  parties  have  ii»ihe  lan^490  exchanged  be  equal,  is  9  b.  4. 21! 

as  much  as  to  say  that  th«  s&te*  Aeiprocmy  given  in  tediange  ^  H*  ^-  ^^^ 


ought  to  be  eouall.     fe]  Bntin  a  yardtiin  the  estates  B^^gsif ** 

[^1. 1  allotted  to  eitBer  |>Brly  need  ndtto  be  ll^  equally  as  so  B.  1.  tit 
'h,    J  shall  be  oftserred  m  his  proper  pkoe,       *  Bzohange,  15. 

•    •    .      To  shut  «p  this  point  there  be  fiveiMto  A^eesaiy  ^}^^'  ^ 
to  the  perfection  of  an  ^seha&gjs.     1.  That  too  wafisf  given  (Po8t.i7S.b. 
be  equall  (1^.    2ir  thaiWhis  word  UBcam^ium  ez#RMe)1^ 
used.  [/]  which  is  «>  individuidly  j^uIaiM  as  it  oi4not  be  L/]  9  B.  4. 21. 
supJHieJ  hjf%ny  otift  wotd,  or  describedbprnny  ftrcwnlocu^fJJ-  J-^*- 
tion  (2) ;  and  he^Klh  affi%eth  Litilefoii  i|fen%ds'4n  thi8«e»  UksIH 
tion.  In  tfee  bodfke  ^  Doiieiday  I  Ittt^Jfing  m^amyjtfdmk  50  An.  Donet 
Hugo  B^ic&idno  quo*  moib  mSf^mJUnth-mifn  rfm$^9ct$»i^  J^^\  ^^' 
bium  valet  Mplum,  *    ♦*   "♦  .  »    -      .   •       ok.  1 30. 

ffugo4eBelcainp%i^e8(mnhi^4tWafim.    ».    .  ♦      ^   *♦«   15  is.  4.8.' 


[0]  16  H.  6.  S. 

thing  hre^tf  rfant,  Jfteit  IheyAe  in  one  county.  '  *        ♦    ^fafl^lL  *^' 

{t]fi  an  ftfant  cMai^  Hinder,  an^ 'after  his  fUl  age  oe-  DG  ^ B-  ^^ 
cupy  th#  lanfb  taken  ia^xohatoeMhe^WMnge  is  b«xmie  f^^*]®:^ 
perfect,  for  iWb  exchfnge  alt  the  firA^  iIdPNrddi(famo8e  it  ^  °-  ^'  ^^' 
amounted  to  a  livery,  and  also  in  respect  of  tht  vtcQ|xipen^) 
but  vor*ablaX8>      -  .  '^  .>.      .    .  -* 

•  ^.-<' V K^'  M  ♦  :^    \''     *     ■     •  •  f*  • 


%^^^MlWg^**^  <ythe*iplyi#»iftn»fr  make  thit^goAd 


ra.*».  lBo\ilk88r  5?frU|.  Hal.  MS»..jJ«'Ame  28,  a.»  11  Co. 
80.  '>MKef.  «.  Wm  »  ^    T^  ^  '  ^  W      ♦ 

{2)mRB,nimW.  b.  n.^  l^anl^f  tfd  th^|R;«f1>f  Eton  Cjllge  th^re  cited. 

wfls 


In  that  case  one  reason  ^givdn,  ^whj|  Im  Mt  of  JM^sfi^  wis  nq|;  suffered  to 
operate  «Nttf  ^cha^ge,  was  the*wuit  ef  tnafwordiirtne  act-^fNote  330.] 

r8)*Q(p#kir«^*»l^  MS3.— Butsee 

the^casMilfl|%':^^  whei%  li^d  Manfield 


holding  the'a^#  of  innintAis  ^ttfM^fi^ll?  wh^er  me  m&mnity  of  the  m- 
ttnimaay  or  tE^«^6lb»ce  d^  Rl^  |b  ^l^\^lL\»  o&*tl|b'face  of  the  deed. 
As  to  the/ormer^unf  mj  Court  ^oqgiii  fij^o  approve  of  Mr.  Perkins's 
distinction,  accordibg^^vmipWskll  |n^  grantS;  gifts,  or  deeds  of  an  infant  as 
do  not  take  effect  by  ddimry  of  Jiu  hand  are  voidy  and  those  which  do  are 
voidable.  See  Perk.  sect.  12.  But  tKe  court  decided  the  case  principally  on 
the  latter  ground,  and  held  a  leoM  and  reletue  by  an  infant  to  be  voidable, 
because  the  consideration  of  the  conveyance  and  other  circumstances  showed 
that  the  act  was  right  and  proper,  and  apparently  not  in  the  least  to  his  pre- 
judice. See  further  as  to  the  deeds  of  infants,  ante  45.  b.  n.  1.  and  post.  171.  b. 
—[Note  881.] 

i^)ecu. 


51.  b.  52.  a.  ]  Of  Tenant  for  yeaies.  L.  1.  C.  7.  Sect.  66. 
Sect'66. 


But  that  is  quite  reconcikble  with  th^^ocUin j  hf^  for  there  tmUtc  attomiefl 
for  prosecuting  auita  at  law  are  {peaAt,  ^hoee.oflne  caoDot  Be  properly  ex- 
ecuted without  considerable  Icnowlbdge  and-  discretion;  bnt  here  lord  Coke 
in  the  first  part  of  the  sentence  confines  himself  ioprivaie  attomics  to  deliver 
seiun,  which  is  an  act  so  merely  ministerial  that  it  may  be  done  by  the  most 
ignorant.  See  the  case  of  Earle  and  Greenoogh  in  3  Atk.  695,  and  1  Vea. 
^8.     One  question  in  that  case  was,  whether  a  power  of  diaposiug  of  real 

estate 


L.  1.  C.  7.  Sect  66.       Of  Tenant  for  yeares.      [52.  a. 

ezcommtmicated,  tHMiu,  aliens,  &o.  nujr  be  tttonlejea. '  A  f«m 
lUAj  be  an  attome;  to  deliver  seisin  to  ber  husband,  and  the 
husband  to  the  wife,  and  he  in  lemainder  to  the  leflbee  for 
life. 

S.  jit  appeaieth  Jiere  that  the  attorney  miist^c].[intBne  his.  [«1  _l_l  An. 


ment  of  both acra  'dn3.Utter  ojt  d%i>rfuji  to^B.ruid C.  oonjunctin  et  divisim  to 
vuJce  livery;  B.  maJet*  Ueety  in  one  acre  and  C.  ii>  another,  and  adjudged 
good.  Entered  M.  BO.'Sl.  Etii.  Bot:  2908.  Vide  Bendi.  n.  16.  H.  82,  88 
EUa.  1868.     Hal.  MSS.— [K')^  ^S3.] 

(4)  YetTiiaif  letieeJbryeartmdkffeoginetUfMd  livery,  thotigK  Utiorhe 
on  the  loMd,  it  ixmt  to  be  a/er/eiture.  Dj/.  362,  368.  14  3.  7.  HsL  MSB. 
— [Noto  834.] 

(5)  SmiiA'i  cate.    HaL  MSB. 
Vou  I.— 29 


-il  B.  ts.  eco^jm  T»e  bao.  madtf  &  teottmeDrtajtfee  of»h4  law 
albeik  Ae  )Mil>i8aeth  frttn  tbf  feoflhM,  »d%i^#>ffineDt ; 
^un«%  fe^  ^e  pojKr  p'Ven  to  l%>  }>y  the  f^toM,  yet  tt 
eeimio'^tf  rent  eb^rg^le  ertioct  bjHiis  feoffmetil|kr  tba^  fa 
hatlkotl  fa»|^lM<h'ority  as  t£e  a»artai;b|||yij).*  • 


of  eaui»iMV^  HkcaMS  tin  ilnlhlr tli  i^iiii  M^iinii     fSS/ 

nDt(9]L  m  the  estate  of  Ibe  diitei«oaD'.  ^hM  Acre  L  *>'    J 
oanqiabe  ijiT|it«d  wiliioW^  ^trj|^    Bat  fcMu  a 
JiveaJky  ^etweMi  hn  ft4b«D|r  .apnpled  «H^Kik  interest,  Ad 


52.  a.  52.  b.]  Of  Tenant  foryeares.  L.  1.  C.  7.  Sect.  66. 

beoaoM  he  did  it  u  &  miniater  to  another  (6)  and  id  another's 

riKht,  and  is  Mooanted  in  judgment  of  Iaw  the  mot  of  the 

ouer,  and  the  feoffee  olaimeth  nothing  by  him  (7). 

'if  \  V*si  ft        ^  ^^^  "  procurator  or  attorney  to  another  prawnt  to  his 

'  '    '         '    '  owne  benefice,  &e  puts  himselfe  out  of  possesfion,  becsnw  he 

commeth  in  by  the  i#diAtion^id  institution  c(  the  ordinary. 

If  the  tenant  deTiaejIlhatPttA  Bd  sballMell  the  land,  and  dietb, 

and  (he  lord  selletb  itf.  riw  M%nfcry  renfilieB.     But  if  the  lord 

or  a  grantMof  a  dtnt  chargMM been  also jMMy  fue  v*e  of. the 

(t  Co.  in.  land,  and  Eiuer  tte  a^tti»  of  R.  3,  and  before  the  sUtate  of 

v„.t  M»  t,  ^       27  *:  5.  cf«Wil|^  '*«.  ^  "n*^.*-'  faoffmenrWie  of»h4  la*d, 

I,  aad%i^^ffment  ia 

t  the 

„.^  ,  ,  , \\  he 

liatH^otl b»|^iM<h'ority  as  t£e  iilt  nlpj.  fc#>H!)  ""  • 

^Ifamau  bft4|i>»s«tse0  if  JUtffc  •d^Xr^Mk  .^tv,  and 

3  Borx.  1X11.      TvaHMltaf  Mtoru^  is  oiLle  tt>  e^fcrWhttlJ^d^  make 

liwry,  ^r^if  tbe  attornmni^lier  into,  ffac^Mre  Sa^y  and 

(Poit.  Itl  b.)  •nt^esMky  Mct^unl  /urmlm,<^r«B,#eh%ft  lively 


[t]  Hill.  a« 
Rob  4*2.  ii 
Sun  too  i 


(6)  7/  i 
motJe  ihei  W 

[Note  331 

(7)  S> 

Bupra.     I  m 

meant,  th  y 
makes  liv 

(Seeix 

(9)  Vii  y 

to  make  I  t- 

Slanin^icate.  A.  tei»edo/lhe1kano)^o/ Bfanil  C.  an^f  gipo  of  a  miUinpo*- 
lemon  of  I.  S.  by/orce  of  a  Uatefor  yea^  mmkei  charter  of  feoffment,  mith 
Utter  of  aUomeg  0  enter  into  the  laid  manort,  and  all  other  the  said  lands  and 
tenements  and  seisin  thereof  to  take,  and  after  such  poesaaaion  and  seiaia 
taken,  such  seisin  and  possession  to  deliver,  &o.  aooording  to  the  form  and 
effect  of  the  deed.  The  tUtomej/  maket  liverj/  in  the  manort  of  C.  and  B.  but 
not  of  the  mill,  nor  doth  I.  S.  attorn.  Rvled,  that  the  mill  doth  not  pan,  btU 
that  the  livery  of  the  manort  tcoi  KeSexecuttd.  Hal.  MBS.— [Note  337.1 
[1]  See  ante,  49.  b.  and  poot.  116.  a.  and  181.  b. 


L.  1.  C.  7.  Sect..  66.      Of  Tenant  for  yeares.        [52.  b. 

interest  wiihatl^  might  grant  any  lesser  estate :  for  in  this  ease, 
the  onstome  that  enableth  hiin  to  the  greater,  enableth  him  to 
the  lesser,  Omne  maju»  ime  continet  minu».  Bnt  he  that  hath 
bat  a  bare  anthority,  as  he  that  hath  a  warant  of  attamev,  must 
pnrsne  his  authority  (as  hath  beene  said),  and  if  he  doe  lesse,  it 
is  Toyd  (2). 

A  man  make  a  leas#fQr  life/fnd  after  Aake  a  charter  of  feoff- 
ment, with  a  letter  of  attorney  to  deHyer  seisin,  the  attnmey 
enters  upon  the  lessee,  this  istfufliient  to  convey  away  the  rever- 
sion ;  for  (3)  (that  it  may  be  said  onse  for  all)  liveiy  of  seisin 
being  te  porfi|^  the  common-  assurance  of  wids,  is  alwayes 
ezpound^^  faveurablyyi«il  re§^mafft9  vcUeai  qf^bm  pereit,  Apd 
all  this  was  adjudged  aadt  [/I  resolved  by  the  court  oMbmmon  m  Pbm.  SI  Bl. 
pleas,  an(l%fter  a&med  hf  all  the  judges  of  the  king^  h^nch|  Kot  514.  in 
iaaimtoferror.^^^  -  f  ,      SZlXpL 

And^t  ]|Pto  be  Jmoirnef  tnt  a  deed  of  fsVment  beginmng  a  ciaypoie 
OfMiibics  uk*uii  jUdibmf^c.  or  Saint  pruesentes  e^^tnrif  Sc,  A  aL  d«f.    In 
or  the  like,\  ktter  of  attumey  may  be  optained  ^  such  a  ^^J^efa'dT 
deed;  for  one  contlneBt  may  containe  divef*  deedflMk^severall  error.   HiL 


persons;  but  tf  it  lis  by  inaenture  betweent^ttie  fiioffor  on  the  82  El.  Rot  791. 
one  part,  and  lie  !boff«s  gn  the  other  part,  *  the#  a  letter  of  *^™^""]J^ 
attumey  in  •ih|^a  deed  |p  not  good,  wilesse  the  atttmey  be  (^aioitBir)  in 
made  a  party  99ke  deed  in<knted  (4^  ^  eontrwinm. 

Now  the  autharitie  of  4h  atturney  implyed  in  the  law.  is,  ^^^"^^/'g 
though  the  wiAruit  be  fenerall,  to  deliver  seising  ;^et  tie  aftur-  Qf^.  isiiJ'905.) 
ney  candbt  dali^r  seisini*  within  jtii»  ^9^,  fo^bif^^  warrant  is  Paio.  3  El.  in 
intendabie  in  law' of  an  aotuall  ao&  exprMe  Rv^lie  and  not  of  a  ^^?^:^*"^:A^ 
liverie  m  Ai|^  and  so  hath  it  ♦been  resAved  (5)4» 
hereof  here  next  foll<y^nn||.     a      f  .  >.'• 

"  Ye^df  livery  ofmOin  6«  1^ft  exmUed  tn  m#  life  of  him  which 
made  the  deq^itmlvr%  a}faait  the  waiM4i'of  attumey  be  inde-  22  H. «.  6. 


See  more  ^"'*'"''  ""• 


♦     ■■ 


(2)  Fide  these  diver$itie$,  wi^naJees  letttr  (rf<Mmnfy  to  B.  O,  and  D.  con- 
junctim  ft  divisim  to  makb  litmy.^If  two  ma^e  livery  it  it  voidy  because  it  is 
neither  conjunctim  nor£iv\piJr  SV  M.  8.  6.  But  if  one  makes  livery  in  one 
pared,  and  another  in  anQiher^ftd*it  Ik  good.  M.  81,  32  Ells.  Trevillian^s 
case.  But  if  turn  make  Uvmf  in  fWjf^^  ff*^  third,  he  not  sailing  any 
thing,  it  seemA  good,  Ihf.  ^^  mut  ^S^orttg^  hetotisQCr  any  two  of  them  to  do 
an  act,  there  if  it  ho^^donJmj  three  it  imgood.Mb  Rep.  91.  Hotfs  case,  ^o  ichere 
one  devised,  thai  his  executes  or  any  one  ojSfif/^  might  seQ  his  land,  and  made 
three  executors,  ^nd  on^nd,  and  the  oihfft'^  mdy  it  toas  ruled  good;  for  it 
is  not  so  strict  a^  tionjanctink  et  divisim.  M.  87,  88  Eliz.  C.  B.  the  case  of 
Tovmsend  and  Whales.  But  ifaoaWq/U  he  by  sheriff  to  three  bailiffs  conjunc- 
tim ft  divisim,  execution  by  two  is  good,  because  it  is  the  execution  of  justice. 
M.  44, 45  Elia.  King  and  Hobbs.  Ual.  MSS.— See  ante,  52.  note  8.  to  which 
part  this  note  more  properly  belongs.     See  also  infra,  note  6. — [Note  888.] 

(8)  So  such  attorney  m^y  deliver  seisin  with  assent  of  lessee  for  years,  he  beinff 
mthe  land.  AdjudgedF.  1651.  B.  R  Weggand  ViUers.  Hal.  MSS.— See 
ante,  48.  b.— [Note  889.] 

(4)  Adjudged  contra  between  Dicker  and  Noland.  Hal.  MSS. — See  also 
another  case  contra  in  Cro.  Eliz.  905.  The  case  cited  by  lord  Hale  is  in  2  Ac. 
Abr.  8.  pi.  12,  and  oontra  Shepp.  T.  217. 

(5)  Dy.  283.     Sir  Walter  Ihny's  case.    Hal.  MSS. . 


32.  b.  j        Of  Tenant  for  yeares-    L.  1.  C.  7.  Sect  Sfi. 

finite^  without  Hmitatioii  of  any  time,  yet  the  kw  preeoriheth  a 
time,  as  LiUUiim  here  aaith,  in  the  life  of  him  that  made  the 
deed ;  bnt  the  death  not  only  of  the  feoffor,  of  whom  Litdetan 
apeakethy  bat  of  the  feoffee  auo,  is  a  ooontermand  in  law  of  the 
letter  of  attorney,  and  the  deed  it  selfe  is  become  of  none  effect, 
because  in  this  case  nothhig  doth  passe  before  livery  of  seisin. 
For  if  the  feoffor  dieill,  the  lanA  desoendi  to  his  heire,  uid  if  the 
feoffee  dieih,  liverie  oaifnot  be  mitele  to  has  heire,  Because  then 
he  should  take  by  parchase,  lAem  heires  weri»ttamed  by  way  of 
limitation  (6).  Am  herewiUi  agreeth  Bractotiy  liem  opvrtet  fudd 
damUumem  sequiH^r  rei  tradttioy  eiiam  in  pM  dmntoim  etdana- 
iorij.  Thevmrt  a  letter  of  attnlney  teidelivei^  Uvei^  of  seisin 
aifter  the  decease  of  the  feoffor  is  Toy4  (7). 

Ftfirtfj^yi  in  all  oase^.the  atturney  mnat  pnrsne  fte  warrant 
in  stktance  and  effect  that  he  hath  to  (leliisaasisin. 

Fii^hly,  all  tUa  is  to  be  imd(mst<(bd  <ef^Ie  pdnpnsi  or  of  a 
oorporatSli  or  body  consisting  of  on^.*80ie  pIrsonJEr  a  bishop, 
parson,  (^fi*  Bat^it  holdetj^  not  in  a  corpor^on  aggregate  of 
^jnajny  pMW^s  cq^ble  (8).  And  therefere  if  a  maior  and  com- 
monalty n^ak^  a  eharter  of  feoffinent,  and^  letter  of  attorney  to 
.deliver  s^4ky  the  livery  of  seisin  is  goodal%er  tfi^  decease  of  the 
maio%  because  the  cosjpoialaon  neve|^  dieth  (t|^  SThe  like  of  a 
deane  ind  chapter,  et  sic  4^  tifaniiiJm$.  .  * 

jpastly,  if  the  lessor  by  hia  deed  ^bynse  the  lessee  for  life  or 
Tenrea.  (which  .JB  restrained  by  conditien  not|.  to  alien  withont 
uceace)  to  iilien,  an^^  iDsaacitieth  befoca  the  lessee  Voth  alien, 
yet  IS  his  death  no  c^Qternumd  of  the  licence,  but -th^  he  may 
aUea,  lor  the  ncenoejexemijtetti.the  lessee  out  o^^ie  ^naltie  of 
the  condition,  anj^^^  waa  eiecul^  on  the  part  of  the  lessor  as 
much  as  might  be*  ^A^  ^^  &  was  resolvedp  i^cAaeZ.  3  Jacob  in 
Oommuni  Sanco*  As  if  the  king  doth  licwise  to  alieufn  mort- 
maine,  and  dyeth,  thalmencQ^may  ha  e^ealM  i^r  (l^). 


BiMton,  IL  3. 
fo.  16. 

40  Am.  pi.  SB. 
29  H.  6.  7.  a. 

14  E.  4.  2. 

18  E.  8.  IS.  b. 
11  H.  7. 13,  Aou 

15  H.  S.  3. 

11  H,  7.  19.     . 
(1  Sid.  102.) 


(4  Go.  119.  b« 
Cro.  Ja.  103.    . 
6  Co.  88.) 
Miob.  3  Ja.  in 
Com.  Bano. 
F.  N.  B.  228. 
2  E.  3.  Offl.  do 
Court  29. 
Stannt  Pn»r. 
80.  (1  Ro.  Abr. 
381, 332.) 


■■^ 


fc..  .4 


(6)  If  A.  and  B.Joint-'tenant$in/Be  |9U}Af/A(n^%^/aD^fito|l  to  G,  andJD. 
vnm  letter  of  aUomey  to  deliver  lemn,  andjB,  or  TX  cfiw,  it  tt  good  as  to  the 
mrvivor.    M.  82,  88  EUz.  W«  68.-^[NoteB4ft.] 

(7)  Vid.  Utter  of  attorney  to  deliver  aeisim  after  the  hoffo/z  death  in  40  Am. 
88.  Nota,  by  devise  or  Im  ^fecial  qusttm  ^'ujj^oHjf  may  he  created  executory 
after  the  party's  death.  £ease  to  A.  forU/iy  revnavkder  to  B,for  life.  A,  dies, 
videtar,  that  livery  cannot  be  niknU  to  B.  •  P.  81  Siz.  B.  B:  W.  n.  4.  Pierce 
and  Lever9a{je,     Hal.  HSS. — [Note  911.1        "" 

(8)  lijBf:7.27.    «J5r.  8.1|.    5  9K7. 25.    tlKlA.    Hal.  MSS. 

(9)  Bui  it  seems  thatjiimymfl^t  be  mads  Hll  the  »gtg  mayorismade,  Hal. 
MSS.— rNote842.]        ^       ^%    t 

(10)  Vid.  Flowd,  Com,  457,  contra  in  license  to  the  tenant  to  alien,  nt 
videtnr:    Hal.  MSS.  '    " 


OCCv* 


L.  1.  C.  7.  Sect.  67.  Of  Tenant  for  yeares.  [52.  b.  53.  a. 


Sect  67. 

ALSOy  if  tenements  leUi  to  a  man  far  terme  of  halfe  yeare,  or  for 
a  quarter  of  a  yeare^  ^c.  in  thie  eaee^  if  the  leisee  commit  tcastj  the 
leuor  ehatt  have  a  writ  of  tifaete  against  him^  and  the  writ  ehaU  say^ 
quod  tenet  ad  terminam  annoram ;  but  he  ehall  have  an  espeeiaU  deda- 
ration  upon  tie  truth  of  Am  matter^  and  the  count  ehaU  not  abate  the 
writ,  because  he  eannot  have  any  other  writ  upon  the  matter. 

'*  TFihe  lessee  dommit  waste"     Waste,  Vastum,  dicitur  4  vas'  (V.ir.B.Wafto» 
tandoy  of  wasting  and  depopalating :  and  for  that  wast  is  55.  Post  855.) 
,   often  Mr  ftDedged  to  be  in  timber,  which  we  eall  in 

[53  1    Laiine  mareriiiumy  or  maretniumy  or  maremniumy  it 
a.  '  J    is  good  to  fetch  both  of  them  from  the  original.    First^ 
timber  is  a  Saxon  word.     Secondly,  maremium  is 
derived  of  the  Frendi,  word  vnarreimy  or  marrein^  which  pro- 
perly signifieth  timber.''  " 

An  action  ^'  wast  doA  lie  against  tenant  by  the  cnrtesiCj  v.  Marl.  oa.  23. 
tenant  in  dower,  tenant  fof  life,  for  yeares,  or  halfe  a  yeare,  or  S  Part  of  the 
gardian  in  chiTalry(l),  by  him  that  hath  the  immeditate  estate  Ip'^s,  551 
of  inheritance,  for  wast  or  destruction  in  houses,  gardens, 
woods,  trees,  or  in  lands  (2),  meadows^  fto.-  or  in  exile  of  men 
to  the  disherison  of  him  in  the  reversion  or  remainder.    There 
be  two  kinds  of  waste,  viz.  voluntary  or  actuall,  or  ^rmitoive.    • 
[a]  What  may  be  done  in  houses,  by  imQing  or  prostrating  Xa\uiLZ. 
them  down,  or  by  eufiering  the  same  to  M  utieovered,  whereby  wact  14S. 
the  spars  or  raftexs,  plaanehers,  or  other  timber  of  the  honse  JJo^^^'i 
are  rotten  (3).     [5]  But  if  the  house'  be  uncovered  when  the  Abr.  819.) 
tenant  commelh  in,  it  is  no  wast  in  the  tenant  to  suffer  the  r51*40  AM.p.22. 
same  to  fall  downe.     But  though  the  house  be  ruinous  at  the  117    ^sSTe 
tenant's  coming  in,  yet  ^  he  jmll  it  downe,  it  is  wast  unlesse  ^  lOH.  7. 2. 


So. 


he  reedifie  it  againe  (4).      fcj  Also  if  glasse  windows  (tho'  44  B.  8. 44. 

elfe)  be  broken  downe,  or  carried  ?t,^ii^* 

^  '  4  Oo.  6S. 


glased  by  the  tenant  himsel 


Herlakenden's  Mse.  [«]  22.H.  6.18.    12  H.  8.1.    UH.7.21. 

22S.4.1&    21S.4.d9.    lOH.  7.  2.    Bag.  Jndie.  28. 

away, 

Jl)  Some  of  these  were  not  punishable  ek  common  law.  See  post.  58.  b. 
54.  a.  [See  also  Preston  on  Estates.}  As  to  tenant  by  the  curtesy,  see 
1  B.  &  P.  1(J8,  a  doubt  made  of  this  by  eounsel,  arguendo;  the  authorities  in 
note  there. 

(2)  On  writ  of  waste  in  lands,  one  cannot  assign  waste  for  cutting  o/*  trees, 
because  for  that  the.  writ  should  be  in  boscis.  Tr.  6  Eliz.  MoorCy  n.  200.  Hal. 
MSS.— [Note  343.] 

(3)  Alt  the  bare  suffering  them  to  be  uncovered,  without  rotting  the  timhery 
is  not  waste,  P.  9  Jac.  C.  B.  KnoWs  case.  Converting  two  chambers  into  one, 
or  ^  converse,  or  converting  a  hand-miU  into  a  horse-miUy  is  waste,  H.  4  Jac. 
C.  B.   Graves's  case,    Hal.  MSS.— [Note  344.] 

(4)  But  if  a  house  built  de  novo  was  never  covered  tn,  it  is  not  wcute  to 
abate  it.  40  Ass.  12.  Vid.  21  ff.  6.  46.  26  K  8.  26.  Dy.  36.  Hal.  MSS. 
—[Note  345.] 


53.  a.]         Of  Tenant  for  yeares.    L.  1.  C.  7-  Sect.  67. 

away,  it  is  wast,  for  the  glasse  is  part  af  his  house.  And  so  it 
is  of  wainscot  (5),  benches,  doores,  windowes,  furnaces,  and  the 
like,  annexed  or  fixed  to  the  house  either  bj  him  in  the  rever- 
sion, or  the  tenant. 

[d]  44  B.  3. 21.  [d]  Though  there  be  no  timber  growing  upon  the  ground,  yet 
38  Am.  1.  the  ten&nt  at  his  perill  must  keepe  the  houses  from  wasting.  If 
io^?*]Jeip*276  *^®  tenant  doe  or  suffer  waste  to  be  done  in  houses,  yet  if 
5  Go.  119.  in  '  ^®  repiire  them  before  any  action  brought,  there  lieth  no  action 
Wheipdale'f        of  waste  against  him ,  but  he  cMinot  plead,  qudd  non  /bgU  vcuium, 

Wml  80  **  ^*  ^^^  *^®  speciall  matter. 

44  E.  3. 44.  -^  ^^^^  unooveved  when  the  tenant  oommeth  in,  is  no  vrast  if 

[e]  7  H.  6. 88.  it  be  suflered  to  iecay.  [e]  If  the^tenant  cut  downe  or  destroy 
44  K.  8. 44.  any  fruit  trees  growing  in  the  garden  or  orchard,  it  is  waste ; 

but  if  such  trees  grow  upon  any  of  the  ground  which  the  tenant 
holdeih  out  of  the  garden  or  orchard,  it  is  no  waste  (6). 
[/]  42  E.  8. 21.      [/]  If  the  tenant  build  a  new  house,  it  is  waste,  and  if  he 
fl^i? «*m'  Boierod  it  to  be  wasted,  it  is  a  new  waste.     (Vy]  If  the  hcluse  fall 

17  B.  2.  downe  by  tempest,  or  be  burnt  by  lightning,  or  j^strated  bj 

Wast  118.  enemies  or  the  like,  without  a  defaiUt  of  the  tenant,  or  was 
(Hob.  2J[^-  ruinous  at  his  comming  in,  and  fall  downe,  the  tenant  may  build 

81^820.  ^^®  Bwne  sf^ine  with  such  materialls  as  remaines,  and  with 

I  Ro.  Abr.  507.  Other  timber  which  he  may  take  groiQug  on  tk^  j^ound  for  his 
cont  Mo.  7.)  habitation,  but  he  must  not  make  the  house  larg^  then  it  was. 
Hartakenden'i  ^^  *^®  house  be  discovered  by  tempest,  the  tenant  must  in  con- 
caM.  48  E.  8.  8.  venient  time  repaire  it  (7). 

28  E.  8.  70. 

II  H.  4.  82.    12H.4.6.    22  H.  8. 18.    19  S.  S  Waat  80. 

[h]  Temps  E.  1.  [A]  I^  the  tenant  of  a  dove-house,  warren,  parke,  vivary, 
Waat  128.  estangues,  or  the  lijce,  do  take  so  many,  as  sucli  sufficient  store 
?R^2^W^  L07  ^  °^^  ^  ^  ^^  foood  when  he  came  in,  this  is  waste;  and  to 
12  H.  8.  1.  '  suffer  the  pale  to  decay,  whereby  the  deere  is  dispersed,  is 
PL  Com.  322.      waste  (8). 

7  H  3 

Wast  141.    (2  Ro.  Abr.  814.) 

And 


(5)  It  is  said,  that  a  tenant  for  years  during  his  term  may  take  away  chim- 
ney pieces,  and  even  wainscot  if  put  up  by  himself.  See  I  Atk.  477,  and  3 
Atk.  13,  and  note  there  the  distinction  taken  as  to  fixtures  between  the  several 
cases  of  heir  and  executor,  of  tenant  for  life  and  him  in  remainder,  and  of 
landlord  and  tenant.  See  further  2  East,  R. — [Note  846.]  See  2  Bulstrode, 
103,  where  pavement  is  said  to  bt  siructwra,  because  lime  is  used  to  finish  it. 
This  seems  to  make  chimnev-pieoet  of  marble  or  stone  a  fixture  to  the  freehold, 
and  therefore  not  removeable.  But  the  modem  doctrine  is  stated  otherwise  by 
lord  Hardwicke  in  Atkins.     See  further  2  East  Rep.  88. 

(6)  14  K  4.  12.    Hal.  MSS. 

(7)  12  K  4.  5.  Hal.  MSS.— The  6  An.  ch.  31,  which  was  at  first  tempo- 
rary, but  is  now  made  perpetual,  enacts,  that  no  action  shall  be  prosecuted 
against  any  person  in  wnose  house  uiy  fire  shall  accidentally  begin,  with  the 
proviso  that  the  act  shall  not  defeat  any  agreement  between  laudlordand  tenant. 
See  post.  63.  b.  and  n.  5,  there. — [Note  347.] 

(8)  JfB,  lesMe  of  warren  by  charter  or  prescription  ploughs  the  landj  it  is 
waste.  Contra  if  it  be  only  land  stored  toith  conies,  and  not  a  legal  warren. 
P.  40  Eliz.  C.  B.     MoyWs  case.    C.  C.  n.  21,  and  T.  40  Elis.  n.  11.    Vid. 


K  1.  C.  7.  Sect.  67.  Of  T^iant  for  yeares.  [53.  a.  53.  b. 

And  it  is  to  be  obserTed,  that  there  is  wast,  destraotipn  and 

exile.     Wast  properly  is  in  honses,  gardens,  (as  is  aforesaid)  in 

timber  trees,  ^via.  oak,  ash,  and  elme,  and  these  be  timber  trees 

in  all  places)  (A)  either  by  catting  of  them  downe,  or  topping 

of  them,  or  doing  any  act  whereby  the  timber  may  decay.    Ako 

in  countries  where  timber  is  scant,  and  beeches  or  the  like  are 

converted  to  building  for  the  habitataon  of  man,  or  the  like, 

they  are  all  accounted  timber.     [%]  If  the  tenant  cut  down  [«]  22  H.  6. 

timber  trees,  or  such  as  are  accounted  timber  (10),  as  ia  afore-  \^^^  ^  mm 

said,  this  ia  wast;  and  if  he  suffer  the  young  germins  to  be  n  h.  i.  i. 

destroyed,  this  is  destruction,     [k}  So  it  is,  u  the  tenant  cut  F.  N.  B.  50.  M. 

down  underwood,  (as  he  mav  by  law)  yet  if  he  suffer  the  ^^^fm^' 

'^oung  germins  to  be  destroyed,  or  if  he  stub  up  the  same,  this  ^o^,  7, 2. 

IS  destruction.  42  B.  3. 6.  b. 

5  B.  4. 100. 

41  B.  8.  Waat.  82.    20  B.  8.  Waat  32.    12  B.  4. 1.  (9.) 

* 

[2]  Cutting  down  of  willowes,  beech,  birch,  aspe,  maple,  or  the  [/]  40  B.  8. 
like,  standing  in  the  defence  and  safeguard  of  the  house,  is  de-  ^^  ^-  ^  ^^• 
struction.     [m]  If  there  be  a  quickset  fence  of  white  thome,  if  ^j  g  g  ^^  y^^ 
the  tenant  stub  it  up,  or  suffer  it  to  be  destroyed,  this  is  destrnc-  10  H.  7. 2! 
tion (11) ;  and  for  all  these  and  the  like  destructions  an  action  |B. 2. 
of  wast  lyeth.    [n]  The  cutting  of  dead  wood,  that  is,  nhi  arhares  ^  ^^^^ 

sunt  artdaSf  mortuas,  cavas^  non  existentes  maremium^  Waat  Br.  186. 
r  58.  "I  nee  portantus  fructuSj  nee  folia  in  cestcUe,  is  iST  no  (Cro.  Ja.  12«. 
L   b.    J  wast;  but  turning  of  trees  to  coles  for  fewell,  when  J  r^*, ^tn^jgj^  v 

there  is  sufficient  aead  wood,  is  wast.  r^j  ^q  Iq  3  i^ 

9  H.  6. 10.    12  H.  8.  1.  [»]  16  Bl.  Dy.  832.    20  B.  8.  Wast  32. 

F.  K.  B.  59.  M. 

Fo]  If  the  tenant  suffer  the  houses  to  be  wasted,  and  then  [o]  44  B.  8. 44. 
down  timber  to  repaire  the  same,  this  is  a  double  wast.  ^  ^-  ^• 
[p]  Digging  for  gravel,  lime,  clay,  brick,  earth,  stone,  or  the  p.^N^lfw.  B. 
like,  or  for  mines  of  mettall,  coale,  or  the  like,  hidden  in  the  19  E.  8. 
earth,  and  were  not  open  (a)  when  the  tenant  came  in,  is  yf^^t,  80. 
wast ;  but  the  tenant  may  dig  for  gravell  or  clay  for  the  repara-  \^^^^  ^'  ^ 
tion  of  the  house^  as  well  as  he  may  take  convenient  timber  9  E.  4. 35. 
trees  (1).  «K.3. 

^   ^  Wast  82. 

17  B.  8.  7.    9  H.  6.  66.    2  H.  7. 24.    F.  N.  B.  59.  N.  A  149.  E.  20  B.  8.  Wast  82. 
(2  Bo.  Ab.  815,  816.) 

It 


JVby,  n.  312.     MoyUz  case.    Stopping  and  digging  coney-burrows  not  wa<te  in 
a  warren.     Hal.  MSS.— See  Noy,  70.— [Note  348.] 

(a)  As  to  Beech  in  Bucks,  see  10  East,  446.  Birch  in  Berks,  2  Bo.  Ab. 
814. 

(10)  Beech  and  white-thorn  may  he  timber  by  the  custom  of  the  country ^  and 
it  is  waste  to  cut  them,  M.  9  Jac.  Palmer* s  case.  Hal.  MSS. — [Note  349.] 

(9)  7  H.  6.  38.    Dy.  35.    Hal.  MSS. 

(11)  But  cutting  up  of  quick-sets  is  not  waste^  if  it  preserves  the  spring,  M. 
9  Jac.  C.  B.  Palmer's  ease.  Cutting  of  ash  under  t^e  growth  of  20  years  not 
waste.     M.  41,  42  Eliz.  G.  B.    Hal.  MSS.— [Note  350.] 

(A)  5  Go.  12.  Mosel.  223.  2  Wms.  388.  2  Mod.  193.  And  as  to  mines, 
see  fo.  6.  a.  Gampbell  v.  Leach,  Amb.  740 ;  and  another  case  in  173.  8 
Woods,  405.    4  East,  409.     10  East,  189.  post.  54.  a. 

(1)  Nota,  though  mines  be  open  at  the  time,  one  cannot  take  timber  to  use 

in 


53.  b.  J        Of  Tenant  for  yeares.      L.  1.  C.  7.  Sect.  67. 

M  Anno  6  BL  [gr]  It  ifl  wast  to  BttfTer  a  irall  of  ihe  sea  to  be  in  decay,  so  as 
joB^  D^ion^  by  tiie  iiowing  and  leflowing  of  the  eeai  the  meadow  or  marah 
in'ariffin'i  oase.  IB  suRoiiikledy  whereby  the  same  beoomes  impn^toble;  but  If  it 
17  B.  3.  66.  be  Borroonded  eaddenfy  by  the  itm  or  yiolenoe  of  the  tMa,  ooea- 
nli ^  62*  en  ^'  ^^^  ^7  '^^'^9  tempest,  or  the  like,  without  Any  defiuilt  in  the 
\r\to  H.  6. 1.  tenant,  [r]  this  is  no  wast  panishable  (2).  So  it  is,  if  the  ten- 
F.  N.  B.  59.  N.  ant  repaure  not  the  bankes  er  walls  against  rivers,  or  other 
SBLuMfi^n.  Jitters,  whereby  the  meadows  or  marshes  be  santmnded,  and 

beoome  mshy  and  nnprofitaUe  (3). 
[•]  28  H.  8.  [s]  If  the  tenant  oonvert  arable  land  into  wood,  or  h  con- 

2/^'  i^34.  «0r«o,  or  meadouf  «nlo  arable  (b),  it  is  waste,  for  it  changeth 
10  H.  7. 6.  a.      ^^^  onely  the  eonrse  of  his  hnebuidryy  hot  die  proofe  of  his 


44  B.  a.  44. 


(2  Bo.  ^^- 1^^  [{]  The  tenant  may  take  soffioient  wood  to  repaire  the  walls, 

[irie  BL  pales,  fences,  hedges,  and  ditches,  as  he  found  them ;  bnt  he  can 

Dy.  832.  make  no  new  (4) :  and  he  may  take  also  sufficient  plowbote,  lirQ- 

^\A*ioi'  ^^f  •^  other  housbote. 

12  K  8.  ^^^  tenant  cutteth  downe  trees  for  reparations  and  selletb 

Wast  28.  them,  and  alWr  bnyeth  them  againe,  and  imploys  them  about 

^s  ^  ^'-J^'    It  necessary  reparations^  yet  it  is  wast  by  the  .vendition :  he  cannot 

20  bTs.  WMt  ^^  ^'^^f  *'^.  ^^^  ^^  money  cover  the  house :  burning  of  the 

82.    19  B.  8.  house  by  negligence  or  mischance  ia  waste  (5). 

Waat  so.  [t«]  Is  a  man  make  a  lease  for  life,  and  by  dsed  grant  that  if 

[ufs  B%^''^  ^^7  ^^^^  ^^  destruction  be  done,  that  it  aball  be  redressed  by 

Wait  5.  '  ne^^hbonrs,  and  not  bv  suit  or  plea,  notwithstanding  an  aetion 

Braoton,  lib.  4.  of  wast  shall  lye,  for  the  place  wasted  cannot  be  recovered  with- 

foi.816.  out  a  plea. 

[x]  BraetoD,  [x]  Bractony  Fleta^  and  Brttton  doe  use  the  same  division  as 

fol.  168.    Fleta»  ig  aforesaid,  vis.  Mwlum,  dmirucHo^  et  exHiwaij  in  their  proper 

uk.^"^  fflgnaottion.                                                                       ^ 

Wast  185.  Now  somewhat  is  to  be^  spoken  of  exile  or  destruction  of 

8 B. 8. tit  men:  exile  or  destruction  of  viUaines,  or  tenants  at  will,  or 

^^1*  making  them  poore,  where  they  were  rich  when  the  tenant 

Wait  118.  came  in,  whereby  they  depart  from  their  tenures,  is  wast. 

10  H.  7.  [a]  And  yet  the  statute  of  Ohw^  speaketh  not  of  exile,  but  it 
9  H  6  52  ^  comprehended  under  the  general  word  of  wast    The  statute 

11  B.  2.  Wait  ^^  ^*  1-  ^9.^  cUttruettonenif  the  statute  of  Magna  Charta  hath 


113.    F.  N.  B.  58.  H.  k  55  0.    Regist  Jadio.  25.  [«]  Oloao.  e.  5.  W.  1.  oap.  21. 

Magna  Chartay  oap.  4*    Merleb.  oap.  23. 


va»twm 


in  tkem,  T.  16  Jao.    DaTcu^9  ease.    HuU.  19.    Hob.  n.  298.     Hal.  MSS.— 
[Note  851.] 

(2)  See  Call,  on  Sow.  2d  ed.  146. 

(3)  Because  he  is  hound  to  repair^  though  he  doth  held  the  hank,  46  E.  8. 
TTcMte,  91.    Vid.  T.  6  Elia.    Mo.  n.  173.    Hal.  MSS.— [Note  352.] 

(b)  Ace.  Hob.  284.  2  Show.  8.  1  Ch.  R.  14.  according  to  which  it  seems 
that,  in  the  case  of  pasture  land,  it  must  be  ancient;  see  the  oases  and  distinc- 
tions on  this  subject  in  2  Ro.  Ab.  814.  15  &  22  Yin.  486.  See  Goring  v. 
Goring,  Nott  MSS.  622.  1  Gh.  Rep.  106-116.  Mitf.  Plead.  128,4.  6 
Yes.  828. 

(4)  TeTMfU  cannot  make  raOs,  where  none  were  he/ore.  By.  832.  Hal.  MSS. 
—{Note  858.] 

(5)  But  now  by  the  6  Ann.  0.  31,  no  action  will  lie  against  the  tenant  for 
such  an  accident  See  the  statute  more  fully  stated  in  note  7,  ante  58.  a. 
Note  also  the  passage  from  Fkta  cited  infra  by  lord  Coke. 


L.  1.  C.  7.  Sect  67.   Of  Tenant  for  yeares.  [63.  b. 

vattum  et  dettn^iiontm^  tiheatatote  of  MerlArid^  hath  wuinMiy 
vemdUionem  et  exiHum  in  iiomibiUf  ho§c%$y  vd  AomMf&tM,  dbc. 

Bat  wast  and  deslnustioii  in  Ihetr  larger  sense  are  woids  oon- 
"tertible.   [6]  hem  de  hoe  qwod  dicit  voituim  et  exQium,  eciendum  ni  Braot  lib.  4. 
.mi  mtdd  non  naU  refermda  ad  eumdem  inUUednmy  $ed  va$$iun  roL  810  A  S17. 
ei  aeetrucHo  JM  idem  emtU,  vaehtm  idem  e$t  quod  deetrueiio,  ei 
h  eonvenOf  et  m  hahent  ad  cmnem  deeiructianem  ymeraiiter. 

[r]  Vattwm  autem  et  dettruetio  /eri  SBMipoQent  et  converti^  [e]  Fletty  lib.  1. 
biUter  ie  habent  in  domdbue^  boeeiSy  etgartUnu;  $ed  eankt$m  diet  <»p*  !!• 
jpoteritj  c^m  aervi  ma»umiitantur  et  d  tenem^tUie  mie  injurioii 
eficianiur.   Ihriuna  autem  et  ignis  vd  hujuemodi  euentue  incpi- 
nati  omnee  tenentee  exeueatU, 

[i\  No  person  shall  have  an  action  of  vast,  nnlesse  he  hath  r<qjr  B.  S.  M.1>. 
the  immediate  state  of  inheritsnoei  bat  sometime  another  shall  '  H.  5. 7. 
joyne  with  Urn  for  conformity.    As  if  a  reversion  be  granted  to  ff  h.  r!  ^ 
two,  and  to  the  heires  of  one;  they  two  shall  joyne  in  an  action  17  h!  s!  13. 
of  wast:  and  in  like  sort  the snTvividgooparoener  and  ihe  tenant  V*NvB.  59.  F. 
by  .the  cnrtesie  shall  joyne  in  an  action  of  waste:  and  if  two  Wut^i47.(6) 
jovntenants  be,  and  to  the  heires  of  one  of  them,  and  they  make  (5  oo.  11.) 
•  a  lease  for  life,  they  shall  joyne  in  an  antion  of  waste  (7).   [e]  If  [e]  s  H.  4. 28. 
the  estate  taile  detennine,  hanging  the  action  of  waste,  and  the 
pit  becomes  tenant  in  taile  after  possibility,  the  action  of  waste 
is  gone.    [/]  If  the  tenant  doth  wast,  and  he  in  the  reversion  nn  2  H.  4.  S. 
dyeth,  the  heyre  shall  not  have  an  action  of  waste  for  the  waste  W 
done  in  the  life  of  the  ancestor:  nor  a  bishop,  master  of  an  hos- 
pitall,  parson,  or  the  like,  in  the  time  of  the  predecessor,  [g]  And  f^]  10  E.  4. 1. 
so  if  lessee  for  yeares  doth  waste,  and  dyeth,  an  action  of  wast  49  B.  8.  2(. 
lyeth  not  against  the  ezecator  or  administrator  for  waste  done  ^^  ^^^ 
before  their  time.   But  if  two  coparceners  be  of  a  reversion,  and  gs  B.  3. 17. 
waste  is  committed,  and  the  one  of  them  die,  the  annt  and  the  44  B.  8. 8. 
ncece  riiall  joine  in  an  action  of  waste  (10)1  Is  B  s*  31 

11  B.  S.    Wast  116.    S  Mar.  Waal  117.    8  E.  3.    Wast  110.  (9)    (Ant  42.  a.) 

[h]  If  lands  be  given  to  two  and  the  heires  of  one  of  them,  he  [k]  34  B.  8. 27. 
that  hath  4;he  foe  shall  not  have  an  action  of  waste  npon  the  ^^  B<  ^-  3- 
statute  of  Glouc.  for  that  they  are  joyn-tenants,  bnt  his  heire  fp^*247.  b.  ' 
shall  have  an  action  of  waste  against  tenant  for  life.  5  co.  75. 

Note,  after  wast  done  there  is  a  speciall  regard  to  be  had  to  the  <  Bo*  Ab.  884. 
condnuance  of  the  reversion  in  the  same  state  that  it  was  at  the  ^^^  ^^^*  ^^ 
time  of  the  waste  dcme;  for  if  after  the  waste  he  granteth  it  over, 

thongh 


(6)  171?.  8.  50.    Hal.  MSS. 

(7)  IKne  to  the  use  of  A.  for  life^  remainder  to  B.  infee,  noith  power  for  A. 
to  make  leases  for  three  lives;  A,  m^akes  lecue  etccordingfyy  and  the  lessee  com- 
mits  waste;  A.  and  B,  shall  join  in  waste,  T.  4  Car.  C.  B.  SacheverelTs 
axse,    Hal.  MSS.— [Note  354.] 

(8)  21  ff.  6.  46.    39  E.  3.  15.    42  E.  3.  22.    Hal.  MSS. 

(9)  18  E.  4.  16.    10  K  7.  5.    2  E.  3.  2.     Hal.  MSS. 

(10)  Waste  amongst  tenants  in  common. — A»  makes  lease  to  B,  for  years 
of  two  parts  of  a  messuage;  B.  commits  waste.  It  was  ruled  that  waste  liesy 
and  shaU  he  assigned  in  the  entirety,  but  thai  the  recovery  should  be  of  only 
two  parts  of  the  damages  and  of  two  parts  of  theplojce  waited.  P.  36  Elia. 
Poph.  n.  2.     Wamfard:s  case.    Hal.  MSS.— [Note  355.] 


1 


53,  b.  54.  a.]    Of  Tenant  for  yeares.  L.  1.  C.  7.  Sect  67. 

though  he  taketh  haoke  the  whole  estate  agsin,  yet  ii  the  wast 

diepunifihable.     So  if  he  grant  the  reyersion  to  the  nae  of  him- 

selfe  and  his  wife,  and  of  ma  heires,  yet  the  wast  is  dispanishable, 

and  80  of  th^  like;  becaose  the  estate  of  the  reversion  continueth 

not^  but  is  altered,  and  consequently  the  action  of  waste  for 

waste  done  before  (which  consists  in  priYity)  is  gone. 

m  Braet  lib.  4.       [»]  A  prohibition  of  waste  did  lye  against  tenant  by  the  cor- 

fol.  $15,  316,       i^esie  (11),  tenant  in  dower,  and  a  ga^ian  in  chivalry,  by  the 

Sb!'l.  mMI*     <5^n*™^'^  ^^»  ^^*  °^*  against  tenant  for  life  or  yeares,  ^  p..   -- 

Brit  Vol.  108.'     becaose  Jl^the;^  came  in  by  their  own  act,  and  he  i  I 

Doct  aod  Stud-  miffht  have  provided  that  no  waste  should  be  done.       L    *•    J 

lib.  2.  au  1.  *  ^ 

12  H.  i.  3.    10  H.  S.    Wast  142.    20  H.  6.  1.    4  H.  3.    Wast  140.    9  H.  8.    ibid.  136. 

(10  Co.  116.  b.)    (2  Inst  146.    Pott  273.  299.  b.    5  Co.  77.    Stat  Gloao.  a  6.) 

r/]  F.  N.  B.  56.  [y]  A  tenant  bv  the  cnrtesie  or  in  dower  can  hold  of  none  but 

B.  et  F.  Temps  of  the  heire,  and  his  heires  by  desoont,  and  therefore  if  they  srant 

?8  kT"*^  *^*  ^^^^  *^®^  whole  estate,  and  the  grantee  doth  waste,  yet  the  heire 

30  £.  3.  16.  shall  have  an  action  of  waste  against  them,  and  recover  the  land 

38  E.  3.  23.  against  the  assignee;  bat  if  the  heire  either  before  the  assign- 

V^l\l^'  ™^°^  ^^  granted,  or  after  the  assignment  doth  mnt  the  rever- 

Regist  12.  8ion  over,  the  stranger  shall  have  an  action  of  waste  against 

8  Co.  28.  the  assignee,  because  in  both  cases  the  privity  is  destroyed :  in 

9^c!k  142^"*'  "^  other  cases  the  action  of  waste  shall  be  brought  against  him 

Beaamonfs  ^^  did  the  waste  (for  it  is  in  nature  of  a  trespasse)  unlesse  it 

case.  (1)  be  in  the  case  of  a  ward  [k]',  for  there  if  the  gardian  doth  waste 

l)r^and  Stad.  sssigne  over,  the  action  lieth  against  the  assignee  [I].    A 

lib!  2.\  1.^  gardian  shall  not  be  punished  for  waste  done  by  a  stranger,  it  is 

ik]  27  E.  8. 81.  BO  penall  unto  him^  for  he  shall  lose  the  wardship  both  of  the 

6  B.  3.  body  and  of  the  iMid  (3),  though  the  waste  be  but  to  the  value 

rri^2  H  *  ^^l  ^^  ^^^^J  shillings;  and  if  that  sufficeth  not  to  satisfie  for  the 

Braot  lib^^'  ^sst,  then  he  shall  recover  damages  of  the  waste,  over  and 

816, 817.  above  the  losse  of  the  ward.    But  tenant  by  the  curtesie,  tenant 

Fleta,  lib.  1.  in  dower,  tenant  for  life,  yeares,  &c.  shall  answer  ifor  the  waste 

Brit  168  ^^^^  ^y  ^  stranger,  and  shall  take  their  remedy  over,     [m]  But 

84  E.  8. '  if  there  be  two  joyntenants  of  a  ward,  and  one  of  them  doe  wast 

Wast  146.  both  shall  answer  for  it. 

44  E  8    27 

F.  N.  i69.    A.  4  60.    O.  4  T.    [m]  38  B.  8.    Wast  6.  (4) 

[n]  44  E.  8. 27.  [n]  If  tbe  gardian  doth  waste,  and  the  heire  within  aoe  bring 

48  E.  8. 10.  an  action  of  waste,  the  gardian  shall  lose  the  wardship,  as  is 

fi  H  4.' 8^'  ^'  aforesaid;  but  if  the  heire  bring  an  action  of  waste  at  his  full 

19  E.  2.   '  sge,  then  he  shall  recover  treble  damages,  for  then  he  cannot 

Wast  117.  lose  the  wardship. 

41  B.  8.  '^ 

Wast  81.    3  E.  2.    Wast  8.    7  E.  3. 12.    2  Inst  806. 

An 


(11)  Some  have  thought,  that  at  common  law  waste  did  not  lie  against 
tenant  by  the  curtesy.    See  2  Inst.  801. — [Note  356.] 

(1)  7  E.  3.  84.    Hal.  MSS. 

(2)  26  E.  8.  WasU,  10.  u  contra.    Hal.  MSS. 

(3)  Value  of  wardship  not  loU.    Yid.  Dy.  85.    28  H.  8.    Bendl,  n,  38.— 
Hal.  MSS. 

(4)  8  E.  3. 13.    HaL  MSS. 


L.  1.  €•  7.  Sect.  67.    Of  Tenant  for  yeaxes.  [54.  a 

[o]  An  ittUoki  and  baron  and  fern  aliall  be  pnniahed  for  waaie  r  n « .  g  • 
done  by  a  Btranger,  and  so  shall  the  wife  that  hath  the  state  by  ^„i,  lo'.  tempi 
snrviyour  for  wast  done  pj  the  husband  in  his  life  time,  if  she  E.  l.  Waat  128. 
agree  to  the  estate,  thoagh  there  hath  beene  variety  of  opinions  f  |f*  f*  f*  ^ 

•  1      1 8  B>  3«  13*  76« 

in  our  bookes.  n  ^^  ^^ 

21  H.  6.  24.  b.  83  H.  6.  31.  a.  42  E.  8.  22.  19  S.  8.  Brave,  246.  46  £.  3.  25. 
7  H.  6.  2.  b.  3  E.  3.  46.  10  E.  3.  17,  18.  9  E.  8.  42.  9  E.  8.  Breve,  246. 
17  E.  4.  7.  9  H.  6.  52.  F.  K.  B.  36.  B.  Doct.  A  Stod.  lib.  2.  c.  1.  23  H.  8. 
Wast  138.    8  Co.  44,  WUlingbam'i  caie. 

[p]  But  if  a  fern  tenant  for  life  take  husband,  and  the  hus^  M  5  Co.  75. 
band  doth  waste,  and  the  wife  dieth,  no  action  of  wast  Ijeth  ?1  S^^'i?'*' 
against  the  husband  in  the  tenuitf  for  he  was  seised  but  injure  ^  ^'  3*  w'ut 
ux<yAsj  and  his  wife  was  tenant  of  the  freehold ;  but  if  a  fern  be  sutham. 
possessed  of  a  terme  for  yeares,  and  take  husband,  and  the  ^J?'*'!!:^'* 
husband  doth  wast,  and  the  wife  dieth,  the  husband  shall  be  ^       *■      '^ 
charged  in  an  action  of  waste,  for  the  law  giveth  the  terme  to 
him. 

[q\  If  tenant  for  life  grant  over  his  estate  upon  condition,  and  [;]  ^^  B.  8. 16. 
the  grantee  doth  wast,  and  the  grantor  re-entreth  for  the  condi- 
tion broken,  the  action  of  wast  shall  be  brought  against  the 
grantee,  and  the  place  wasted  recovered. 

[r]  If  a  lease  for  life  be  made  to  a  villeine,  and  waste  is  done,  H  48  B.  3. 19. 
the  lord  entreth,  he  shall  not  be  punished  for  the  waste  done 
before,  but  for  waste  done  after,  he  shall. 

[«]  An  occupant  shall  be  punished  for  waste ;  and  so  if  an  r^n  ^  q^^  37. 
estate  be  made  to  A.  and  nis  heires  during  the  life  of  B,  le  Deane  k 
A,  dieth,  the  heire  of  A.  shall  be  punished  in  an  action  of  Chapter  of 

.         '  '^  Woroeiter'i 

waste.  ^^^^ 

10  Co.  9.  b.    (2  Ro.  Abr.  826.) 

\t]  If  a  lease  be  made  to  ^.  for  life,  the  remainder  to  B.  for 
life,  the  remainder  to  G,  in  fee,  in  this  case  where  it  is  said  in  ^^J^'  *'  ^^' 
the  Reginter,  and  in  F.  iV*.  B,  that  an  action  of  wast  doth  lie,  32.  3.  ig.' 
it  is  to  be  understood  after  the  death  or  surrender  of  B,  in  the  F.  N.  B.  58.  C. 
meane  remainder,  for  during  his  life  no  action  of  waste  doth  fj^-  ^- 

«•     .e^  50  E.  3<  9. 

he{b).  33  B.  8. 

Wait  144.  11  E.  8.  Besoeit,  118.  10  E.  4.  9.  Regist  74.  2  Co.  92.  inter  Paget 
and  Carie  in  Bingham's  oaae.  5  Co.  76.  Pagefe  case.  10  Co.  44.  Jenmng^i 
oaee.    F.  N.  B.  59.  H.    4  B.  8. 18. 

But  if  a  lease  for  life  be  made,  the  remainder  for  yeares,  f.  N.  B.  18. 
the  remainder  in  fee,  an  action  doth  lie  presently  during  the 
terme  in  remainder,  for  the  meane  terme  for  yeares  is  no  impe- 
diment. 

But  if  a  man  make  a  lease  for  life  or  yeares,  and  after  granteth 
the  reversion  for  yeares,  the  lessor  shall  have  no  action  of  waste 
during  the  yeares,  for  he  himself  hath  granted  away  the  reversion, 
in  respect  whereof  he  is  to  maintaine  his  action.     [*]  Otherwise  r^]  4  E.  3. 18. 
it  is,  if  he  had  made  a  lease  in  reversion,  which  nad  been  but  ^'  ti^  "^^t.  18. 

a  future 


(5)  But  though  action  of  waste  doth  not  lie  in  this  case  on  account  of  the 
intermediate  remainder  for  life,  yet  a  court  of  equity  will  interpose  by  injunc- 
tion to  prevent  waste.  See  8  Atk.  95,  and  210.— »3e  also  1  Yes.  646.  4  Yes. 
876.  and  ante  27.  b.  n.  2.— [Note  867.] 


54t.  a.]         Of  Tenant  fw  yeares-    L.  1.  C.  7.  Sect  67- 

a  fdtare  interesl;  for  there  an  aeftioQ  of  wast  lietii  daring  the 

terme,  and  so  is  the  booke  to  be  understood;  and  the  terme  shall 

be  saved  in  that  ease. 

[m]  Merlebridge,      [tt]  No  action  of  wast  lieth  against  a  gardian  in  socage;  but  an 

Si^id^b'  ftA         account  or  trespassO;  nor  against  tenant  by  statute  staple^  Ac 

l«B.8.tit         orefe7«<(6). 

WutlOO.    14RS.WMtie7.    SS.3.WMtL    38H.6.Wast«.    83  H. «.  7. 
F.  N.  B.  69.  S. 

[«]  11 H.  9.    .         [w]  If  tenant  for  life  or  yeares  or  their  assignee  make  a  mnt 
^^^*  ^  over,  and  notwithstanding  take  the  profits,  an  action  of  wast  lieth 

Boothe'i  oaM  t^inst  him,  by  him  in  the  reversion  or  remainder  by  the  statnte, 

NotaQ). 
M  8  B.  S.  [^]  I^  ^^^  ^  ^0^^  iparsim  here  and  there  in  woods,  the 

WMt  113.  whole  woods  shall  be  recovered,  or  so  much  wherein  the  wast 

WMt  138.  tpanim  is  done.     And  so  in  houses  so  many  rooms  shall  be  re- 

4  B.  8. 83.  covered  wherein  there  is  wast  done ;  but  if  wast  be  done  tparsim 

ih  u'  q '  ^^'  throughout,  all  shall  be  recovered.   It  hath  beene  said  that  if  the 

Wa^  184.  ^^^  ^  wasted,  the  whole  house  shall  be  recovered;  because  the 

tempi  E.  1.  whole  house  is  denominated  of  the  hall :  but  later  authority  is 

Wmst  184.  to  the  contrary. 
18  H.  8. 1.  (8)  i^j  Q^i^g^  jg  ^^^  of  .^  g^yjjl  ^ j^g  ^^^^  ^  BracUm  s^th,  Nxn 

M  Braot  lib.  4,  '^o^itum  ita  modicum  nt  propter  quod  non  nt  inguuitio  factenda. 

fS.  816.  '  Yet  trees  to  the  value  of  three  shillings  and  n>ure  pence  hath 

84  B*  s'  ^'  ^  beene  adjudged  wast,  and  many  things  together  may  make  waste 

Wftsi.  146.  ^  ^  value  (9).    But  let  us  now  retume  to  our  author  (10). 

14H.4.li.b.    F.  N.  B.  60.  C.  temiM  B.  L    Wait  134.    19  H.  6.  8.  (11) 

"A  writ  of  waste."    See  in  the  Register  five  severall  writs 

of  wast^  two  at  the  common  law  for  wast  done  by  tenant  in 

dower,  or  the  gardian;  and  three  by  apeciall  or  statute  law, 

-r  ,      for  waste  done  by  tenant  for  lifo,  for  yeareS;  and  tenant  by  the 

curtesie. 

''The 


(6)  Vid.  F.  K  B.  58.     Grantee  of  reversion  shall  have  waste.    Hal.  MSS, 
7)  F.  N.  B.  59.  C.    Hal.  MSS. 
^8)  8  E.  8.  24.     Hal.  MSS. 
U)  See.2  Bos.  &  P.  86. 

(9)  Vid.  Hil.  40  Elis.  0.  B.  n.  9.  Thame' ^  case,  C.  C.  WasU  to  the  value 
of  Ad.    Hal.  MSS. 

(10)  It  ouaht  to  he  to  the  value  of  iOd.  at  least.  Noy,  n.  18.  There  and 
Thomas,  Hal.  MSS. — See  Noy  4. — ^As  Lord  Hale  makes  so  frequent  a  refer- 
ence to  iVby't  Reports,  it  may  not  be  amiss  to  apprise  the  student,  that  though 
the  booke  is  known  by  the  name  of  that  very  learned  lawyer,  yet  there  is  not 
the  least  reason  to  suppose;  that  such  a  loose  collection  of  notes  was  intended 
bv  him  for  the  public  eye.  In  an  edition  of  Noy's  Beports  penes  editorem, 
there  is  the  following  observation  upon  them  in  manuscript  A  simple 
collection  of  scraps  of  ccues  made  by  serfeant  Size  from  No^s  loose  papers, 
and  imposed  upon  the  world  for  the  reports  of  that  vile  prerogative  feUaw  Noy. 
This  account  of  NoVs  Reports,  whicn  was  probably  written  soon  after  the 
first  publication  in  i656,  though  expressed  in  terms  inexcusablyjnross,  con- 
tains an  anecdote  not  altogether  useless. — 2  Bo.  Abr.  824.  Yin.  Waste,  n.— 
[Note  858.] 

(11)  9  H.  6.  66.    Hal.  MSS. 


li.  1.  C.  7t  Sect.  67.    Of  Tenant  for  yeares.        [54.  b. 


r  64. 1    9m^''ThewHi  AM  «^/'  Theimtfl  mrigiiuJl  of  tbe  Ante  17.  a. 
1    b.    J  R^fiMer  [«]  (as  BracUm  saith),  woe  formed,  and  of  r^fyirBJikit 
oonraa  baa  their  first  aatlieritv  by  aet  of  Parliament;  fib.  5.  i  413.  b. 
land  therefore  without  an  act  of  ParUament  they  cannot  be  Fleta.  lib.  s. 
alleredi  or  ^dunged,  which  is  prored  by  the  etatmte  of  W.  2.  ^'^^g^^ood 
cap.  24)  whereby  remedy  ia  provided  in  many  cases.    Bat  heare  pm^  of  the 
what  ^rocftm  saith^  SufU  qyiddam  hrtviafomuxta  in  a«u  cambu$y  Inetitntee. 
ei  qufsdem  de  curtu,  qucB  concUio  toHus  regni  mni  approbataf  ^'  ^  ^P*  ^^ 
qtux  qmdem  muiari  non  poaurU,  abtque  eorundem  contrarid 
tfoluntcUe»    Magittralia  aiUem  gcap^vartantur  secundum  varietar 
t9m  camiwny&a.    And  this  is  the  reason  that  in  this  case  of  BerMtoBrMt 
halfe  a  years  the  words  of  the  writ  shall  be  without  change,  qujod  o;/*pi  *3  jP?' 
Unei  ad  terminum  annorum,  and  the  pi'  must  make  a  speciall  ^^  21.  A  u!  6. 
.  declaration  according  to  his  case,  for  otherwise  he  should  be  0. 33.  Britton, 
without  remedy.    In  this  particalar,  case  the  statute  of  Qlouc.  JJ*™*?  \}^^ 
cap.  5,  which  giveth  the  action  of  waste  against  the  lessee  for  p,  yf^  b,  60.  c. 
life  or  yeares  (whioh  lay  not  against  them  at  the  commcm  law)  4  B.  4.  is. 
speaketh  of  one  that  holdeth  for  tearme  of  yeares  in  the  plural  V-^^^'^^'  ^' . 
number;  and  yet  here  it  appeareth  by  the  authority  of  lAttk-  ^4  h.  8.  it. 
^011,  that  although  it  be  a  penall  Uw,  whereby  treble  damages  is  B.  3. 27! 
and  the  place  wasted  shall  be  recovered,  yet  a  tenant  for  halfe  (p!J*  ^  ^^^* 
a  yeare  being  within  the  same  mischiefe,  shall  be  within  the  vide  Marle- 
'  same  remedie,  though  it  be  out  of  the  letter  of  the  law ;  for  bridge,  c«.  28. 
Qui  hceret  in  literd,  hoeret  in  cwtice,  which  is  an  excellent  ex-  2d  Part  of  the 
ample,  whereupon  in  many  like  cases  a  man  may  settle  a  cer-  ^'^^^®'- 
taine  judgment.     You  may  observe  in  the  said  ancient  authors, 
what  remedie  was  given  for  waste  at  the  common  law,  and  against 
.whom,  and  what  was  adjudged  waste,  destruction,  and  exile. 

In  many  cases  a  tenant  tor  life  or  years  may  fell  down  timber 
.to  make  reparations  albeit  he  be  not  compellable  thereunto, 
and  shall  not  be  punished  for  the  same  in  any  action  of  waste. 
As  [a]  if  a  house  be  ruinous  at  the  time  of  the  lease  made,  if  [a]  12  H.  B^ 
the  lessee  suffer  the  house  to  fall  down  he  is  not  punishable,  for  (H  Co.  47. 
he  is  not  bound  by  law  to  repaire  the  house  in  that  case.    And  ^^i^'^^^^'^ 
yet  if  he  out  down  timber  upon  the  ground  so  letten,  and  repaire  Post.  6(IL  h. 
it,  be  may  well  justifie  it;  and  the  reason  is,  for  that  the  law  ^^0.  b. 
-doth  favour  the  supportation  or  maintenance^  houses  of  ha- 
bitation for  mankind.     And  therefore  if  two  or  more  joy ntenants 
.or  tenants  in  common  be  of  a  house  of  habitation,  and  the  one 
will  not  repaire  the  house,  the  other  shall  have  by  the  law  a  writ 
of  de  reparatione  faciefiddy  and  the  writ  saith,  ad  sustentationem  F.  N.  B.  fo.  127. 
ejusd^m  doniu  teneantur.     So  it  is  if  the  lessor  by  his  covenant  ^*  ^'*"-  ^^^'    . 
undertaketh  to  repaire  the  houses,  yet  the  lessee  (if  the  lessor 
doth  it  not)  may  with  the  timber  growing  upon  the  ground 
repaire  it  though  he  be  not  compellable  thereunto  (1).     In  the 
same  manner,  if  a  man  make  a  lease  of  a  house  ana  land  with- 
out impeachment  of  waste  for  the  house,  yet  may  the  lessee 
with  the  timber  upon  the  ground  repaire  the  house  though  he 
may  utterly  waste  it  if  he  will ;  and  so  in  many  other  cases.  (Hob.  234.) 
A  man  hath  land  in  which  there  is  a  mine  of  coales,  or  of  the 
like,  and  maketh  [h]  a  lease  of  the  land  (without  mentioning  L^L^  q^^/'  ^* 

12  H.  0.18.    9E.4.35.    12  B.  4  8.    F.  N.  B.  149.' C.  A  69.  K. 

any 

(1)  But  ifleuee  covenants  to  repair  and  doth  not  repair y  waste  wiU  not  lie, 
29  £.  8.  48.    21  K  6.  6.    By.  198.    Hal.  MSS.— [Note  859.] 


[e]  5  Co.  12. 
Dander's  ease. 
(1  Co.  46.) 


54.  b.]        Of  Tenant  for  yeares.    K  1.  C.  7.  Sect.  67. 

EDj  mines)  for  life  or  for  yeares^  the  leasee  for  sach  mines  as 
were  open  at  the  time  of  the  lease  made,  may  digge  and  take 
the  profits  thereof,  [c]  But  he  cannot  digge  for  any  new  mine 
that  was  not  open  at  the  time  of  the  lease  made^  for  that  should 
be  adjudged  waste.  And  if  there  be  open  mines  and  the  owner 
make  a  lease  of  the  land^  with  the  mines  therein^  this  shall  ex- 
tend to  the  open  mines  onely,  and  not  to  any  hidden  mine  (2) : 
but  if  there  be  no  open  mine,  and  the  lease  is  made  of  the  land 
together  with  all  mines  therein,  there  the  lessee  may  digge  for 
mines,  and  enjoy  the  benefit  thereof,  otherwise  those  words 
should  be  void.  I  have  been  the  more  spacious  concerning  this 
learning  of  waste,  for  that  it  is  most  necessary  to  be  knowne  of 
all  men  (3). 

Now  hath  Littleton  spoken  of  an  estate  for  life,  and  an  estate 
for  years  in  severall  persons.  Now  let  us  see  how  they  stand 
nmul  and  gemel  in  one  person. 

If  a  man  letteth  lands  to  another  for  life,  the  remainder  to 
him  for  21  yeares,  he  hath  both  estates  in  him  so  distinctly,  as 
he  may  grant  away  either  of  them ;  for  a  greater  estate  may 
uphold  a  lesser,  but  not  h  convert  ;  and  therefore  if  a  man  make 
a  lease  to  one  for  21  yeares,  the  remainder  to  him  for  terme  of 
his  life,  the  lease  for  yeares  is  drowned. 

[c?  ]  If  a  man  make  a  lease  for  life  to  one  the  remainder  to 
his  executors  for  21  yeares,  the  terme  for  yeares  shall  Test  in 
him  (4) ;  for  even  as  ancestor  or  heire  is  corrdativa  as  to  in- 
heritance ;  (as  if  an  estate  for  life  be  made  to  A,  the  remainder 
Quid  juris  ol.  5.   to  £,  in  taile,  the  remainder  to  the  right  heires  of  A.  the  fee 

vesteth  in  A.  as  it  had  been  limited  to  him  and  his  heires) ;  even 
so  are  the  testators  and  the  executors  correlativa  as  to  any  chat- 
tell.  And  therefore  if  a  lease  for  life  be  made  to  the  testator, 
the  remainder  to  the  executors  far  yeares,  the  chattel  shall  vest 
in  the  lessee  himselfe,  as  well  as  if  it  had  been  limited  to  him 
and  his  executors. 


m  19  E.  s. 

CoTonant,  25. 
19  B.  8. 
Covenant,  24. 
32  S.  8. 


17  B.  3.  29 

46  E.  8.  31. 

40  E.  3.  5. 

11  H.  4.  84. 

14  Blis. 

Dyer,  309. 

M.  40  A  41, 

Elis.  in  Com. 

Banc.  Rot 

2215,  in  tresp.  inter  Sparke  A  Sparke.    Hill.  42  Elii.    Sir  John  Sarage'i  ease 

in  Cari4  Wardomm.    (2  Bo.  Abr.  47.  418.     Mo.  100.  389.  666.    2  Leon.  6. 

YelT.  85.) 


(2)  See  ante  68.  b.  and  1,  there. 

(3)  See  further  as  to  waste  in  the  several  Abridgments,  title  Waste,  and 
Fulb.  part  2.  Paral.  Dial.  5.  fol.  49.  b.    2  Lev.  185.    Ante  58.  b. 

(4)  50  Ass.  1.  Arul  per  curiam  in  Sparket^s  case  adjudged,  that  it  shall  go 
to  the  administrator.  Vide  tamen  M.  44,  45.  Elis.  Moore*s  Reports,  n.  Oil. 
contra.    Yid.  4  &  4  P.  and  M.  Blendl.  n.  115.    Gravenor's  case,  Hal.  MSS. 


Chap. 


L.  1.  C.  8.  Sect  68.      Of  Tenant  at  WilL  155.  a. 


[55.] 


Chap.  8.        Of  Tenant  at  Will  Sect.  68. 


J^ENANT  at  wUl  m,  where  lands  or  tenemenU  are  let  by  one  man 
to  another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor^  by 
force  of  which  lease  the  lessee  is  in  possession.  In  this  case  the  lessee  is 
called  tenant  at  wiUy  because  he  hath  no  certain  nor  sure  estate,  for  the 
lessor  may  put  him  out  at  what  time  it  pUaseth  him.  Yet  \f  the  lessee 
soweth  the  land,  and  the  lessor,  after  it  is  sowne  and  before  the  come  is 
ripe,  put  him  out,  yet  the  lessee  shall  have  the  come,  and  shall  have  free 
entry  egresse  and  regresse  to  cut  and  carrie  away  the  come,  because  he 
knew  not  at  what  time  the  lessor  would  enter  upon  him.  Otherwise  it  is 
if  tenant  for  yeares,  which  knoweth  the  end  of  his  terme,  doth  sow  the 
land,  and  his  terme  endeth  before  the  corn  is  ripe.  In  this  case  the 
lessor,  or  he  in  the  reversion,  shall  have  the  come,  because  the  lessee 
knew  the  certainty  of  his  terme,  and  when  it  would  end. 

"  fP ENANT  at  vsill  m,  where  lands  or  tenemenU  are  let  by  Fleta,  lib.  8. 

one  man  to  another,  to  have  and  to  hold  to  him  at  the  tcill  ^Pl  ^^\. 
of  the  lessor,  dhc"     (1)  It  is  regularly  true,  that  every  lease  at  ^59^  ' 
will  must  in  law  be  at  the  will  of  both  parties,  and  therefore  I8  if.  6.  l. 
when  the  lease  is  made,  to  have  and  to  hold  at  the  will  of  the  J^'^i*:^?' 
lessor,  the  law  implveth  it  to  be  at  the  will  of  the  lessee  also ;  ^q  b;  4,  jg  ^^ 
for  it  cannot  be  onely  at  the  will  of  the  lessor,  but  it  most  be  at  21  H.  7. 38. 
the  will  of  the  lessee  also.     And  so  it  is  when  the  lease  is  made  ^3  H.  8. 10. 
to  have  and  to  hold  at  the  will  of  the  lessee,  this  must  be  also  jt^'  ®*  ^^*  ^** 
at  the  will  of  the  lessor;  and  so  are  all  the  bookes  that  seeme 
prima  facte  to  differ,  cleerly  reoonciled  (8). 

''  Because  he  hath  no  certain  nor  sure  estate,  dec"     Alia  pos-  Fleto,  lib.  8. 
sessio  estprcBcaria,  et  alia  pro  prece  concessA,  ut  si  quis  sine  seripto  ^P*  ^^* 

concesserit 


(1)  21  ff,  6.  37.  Lease  for  years  with  proviso  that  lessor  may  enter  at  his 
wiUia  a  lease  at  will.  Per  Past. — ^21  ff.  6.  37.  A,  grants  to  B,  that  he  may 
s&to  A/s  land,  which  is  done  axrordingly ;  yet  A,  shall  have  the  emblements,  be-' 
cause  B.  hath  not  an  interest.  Per  Past.  Hal.  MSS. — See  ace.  as  to  the  former 
case,  15  H.  8.  12,  find  by  Yelverton,  justice,  in  Litt.  Bep.  235,  and  Hetl.  128. 
—[Note  360.1 

(2)  49  H.  tt.  18.    20  E,  4.  9.    Hal.  MSS. 

(3)  See  further  as  to  the  manner  in  which  an  estate  at  will  may  be  created 
by  act  of  the  parties,  or  arise  by  act  of  law,  Vin.  Abr.  Estate,  S.  b.  and  T.  b. 
Com.  Dig.  Estates,  H,  1.  2.  In  3  Burr,  page  1609,  it  is  said,  that  in  the 
country  leases  at  will  in  the  strict  legal  notion  being  found  extremely  incon- 
venient, exist  only  notionaUy,  But  this  observation  I  presume  means,  not 
that  estates  at  will  may  not  arise  now  as  well  as  formerly,  but  only  that  it  is 
no  longer  usual  to  create  such  estates  by  express  words,  and  that  the  judges 
incline  strongly  against  implying  them.  Elee  2  Blaokst.  Comment.  147. — 
[Note  861.] 


55.  a.  65.  b.]   Of  Tenant  at  Will.     L.  1.  C.  8.  Sect  68. 

concetserti  alicui  hahitationem  veil  utum/rudum  in  re  8ud  tenenda 
ad  voluntcUem  tuamy  hssc  guidem  passemo  prcecaria  est  ei  nvdaf 
ho  gudd  tempestivh  ei  intempesHvh  pro  voluntate  domini  poterii 
revocari, 

(5  Co.  85.  a.  «  Yei  if  the  lessee  soweth  the  landj  and  Ae  lessor  after  it  is 

[1  k'blV.  9ov)n4iy  dhc,*'  (4)  The  reason  of  ^this  is,  for  that  the  estate  of  the 
1  Bsp.  N.  F.9M,  leasee  is  nncertainei  and  therefore  lest  the  ground  (6)  should  be 
2d  edit  9  Yin*    nnmanared;  which  should  be  hurtfull  to  the  common* 


$72.  pi.  77.]        wealth,  he  99^  shall  reape  the  crop  which  he  sowed  in  F  55.  "1 

peace,  albeit  the  lessor  doth  determine  his  will  before  L  ^*  J 
it  be  ripe.  And  so  it  is  if  he  set  rootes,  or  sow  hempe 
18  B.  4. 18.  or  flax,  or  any  other  annual  profit,  if  (1)  after  the  same  be 
(Gro.  Cha.  615.)  planted,  the  lessor  oust  the  lessee ;  or  if  the  lessee  dieth,  yet  he 
-,  „  .  or  his  executors  shall  hare  that  yeare's  crop.  But  if  he  piant 
B.2^  '  '  young  'fruit  trees,  or  yong  oaks,  ashes,  elmes,  &o.  or  sow  the 
10  As8.  p).  5.  ground  with  aoornee,  &o.  there  the  lessor  may  put  him  out  not* 
46 1 1  1^^'  withstanding,  beoause  they  will  yeeld  no  present  minuall  profit. 
7  H.  4w  17.  -^^  ^^  ^B  °ot  only  j^ropci^  to  a  lessee  at  will,  that  when  the 
7  Am.  10.  lessor  determines  his  will  that  the  lessee  shall  have  the  come 

oiAnd'^^^'  sowne,  &c.  but  to  every  particular  tenant  that  hath  an  estate 

glDflt  8l!^'       incertaine,  for  that  is  the  reason  which  Littleton  expresscth  in 
ob.  132.  these  words  (hecaiuc  he  hath  no  certaine  nor  sure  estate}  (2). 

1  R^'  ^hr  727    "^^  therefore  if  tenant  for  life  soweth  the  ground,  and  dieth^ 
.  Abr.  7  7.)  ^-g  executors  shall  have  the  come,  for  that  his  estate  was  uncer- 
taine,  and  determined  by  the  act  of  God  (3).    And  the  same 

law 

(4)  9  E.  3.  24.  is  according  to  Littleton's  diversity ,  and  so  is  the  II H.  4. 90. 
But  lessee  at  will  in  such  case  of  entry  of  the  lessor  before  sovnng  shall  not  have 
the  costs  of  pUmghing  and  manuring,  Hal.  MSS. — See  S.  C.  ace.  in  Bro«  Abr. 
Emblementsy  pi.  7,  and  Tenant  by  Gopisj  pi.  3. — [Note  362.] 

(5)  But  if  lessor  covenants  that  lessee  for  years  thall  have  the  emblements 
which  are  growing  at  the  end  of  the  term,  there  the  property  of  the  com  is  toell 
transferred  to  the  lessee,  though  it  be  not  severed  during  the  term.  Eob.  case  175. 
Grantham  and  Hawley.    RsJL.  MS&— See  Hob.  132.— [Note  363.] 

{V)  If  lessee  for  life  of  a  hop-ground  dies  in  August  before  severance  of  the 
hopSf  the  executor  shall  have  them,  though  growing  on  ancient  roots.  Adjudged 
M.  13  Car.  B.  R.  Crook,  n.  13.  Latham  and  Atwood.  Hal.  MSS.— See  Cro, 
Cha.  615.— [Note  364.] 

(2)  A.  seised  in  fee  sows  the  land,  and  devises  to  B.for  life,  remainder  to  O. 
in  fee,  and  dies  before  severance.  Ruled,  1.  The  executor  of  A.  shall  not  hate 
the  emblem>ents.  2.  If  B.  dies  before  severance,  his  executor  shall  not  have  them, 
but  they  shall  go  to  him  in  remainder.  But,  Z,  if  the  devise  had  been  only  to  B. 
and  B.  had  dusd,  there  the  executor  ofB.  should  have  had  the  com,  though  B.  did 
not  sow.  M.  20  Jao.  C.  B.  n.  22.  Spencer^ s  case.  Winch.  51.  M.  5  Jac. 
C.  B.  Skele  and  Arnold.  Vid.  Mob.  132^  Hal.  MSS.— See  ace.  as  to  the  first 
point,  Cro.  Elii.  61.  Yet  it  seems  agreed,  that  executors  shall  have  the  com 
growing  as  against  an  heir.  See  Hob.  132.  3  Salk.  160.  1  Yentr.  187.  3 
Atk.  16,  the  opinion  of  Saund.  ch.  j.  in  Lill.  Pract.  Beg.  tit.  Eml/lements,  and 
the  year-books  cited  in  Com.  Dig.  Biens,  0.  2.  It  is  not  easy  to  account 
for  this  distinction,  which  gives  com  growing  to  the  devisee,  but  denies  it  to 
the  heir;  though  it  has  been  attempt^.  See  Oilb.  Law  of  Evid.  250.— [Note 
865.] 

(3)  Whether  executor  of  tenant  in  dower  shatt  pay  rent  on  the  statute^  of 
Merton,  vid.  Keilw.  125.    Hal.  MSS. — ^This  annotation  by  lord  Hale  requires 

explanation. 
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law  is  of  Ihe  lesBee  for  yeares  of  tenant  for  life  (4).  So  if  a  man 

be  seised  of  land  in  the  right  of  his  wife,  and  soweth  the  around, 

and  he  dieth,  his  executors  shall  have  the  come,  and  if  his  wife 

die  before  him  he  shall  have  the  come  (5).    But  if  husband  and 

wife  be  jointcnants  of  the  land,  and  the  husband  soweth  the 

ground,  and  the  land  surriveth  to  the  wife,  it  is  said,  [a]  that  she  MS  Am.  2L 

shall  have  the  come  (7).   If  tenant  jMir  terme  d^auUr  vie  soweth  |^-  '*  ^^'  ^. 

the  ground,  and  cetty  qtte  vie  dieth,  the  lessee  shall  have  the  (On!'cha.'  615.) 

oome.     If  a  man  seised  of  lands  in  fee  hath  issue  a  daughter 

and  dieth,  his  wife  being  enteini  with  a  son,  the  daughter  soweth 

the  ground,  the  sonne  is  home,  yet  the  daughter  shall  [b]  haye  [h]  16  H.  S.  6. 

the  corne,  because  her  estate  was  lawful,  and  defeated  by  the 

act  of  Qod,  and  it  is  good  for  the  commonwealth  that  the  ground 

be  sowne  (8).     [c]  But  if  the  lessee  at  will  sow  the  ground  with  M  5  Co.  lis. 

'  come,  OUnd'iCMe. 


czplanatioD.  By  the  statute  of  Merton,  20  H.  3.  c.  2,  the  widow  may  devise 
the  com  on  the  land  she  holds  in  dower,  which,  as  some  of  our  most  ancient 
writers  have  thought,  she  could  not  do  before;  but  the  statute  sayes  customs 
and  services  due  in  respect  of  the  land  which  the  widow  held  in  dower.  Now 
in  the  case  of  Keilway  it  is  asserted,  that  under  this  statute  the  wife's  execu- 
tors may  retain  the  land  till  they  can  reasonably  carry  the  com  out  of  the 
land;  and  this  I  apprehend  gave  occasion  to  the  query,  whether  the  executors 
shall  not  pay  rent    See  2  Inst  80,  81.— [Note  866.] 

(4)  See  Oouldsb.  144. 

(5)  Bui  It  is  taidy  thai  if  the  land  wai  town  before  the  marriage^  the  mfe 
sliaU  have  the  com.    I  Ro,  Abr.  727.  pi  17.--{Note  867.] 

(6)  7  Asm.  18.     10  Ass.  6.     7  E.  8.  57.     Hal.  MSS. 

(7)  In  Skele  and  Arnold,  M.  5  Jac.  G.  B.  n.  5.  D.  D.  the  court  loas  divided 
on  the  point,  whether  the  wife  shotdd  have  the  emblements;  but  it  wcls  adjudged 
that  JL  dundd  not.     But  in  P.  26  El.  G.  B.  n.  4.  E.  £.  in  Brewster^s  case  it 

,was  adjudged  that  the  wife  shall  have  them.  Hal.  MSS. — See  Skele  and 
Arnold  in  1  Ro.  Abr.  727,  pi.  16.  Noy,  149,  and  Dy.  316.  a.  in  marg.  and 
farther  on  the  subject  in  the  books  cited  Yin.  Abr.  Emblements,  pi.  16,  and 
Com.  Dig.  Biens,  G.  2.— [Note  868.] 

(8)  See  ante  11  b.  and  n.  4,  there,  in  respect  to  intermediate  profits,  where 
an  estate  vested  is  devested  by  the  birth  of  a  posthumous  child.  To  the  obser- 
vation in  that  note  it  may  be  useful  to  add,  that  there  is  an  important  distinc- 
tion as  to  mesne  profits  between  real  estate  and  personalty.  The  law  will  not 
permit  the  freehold  of  laud,  except  in  certain  special  cases,  to  be  in  abeyance; 
and  therefore  where  an  estate  is  to  arise  on  a  contingency,  the  freehold  must 
vest  in  some  person  in  the  mean  time,  either  in  the  heir  or  some  other  person 
who  takes  subject  to  the  contingency;  and  that  person,  whoever  he  is,  has  the 
light  to  the  mesne  profits  for  his  own  benefit,  unless  they  are  otherwise  dis- 
posed of  by  eocpress  provision  of  the  parties,  as  in  the  case  of  trustees  to  pre- 
Mcrve  contingent  remainders,  who  are  generally  directed  how  to  apply  the  profits 
they  receive,  or  by  act  of  parliament,  as  by  the  10  and  11  W.  8.  c.  16,  which 
preserves  contingent  remainders  for  posthumous  children,  where  there  are  no 
trustees  for  that  purpose,  and  gives  such  children  the  estate  in  the  same  man- 
ner  as  if  they  were  born  in  the  life-time  of  the  father,  and  is  therefore  construed 
to  carry  the  profits  from  the  father's  death.  But  the  case  of  personalty  is  dif- 
ferent, for  the  right  to  that  may  be  in  suspense  and  continflency,  and  yencra% 
durins  the  time  it  continues  so  the  profits  accumulate  till  the  vesting  of  the 
capital  happens,  and  then  are  added  to  that  and  belong  to  the  same  person. 
See  8  P.  Wms.  805.  2  Atk.  473,  and  Feame  on  Conting.  Rem.  2d  cd.  173. 
—[Note  869.] 
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oomo;  &o.  and  ttfter  he  bimbdf  determine  his  will  and  refofleth 
(1  Ro.  Abr.  to  occupy  the  ground,  in  that  case  the  lessor  shall  have  the 
726.)  come,  because  he  lofieth  his  rent.   And  if  a  woman  that  holdeth 

land  durante  viduitate  mid  soweth  the  ground  and  taketh  hos- 
[o]  Gland's  band  [d],  the  lessor  shall  have  the  embleaments,  because  that 
CAM,  abi'fnpra.  ^Jjq  determination  of  her  owne  estate  grew  by  her  owne  act. 
11  Co.  51.  b.)      -^^^  where  the  estate  of  the  lessee  being  incertaine  is  defeasible 

by  a  right  paramount,  or  if  the  lease  determine  by  the  act  of  the 
[«]  88  E.  8.  lessee,  as  by  forfeiture,  condition,  &o.  [e]  there  he  that  hath  the 

TrMp.  f.  254.      right  paramount,  or  that  entreth  for  any  forfeiture,  &e.  shall 

vbi  supra.    '  If  a  disseisor  sow  the  ground  and  sever  the  come,  and  the  dis- 

If]  27  H.  6. 1.  seissee  re-enter,  [/]  he  shall  have  the  come,  because  he  entreth 

37  H.  6. 6.  l)y  a  former  title,  and  severance  or  remooving  of  the  come 

14  E  4  6^'  altereth  not  the  case,  for  the  regresse  is  a  recontinuation  of  the 

15  K  4!  8*1.  freehold  in  him  in  judgment  of  law  from  the  beginning  (11). 

2  H.  7. 1.  [^]  If  tenant  by  statute  merchant  soweth  the  ground,  and 

12^.^7^25.  ^^^^  ^  sudden  and  casuall  profit  falleth  by  which  he  is  satisfied, 

10  h!  4!  1. '  he  shall  have  the  embleaments  (12). 
28  H.  8. 

32.  Djer.    [g]  44  S.  8. 15.    Fleta,  lib.  8.  eap.  15. 

^^  !l9ie  lessor  ma^ptU  him  out,*'    There  is  an  ezpresse  ouster^ 

and  implied  ouster;  an  expresse,  as  when  the  lessor  commeth 
[h]  85  H.  6.  24.  upon  the  land,  and  expressly  forewaraeth  the  lessee  to  occupy 
21  H.  6. 9.  the  ground  no  longer;  an  implved,  as  if  the  lessor  without  the 

2vk\  \  consent  of  the  lessee  enter  into  the  land,  and  cut  downe  a  tree,  [h] 

PL  Com.  panon  this  is  a  determination  of  the  will,  for  that  it  should  otherwise 
de  Honjland'a  be  a  wrong  in  him,  unlesse  the  trees  were  excepted,  and  then  it 
^*^'  is  no  determination  of  the  will,  for  then  the  act  is  lawfiill  albeit 

(t  Ro.Abr.880.  the  wiU  doth  continue.  If  a  man  leaseth  a  manner  at  will 
Poat  245.  b.  whereunto  a  common  is  appendant,  if  the  lessor  put  in  his  beasts 
5  Co  90)  ^  ^^  ^^^  common,  this  is  a  determination  of  the  will  (13). 

14b14.'6.    8B.4.11,  fto. 

The 


(10)  Vid.  20  E.  3.     Trespass,  194.     46  Ass.  2.     Hal.  MSS. 

(11)  According  to  some  of  the  antient  authorities,  the  disseisor  shall  have 
the  emblements,  if  the  disseisee's  entry  is  after  severance.  See  many  books 
cited  on  this  subject  in  Yin.  Abr.  Bmhiements,  54.  The  more  modern  cases 
are  with  lord  Coke.  See  l)y.  31.  b.  Dal.  80.  Mo.  24.  and  11  Co.  51.  b.— 
[2  Dan.  766.  pi.  26.]— [Note  370.] 

(12)  See  farther  on  this  subject  infra,  and  also  Perk.  sect.  512  to  524.  Yin. 
Abr.  JBmhlem^nts  per  tot.  and  Executor,  U.  Com.  Dig.  Biens,  B.  C.  and  6. 
New.  Abr.  Executors  and  Administrators,  H.  3,  and  (Jilb.  Law  of  Evid.  242 
to  252. 

(18)  Yid.  11  ff,  6.  28,  by  Coftes,  lessor's  granting  a  rent  charge  doth  not 
determine  his  wiU,  nor  are  the  lessee's  cattle  distrainahle,  Whether  the  will 
he  determined,  if  lessor  or  lessee  he  outlawed,  see  9  H,  6.  20.  5  Rep,  116^ 
Hal.  MSS. — ^Rolle  makes  a  guesre,  on  the  case  of  the  rent  charge.  The 
doubt  seems  reasonable,  for  the  lease  at  will  and  the  rent  charge  clash  with 
each  other.  If  the  grantee  has  the  remedy  by  distress,  that  makes  the 
tenant's  chattels  liable  to  seizure  for  money  not  due  by  his  contract.  On  the 
other  hand,  if  the  grantee  of  the  rent  charge  cannot  distrain,  he  is  left  without 
that  remedy,  which  by  the  grant  is  expressly  given  to  him.  See  1  Ro.  Abr. 
860.     As  to  the  case  of  outlawry^  see  Yin.  Abr.  E$tate,  Z.  b.  pi.  1.    In 
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The  lessor  may  bj  actiudl  entry  into  the  ffronnd  determine  his 
will  in  the  absence  of  the  lessee  (14),  but  Dy  words  spoken  from 
the  ground  the  will  is  not  determined  untill  the  lessee  hath 
notice  (15).  No  more  than  the  discharge  of  a  factor,  attorney, 
or  snch  like,  in  their  absence,  is  sufficient  in  law  untill  they  haye 
notice  thereof. 

[a]  If  a  woman  make  a  lease  at  will  reservine  a  rent,  and  she  M  6  Co.  10. 
taketh  hnsband,  this  is  no  countermand  of  the  Tease  at  will,  but       'V^C!. 
the  husband  and  wife  shall  have  an  action  of  debt  for  the  rent ;  ^^/^  209.  b!^ 
and  so  it  is  if  a  lease  be  made  to  a  woman  at  will  reseryinff  a  rent, 
and  the  lessee  taketh  husband,  this  is  no  countermand  of  the 
lease,  but  the  lessor  may  have  an  action  of  debt  or  distreine 
them  for  the  rent.     So  if  the  husband  and  wife  make  a  lease  at 
will  of  the  wife's  land  reserving  a'  rent  and  the  husband  die,  yet 
the  lease  continueth.     In  like  manner,  if  a  lease  be  made  by  two 
to  two  others  at  will,  and  the  one  of  the  lessors  or  of  the  lessees 
die,  the  lease  at  will  is  not  determined  in  neither  of  those  cases; 
which  are  necessary  points  to  be  knowne  (16). 

^'  After  it  is  soume  and  be/ore  the  came  i»  ripe.**     Then  put 

the  case  that  the  com  is  ripe  and  ready  to  cut  downe,  and  the 

lessor,  before  the  lessee  reapeth  it,  enter  and  put  out  the  lessee, 

whether  shall  the  lessee  have  the  come  ?     And  it  is  without  all 

question  that  the  lessee  shall  haye  it,  for  by  the  same 

[56.1    reason  that  he  shall  have  it  when  he  is  put  out  before 
a.  J    9^  it  be  ripe,  he  shall  have  it  when  he  is  put  out  when 
it  is  ripe.     Bt  uhi  eadem  est  ratio ,  ibi  id^jus. 

"  And  shall  have  free  entry ^  egresse  and  regresse**  [ft]  For  [6]  Tempa.  B.  1. 
when  the  law  doth  give  anything  to  one,  it  giveth  impliedly  tit  Grant,  4. 

V  E«  4.  35. 
5  B.  8.  Treip.  18.    21  H.  7.  14.  b.    8  H.  0. 18.  b.  2  R.  2.  Barre,  237.  14  H.  8.  2. 
27  H.  8. 18.  b.    (11  Co.  52.) 

whatsoeyer 

2  Ventr.  248,  one  of  the  books  cited,  lord  Hale  says,  that  outlawry  is  not  a 
tietermination  till  seizure. — {Note  371.] 

(14)  Nota,  if  leasee  at  v>iu  is  ousted  by  a  strangery  he  may  re-enter  and  con- 
tinue  tenant  at  will ;  but  if  he  accepts  of  a  new  l^se  Jrom  a  stranger  afUr  stich 
ouster,  it  ha»  been  holden,  that  his  re-^ntry  wiU  not  revest  the  estate  in  the 
aiUient  lessor,     Hal.  MSS.— See  Yin.  Abr.  Estate,  A.  c. — [Note  372.] 

(15)  So  if  lessee  says  that  he  will  not  hold  any  longer,  it  is  not  a  determination 
of  the  will  unless  lie  waives  the  possession.  20  H.  7.Kelw,Q^.  Hal.  MSS. — 
[Note  873.] 

(16)  If  there  is  tenant  at  will  rendering  rent  at  Michadmas,  and  lessor  deter* 
mines  the  will  before  Michaelmas,  lie  shall  not  have  any  rent.  But  it  hcu  been 
holden,  that  if  l&ssee  at  any  day  before  the  rent-day  determines  his  will,yet  lessor 
shall  hiave  the  rent  incurring  the  next  day  after  sach  determination  of  the  wiU. 
Per  Fenner  and  Williams  ;  Je^i^ertoA  contra,  M.  3  Jac.  Carpenter  and  Collins, 
Ydv.  73.  20  H.l.  Kelw.  65,  is  accord,  if  lessor  doth  not  enter  before  the 
rentday.  Hal.  MSS. — See  All.  4,  in  which  booke  there  is  an  opinion  by  EoUe 
conformable  to  that  of  Fenner  and  Williams.  Also  in  1  Sid.  339,  it  is  said  to 
haye  been  agreed  by  the  court,  that  if  land  be  leased  at  will,  and  the  rent  is 
leseryed  half-yearly  or  quarterly,  the  lessee  cannot  determine  his  will  tvro  or 
three  days  before  the  next  rent<lay,  because  that  would  be  a  fraudulent  deter- 
mination. See  1  T.  B.  159,  as  to  the  proper  time  for  notice  to  quit  on 
a  leasefrom  year  to  year. — [See  also  4  Taunton,  128.] — [Note  374.] 
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whatBoeyer  is  neoessarj  for  the  taking  and  enjoying  of  the 
same :  Quando  lex  aliquid  alicuteonccdit,  concedere  videturei  id^ 
tine  quo  res  ipsa  esse  non  potest  (I)  :  and  the  law  in  this  case 
driveth  him  not  to  an  action  for  the  come,  but  giveth  him 
a  speedy  remedy  to  enter  into  the  land,  and  to  take  and  carry 
it  away,  and  compelleth  not  him  to  take  it  at  one  time,  or  to 
carry  it  before  it  oe  ready  to  be  carried ;  and  therefore  the  law 
giveth  all  that  which  is  conyenient,  yiz.  free  entry,  egresse  and 
remsse  as  much  as  is  necessary. 

If  the  lessee  be  disturbed  of  this  way  which  the  law  doth  give 

unto  him,  he  shall  have  his  action  upon  his  case,  and  recover 

his  damages;  and  this  action  the  law  doth  give  nnto  him,  for 

whensoever  the  law  giveth  fmything,  it  giveth  also  a  remedy 

for  the  same.     Bat  here  is  to  be  observed  a  diversity  betweene 

(6  Co.  100.         ^  private  way,  whereof  LitUeton  here  speaketh,  and  a  common 

104.  b.  way.    For  if  the  way  be  a  common  way,  if  any  man  be  dis- 

c^'j^^^'ui     *'>i'^<l  ^  ff^  *^*  ^^Jf  or  if  a  ditch  be  made  overthwart  the 

401.    F.  N.  B.    '^^y  BO  ^  ^®  cannot  goc,  yet  shal  he  not  have  an  action  upon 

176.  B.  his  case :  and  this  the  law  provided  for  avoiding  of  multiplicity 

Cro.  Jam.  168.)   Qf  suites,  for  if  any  one  man  might  have  an  action,  all  men 

might  have  the  like.  But  the  law  for  this  common  nusancc 
hath  provided  an  apt  remedy,  and  that  is  by  presentment  in  the 
leete  or  in  the  tome,  unless  any  man  hath  a  particular  dam- 
^ftge;  as  if  he  and  his  horse  fall  into  the  ditch,  whereby  he 
received  hurt  and  losse,  there  for  this  special  damage,  which  is 
not  common  to  others,  be  shall  have  au  action  upon  his  case  (2) ; 
[ffl  27  H.  8.  27.  and  all  this  [c]  was  resolved  by  the  court  in  the  king's  bench. 

K  ^'  i  '^^^  ^°  ^^^^  ^^'^^  ^^  ^^^  ^^'     ^^  ^^  ^^^  ^^°  adjudged  in  that 

Trf^l  BUi.        court  betweene  Westhury  and  PoweUf  that  where  the  inhabitants 
betweoDe  of  Sovthfcarke  had  by  custome  a  watering  place  for  their  cattell 

Finienx  and  which  was  stopped  up  by  Powel,  that  in  that  case  any  inha- 
VML?C<r*72.  ^^^^"^  0^  Soumtoarke  might  have  an  action ;  for  otherwise  they 
Williamv'i  oMe.  should  be  without  remedy,  because  such  a  nusans  is  not  pre- 
sentable in  the  leete  or  tome.  Note  the  diversity. 
[d]  Fleta>  lib.  4.  There  be  three  kinde  of  wayes,  whereof  you  shall  [d]  reade 
B^  fon  lib  4  ^°  ^^^  ancient  bookes.  First,  a  foot  way,  which  is  called  iter^ 
fal.  282.'  quod  est  jus  eundt  vd  umhuiandi  homtnis;  and  this  was  the 

(1  Ro.  Abr.        first  way. 

^^'^  The  second  is  a  foot  way  and  horseway,  which  is  called  adus 

ah  agendo  ;  and  this  vulgarly  is  called  packe  and  prime  irnjf, 
because  it  is  both  a  foot  way,  which  was  the  first  or  prime  tcajf, 
and  a  packe  or  drift  way  also. 

The  third  is  via  or  aditus^  which  contains  the  other  two,  and 
32  B.  3.  also  a  cart  way,  &o.  for  this  isyus  eundif  vehendi,  et  vihiculum  el 

Barre,  201.         jumentum  ducendi;  and  this  is  two  fold,  viz.  rcgia  via,  the  king's 
6^B.  sf  28?  highway  for  all  men,  et  communis  strata,  belonging  to  a  city  or 

towne,  or  between  neighbours  and  neighbours.     This  is  called 

in  our  bookes  chimin^  being  a  French  word  for  a  way,  whereof 

forlnto!*  oommeth  chiminage,  ckiminagiumy  or  cAtmrnaytum,  which  siff- 

Mp.14.  nifie& 


(1)  See  further  on  this  maxim  Finch.  Disc,  on  Law,  69,  and  Finch.  Descripi. 
of  Law,  16.  b. 

(2)  On  ^^eeial  damage  action  on  the  case  lies/ornoi  repairing  as  fceUas  fir 
a  MtMfiee  in  the  highway.  P.  1«67.  0.  B.  Adjudged  18  E.  4.  Hal.  MSS. 
— £Note  876.] 


L.  1.  C.  8.  Sect.  69.    Of  Tenant  at  Will    [56.  a.  56.  b. 

nilletli  a  toll  due  by  onstome  for  having  a  way  through  a  forest : 
and  in  ancient  records  it  is  some  time  also  called  plagium  (Z), 
If  the  lessee  at  will  by  good  husbandry  and  indostiTi  eitoer 
by  overflowing  or  trenching,  or  compassing  of  the  meaaowes,  or 
diggins  up  of  bashes  or  such  likoi  make  the  grasse  to  grow  in 
more  abundance,  yet  if  the  lessor  put  him  out,  the  lessee  shall 
not  have  the  grasse,  because  that  the  wrasse  is  the  naturall  profit 
of  the  earth.  And  the  same  law  is  if  ne  doth  sow  hay-seed,  and 
thereby  encreaseth  the  grasse. 

*^  Otherwise  it  is  if  tenant /or  yearesy  which  knoweth  the  end  of  (V.  N.  B.  149. 
his  terme,  &c/*     Well  said  Littleton  (which  knoweth  the  end  of  ^^^  ^^  *• 
his  terme),  that  is,  where  the  end  of  the  terme  is  oertaine :  but  f^^JI)  '  *^ 
where  the  lease  for  yeares  depends  upon  an  ineertainty,  as  upon 
the  death  of  tenant  for  life  being  made  by  him,  or  of  a  husband 
seised  in  the  right  of  his  wife,  or  the  like,  there  it  is  otherwise. 


Sect.  69. 

j^LSOj  if  a  house  (si  un  mese)  be  Utten  to  one  to  hold  at  mU^  hy  force 
whereof  the  lessee  entreth  into  the  house,  and  brings  his  houshold- 
stuff  into  the  same,  and  after  the  lessor  puts  him  out,  yet  he  shaU  have 
free  entrie  egresse  and  regresse  into  the  said  house  by  reasonable  time 
to  take  away  his  goods  and  utensils.  As  if  a  man  seised  of  a  mese  in  fee 
simple,  fee  taile,  or  for  life,  hath  certainte  goods  within  the  sayd  house, 
ana  maketh  his  executors  and  dieth  ;  whosoever  after  his  decease  hath 
the  house,  his  executors  shall  have  free  entry  egresse  and  regresse  to 
carrie  out  of  the  same  house  the  goods  of  their  testator  by  reasonable 
time* 

**  TFa  house  be  letten  to  one  to  hold  at  wUl,  &cy    The  reason 
^  of  this  is  evident  upon  that  which  hath  been  said  before. 


[56;i        ''  H(mse,''  Mese,  or  Mais(m  9^  called  in  le^^  (3  Co.  32.  a.) 
ft*    J    Laiine  messuctgium,  containeth  (as  hath  beene  said) 

the  buildings,  ourtelage,  orchard,  and  garden  (1). 
Cottage,  cotagium,  is  a  little  house  without  land  to  it.  [a]  See  [a]  31  Bl.  oa.1. 
31  EHiz.  cap.  1.  and  cottagers  in  Domesday  booke  are  called  inDomeiday. 
cotterelli :  and  in  ancient  records  haga  signifieth  a  house.     If  a 
man  hath  a  house  neer  to  my  house,  and  he  suffereth  his  house  to 
be  so  ruinous  as  it  is  like  to  fall  upon  my  house,  [6]  I  may  have  m  Reg.  163. 

F.  N.  B.  127. 
4  B.  2.    Voneh.  244.    8iz  acres  of  land  may  be  parcel  of  a  house.    (Post  200.  b.) 

a  writ 


(3)  See  further  as  to  ways  tit.  Chimin,  in  Com.  Dig.  and  Yin.  Abr.  and  tit. 
Highway,  in  New  Abr.  and  Bum's  Just. 

(1)  See  ante  5.  b.  and  note  1,  where  some  authorities  are  cited  to  show  how 
mueh  will  pass  by  the  word  messuage.    See  also  1  Saund.  7. 


56.  b.  57.  a.]    Of  Tenant  at  Will.  L.  1.  C.  8.  Sect.  70. 

a  writ  de  domo  reparandd,  and  oompell  bim  to  repair  his  bouse  (2). 
Bat  9Lprte€ipe  lieth  not  de  domo,  but  de  meuuagio. 

[e]  S3  B.  4. 27.  ^'  By  recuofiohle  time"     [c]  Tbis reasonable  time sball be  ad- 

34  H.  0. 40.  judged  bj  tbe  discretion  of  the  justices  before  whom  the  eanse 

(Cro.  Jam.  385.  jependetb ;  and  so  it  is  of  reasonable  fines,  customes,  and  ser- 

Hob.  60. 185.  Tiees,  upon  the  true  state  of  the  case  depending  before  them : 

2  Instit  4. 6.  for  reasonablenesse  in  these  cases  belongeth  to  the  knowledge  of 

15?^'  ^^'  ^*^'  *^®  ^^'  *°^  therefore  to  be  decided  by  the  justices  [d]     Qudm 

1  Ro.  Abr.  523.  hngum  esse  debet  non  definitur  injure,  sedpendet  ex  diteretione 

2  Ro.  Abf.  578.  JuBtitxariorum.     And  this  being  said  of  time,  the  like  may  be 
frf?B'^t!ii'^2  ^^^  °^  things  incertaine,  which  ought  to  he  reasonable;  for 
fliL  52/b.  nothing  that  is  contrary  to  reason,  is  consonant  to  law. 
(PoftW  b.  62.  a.) 


\ 


«]  2  H.  6. 15.         M  ^^  An  if  a  man  seised  of  a  mese  in  fee  simple,  foe  taHe,  Se. 
1 H.  6.  30.        This  is  so  evident,  as  it  needeth  no  explanation. 


»9 


Sect  70. 

ALSO  J  if  a  man  make  a  deed  of  feoffment  to  another  of  eertaine 
lands,  and  deliver eth  to  him  the  deed,  biU  not  liverie  of  seisin  ;  in 
this  ease  he,  to  whom  the  deed  is  made,  may  enter  into  the  land,  and  hold 
and  oecupie  it  at  the  will  of  him  which  made  the  deed,  because  it  is 
proved  ly  the  words  of  the  deed^  that  it  is  his  wUl  that  the  other  should 
have  the  land;  but  he  which  made  the  deed  may  pttt  him  out  when  U 
pleaseth  him. 

(1  Ro.  Abr.  859.  TTERE  it  appeareth,  that  if  the  feoffee  doth  enter,  he  is  tenant 

2  Go.  55.  b.)  '     XX  at  will,  because  be  entreth  by  the  consent  of  the  feoffor. 
B«>.  L.  T.  00. 

''  And  ddivereth  to  him  the  deed^  Albeit  the  deed  be  deli- 
yered  upon  the  ground,  yet  doth  it  not  amount  to  a  livery  of 
Aiito48^a.)  seisin  of  the  land ;  for  it  nath  its  naturall  effect  to  make  it  a  deed. 
[/]  Flet.  II.  3.  [/]  Donationum  cdvxperfecta,  alia  incepta  et  non  per- 
ea.  8.  A  oa.  15.  fecta :  ut  9^  si  donatio  lecta  fuerit  et  concessa,  ac  fST.l 
^oS'If^  t^aditio  nondum  fuerit  std>8ecuta.  But  if  the  deed  be  (_  *•  J 
51.  35  H.  8.'  delivered  in  name  of  seisin  of  the  land,  or  if  the  feoffor 
Fftof.  Br.  saith  to  the  feoffee,  Take  and  enjoy  this  land  according  to  thd 

38  Am*  ?*         ^^^^ '  ^^'  Enter  into  this  land,  and  (Jod  give  you  joy ;  these 
80  Asa.  12.         words  do  amount  to  a  livery  of  seisin. 

41  B.  8.  17.    6  Co.  26.  Sharp's  omo.    (Ante  48.  a.)    1  WUi.  176.    10  Yin.  808. 

(2)  Also  an  action  on  the  case  will  lie  for  damages  arising  from  the  neglect 
to  repair.     See  Fitzh.  N.  B.  ed.  1730,  p.  296,  note  a.— [Note  376.] 


C)OCl;« 


L.  1.  C.  8.  Sect.  11.      Of  Tenant  aX  Will  [57.  a. 

Sect  71. 

f 

ALSOj  if  a  h&UM  be  Uased  to  held  4U  wiUj  the  Ueeee  ie  not  hound  to 
euitain  or  refpair  the  houee^  a$  tenant  fer  terme  ofyeare  ie  tyed. 
But  if  tenant  at  mil  commit  voluntary  toaety  ae  in  putting  doume  of 
houseiy  or  in  felling  of  treee^  it  is  said  that  the  lesior  ehaU  have  an 
action  of  trespasee  for  this  against  the  lessee.  As  if  I  lend  to  one  my 
sheepe  to  tathe  his  landj  or  my  oxen  to  plow  the  land^  and  he  kiUeth 
my  cattelly  I  may  well  have  an  action  of  trespass  against  him^  nottoith- 
standing  Me  lending. 

*^rFa  hawe  he  leased  to  hold  at  wOZ,  ikehssee  is  not  haundy  dho.*\  (»  do.  18.  b. ) 

For  the  statute  of  Gloucester  above  meiiti<meii  ^^teads  not 
to  a  tenant  at  will,  and  therefore  for  permianve  waste,  the  lessor 
hath  no  remedy  at  all.(l) 


(1)  Action  on  the  case  doth  not  lie  for  permissive  waste,  6  Rep,  13.  b.  Hal. 
MSS. — ^The  case  cited  by  Lord  Hale  is  that  of  the  eonntess  of  Salop,  who 
brought  action  on  the  case  against  her  tenant  at  will  for  negligently  keeping 
his  fire,  that  the  house  was  burnt ;  and  the  whole  court  held,  that  neither  action 
on  the  case  nor  any  other  action  lay ;  because  at  common  law  and  before  the 
statute  of  GhueeUer  action  did  not  lie  for  waste  against  tenant  for  life  or  years, 
or  any  other  tenant  coming  in  by-  agreement  of  parties,  and  tenant  at  will  is 
not  within  the  statute.  But  the  dootrine  that  no  action  lies  should  be  under- 
stood with  some  limitation;  for  if  tenant  at  will  stipulates  -with  his  lessor  to 
be  responfflble  for  fire  by  negligence  or  for  other  permissiye  waste,  without, 
doubt  an  action  will  lie  on  such  eapress  agreement.  The  same  observation 
holds  with  respect  to  tenants  for  life  or  years  before  the  statute  of  Gloucester;. 
for  though  the  law  did  not  make,  them  liable  to  wiy  action  for  waste,  yet  it 
did  not  restrain  them  from*  making  themselves  liable  by  agreement.  It  may  be 
of  use  here  to  add  something  on  the  progress  of  the  law  as  to  the  accidental 
burning  of  houses,  so  fsx  as  regards  landlord  and  tenant.  K%  the  common  law 
lessees  were  not  answerable  to  landlords  for  accidental  or  negligent  burning; 
for  as  to  fires  by  accident,  it  is  expressed  in  Fleta  that /or^na  ignis  vd  ht^us- 
modieventiu  inopinati  omnes  tenentes  excusant;  and  lady  Shrewsbury's  case  is 
a  direct  authority  to  prove,  that  tenants  are  equally  excusable  for  fires  by 
negligence.  See  Fletaj  lib.  1.  cap.  12.  Then  came  the  statute  of  Gloucester^ 
which,  by  making  tenants  for  Ufe  and  years  liable  to  waste  without  any  ex-, 
ception,  consequentlv  rendered  them  aoswerable  for  destruction  by  fire.  Thus 
stood  the  law  in  lord  Coke's  time ;  but  now  by  the  6  Ann.  ch«  31,  the  ancient 
law  b  restored,  and  the  distinction  introduced  by  the  statute  of  Gloucester 
between  tenants  at  will  and  other  lessees  is  taken  away;  for  the  statute  of 
Anne  exempts  aU  persons  from  actions  for  a4xidental  fire  in  any  house^  except 
in  the  case  of  special  agreements  between  landlord  and  tenant*  See  ante  53.  a. 
and  note  7,  there,  and  53.  b.  and  note  5,  there.  So  much  relates  to  tenants 
coming  in  by  act  or  agreement  of  parties.  As  to  tenants  of  particular  estates^ 
coming  in  by  oot  o/*  lawy  as  tenant  by  the  curtesy,  tenant  in  dower,  and  also 
before  the  statute  for  taking  away  military  tenures,  guardian  in  chivakjy  these, 
or  at  least  the  two  latter,  being  at  common  law  punishpible  for :  waste,  were 

therefore 


57.  a.] 


Of  Tenant  at  Will       L.  1.  C.  8.  Sect.  71. 

r]  21  H.  6. 88.  **Bui  if  tenant  at  iotH  commit  voiufUarv  watie,  Sc,'*  [g]  And 
IS  h1  4.  s!*  ^^^  ^^  ^^^  ^^^  ^  tenant  at  will  oattetk  downe  timber  trees,  or 
tt  B.  4. 50.        TolnnUurily  pnll  downe  and  proetrate  koiiaes,  the  lessor  shall  haye 

an  action  of  trespasse  against  him,  quare  vi  et  armi$;  for  i)\e 
taking  npon  him  power  to  cnt  timber,  or  prostrate  houses,  eon- 
eemeth  so  much  the  freehold  and  inberitanoe,  as  it  doth  amonnt 
in  law  to  a  determination  of  his  will:  [^1  and  so  hath  it  beene 

<lIlo.Abr.860.    .js-j,-^ /Q^ 

t  Ro.  Abr.  656.)  adjndged.(^; 

[h]  MIoh.  28  A  29  Blii.    Hot.  318.  in  Com.  Bano.  inter  Walgrare  A  SomeneL 
V.  le  Connto  de  Shrewibiiiio's  ease,  5  Co.  IS.  b. 

m  27  H  6. 3  [^1  ^^  tenant  at  will  i^ranteth  orer  his  estate  to  another,  and 

22  B.  4. 6.  the  grantee  entereth,  he  is  a  disseisor,  (3)  and  the  lessor  may  hare 

(2  Inttit  164.  an  action  of  trespasse  against  the  grantee ;  for  albeit  the  grant 

IJi^m^'  ^^'  was  Toid,  jet  it  amonnteth  to  a  determination  of  his  will. 

PmI.  Ot!  b.   Cro.  Cha.  808.    Cro.  Jun.  060.    4  Loon.  80.) 

**  Asi/Ilendtoimemy  ihe^  io  tathe  htslandfJhc*'  And  the 
rftW.  11  H.4.24.  reason  is,  [h]  that  when  the  bailee  having  but  a  bare  use  of  them, 
IS  s.V^8^        taketh  npon  him  as  an  owner  to  kill  them,  he  loseth  the  beniit 

21  K  4.  1*9,  A  70.    22  K  4. 6.    8  H.  7.  4.    21  H.  7. 14. 

of 


therefore  responsible  for  losses  by  fire;  unless,  indeed,  they  were  answerable 
for  waste  voluntary  only,  and  not  for  waste  permunve^  which  is  a  distinction 
I  have  not  yet  met  with  in  any  book.  If  then  tenant  by  the  curtesy  and  tenant 
in  dower  were  by  the  common  law  responsible  for  accidental  fire,  it  may 
some  time  or  other  become  necessary  to  determine  whether  they  are  witbin 
the  statute  of  queen  Anne.  The  statute  in  expression  is  yery  general^  the 
^  words  being,  that  no  action  shall  be  prosecuted  against  any  perton  in  whose 
house  any  fire  shall  accidentally  begin ;  and  it  seems  calculated  to  take  away 
all  actions  in  cases  of  accidental  fire  as  well  ftrom  other  persons  as  from  land- 
lords.  Note,  that  it  has  been  doubted  on  the  statute  of  Anne,  whether  a  cove- 
nant to  repair  generally  extends  to  the  case  offlre,  and  so  becomes  an  agreement 
within  the  statute;  and  therefore  where  it  is  intended  that  the  tenant  shall 
not  be  liable,  it  is  most  usual  in  the  covenant  for  repairing  expressly  to  exctpt 
accidents  by  fire. — ^Note  also,  that  the  distinction  which  is  taken  as  to  waste 
at  common  law  between  tenants  coming  in  by  act  o/lawund  tenants  who^ 
estates  accrue  by  act  of  parties,  will  not  universally  hold ;  for  tenants  by  statute- 
merchant  and  statute-staple,  though  they  come  in  by  process  of  law,  are  not 
punishable  for  waste.  6  Go.  87.  Perhaps  the  reason  of  this  may  be,  that  it 
18  in  the  power  of  debtors  to  prevent  the  commencement  of  these  estates,  or 
to  determine  them  by  paying  the  debts  for  which  creditors  bave  such  estates, 
and  also  that  the  tenants  of  such  estates  are  aoooutable  for  all  profits  they 
make  beyond  the  amount  of  the  debts  due  to  them. — [Note  877.] 

(2)  Yet  if  a  stranger  cuts  trees,  the  tenant  at  unU  shall  have  action,  as  shall 
also  the  lessor,  regard  being  had  to  their  several  losses,  2  ff.  4. 12.  19  ff.  6. 45. 
Hal.  MSS.— [Note  878.] 

(8)  Lessee  at  will  makes  lease  for  years,  and  the  lessee  enters.  Ruled  on 
se^^emn  argument,  1.  That  it  is  only  a  disseisin  at  election,  and  not  prim& 
fkoie.  2.  That  admitting  it  to  be  a  disseisin,  the  lessee  at  will  is  the  disseisor, 
and  has  gained  the  freehold,  and  not  the  lessee  for  years,  Ptoch.  9  Gar.  B.  R. 
Blunden  and  Baugh,  Hal.  MSS.— See  S.  G.  in  W.  Jo.  815.  Gro.  Gha.  802. 
Litt.  297.  872,  and  1  Ro.  Abr.  661.  See  also  Mr.  Atkins's  case  in  1  Bar. 
p.  60,  in  which  the  curious  doctrino  of  disseisin  by  election  is  most  elabo- 
rately ezpUined. — [Note  379.] 


L.  1.  C.  8.  Sect.  72.   Of  Tenant  atWilL        [57.  a.  57  b. 

of  the  use  of  them.    Or  in  these  caaes  he  may  have  an  aoUon  of 
trespaaae  ttcr  fe  eate  for  this  oonyenioDi  at  his  election  (4). 

**Tre9pai$."   IVantgremo  deriv<iiurdtranigrediendo,  hec9M^  Fleeft,lL2.oA.l. 
it  paaseth  that  which  ia  right :  Tranngresno  aMtem  e$t,  cum  modtu  (^  Ro.  Abr.  666. 
nontervaturfnecmenmra:  dehetenimguUtbetiniuo/cu^modum  /^ing^iglf 
haberej  et  meuturam.  Nota^  in  the  lowest  and  the  highest  offences  3  luk  20,  21. 
there  are  no  accessories,  but  all  are  principalis ;  as  in 

[57. 1  rjotSy  rouUi,  forcible  entries,  and  other  W&^  transgres- 
b.    J  sions  vt  et  armig,  which  are  the  lowest  offences ;  and  so 
in  the  highest  offence,  which  is  crimen  Una  maietiatUj 
there  be  no  accessaries;  bat  in  felonies  there  be  accessaries  both 
before  and  after. 


Sect.  12. 

JJVTEy  if  the  leuor  upon  a  lease  at  unU  reserve  to  him  a  yearly  rent^ 
he  may  dietreinefar  the  rent  hehinde^  or  have  for  this  an  action  of 
debt  at  hie  own  election  (1). 

"  TTE  may  diOreine  for  the  rent  hehinde,  or  have  for  this  an  21  n.  7.  SO.  K 
action  of  debt,  d!c"  But  if  he  impound  the  distresse  upon  J  J  J[  |y*^ 
the  ground  letten  at  will,  the  will  is  determined.     Note,  he  may  s  r.  2. 
distreine  for  the  rent,  and  yet  it  is  no  rent  serrice,  for  no  fealty  ATowrie,  ss. 
beiongeth  thereunto,  but  a  rent  distreinable  of  common  right.       *  ^""^  *^*^' 

There  is  a  great  diversity  between  a  tenant  at  will  and  a  tenant 
at  sufferance }  for  tenant  at  will  is  alwaies  by  right,  and  tenant 
at  sufferance  entreth  by  a  lawfuU  lease,  and  holdeth  oyer  by  (Post.  li2.  a.) 
wrong.  A  tenant  at  sufferance  is  he  that  at  the  first  came  in  by 
lawfull  demise,  and  after  his  estate  ended  continueth  in  possession 
and  wrongully  holdeth  oyer  (2).  [Z]  As  tenant  pt«r  terme  d^atUer  rn  Breton, 

vie  lib.  4.  f<^  SIS. 


(4)  A.  lessee  for  20  years  makes  lease  to  B,  for  10;  B.  continues  in  posses- 
sion after  expiration  of  the  lease  for  10  yearSy  and  commits  toaste,  A.  may 
have  either  trevpoM  Or  action  on  the  ccuCf  because  Ae  is  chargeable  over  in  waste, 
P.  6  Car.  B.  R.  Orook,  n.  7.  West  and  Treade,  Hal.  MSS.— See  Oro.  Cha. 
187.  and  S.  0.  W.  Jo.  224.— [Note  880.] 

(1)  But  in  his  count  in  debt  against  lessee  at  will,  he  ought  to  show  that  he 
entered;  but  otherwise  it  is  as  to  lessee  for  years.  18  H.  8.  1  Dy.  14. — Debt 
lies  against  copyJiolder  for  his  rent.  Adjudged  M.  10  Car.  B.  R.  Hitcham*s 
case.  Hal.  MSS.— Hitcham's  case  is  in  1  Bo.  Abr.  874.  P.  pi.  1.  and  874. 
Q.  pi.  8.  But  from  Rolle's  report  of  the  case,  and  from  some  subsequent 
authorities,  it  seems  doubtful  wnether  debt  will  lie  for  rent  against  a  copy- 
holder, particularly  unless  the  lord  has  conveyed  away  the  manor,  and  so  lost 
the  remedy  by  distress.  See  Garth.  92,  and  Oilb.  Ten.  8d  Lond.  ed.  308. — 
[Note  881.] 

(2)  As  to  holding  over,  see  4  Or.  2.  c.  28,  by  which  every  tenant  for  life  or 
years,  or  other  person  claiming  under  or  by  collusion  with  such  tenant,  who 
shall  wilfully  hold  over  after  determination  of  the  term,  and  demand  made  in 
writing  of  delivery  of  the  possession  by  the  landlord  or  him  in  reversion  or 

remainder, 


57.  b.J  Of  Tenant  at.Will.    L.  1.  C.  a  Sect  12. 

4  E.  3. 39.  vie  ooQtinnetli  in  poessssioii  after  the  deoeaae  of  Oe*  que  ne,  or 

L'b.^3^24.  tenant  for  jeares  noldeth  over  his  tenne  \  the  lea^r  cannot  have 

38  B.  8. 28. '  an  action  of  trespasse  before  entry.     Now  that  a  writ  of  entry 

7  B.  2.  BaTer  ad  termium  qui  prceteriit  lyeth  against  such  a  tenant  as  holdeth 

8^B^4'  25  ^^^  ^  rather  by  admission  of  the  demandant,  than  for  any  estate 

4  H.  6. 80.  of  freehold  that  is  in  him,  for  in  judsement  of  kw  he  hath  but 
22  E.  4. 38.  a  bare  possession.  But  against  the  linff  there  is  no  tenant  at 
F^  N  B  ^201  sufferanoe,  but  he  that  holdeth  oyer  in  the  cases  abovesaid  is  an 
D.  203. '  intruder  upon  the  king,  because  there  is  no  laches  imputed  to 
8E.2.Eiitre,8r.  the  king  for  not  entring  (4).  [m]  If  tenant  in  taile  of  a  rent 
B^™i&  ?L^*  grant  the  same  in  fee  and  dieth,  yet  the  issue  in  tail^  may  bring 
TenaDt  avolnnt  ^  formedon,  and  admit  himselfe  out  of  possession.  .  The  Uke  law 
PL  CoDa.  138.  is  it|  if  a  man  maketh  a  lease  a  lease  at  will  and  dieth,  now  is 
n>^'  ^iii^h  ^^^  ^^  determined ;  and  if  the  lessee  continueth  in  possession^ 

.  bi^' cha.  187.  ^®  ^  tenant  at  sufferance,  and  yet  the  hey  re  by  admission  may  have 

Cro!  Jam.  169.  an  assise  of  Mordancestor  against  him  (5).     [n]  But  there  is  a 

i^°i^^H  i'\n  ^^^^^^7  between  particular  estetes  made  by  the  terretenant,  as 

27Hf  olli.  aboye  is  said,  and  particular  estates  created  by  act  in  law;  as  if 

5  s.  4. 3.  a  gardian  after  the  full  age  of  the  heire  continueth  in  possessiony 
22  R.  2.  tit  lie  is  no  tenant  at  sufferance,  but.  an  abator,  aeainst  whom  an 
^  &  9L  23.  Bflsize  of  Mordancestor  doth  lye  (6).    Etdcde  nmUihus  (7). 

PI.  Ck>m.  436.    19  E.  3.  Bre.  468.    16  B.  4.  DiMont  30.    6  B.  3.  66,  67.    21  B.  4.  6. 
21  H.  7.38.    10  E.  4. 18.    Per  Choke  A  Litt. 

n]  8tatote  de  Merlbridge,  eap.  26.    Abb.  Ass.  120  b.    F.  N.  B.  196.    11  E.  4. 10  A  11. 

met.  lib.  4.  foL  262^  268.    (Post  27L    1  Bo.  Abr.  663.) 


B 


remainder,  is  made  liable  to  the  payment  of  doable  Uke  yearly  yalne  of  the 
lands  detained.  This  stetute  only  took  m  oases  in  which  the  landlord  gaye 
notice  to  quit,  and  therefore  the  oeficieney  was  supplied  by  the  11  G.  2.  o.  19, 
which  extends  the.  provision  for  double  rent  to  the  holding  over  after  the 
tenants  giyins  notice  to  quit..  See  a  case  on  this  latter  statute  in  3  Burr^ 
page  1603.  See  also  6  Ann.  c.  18.  s.  1,  against  holding  oyer  by  guardians  of 
trustees  of  infants,  and  by  husbands  seised  in  right  of  their  wiyes,.  and  by  all 
others  having  particular  estates  determinate  on  any  life  or  lives.  [See  alsQ 
57  G.  3.  0.  62  4  c.  93.     1  G.  4.  87.]— [Note  382.] 

(3)  Vid.  21  ff.  6.  38.     Hal.  MSS. 

(4)  4  H,  6.  12.    Hal.  MSS. 

(5)  If  the  heir  accepts  rente  from  him,  he  is  tenant  at  wiU  to  the  heir.  10  E.  4. 
18.  Tenant  for  years  surrenders,  and  still  continues  possession,  he  is  tenant  at 
sufferance  or  aitseisor  at  election.     Z)y.  62.     Hal.  MSS.— [Note  883.1 

(6)  And  if  guardian  in  such  ca^e  dies  seised,  the  entry  of  the  heir  tolls.  7  H. 
4. 42.  per  CW.    Hal.  MSS.— [Note  384.] 

(7)  See  further  as  to  tenant  by  sufferance  in  title  Estate,  Yin.  Abr.  and 
Com.  Dig. 


Chap. 


K 1.  C-  9.  Sect.  73.    Of  Tenant  by  Copie.     [51.  b.  58.  a. 


Chap.  9.         Tenant  by  Copie.         Sect.  73. 

J^JENANThy  copy  cf  court  roU  is,  as  \fa  man  be  seised  of  a  manner 
within  which  mannar  there  is  a  ciistomey  (tenant  per  copie  de  court 
rol'  est  (8),  deins  quel  manor  il  y  ad  un  custome),  which  hath  beene  used 
time  ou/t  of  minde  of  man,  thai  eertaine  tenants  within  the  same  mannar 
have  used  to  have  lands  and  tenements^  to  hold  to  them  and  their  heires 
in  fee  simple^  or  fee  taiUj  or  for  terms  of  life,  ^e.  at  the  wiU  of  the 
lord  (1)  according  to  the  euslome  of  the  same  manor. 

^^rp  EN  ANT  by  copy,  dbe,*'     Tenens  per  copiam  rot   Cur*,  (8Co.  T. 

•^   Copy  we  call  in  Laiine  copiam,  though  copia  in  his  proper  Heydon's  case, 
signification  signifieth  plenty :  out  we  have  made  a  Latine  word  \  ^'-^^ 
of  the  French  word  copie:  and  this  is  ancient;  for  in  the  Regis- 
ter, fol.  51,  there  is  a  writ  de  copid  libeUi  deltberandd,  which  is 
grounded  upon  the  statute  of  2  H,  4.  ca.    There  is  no 

[58. 1  tenant  in  the  law  that  hddeth  t^  by  copie,  but  onely 
a.    J  this  kinde  of  customary  tenant,  for  no  man  holdeth  by 
copie  of  a  charter,  or  by  copy  of  a  fine,  or  such  like, 
but  this  tenant  holdeth  by  copy  of  court  roll. 

[a]  Bracton  calleth  copiholders  vUlanos  sockmannos,  not  be-  [a]  Bractony 
cause  they  were  bond,  but  because  they  held  by  base  tenure,  i'^  Ji*^P:.?- , 

V     a  .         p_^ii  •       L: ''  ^  fol.  26.  A  lib.  4. 

by  domg  of  yillein  services.  f^^  209. 

And  BriUon  saith,  that  some  that  be  free  of  blood  doe  hold  Britton,  165. 
land  in  villeup-ge ;  and  Littleton  himselfe  in  the  next  Chapter  ^^^  "'>;  1- 
calleth  them  tenants  by  base  tenure:  and  in  F.  N.  B.  fol.  12.  0.  S^-Vltom^de 
Et  cest  terme,  que  est  ore  a  cestjour  appd  copitenaunts,  cu  copi-  oustamariis. 
holders,  ou  tenaurUs  per  copie,  estfor^ue  un  novd  nosme  trove,  Ockham  Cap. 
car  cP ancient  temps  ihfeur*  appeUes  tenants  in  vtllenage,  ou  de  J"^^  ""f^lSTo. 
base  tenure,  dec.   [6]  And  yet  m  1  JJ.  5.  11!  they  be  called  copi-  [6]  i  H.  6.  ll. 
holders;  in  14  H.  4.  84,  tenant  per  le  verge;  in  42  E.  8.  25.  U  H.  4.  84. 
tenant  per  roU  solonque  le  volunt  le  seignior;  and  in  the  statute  vid?  4^Go^i 
of  4  E.  1,  called  extenta  manerii,  they  are  called  custumarii  Browne's  ease. 
tenentes, and  so  doth  /Teto call  them;  and  before  him  Ockam(2) 

(who 


(8)  Si  come  un  home  soit  seisie  d'un  manor,  L,  and  M.-^Roh.^^P^  and 
Bed, 

(1)  Nota,  these  ivords  ad  voluntatem  domini  are  material  to  express  capy^ 
hold;  for  if  these  words  be  omitted  in  pleading,  it  shall  be  intended,  that  tiie 
estate  is  a  custoToary  Jreehold,  M.  7  Gar.  B.  B.  Orook,  n.  7.  Hugihes*s  case, 
Hal.  MSS. — See  Cro.  Cha.  219.-— See  farther  as  to  customary  freehold,  post^ 
59.  b.  and  note  1,  there.— [Gro.  Gha.  229.  Salk.  884.  4  East  288;]— [Note 
886.] 

(2)  This  author,  whom  lord  Coke  cites  on  several  occasions,  aecording  to 
sir  William  Dugdale,  wrote  a  book  on  tenures  of  the  king,  but  did  not  perfect 
it.  Bugd.  Orig.  Jurid.  1st  ed.  56.  I  imagine,  that  this  book  is  the  work 
referred  to  by  lord  Coke;  but  whether  it  is  in  print,  or  lord  Coke  cites  it  from 
a  manuscript,  Ihave  not  yet  been<^ble  to  learn.  See  post.  68.  b.  n.  7.— 
[Note  886.]  . 


58.  a.]         Of  Tenant  by  Copie.    L.  1.  C.  9.  Sect  73. 

(who  wrote  in  the  raigne  of  H,  2.)  spake  of  them,  and  how,  and 
upon  what  oocasion  they  had  their  heginning. 
Jo]  LMnb.  Terb.        [c]  Terra  ex  scripto  Saxonict  BocJdand,     Fundum  veteret 
T«mezioripto.  Q^y^  ^  Kripto  qui  Boddand^  i.  booktand^  aut  $ine  tcripto  gyd 

FoUdand  atcehatur,  posMebanL  Quse  fait  ex  9cripto  posumo 
eommodiore  erat  possesgione^  Uheraj  aigue  immuniB,  Fundus 
tine  scripto  centum  pensitabai  annuum^  atque  officiaruM  Bervi^ 
tuie  guddam  est  obligcUus.  Priorem  viripUrumque  nobiles  atque 
ingenuij  posteriorem  rustid/erre  et  pagani possvdebant  (3). 

(4  Inst  SftS.)  <<  Court"     Curia,  court,  is  a  place  where  justice  is  jadiciallj 

ministred,  and  is  derived  d  cura^  quia  in  curiit  publicis  curoM 
Hi]  Yid.  4  Co.  ger^banJt  \d\  The  conrt  baron  must  be  holden  on  some  part  of 
r^  A^^  ¥^*  that  which  is  within  the  manner,  for  if  it  be  holden  ont  of  the 
Bodem  lib.  *  manner  it  is  vojd ;  nnlesse  a  lord  being  seised  of  two  or  three 
foL  27.  inter  manners  hath  usually  time  out  of  mind  kept  at  one  of  his  manors 
MoUBeaz.  ^Q^  ^or  all  the  said  manors,  then  by  custome  such  courts  are 

(1  Bo.  Abr.        sufficient  in  law,  albeit  they  be  not  holden  within  the  seyerall 
6S7.)  mannor8(4).    And  it  is  to  be  understood  that  this  court  is  of 

two  natures.    The  first  is  by  the  common  law,  and  is  called  a 

court  baron,  as  some  have  said,  for  that  it  is  the  freeholders  or 

4  Co.  26.   Mel-  freemans  court  (for  barons  in  one  sense  signifie  freemen),  and 

Bi1iumi'^!274.  ^  ^^^  court  the  freeholders  being  suitors  be  judges,  and  thia 

'  may  be  kept  from  three  weekes  to  three  weekes.    The  second 

(4  Co.  26.  b.)       is  a  customary  court,  and  that  doth  conceme  copiholders,  and 

therein  the  lord  or  his  steward  is  the  judge.  Now  as  there  can 
be  no  court  baron  without  freeholders,  so  there  cannot  be  this 
kind  of  customary  court  without  copiholders  or  customary  hold- 
ers. And  as  there  may  be  a  court  baron  of  freeholders  only 
without  copiholders,  and  then  is  the  steward  the  register,  so 
there  may  be  a  customary  court  of  copiholders  onely  without 
freeholders,  and  then  is  the  lord  or  his  steward  the  judge  (5). 
And  when  the  court  baron  is  of  this  double  nature,  the  court 
roll  containeth  as  well  matters  appertaining  to  the  customary 
court,  as  to  the  court  baron. 

And  for  as  much  as  the  title  or  estate  of  the  copiholder  is 

entred  into  the  roll  whereof  the  steward  deliyereth  him  a  copie, 

M  Liunb.  fol.      thereof  he  is  called  copiholder.     [e]  It  is  called  a  court  baron, 

128.  ud  136. 

Camden  Brit  fo.  121.  b.    Britton,  fo.  274. 

because 

(3)  See  ante  5.  b.  and  note  1,  there,  and  6.  a.  and  note  6,  there. 

(4)  See  ace.  Cro.  Cha.  367.  But  the  lord  may  take  a  surrender  out  of  the 
manor,  because  that  may  be  done  out  of  court;  and  so  may  the  steward  if  there 
is  a  special  custom,  or  according  to  latter  authorities  without.  See  1  Salk.  184, 
and  post.  59.  a.     1  Watk.  Cop.  253.— [Note  387.] 

(5)  A  steward  de  facto  is  sufficient. — The  king  constitutes  A.  and  B.  stewards 
of  a  manor  by  patent  sub  sigillo  scaccarii;  A.  holds  courts;  and  though  the  ap- 
pointment ought  to  have  been  sub  magno  sigillo,  a/nd  both  ought  to  have  holden 
the  courts,  yet  it  was  ruled,  that  grant  by  one  was  good.  So  it  is  as  to  the  lord's 
derk  or  an  under  steward.  P.  22  Elis.  Scacc.  Hal.  MSS.— The  doctrine  in 
this  case  seems  confirmed  by  the  cases  and  authorities  cited  in  Yin.  Abr.  Stew- 
ard, F.  0.  J.  K.  and  Com.  Dig.  Copyhold,  C.  5.  Note  also  particularly  what 
ia  expressed  in  Co.  Copyhold,  sect.  45,  in  respect  to  the  law's  not  being  nice 
in  examining  the  imperfections  of  the  steward's  authority,  where  his  acts  are 
ordinary  and  necessary^  and  not  of  Sk  judicial  kind. — ^[Note  888.] 


L.  J.  a  9.  Sect  73.  Of  Tenant  by  Copie.     [58.  a.  58.  b. 

beoMue  among  the  lawes  cyf  king  Edward  the  (hnfuaor^  it  \b 
aaid,  Baronet  verd  qui  tuam  habeni  curiam  de  tuis  hominibut^ 
dx.  taking  hifl  name  of  the  baron  who  was  lord  of  the  manner, 
or  for  that  properly  in  the  eye  of  law  it  hath  relation  to  the 
freeholders,  [/]  who  are  judges  of  the  eonrt.  And  in  ancient  [/]  Mirror, 
charters  and  records  the  barons  of  London ,  and  barons  of  the  *^*P'^'  ■••^  •• 
Cinque  Ports,  do  signify  the  freemen  of  London  and  of  the 
Cinque  Ports. 

*'  Seised  of  a  manor"     Manerium  dicitur  d  manendo  secun-  DomeBday. 
dam  exceUeniiam  »ede$  magna  Jixa  ei  MtaJbUi^    Lageman^  i,  ha- 
bens  8ocam  et  sacam  super  homines  suos,  dbc,  Qf]  Et  sciendum  esty  ]>]  Braoton, 
fudd  manerium,  potent  esse  per  se  ex  pluribus  cedijiciss  coadjuva-  jjjjj,^  Hb.V^ 
turn  sive  villis  ethamletiis  adjacenZibus.     PoterU  etiam  esse  mo-  o.  15.  ^  Ub.'s. 
neriumeiper  se  et  cumplnribus  vUliSf  et  cum  pluribus  hamlettis  cap.  40. 
adjacentibuSf  quorum  nullum  did  poterit  manerium  per  se  sed  ^'^^^  '•*•  ***• 
mUcB  sive  hanUettm.     Poterit  etiam  esse  per  se  manerium  eapi- 
talcy  et  plura  continere  sub  se  maneria  non  capitcUiaj  et  plures 
villas  et  plures  hamlettas  quasi  sub  uno  capite  aut  dominto  una. 
And  afterwards,  JIdanerium  autem  fieri  poterit  ex  pluribus  villis 
vel  undj  plures  enim  oiUas  poterunt  esse  in  corpore  manerii  sicut  et 
und  (6).     And  in  these  [A]  ancient  authors  you  shall  see  the  rft]  Braot  Ub.  6. 
difference  inter  mansionem,  viUam^  et  manerium.     Concerning  ni'tf^v. 

the  institution  of  this  court  by  the  kwes  and  ordi-  Mirror"  cap.  L* 

[58. 1  nances  of  ancient  kings,  and  especially  of  king  Alfred,  leot  8. 
b.  J  it  appeareth  t^  that  the  first  kings  of  this  r^me  had 
all  the  lands  of  England  in  demeane  (1),  and  Us  grand 
manors  et  royalties  they  reserved  to  themselves,  and  of  the  rem- 
nant tliey,  for  the  defence  of  the  reahne,  enfeoffed  the  barons  of 
the  real  me  with  such  jurisdiction  as  the  court  baron  now  hath, 
and  instituted  the  freeholders  to  be  judges  of  the  court  baron.  3  Bos.  S47. 
And  herewith  agreed  the  aforesaid  law  of  Saint  Edward.  And 
it  is  to  be  observed  that  in  those  ancient  lawes  under  the  name 
of  barons  were  comprised  all  the  nobility. 

There  may  be  a  customary  manor  granted  by  copy  of  court  n  Co.  140.  b. 
roll  (2).     So  although  the  word  be  (seised)  which  properly  be-  Cro.  Jam.  200. 
tokeneth  a  freehold,  yet  tenant  for  yeares,  tenant  by  statute  mer-  g  q^  ^^  ^^ 
chant,  staple,  elegit,  and  tenant  at  will,  gardian  in  chivalrie  (3),  1  Ro.  Abr.*400. 
&c.  who  are  not  properly  seised  but  possessed,  are  domini  pro  *  Co.  26.  b. 
tempore,  not  only  to  make  admittance,  but  to  grant  voluntary  ^^^^j^m,  99  \ 
copies  of  ancient  copihold  lands  which  come  into  their  hands  (4). 

And 

(6)  For  other  explanations  of  the  word  manor,  see  in  Cow.  Interp.  voc. 
Manor,  and  the  books  there  cited,  particularly  Fulb.  Paral.  part  1.  fol.  18.  a. 
[Also  Watkins  on  Copyholds,  vol.  1.  p.  12.  3d  edit.] 

(1)  See  as  to  this  ante  1.  b.  and  the  authorities  in  note  1,  there. 

(2)  This  is  denied  in  Cro.  Jam.  260,  and  is  a  point  which  has  been  much 
controverted.     See  Yin.  Abr.  Copyhold,  E.  and  Com.  Dig.  Copyhold,  C.  1. 

(3)  Guardian  in  socage  may  grant  copies  in  his  ovm  name,  nor  can  the  heir 
Koid  courts  during  ike  interest  of  the  guardian.  T.  1  Jac.  Rot.  383.  C.  B. 
ShoplandandRuUer.  Noy,n.  372.  Clarets  case.  Hal.  MSS. — See  the  former 
case  aco.  in  Cro.  Jam.  55.  98.  1  Ro.  Ab.  499.  pi.  4.  Ow.  115.  Oodb.  143. 
4  Leon.  238.    -See  also  aoc.  2  P.  Wms.  122.— [Note  389.] 

(4)  Custom  to  grant  copies  in  reversion  after  estates  /or  life.  Suled,  that 
dominus  pro  tempore  may  make  such  grants;  and  they  unU  bind,  though  the 
particular  estate  doth  not  determine  during  his  interest.  P.  41  Elis.  B.  B.  n.  27. 

G.  Gt 
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And  therefore  there  is  a  dmnitj  between  disaeisora,  abators^ 
in  traders,  and  others  that  have  defeasible  titles;  for  their  yolnn- 
.tary  grants  of  anoient  oopihold  lands  shall  not  bind  the  dis^ 
seisees  or  others  that  right  have  (5).  And  Tolnntarj  grants  by 
oopie,  made  by  such  partionlar  tenants  as  is  aforesaid,  shall 
binde  him  that  hath  the  freehold  and  inheritance,  because  all 
these  be  lawfull  lords  for  the  time  being;  but  so  is  not  a  tenant 
at  sufferance,  because  he  is  in  by  wrong,  as  hath  been  said;  and 
so  [t]  was  it  adjudged  P,  29  Eliz,  inter  Rome  et  Arters  4  Co.  24. 
But  admittances  made  by  disseisors,  abators,  intruders,  tenants 
at  sufferance,  or  others  that  have  defeasible  titles,  stand  good 
against  them  that  right  have,  because  it  was  a  lawfull  act,  and 
they  were  compellable  to  doe  them. 

[k]  And  yet  in  some  speciall  case  an  estate  may  be  granted 
by  copie,  by  one  that  is  not  dominMspro  tempore^  nor  that  hath 
any  thing  in  the  manor.  As  if  the  ford  of  a  manor  by  his  will 
in  writing  deviseth,  that  his  executor  shall  grant  the  customary 
tenements  of  the  manor  according  to  the  custome  of  the  manor 
for  the  paiment  of  his  debts,  and  dieth,  the  executor  having 
nothing  in  the  manor,  may  make  grants  according  to  the  cus- 
tome 01  the  manor  (6). 

*'  Within  which  manner  there  is  a  ciutome,  which  hath  heme  used 
time  out  of  minde  of  man,  d:c,"  Of  this  custome  here  spoken 
of  there  be  three  supporters.  The  first  is  time,  and  that  must 
be  out  of  memory  of  man,  which  is  included  within  this  word 
(custome)  so  as  copihold  cannot  begin  at  this  day.  [I]  The 
second  supporter  is,  that  the  tenements  be  parcell  of  the  manor 
d  Vid.  4  Co.  or  within  the  manor,  which  appeares  by  these  words  of  Littleton^ 
L*al!!*fu  ^^""^^  that  certaine  tenants  within  the  same  manor,  dhc.  The  third 
supporter  is,  that  it  hath  beene  demised  and  demisible  by  copie 
of  court  roll ;  for  it  need  not  be  demised  time  out  of  mind  by 
copie  of  court,  but  if  it  be  demisible  it  is  sufficient.  For  exam- 
ple :  if  a  copihold  tenement  escheat  to  the  lord,  and  the  lord 
keepeth  it  in  his  hands  by  many  yeares,  during  this  time  it  is. 
not  demised  but  demisible,  for  the  lord  hath  power  to  demise  it 
againe  (7). 

''At 


i' 


A  Smith. 


0.  C.  Guy  and  Rey.  Hil.  26  Eliz.  Sir  Peter  Carev/s  case.  Mare,  147.  Vide 
tamen  H.  14  Eliz.  ibid.  95,  the  case  of  Com,  Oocon.  contra.  Hal.  MSS. — 
Accord,  that  the  lord  t>ro  tempore  may  grant  in  reversion,  where  reversions  are 
grantable  by  copy.  See  Cro.  Eliz.  66.  2  P.  Wms.  122,  and  the  case  of  Lade 
and  Barker  in  2  New  Abr.  684.  See  also  the  subject  enlarged  upon  in  Gilb. 
Ten.  8d  Lond.  edit.  204.— [Note  890.] 

(5)  y  copyholder  surrenders  to  disseisor  to  the  use  of  I.  S.  disseisor  may 
admit  him,  if  the  surrenderor  he  a  copyholder  in  fee;  hui  otherwise  it  is,  if 
he  he  only  copyholder  for  life,  as  it  seems,  for,  it  is  a  new  grant     P.  41  Eliz. 
B.  R.  Martyn  and  Rew.     Hal.  MSS.— See  Gilb.  Ten.  3d  Lond.  edit.  201.— 
[Note  391.] 

(6)  If  heir  hefore  assignment  of  dower  grants  copies,  it  wiU  not  hind  the  wife, 
P.  28  Eliz.  B.  R.  Rous  and  Arters,  Hal.  MSS. — See  further  as  to  the  per- 
sons by  whom  copyhold  estates  may  be  granted,  in  Yin.  Khf.  Copyhold^  G. 
and  Com.  Dig.  C(ypyh6ld,  C.  3.  9  Gilb.  Ten.  203.— [Note  392.1 

(7)  What  diing  destroys  the  custom  of  granting  a  copyhold.  One  is  lessee 
far  hfe,  or  tenant  in  tail  of  a  manor;  a  copyhold  escheats;  and  lessee  or  tenant 


t.l.  C.  9.  Sect.  ^3.     Of  Tenant  by  Cc^e.  [58.  b. 

^^  At  ike  wiU  of  the  lord  according  to  ike  cmtome"  So  as  he 
is  not  a  bare  tenant  at  will^  but  a  tenant  at  will  according  to  the 
CMtonie  of  the  manner,  as  shall  be  spoken  more  hereafter  in  this 
Chapter. 

"  Oertaine  tenements,"    What  things  may  be  granted  by  copy,  (l  Ro.  Ab.  498.) 
is  necessary  to  be  knowne.     First  a  manor  may  be  ffranted  by  ^  ^*  jL^*^„ 
<^Py  (S)«      Secondly,  underwoods  without  the  soue  mav  be  cmo.  4Co.  30, 
granted  by  copy  to  one  and  to  his  heires,  and  so  may  the  nerb-  si.  inter  Hoe  ' 
age  or  Testure  of  land.     Thirdly,  generally  all  lands  and  tene-  ^  Tayler. 
ments  within  the  manor  and  whatsoeyer  concemeth  lands  or 
tenements  may  be  granted  by  copie :  as  a  faure  appendant  to  a 
manner  may  be  granted  by  copy,  &c.  (9). 

'^  Oansuetiidines,"  This  word  coneuetitdo  being  derived  d  con- 
ntetOj  properly  signifieth  a  customs,  as  here  Littleton  taketh 

it:    • 

til  taU  fnake$  lecue/or  year$  of  the  copyhold.  Though  quoad  himeelf  the  eustom 
i$  gone^  yet  quoad  the  ueue  or  reversioner  the  custom  is  not  gone.  So  it  is  in 
case  of  a  husband  seised  in  right  of  his  wife,  P.  38  Eliz.  B.  B.  OoMeby  and 
■  Ruslc^,  And  accordingly  agreed  per  curiam  P.  1650,  in  Cremer  and  Bwmet, 
But  yid.  contra  M.  14  Gar.  B.  B«  Crook^  n,  22,  in  Lee's  case.  Copyholder 
surrenders  to  the  use  of  the  lord,  who  makes  a  lease  of  the  manor  and  of  this 
tenement  by  name,  BtUedf  that  the  tenement  is  still  grantable  by  copy ;  for 
it  peases  with  the  manor,  and  so  continues  demisable,  Tr.  10  Car.  Orook,  n.  4. 
Lee  andBoothby. — The  king  is  seised  of  a  copyhM  vnanorf  the  copyhold  escheats^ 
and  the  king  makes  lease  for  years.  Ruled,  that  though  the  lecue  is  good,  yet 
after  the  term  the  ccpyhobi  is  grantable  by  copy,  because  the  grant  doth  not 
enure  to  a  double  intent  in  the  case  of  the  king,  P.  1650.  Oremer  and  Burnet, 
Hal.  MSS. — See  Conesby  and  Kuskey  in  Cro.  Elis.  459.  Cremer  and  Burnet 
in  Sty.  266.  and  2  Ro.  Abr.  196.  pi.  34,  and  Lee's  case  in  Cro.  Cha.  621. 
W.  tfo.  449,  and  1  Ro.  Abr.  498.  pi.  1.  See  also  the  observations  on  the  two 
latter  cases  in  Yin.  Abr.  Prerogative,  G.  c.  pi.  3,  4.  See  further  on  the 
destruction  of  copyhold  estates  in  Com.  Dig.  OopyJiold,  B.  8.  and  L.  and  Yin. 
Abr.  Copyhold,  R. — [Note  393.]=Tanfield  says,  in  the  Exchequer,  that 
this  case  was  adjudged  in  18  El.  Copyhold  escheats  to  the  lord;  lord  makes 
lease  for  3  years  by  indenture,  and  after  end  of  that  term  he  granted  it  by  copy ; 
and  ill,  because  the  prescription  is  gone,  which  is;  that  it  was  demised  and  all 
time  was  demisable  by  copy ;  but  notwithstanding  the  escheat  and  the  posses- 
sion in  the  lord,  a  demise  by  copy  after  this  is  good,  for  then  the  prescription 
holds  place.  <^  If  lord  of  a  manor  leases  copyhold  land  by  indenture,  reserv- 
<<  iM  rent  and  all  other  services  due  and  accustomed  within  the  same  manor, 
'^  this  is  a  good  reservation  for  all :  and  the  nature  of  the  copyhold  is  altered 
^'  for  the  time,  and  after  the  term  ended  this  shall  be  copyhold  land  again  as 
^^  before.  Molyneux,  serj.  thinks  that  if  copyhold  escheat  to  the  lord  of  the 
''  manor,  or  otherwise  comes  to  the  hands  of  the  lord  only  to  his  own  use,  now 
''  he  cannot  make  such  lands  copyhold  again,  in  regard  that  they  were  once 
^^  extinguished  in  the  seigniory:  but  the  opinion  of  Fitsherbert  was  to  the  con- 
'<  trary ;  and  it  seemed  to  him  that  if  he  demised  them  by  copy  again,  the 
"  copyhold  is  revived ;  for  the  unity  of  possession  never  destroys  the  custom." 
French's  MSS.  Rep.  Temp.  Eliz. 

(8)  See  note  2,  supra. 

(9)  Tithes  are  grantable  by  copy,  P.  48  Eliz.  B.  R.  Sands  and  Drury 
per  curiam.  Hal.  MSS. — See  as  to  the  case  here  cited  by  lord  Hale,  Yin. 
Abr.  Copyhold,  £.  pi.  1.  See  also  as  to  things  grantable  by  copy,  Yin.  Abr. 
ubi  supra,  and  Com.  Dig.  C.  1. — [Note  394.] 
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it :  but  in  legall  undentandiD^  it  ngnifieth  abo  toUes,  mnragey 
Regist  F.  N.  B.  pontage,  paviage,  and  snch  like,  newly  granted  by  Uie  king; 
270.  D.  and  thereiore  when  the  king  grants  sack  thingSy  t£e  words  be, 

j^' JIJj^^J^     Cancessimut,  dfc.  in  auxilium  viilas  praedtc^  pamanuPy  Ac,  camr 
fol.  161.     '        tueludines  tubscrtptas,  viz.  de  quolibet  wunnagioj  dec. 
Bnet  lib.  s.  And  it  waa  an  article  of  the  justices  in  eire  to  inquire  de  novi$ 

Fllta.  lib.  1         consuetudinHms  levatis  in  rtgno^  five  in  terrdj  sive  in  agudj  d 
20.  quiseoi  levavit  et  vhi;  where  conwttudo  is  taken  for  tollea  and 

such  like  taxes  or  charges  upon  the  subjeot. 


Sect  74. 

J  iV2)  9ueh  a  tenant  may  not  alien  hi$  land  by  deed^for  then  the  lard 

may  enter  ae  into  a  thing  forfeited  unto  him.     But  if  he  wiU  alien 

hie  land  to  anothevy  it  behoveth  him  after  the  custome  to  surrender  the 

tenements  in  court,  ^e.  into  the  hands  of  the  lord,  to  the  use  of  him  (a) 

that  shall  have  the  estate,  in  this  forme,  or  to  this  effect. 

A.  of  B.  commeth  into  this  court,  and  surrendereth  in  the  same  court 
a  mease,  ^c.  into  the  hands  of  the  lord  (in  manus  domini),  to  the  use  of 
C.  of  D.  and  his  heires,  or  the  heires  issuing  of  his  body,  or  for  terme 
of  life,  ^c.  And  upon  that  cometh  the  aforesaid  C.  of  D.  and  taketh 
of  the  lard  in  the  same  court  the  aforesaid  mease,  ^c.  To  have  and  to 
hold  to  him  and  to  his  heires,  or  to  him  and  to  his  heires  issuing  of  his 
body,  or  to  him  for  terme  of  life,  at  the  lord's  will,  after  the  custome  of 
the  manor^  to  do  and  yeeld  therefore  the  rents,  services  and  customes 
thereof  before  dus  and  accustomed,  ^c.  and  giveththe  lord  for  a  fine,  ^c. 
and  maketh  unto  the  lord  hisfeaUy,  ^c. 

(1  Ro.  Abr.         "   A  ND  su€k  a  tenant  may  not  dlien  his  land,  dr." 

Libi^intnU.  131  ^  ^*  *^  *™®  ^^  ^'^^^  ^^  alienation  (1),  ["  59.  "I 

4  Co.  26.  b.      '  but  when  a  man  hath  but  a  right  to  a  copihold^  he  may  L  ^    J 

inter  Kite  A  release  it  by  deed  or  by  oopie,  to  one  that  is  admitted 

QaeintoD.  ^^^^  j^ yj,^  ^2). 

'*  Alien 

(a)  Copyholder  mortgages  his  copyhold  on  condition  of  payment,  and  he 
surrenders  into  the  hands  of  the  lord  to  the  same  intent,  and  afterwards  the 
condition  is  performed ;  and  it  was  held  by  the  justices  that  he  is  now  tenant 
by  the  copy,  as  he  was  before,  without  new  admission.  But  Fleetwood,  seij. 
says  that  lord  Wentworth  hath  a  manor  in  which  are  copyholders,  they  use 
when  such  mortgage  is  made  that  he  shall  not  become  copyholder  again 
without  new  admittance.  Mead,  J. :  Then  he  does  against  law ;  for  the 
surrender  to  him  was  only  on  condition,  which  being  performed,  the  snr- 
render  is  as  null,  and  he  immediately  copyholder  again.^French's  M8S.  Bq». 
temp.  Elia. 

(1)  Parceners  of  cmoykM  cannot  make  partition  without  the  lord's  license. 
P.  41  Elis.  B.  R.  Filler  and  Terry.  Hal.  MSS.— The  same  case  is  in 
1  Ro.  Abr.  509.  pi.  1,  2,  but  the  points  there  are  different. — [Note  895.] 

(2)  IfcopyhM  is  granted  to  A.  and  B.  toho  are  admitted,  A.  may  release  to 
B.  without  fine  or  surrender.    Ai^udged  P.  19  Jac.  entered  H.  16  Boi.  785. 

0.  B. 
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^^  AUen  by  de€d"  Hera  it  appeaieth  by  LittieUmj  that  there 
must  be  an  alienation ;  for  the  making  of  the  deed  alone,  un- 
lene  eomewhat  paese  therebji  is  no  forfeiture.  As  if  he  make 
a  charter  of  feoffment,  or  a  deed  of  demise  for  life,  and  make 
no  liverj,  this  is  no  forfeiture,  beoaose  nothing  passeth,  and 
therefore  no  alienation  (S) ;  but  otherwise  it  is  of  a  lease  for 
yeareB(4). 

"  ForfeOed 

0.  B.  Wiue  ani  Pretty,  So  he  may  rdecue  condition.  T.  2  Jac.  But  if  he 
releaee  to  diteeiiory  it  is  holden  void;  but  he  may  release  all  his  right  to  him 
who  is  admitted,  M.  5  Car.  0.  B.  per  curiam.  Hall.  MSS  — See  ace.  Waae 
and  Pretty  in  Winch.  3,  and  s.  p.  aoc.  by  the  court  in  Hetl.  150.  See  forther 
as  to  the  effect  of  a  release  on  a  copyhold,  Yin.  Abr.  Copyholdy  Z.  a.  and  Com. 
Dig.  Copyholdj  I.  i.— [Note  896.] 

(3)  But  aocordins  to  RoUe,  though  livery  is  not  made,  the  feoffment  is 
a  forfeiture,  if  there  m  a  letter  of  attorney  to  deliver  seisin,  because  then  the 
feoffee  may  at  any  time  perfect  the  conveyance :  and  he  thinks,  that  lord 
Coke  ought  to  be  understood  with  this  distinction.  1  Bo.  Abr.  508.  pi.  12, 18. 
However,  the  distinction  in  RoUe  may  be  doubted,  for  the  criterion  or  for- 
feiture of  a  vcopyhold  by  alienation  seems  to  be  the  eictual  passing  of  aa 
unlawful  estate  to  the  lord's  prejudice,  and  in  the  case  of  the  feoffment  no 
interest  can  pass  till  livery ;  nor  is  it  strictly  true,  that  the  feoffee  may  at  any 
time  perfect  the  conveyance,  for  it  is  possible,  that  before  livery  the  feoffor 
may  revoke  the  power  of  attorney,  or  the  attorney  may  die  or  refuse  to  execute 
his  authority.  Bee  further  on  this  suligect,  8  Leon.  109,  and  Godb.  269. — 
[Note  397.] 

(4)  The  plural  number  is  here  significant;  for  a  lease  for  one  year  is  not 
a  forfeiture,  such  lease  by  copyholder  being,  as  lord  Coke  in  another  place 
writes,  warranted  by  the  general  custom  of  the  realm.  4  Go.  26.  See  also 
aoc.  9  Co.  75.  b.  W.  Jo.  249,  and  Litt.  Rep.  233.  See  also  1  And.  192,  and 
Mo.  272,  and  679,  by  which  it  appears  that  it  was  once  doubted,  whether  to 
warrant  a  lease  for  one  year  without  the  lord's  license,  hparticvlar  custom  was 
not  necessary. — The  following  annotation  is  by  lord  Hale.  Vid.  as  to  for- 
feiture  by  lease  or  dlienaiion.  A,  is  lessee  of  a  manor  for  Jive  years;  copyhMer 
grants  bargains  and  sells  his  copyhold  to  A,  and  his  heirs.  Ruled^  that  this 
amounts  to  afuU  surrender  ;  ana  if  after  the  term  he  who  hath  the  fee  of  the 
manor  admits  A.  or  his  heir,  it  amounts  to  a  new  grant  T.  21  Jac.  G.  B. 
Hdssel  and  Hampton, — Copyholder  in  fee  makes  leausefor  a  year,  and  so  de 
anno  in  annum  during  the  life  of  copyholder ,  except  one  day  at  the  end  of 
every  year ;  and  this  was  adjudged  to  be  aforfeUure  ;  and  so  {fit  was  by  cove- 
nant, for  it  amounts  to  a  lease  for  two  years,  and  tfie  excq>tion  of  a  day  doth  not 
aid  Ae  case,  Yid.  10  Jac.  B.  R.  Bulstr.  n,  201.  Bdmlen  and  Hamleih 
T.  10  Jac.  ibid,  n,  232.  LuttreU  and  Weston, —  Copyholder  makes  lease  by- 
indenture  for  one  year,  and  same  day  by  another  makes  another  lease  for  one 
year  to  commence  after  the  former,  and  so  a  third  lease  by  a  third  indenture  for 
one  year  after  the  second,  and  then  surrenders  to  the  steward  to  the  use  of  the 
lord.  Ruled,  1.  Though  this  be  by  several  indentures,  and  two  days  interpose 
between  the  end  of  one  lease  and  the  beginning  of  another,  it  is  a  forfeiture, 

*>  2.  The  covin  is  apparent,  though  it  was  not  found.  Though  he  surrenders  to 
the  lord,  not  having  notice,  the  lord  shall  be  adjudged  to  be  in  point  of  forfeiture, 
and  shall  avoid  the  leases,  M.  7  Gar.  B.  R.  n.  15.  MaUhew  and  Whetton, 
Hal.  MSS.— See  the  first  case  cited  by  lord  Hale  in  Winch.  66.  W.  Jo.  41. 
and  Hutton,  65,  though  in  these  books  the  name  is  different.  See  the  second 
case  in  1  Bulstr.  189,  the  third  in  1  Bulstr.  215,  and  the|  fourth  in  Cro.  Cha. 
283.  W.  Jo.  249,  and  1  Ro.  Abr.  508.  pi.  10.— It  is  observable,  that  accord- 
YoL.  I. — 81  ing 
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<'  Forfeited  wi^  him"  This  adjective  in  Latine  iB/orisfitduBf 
the  yerbe  \a  foriffacere^  and  the  nowne./MR/^cfum.  They  are 
all  derived  of  /ores  (that  is)  ea?/ft»,  and  facere^  qtum  dicereif 
extra  legem  uu  contuetudinem  facere^  to  do  a  thing  against  or 
withoat  law  or  oostome ;  and  that  lesallj  is  called  a  forfeitare. 
Littleton  nseth  this  word  but  once  in  tul  his  booke.    What  shall 

Si  Co.  inter    be  said  [^1  forfeitures  of  copiholds  yon  maj  read  at  large  in  mj 
~PiH**       Keports  (6). 

25.27.28.    8  Go.  92.  99. 100.    9  Oo.  75. 107.    10  Co.  181. 

[l\  Bract  lib.  2.  <<  Jn  court."  [/]  This  is  the  generall  cnstome  of  the  realme, 
S^*15*  H  4**'wL  *^**  ^^^^  copiholder  may  surrender  in  court,  and  need  not  to 
1H.5. 11. '  -,     ..     -ft.   alleage  any  custome  therefore.     So  if  out  of 

GUb.  Ten.  251.    J  ^^76.)  ^^^  ^®  surrender  to  the  lord  himselfe,  he 

need  not  alledge  in  pleading  any  custome.  Bui 
if  he  surrender  out  of  court  into  the  hands  of  the  lord  by  the 
hands  of  two  or  three,  &c.  copiholders,  or  iv  the  hands  of  the 
bayliffe  or  reeve,  &c.  or  out  of  court  by  the  hand  of  any^other, 
these  customes  are  particular,  and  therefore  he  must  plead 
them  (6). 

J«]BraetUb.  4.      [mJ  jBroetoft,  lib.  4,  fol.  209,  speaking  of  these  kind  of  cua> 
ol.  209.  A  tomary   tenants,   saith,   Dare   autem    non  poseunt  tenemenia 

l4R.?^s^'*^  '^^  *^^  ^^  catMd  donationig  ad  aXios  trans/erre  non  magi$ 

qudm  viilanxpuri;   et  unde  n  trans/erre  debeant^  re- 


stituant  9^  ea  domino  vel  ballivo,  et  ipn  ea  tradant  T  60. 1 
aliitinvillenagiumtinenda.  But  although  it  be  inci-  L  ^'  J 
dent  to  the  estate  of  a  copihold  to  passe,  as  our  author 

S]  Coram  rege    saith,  by  surrenders,  [6]  yet  so  forcible  is  custome,  that  by  it 
icb.Si,B.8.    1^  freehold  and  inheritance  may  also  passe  by  surrender  (1) 

Hnntin^eld's  oMe.    8  B.  8.  Corona,  810.    11  H.  4.  88.  per  Tboring. 

(without 

ing  to  the  third  case  cited  by  lord  Hale  a  mere  covenant  that  the  lessee  shall 
enjoy  for  a  second  year  is  a  forfeiture;  but  the  second  case  and  other  authori- 
ties are  to  the  contrary ;  because,  though  in  general  a  covenant  amounts  to  a 
lease,  yet  it  seems  harsh  to  give  such  a  construction,  where  a  lease  amounts  to 
a  forfeiture,  and  the  intention  of  the  parties  may  have  effect  by  way  of  agree- 
ment. See  Gro.  Jam.  311,  and  2  Keb.  267.  See  further  as  to  leases  by  copy- 
holders and  forfeiture  on  that  account,  New  Abr.  tit.  Lecuet,  I.  6.  Yin.  Abr. 
Copyhold,  G.  c.  H.  c— [Note  898.] 

(5)  See  also  tit.  Copyhold,  in  Nin.  Abr.  D.  c.  to  B.  d.  2.  New  Abr.  L.  and 
Com.  Dig.  M. 

•  (6)  Nota,  hjf  RoUe  surrender  into  the  hands  of  the  stewards,  though  oul  of 
the  court,  is  good  without  custom,  M.  24  Car.  B.  R.  Baker  and  Denham. 
Hal.  MSS.— See  ace.  1  Ro.  Abr.  500.  pi.  8.  4  Leon.  111.  1  Salk.  184.  Some 
make  a  distinction  between  stewards  by  deed  and  stewards  by  parol,  and 
think  that  only  the  former  can  take  surrenders  out  of  court.  Godb.  142, 
and  1  Ld.  Raym.  159.  But  this  distinction  has  been  frequently  denied, 
and  indeed  seems  unsupported  by  any  good  reason.  Cro.  Jam.  526.  Com. 
Rep.  85.— [See  also  4  East,  271.  55  Geo.  8.  c.  192,  and  Watk.  Cop.]— 
[Note  899.] 

(1)  M.  9  Jae.  G.  B.  n.  5.  D.  D.  WUde  and  Francis.  Adjudged  accordingly, 
and  the  admittance  is  tenendum,  but  not  ad  voluntatem  domini.  Hal.  MSS. — 
Yid.  ace.  ante  49.  a,  and  note  6,  there,  and  also  the  books  cited  in  Blackst. 
Law  Tr.  8  vo.  ed.  v.  1.  p.  144.    From  these  authoritiea  it  appears,  that  estates 

held 


li.  1.  C.  9,  Sect.  74.    Of  Tenant  by  Copie.  [59.  b. 

fwithoatthe  leave  of  the  lord)  in  his  coart,  and  be  delivered  oyer 
oy  the  bailj  to  the  feoffee,  according  to  the  form  of  the  deed;  to 
be  inrolled  in  the  court  or  the  like,. 

''  A.  B,  commeth  into  tht$  court j  and  aurrendrethy  dfc"  Here 
Littleton  putteth  an  example  of  a  surrender  in  court;  and  in  this 
example  three  [c]  things  are  to  be  obsenred.  [«]  Vide  4  Co. 

First,  that  the  surrender  to  the  lord  be  generall  without  iVt!o*ihddfc* 
expressing  of  any  estate  (2),  for  that  be  is  but  an  instrument  to 
admit  C^  a  que  tue^  for  no  more  passeth  to  the  lord,  but  to 
serve  the  limitation  of  the  use  (3);  and  Ce*  que  uae^  when  he  is 
admitted  shall  be  in  by  him  that  made  the  surrender,  and  not  by 
the  lord  (4). 

Secondly,  if  the  limitation  of  the  use  be  generall,  then  Ce'  que 
u$e  taketh  but  an  estate  for  life,  and  therefore  here  LiuUton  ex- 
presseth  upon  the  declaration  of  the  use,  the  limitation  of  the 
estate,  viz.  in  fee  simple,  fee  taile,  fto. 

Thirdly,  the  lord  cannot  grant  a  larger  [d'\  estate  than  is  rcHMioh.  3  a; 
expressed  in  the  limitation  of  the  use.    Littleton  here  putteth  « I^h*  A  M.  in 
his  case  of  one.    If  two  joyntenanU  be  of  copihold  lands  in  fee,  STihoU  oJmrt 
and  the  one  out  of  court  according  to  the  custome  surrender  in  CoDitabio'a 
his  part  to  the  lord's  hands,  to  the  use  of  his  last  will,  and  by  ou«  of  Pioken- 
his  will  deviseth  his  part  to  a  stranger  in  fee,  and  dyeth,  and  at  ^^j'^  ^^^' 
the  next  court  the  surrender  is  presented,  by  the  surrender  and 
presentment  the  joynture  was  severed,  and  the  devisee  ought  to 

be 


held  hy  copy  of  court  roUy  but  not  at  the  vnU  of  the  lord,  have  been  deemed 
freehold  estates  as  well  by  others  as  by  lord  Coke,  and  in  order  to  distin- 
guish them  from  the  ordinary  kind,  have  been  denominated  cuUomary  free- 
holds. In  consequence  of  the  prevalence  of  this  notion,  a  considerable  num- 
ber of  tuch  tenants  some  few  years  ago  claimed  a  right  of  voting  tA  freeholders 
at  the  election  of  knights  of  the  shire.  This  gave  occasion  to  a  short  but 
most  excellent  treatise  on  the  subject,  in  which  the  learned  author  traces  the 
origin  or  land  held  in  this  peculiar  way,  and  proves  by  the  most  clear  and 
forcible  arguments,  that  though  these '  tenures  in  some  respects  resemble  free- 
holds, they  are  in  tnUh  nothing  more  than  a  superior  hind  of  copyhold,  (See 
however  Vaughan  v.  Atkyns,  5  Burr.  2764.  Oall  v.  Noble,  Carth.  48.  Perry- 
man's  ca.  5  Co.  S4.  And  see  3  Burr.  1275;  2  Yes.  300.)  Soon  after  the 
publication  of  this  treatise,  the  doctrine  inserted  in  it  received  confirmation 
from  an  act  of  parliament,  declaring  that  no  person  holding  hy  copy  of  court 
roll  should  be  entitled  to  vote  at  the  election  of  knights  of  the  shire.  See 
Blackst.  Law.  Tr.  8vo  ed.  v.  1.  p.  105,  and  31  O.  2.  c.  14.— [Note  400.] 

(2)  (hpyhdder  for  life  surrmders  to  the  use  of  B.  the  lord  accepts  the  «ttr- 
render  and  admits  D.  for  his  lifcy  who  dies.  Adjudged,  that  the  surrenderor 
shall  not  have  the  land,  hut  the  lord,  for  he  who  surrendered  had  not  emy  rever- 
sion. But  if  copyholder  surrenders  to  the  use  of  B.  there  on  B*s  death  the 
surrenderor  shall  have,  for  he  hath  the  remainder.  M.  6  Car.  B.  B.  Crook, 
n.  10,  King  and  Lord,  Hal.  MSS.— See  Cro.  Cha.  204,  and  S.  C.  1  Bo, 
Abr.  504.  2  Ro.  Abr.  462.  See  9  Co.  107.  Yin.  Abr.  Copyhold,  P.  6  Mod. 
68.     1  Salk.  188,  and  Gilb.  Ten.  3d  Lend.  ed.  257.— [Note  401.} 

(3)  See  post.  62.  a.  and  Jefferies's  case  cited  from  Wils.  in  note  1. 

(4)  Ace.  by  wilmot,  justice,  in  3  Burr.  p.  1548 ;  and  see  further  as  to  this, 
Telv.  223.  4  Co.  27.  b.  Com.  Dig.  Cepyhold,  F.  14.  and  Gilb.  Ten.  3d 
Lend.  ed.  257. 


60.  b.]  Of  Tenant  by  Copie.     L.  1.  C.  9.  Sect.  74. 

be  admitted  to  the  moitie  of  the  lands,  for  now  by  relation  the 
state  of  the  land  was  bound  by  the  surrender  (5). 

*'  Into  the  hands  of  the  lord  (in  manns  domini)."  DomiwuB 
(«]  fiete,  lib.  S.  nuLneriif  the  lord  of  a  manor,  is  described  [e]  by  Fleta  as  he 
0. 05  A  71.  onght  to  be,  in  these  words :  In  omntbw  autem  et  tupra  omnia 

deoU  guemUbet  dominum  verbis  esse  veracem,  et  in  operibus 

fidelem^  Deum  etjustiiiam  amantemf/raudem  et  peccettum  odienr 

tenif  voluntariosquef  maUvoloSy  et  injuriosos  contewnentenif  ei 

apud  proximus  pietatem  vuUumque  moHbiltmy  et  plenum  ;  ipsm$ 

enim  interest poiiits  consilio  qudm  viribus  tdij  propriove  arhUrio. 

Non  cujusHbet  voluntarii  juvenis  menestraUiy  vel  adulaioris,  sed 

jurisperitomm  virorum  fidclmvn  et  honefUomm^  et  in  plurUmt 

eapertorvmf  consilio  debet  faveri.     Qui  bene  sibi  vuU  disponere 

etfamilim  nue,  scire  veram  executionem  terrarum  suarum  nece^ 

sa/tium  erity  ut  perinde  sciat  guantitatim  suarum  facuUatum  ei 

finem  annuarum  expensarum.     And  the  residue  is  fit  for  eveiy 

lord  of  a  manor  to  know  and  follow,  which  were  too  long  here 

to  be  recited ;  only  his  conclusion,  having  spoken  of  the  lord's 

leyenue  and  ezpences,  I  will  adds,  Quxe  omnia  disiincth  scrir 

bantur  in  men^ranis^  ut  perinde  sagaciiu  vitam  suam  dvponai 

et/aciliiu  conmncat  mendacia  compostariorum. 

[/]  See  more  [y]  If  the  lord  of  the  manor  for  the  time  being  be  lessee 

^e^oMMofoopi-  ^®'  ^^^  ^'  ^^^  yeares,  |»rdian,  or  any  that  hath  any  particular 

holds.  TriiLlJa.  interest  or  tenant  at  wul  of  a  manor,  (all  of  which  are  accounted 

Rot  854.  in  law  domini  pro  tempore)  and  doe  take  a  surrender  into  hjs 

*  Ridker  iiwpL  ^*^^^  *^^  ^^^"^  admittance  the  lessee  for  life  dyeth,  or  the 
in  Com.  Banco,  yeare's  interest  or  custody  doe  end  or  determine,  or  the  will  is 
the  oaae  of  the  determined,  though  the  lord  cometh  in  above  the  lease  for  life  or 
Sura'ad'od'ed.    ^^^  yeares,  the  custody  or  other  particular  interest  or  tenancy  at 

iOro.  Jam.  ttS.     ^^  7^^  ^^^^1  ^®  ^  compelled  (6)  to  make  admittance  according 
\  Go.  60.  b.)        to  the  surrender ;  and  so  was  it  holden  in  ITEliz.  in  the  earl4ff 
ArundeTs  case,  which  I  my  selfe  heard. 

''  And  giveth  the  lord  for  a  fine.''  For  the  signification  of  thb 
word  (fine),  Vide  Sect.  174.  182. 194.  441. 

Of  fines  due  to  the  lord  by  the  copiholder,  some  be  by  the 
change  or  alteration  of  the  lord  (7),  and  some  by  the  change  or 
alteration  of  the  tenant.  The  change  of  the  lord  ought  to 
be  by  the  act  of  God,  otherwise  no  fine  can  be  due;  but  by 
the  change  of  the  tenant,  either  by  the  act  of  God  or  by  the 

act 


(6)  M.  3  Jac.  B.  R.  Orookf  n.  30.  Porter  and  Porter.  Hal.  HSS.— See 
Oro.  Jam.  100,  by  which  the  case  appears  to  have  been  adjudged  according  ta 
lord  Goke's  doctrine  of  relation.  See  further  as  to  the  relation  of  surrenders  io 
Vin.  Abr.  Copsfhold,  T.  b. 

CO)  Nota,  ruledf  the  action  on  the  case  doth  not  lie  against  the  lord  who 
rejwes  to  admits  but  the  remedy  is  to  compel  him  in  chancery.  P.  13  Jac.  B.  B. 
Crook  D.  1.  Ford  and  Hoskins.  Hal.  MSS.— See  Cro.  Jam.  368,  and  S.  0. 
Mo.  842.  2  Bulstr.  336.  But  it  is  said  to  have  been  adjudsed,  that  though 
surrenderee  cannot  have  action  on  the  case  against  the  lord  for  refumng  to 
admit,  yet  the  surrenderor  may.    3  Bulstr.  217. — [Note  402.] 

(7)  Vid./or  UOages  in  Wales  on  change  of  the  lord,  34  B.  8.  c  26.  Hal.  HS& 
—See  Sect.  93.— [See  akio  Watkyns  on  Copyholds^  3d  edit] 


li.  1.  C.  9.  Sect  74.    Of  Tenant  by  Copie.    [59.  b.  60.  a. 

act  of  the  party,  a  fine  may  be  due :  for  if  the  lord  doe  alledge 
a  cvatome  withia  his  manor  to  have  a  fine  of  everr  of  hie  copi- 
holders  of  the  said  manor  at  the  alteration  or  change  of  tne 
lord  of  the  mannor,  be  it  by  alienation,  demise,  death,  or 
otherwise ;  this  is  a  cnstome  against  the  law,  as  to  the  altera- 
tion or  change  of  the  lord  by  the  act  of  the  party,  for  by  that 
meanes  the  copiholders  may  be  oppressed  by  multitude  of 
fines,  by  the  act  of  the  lord.    But  when  the  change  groweth 
by  the  act  of  God,  there  the  custome  is  good,  as  by  the  death 
of  the  lord.    And  this,  upon  a  case  in  the  chancery  [ff]  referred  Uf]  T.  89  Blis. 
to  sir  John  Popham  chiefe  justice,  and  upon  conference  with  ^•^^•JJ*  ***% 
Anderaon^  Periantf  WcUmesleyy  and  all  the  judges  of  Serjeants  Inn  ^  n^^  tf 
in  Fleet  Street ^  was  resolved,  and  so  certified  into  the  chancery.  QUemiie  in  th« 
But  upon  the  chauire  or  alteration  of  the  tenant  (8),  a  fine  is  oonniy  of  North- 
due  unto  the  lord.  "^^^^ 

Of  fines  taken  of  copiholders  some  be  certaine  by  custome,  and  of  tho  msnor,  ia 
some  be  incertaine,  but  that  fine,  though  it  be  incerhu,  vet  must  efaanoerio. 
it  be  rationahUis,     And  that  reasonablenesse  shall  be  discussed  (^^^&!^ios. 
by  the  justices  upon  the  true  circumstances  of  the  case  appearinff  %  Ko.  Abr.  578.) 
nnto  them;  and  if  the  court  where  the  cause  dependeth,  ad- 
judgeth  the  fine  exacted  unreasonable,  then  is  not  the 


[60. 1  W^  copiholder  compellable  to  pay  it  (1).    And  so  was 
a.    J  it  adjudged :  \K\  for  all  ezcessiTeness  is  abhorred  in  [A]  PmoIl 
law.     See  more  concerning  fines  of  copiholders  in  my  \^^'  ^  *'*'"^ 
Reports  [i],  which  are  so  plainly  there  set  downe,  as  they  need  intor8t2lon^**' 
not  be  rehearsed  here.  A  Brady. 

[t]  4  Co.  tho  OMOB  of  oopUiliMs. 

(8)  See  Yin.  Abr.  Comholdy  W.  b.  See  also  much  curious  learning  on  this 
subject  in  the  case  of  the  earl  of  Bath  and  Abney  in  1  Burr,  page  206.  In 
that  case  tho  court  held,  that  the  executor  of  a  copyholder,  for  a  long  term 
of  years,  was  compellable  to  be  admitted  and  to  pay  a  fine.  The  great  point 
of  the  case  was,  whether  a  fine  became  due  on  every  change  of  the  tenant^  or 
on  change  of  the  estate  only, — [Note  403.1 

(I)  What  shaU  he  a  reoMmakle  fine.  Two  years  and  a  half  of  racked  reni 
adjudged  unreasonable;  and  a  year  and  a  half  is  sufficient,  T.  6  Oar.  B.  R. 
Crook ^  n.  8.  Dow  and  Gelding.  Two  years  value  of  racked  rent  adjudged 
unreasonable,  2.  He  who  would  take  advantage  of  a  forfeiture  for  nan-payment 
of  a  fine  uncertainy  ought  to  omcss  a  reasonable  fine,  and  prefix  a  day  and  place 
within  the  manor  for  payment  of  it.  Otherwise  n  onrpayment  is  not  a  forfeiture. 
8.  If  it  be  doubtful  whether  the  fine  be  reasonable  or  not,  non-payment  is  not  a 
forfeiture.  M.  6  Jac.  C.  B.  n.-5.  D.  D.  WiUowe's  case.  Vide  tsaneu,  for  if  in 
truth  it  be  reasonable,  non-payment  at  the  day  prefixed  has  been  KM  a  forfeiture* 
M.  1650.  Parker* s  case, — Ou$tomy  thai  copyholder  shall  pay  a  fine  of  two  years 
rent  or  under,  hdd  good.  M.  10  Jac.  B.  R.  2  BuUtr.  n.  28.  Allen  and 
Abraham.  But  M.  86,  37.  Eliz.  n.  148,  in  Cheen  and  Bury,  it  was  ruled 
void  for  the  uncertainty.  Hal.  MSB. — See  the  first  case  in  Cro.  C)ka.  196,  the 
second  in  13  Co.  3,  the  third  in  2  Bulstr.  32,  and  the  fourth  in  2  Bo.  Abr.  266y 
pl.  1.  Note,  that  in  the  case  in  which  two  years  rack  rent  was  deemed  an 
unreasonable  fine,  the  admittance  was  on  an  alienation  and  not  on  a  descentj 
and  that  on  a  descent  two  years  value  is  generally  understood  to  be  reasonaUe. 
See  Rep.  temp.  Finch,  464.  See  further  on  the  quantum  of  fines,  tit.  Copyhold, 
in  Vin.  Abr.  X.  b.  Com.  Dig.  H.  4,  and  New  Abr.  I.  3,  and  the  case  of  the 
earl  of  Bath  and  Abney  in  1  Burr,  page  206.— [Note  404.] 

Sect 
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Sect.  75. 


J  i^  tJiese  tenants  are  called  tenants  hy  eopie  of  court  roUe;  because 
they  have  no  other  evidence  concerning  their  tenements^  but  onely  the 
copies  of  court  roUes. 

''  l^HEY  have  no  other  evidence"    This  is  to  be  understood 
(4  Co.  35.)  of  evidences  of  alienation;  for  a  release  of  a  right  by  deed 

a  eopiholder  (that  commeth  in  by  way  of  admittance)  may  have, 
and  that  is  sufficient  to  extinguish  the  right  of  the  copyheld, 
whieh  he  that  maketh  the  release  had  (2). 


Sect.  76. 


J  iV2>  sutch  tenants  shall  neither  implead,  nor  be  impleaded  for  their 
tenements  by  the  king's  unit.  But  if  they  unll  impleade  others  for 
their  tenements,  they  shall  have  a  plaint  entered  in  the  lord^s  court  in 
this  forme,  or  to  this  effect:  A.  of  B.  complaines  against  C.  of  D.  of 
a  plea  of  land,  viz.  of  one  messuage,  forty  acres  of  land,  four  acres 
of  meadow,  fc.  with  the  appurtenances,  and  makes  protestation  to  follow 
this  complaint  in  the  nature  of  the  king's  writ  of  assise  of  mordancester 
at  the  common  law,  or  of  an  assise  of  novel  disseisin,  orformedon  in  the 
discender  at  the  common  law,  or  in  the  nature  of  any  other  writ,  ^c. 
Pledges  to  prosecute  F.  G.  d'c* 

"  SUCH 


(2)  Yid.  hie  fol.  69.  a.  A.  surrendern  to  the  use  of  B.  dearly  the  land  is 
bound  by  the  surrcTider,  but  B.  hcUh  nothing  in  the  land  till  admittance. 
M.  8.  Car.  B.  R.  Burgoin  and  Spurting,  But  if  the  surrenderee  diesy  his  heir 
shall  be  admitted.  If  the  lard  accfpts  rent  of  B.  it  is  a  good  admittance. 
M.  24  Car.  B.  R.  Baker  and  Denham,  A,  surrenders  to  the  use  of  B,  who 
before  admittance  surrenders  to  the  tue  of  C.  and  C.  is  admitted.  Ruted,  thai 
C.  takes  nothing ^  for  B.  who  surrenders  hath  not  any  interest  to  surrender  tiO 
admittance.  24  EHz.  Alderman  Dixe*s  case.  M.  6  Jac.  B.  R.  m.  n.  6.  WUson 
and  WoodhaU.  But  yet  it  hcUh  been  ruled  good,  for  the  admittance  of  €.  shaU 
be  implied  to  be  an  admittance  of  B.  first,  and  so  there  shaJU  be  priority, 
M.  24  Car.  B.  R.  Baker  and  Denham.  P.  41  Elis.  C.  B.  Colchin  and 
Ookhin.  Yid.  T.  15  Jac.  B.  R.  2  Fbph.  5.  Hal.  MSS.— See  the  first 
ease  in  Cro.  Cha.  278,  &  288,  and  1  Ro.  Abr.  473,  &  500;  the  second  m 
Sty.  145;  the  fourth  case  in  Telv.  144;  the  fifth  in  Cro.  Eliz.  682,  and 
1  Bo.  Abr.  409,  pi.  1.  See  further  as  to  the  subject  of  the  cases  in  this 
annotation,  Com.  Dig.  Copyhold,  F.  11,  and  Yin  Abr.  Copyhold,  U.  W.  T 
and  Q.  b.— [Note  405.] 


L  .1.  C.  9.  Sect  76.  Of  Tenant  by  Gopie.    [60.  a.  60.  b. 

"iSfUOfftenanU  thaU  neither  impiead,  nor  he  impleaded^  dfe,"  U  H.  4.  Si. 
This  18  evident,  and  needs  no  explanation.  a^^iMig^d  >a 

'^  ptrliameiit 

<<  Bui  if  they  unXl  xmpUade  others,  they  $haU  have,  dfc."    Pat 
the  ease  Uiat  the  demandant  in  a  pleint  in  nature  of  a  reall 
action  recovereth  the  knd  erroneously,  what  remedy  for  the 
party  grieved  f    For  he  cannot  have  the  king's  writ  of  false  14  H.  4. 84. 
judgement  (a)  in  respect  of  the  baseness  of  the  estate  and  tenure,  ^'H.  5.  li. 
being  in  the  eye  of  the  law  but  a  tenant  at  will.     And  the  free-  13 ^2.  tit  ^' 
hold  being  in  another,  he  shall  have  a  petition  to  the  lord  in  paox  jadgment 
the  nature  of  a  writ  of  false  judgement,  and  therein  assigne  7  B.  4. 19. 
errors,  and  have  remedy  according  to  law.  ?2  ^  ^^^^  v 


nion 

the  Ou-uDcniMuii  ui  »ue  awbuus  ui    rr.  'Af  cap.  x,  so  may  oe  oaYo  15  H.  8.  Br.  tit. 
ti/ormedon  in  diecender;  but  as  the  statute  without  a  Taile. 

[60.1    custome  extendeth  not  to  copiholds  (?),  so  a  $fSr  cus-  ^S?'\i^'  gag  \ 
b*    J    tome  without  the  statute  cannot  create  an  estate  tayle. 
Now  it  is  not  a  sufficient  proofe,  that  lands  have  been 
muted  in  taile :  for  albeit  lands  have  antiently  and  usually 
beene  granted  by  copie  to  manv  men  and  to  the  heires  of  their 
bodies,  that  may  be  a  fee  simple  conditionall,  as  it  was  at  the 
common  law.    fiut  if  a  remainder  have  been  limited  over  such  (l  Ro.  Aln-.  606. 
estates  and  enjoyed,  or  if  the  issues  in  taile  have  avoided  the  fJ^^^vu^^Vin 
alienation  of  the  ancestor,  or  if  they  have  recovered  the  same 
in  writs  of  formedon  in  the  discender,  these  and  such  like  be 
proofes  of  an  estate  taile.     [y\  But  if  by  custome  copihold  [y]  P.  29  Elis. 
may  be  intailed,  the  same  by  like  custome  by  surrender  may  !^^v^^  ^ 
be  cut  off  (1):  and  so  hath  it  beene  adjudged,     [z]  Some  have  coitome  deint 

le  manor  de  OTorhall  in  Estez.  21  Elii.  Dier,  366.  23  Blii.  Dier,  378. 

[t]  10  E.  2.  Formedon,  55.    21 B.  8.  47.    PL  Com.  240.    4  B.  2.  Formedon,  50. 

holden 


(a)  Oilb.  Ten.  213.  4  Mo.  419.  pi.  659.  2  Freem.  106.  Co.  Cop.  106. 
2  Burr.  1047.  Towns.  428.  See  1  Roll.  Ab.  885,  where  it  is  said,  that  a 
bill  in  chancery  in  nature  of  writ  of  false  judgment  lies  on  erroneous  judg- 
ment in  lord's  ct.  \  Patteshuirs  case  is  cited :  and  of  this  a  full  account  is 
cited  in  Lane,  98.  Perhaps  the  first  petition  should  be  to  the  lord,  and  the 
next  to  the  king  in  chancery.  See  however  the  case  of  Ash  v,  Rogle,  1  Yem. 
867,  where  not  only  the  lord's  judgment,  when  given,  was  treated  as  ulti- 
mate, but  chancery  refused  to  compel  the  lord  to  review  the  errors.  But  then 
it  was  an  unfavourable  case,  for  it  was  to  reverse  a  common  recovery  of  a  copy- 
hold.    See  further  Lord  Nott.  MSS.  Prolegom.  of  Equity,  ch.  8,  s.  8. 

(3)  /(  hoM  often  been  adjudged  accordingly  ;  and  in  euch  case  surrender  %s  not 
a  discontinuance,  hut  there  may  he  a  bar  by  custom  either  hy  surrender  or  recovery^ 
hut  not  without  custom.  M.  2  Car.  C.  B.  Crook,  n.  4.  P.  87  Elis.  Clun  and 
Turner.  P.  1651.  B.  R.  Fraiiklyn  and  Myn.  Hal.  MSS.— See  the  case  of 
M.  2  Chi.  in  Cro.  Cha.  42.  8  Lev.  827.  See  also  post.  60.  b.  and  note  1  &  2, 
there.— [Note  406.] 

(1)  See  2  Yes.  603,  the  case  of  Carr  and  Singer,  in  which  three  judges 
against  Willes  chief  justice  held,  that  where  copyholds  are  entailable,  and  the 
custom  has  not  prescribed  any  mode  of  barring,  the  entail  may  be  barred  by 

surrender. 


eO.h.2         Of  Tenant  by  Gopie.  L.  t  G.  9.  Sect  77. 


boUen  tbai  tiiife  was  a  /ormeion  in  tibe  duMmier  at  the 
mon  law  (2). 


Sect  77. 

A^H)  although  that  Bome  9ueh  tenanU  have  an  tnheritanee  aeearimg 
to  the  euitome  of  the  manovy  yet  they  have  but  an  eetate  but  at  the 
will  of  the  lord  aeeording  to  the  eouree  of  the  common  law.  For  it  U 
ioidf  that  if  the  lord  doe  ou$t  them^  they  have  no  other  remedy  but  to 
$ue  to  their  lorde  by  petition  ;  if  they  should  have  any  other  remedy y 
tihey  should  not  be  saia  to  be  tenants  at  wiU  of  the  lord  according  to  the 
custome  of  the  manor.  But  the  lord  cannot  breake  the  custome  which 
is  reasonable  in  these  cases  (8). 

But  Brian  chief  justice  said^  that  his  opinion  hath  alwaies  been^  and 
ever  shall  be^  that  if  such  tenant  by  custome  paying  his  services  be  y'eet- 
edby  the  lord^  he  shall  have  an  action  of  trespass  against  him.  H.  21 
Bd.  4.  And  so  was  the  opinion  of  Danby  chief e  justice  in  7  Ed.  4* 
For  he  saithj  that  tenant  iy  the  custome  is  as  well  inheritour  to  have 
his  land  according  to  the  custome^  as  he  which  hath  a  freehold  at  the 
common  law  (1). 

13  B.  S.  tit        "  JpOR  (it  is  said)  that  if  Ae  lord^  die."    And  Here  Littleton 
PnsMript  10.        ^     saith  truly  that  it  is  said  so,  for  so  it  is  said  in  13  E.  8. 

8S  hTo.  tit '  But  he  setteth  not  downe  his  owne  opinion,  but  rather  to  the 

Sobpana,).        contrary,  as  hereafter  in  this  Chapter  appeareth.      Bat  now 
7  B.  4. 419.        magistra  rerwn  eamerientia  hath  made  this  cleare  and  withont 

question,  that  the  lord  cannot  at  his  pleasure  put  out  the  lawful 
VM«  S6«t  81,  ooppiholder  without  some  cause  of  rarfeiture,  and  if  he  do,  the 
82. 84.  183.        ooppiholder  may  have  an  action  of  trespasse  against  him ;  for 

albeit  he  is  tenensad  voluntatem  domini,  yet  it  is  secundum  con- 

suetudiMm  manm»(4). 

And 


forrender.  But  Willes  chief  justice  thonirht,  that  in  such  a  case  reeoyeiy  was 
the  proper  mode.  Note  the  three  ways  of  barring  entails  of  copyholds  men- 
tioned in  this  case ;  namely,  recoyery,  surrender,  and  forfeiture  and  regrant — 
[Note  407.] 

(2)  See  further  as  to  entails  of  copyholds  in  Yin.  Abr.  Copyhold,  F.  E.  6. 
e.  [also  Walkins  on  Copyholds,  8d  edit.] 

(8)  What  follows  in  this  Section  is  neither  in  L.  &  H. — ^Roh. — nor  P.*» 
The  addition  first  appears  in  Bedm. 

(1)  Thb  must  he  understood  with  exception  of  such  copyholds  as  by  the 
custom  are  grailtable  for  lifb  only. 

(4)  But  trespass  lies  not  against  the  lord  for  cutting  tress.  Hil.  10  E.  1. 
Bot.  8.  Casus  prions  of  Anthony.  But  now  the  law  is  Ranged.  HaL  MSS. 
—[Note  408.] 


L 1.  C.  10.  Sect.  78.  Of  Tenant  by  the  Verge.  [60.  b.  61.  a. 


[6]  And  Briiton  speaking  of  these  kinde  of  tenants  saith  thus :  [&]  Vid. 

Ei  ceux  mmt  privHed.ge$  en  tid  maner,  que  nul  de  les  ^2  B.  S.  26. 


[61. 1  doit  auater  de  tSTtiels  tenements,  tant  come  Hz  font  ®"^  '^^  ^'** 
a.  J  2m  urvices  que  a  lour  tenements  appendenf,  ne^tU  ne 
poet  lour  servicei  acrettre  ne  change  a  /aire  autres  ser- 
vices  oupluis.  And  herewith  agreeth  sir  Robert  Danhy,  chiefe 
justice  of  the  court  of  oommon  pleas,  M,  7  E,  4.  19,  and  sir 
Thomas  Brian  his  successor,  M.21  E.  4.  80,  viz.  that  the  copy- 
holder doing  his  cnstomes  and  services,  if  he  be  put  out  by  his 
lord,  he  shall  have  an  aotion  of  trespasse  against  him. 


Chap.  10.         Tenant  by  the  Verge.         Sect  78. 

J^ENANTS  hy  the  verge  are  in  the  same  nature  as  tenants  by  eopy 
of  court  roll.  But  the  reason  why  they  be  called  tenants  by  the 
verge,  m,  for  that  when  they  will  surrender  their  tenements  into  the 
hands  of  their  lord  to  the  use  of  another,  they  shall  have  a  little  rod  (iy 
the  customs)  in  their  hande,  the  which  they  shall  deliver  to  the  steward 
(al  senescball)  or  to  the  bailiffe  according  to  the  custome  of  the  manoTy 
and  he  which  shall  have  the  land  shall  take  up  the  same  land  in  court, 
and  his  taking  shall  be  entred  upon  the  roll,  and  the  steward  or  bailtfe 
according  to  the  custome  shaU  deliver  to  him  that  taketh  the  land  the 
same  rod,  or  another  rod,  in  the  name  of  seisin;  and  for  this  cause  they 
are  called  tenants  by  the  verge,  but  th^  have  no  other  evidence  hU  by 
copy  of  court  roll 

'<  fPENANTS  by  the  verge.*'     This  tenant  by  the  verge  is  a  14  H.  4.  88. 

meere  copibolder,  and  taketh  his  name  of  the  ceremony  of  (Cro*  Cha.  697.) 

the  verge  (2).    Tenure  in  villenage,  or  by  base  tenure,  is  thus 

described  by  Britton:  [a'l  Villenage  est  tenure  de  demeines  de  [alBritton, 

fol.  165.  A. 
F.  N.  B.  fol.  13.    Liberatio  per  Viiieud. 

chescun 


(2)  In  Cro.  Cha.  597,  there  is  a  case  in  which  it  was  pleaded,  that  the  cus- 
tom was  to  surrender  by  a  knife^  and  therefore  that  a  surrender  by  the  verge 
was  void.  This  custom  beviff  alleged  before  the  council  of  the  marches  of 
Wales,  they  proceeded  to  try  it.  On  moving  this  matter  in  the  king's  bench, 
a  prohibition  was  granted,  because  the  custom  was  only  triable  at  the  common 
law;  but  it  is  not  mentioned  what  the  court  thought  of  the  operation  of  the 
sonender.— [Note  409.] 


61.  a.  61.  b.]  Of  Tenant  by  the  Verge.  L.  1.  C.  10.  Sect  7& 

chescun  seigneur  badlef  a  tener  a  son  volunipermneinesservieeSf 
de  enprover  al  opes  le  seignior y  et  liverieper  verge  et  nientper 
title  de  escritj  ne  per  succession  de  heritage^  dont  gards  de  mar^ 
riage  ne  auters  services  reals,  come  homage  et  relu'/es  nespoient 
des  amnones  de  demeines  ne  de  villenage  eUe  demand, 

''A  le  seneschal/'  (which  we  call  a  steward).     Seneschalhu 

is  derived  of  sein,  a  house  or  place,  and  sckalCf  an  officer,  or 

governor.     Some  say  that  sen  is  an  ancient  word  for  justioe,  ao 

as  seneschall  should  signifie  officiarius  justitim ;  and  some  saj 

that  steward  is  derived  of  stetoe  (that  is)  a  place,  and  tcard,  that 

signifieth  a  keeper,  warden,  or  governor;  and  others^  that  it  is 

Vide  Seot  92,     derived  of  si^de^  that  signifieth  a  place  also,  and  ward, 

k  879.   Pleta,    as  it  were  the  keeper  or  governor  of  that  place.     But  I"  61.  "I 

VideatoUitde    ^'  *®  a  word  J^  of  many  significations.   In  this  place  L   ^-    J 

extent  maner.    it  signifieth  an  officer  of  justice,  viz.  a  keeper  of  courts, 

u  B.  1.  ^.     Fteta  describeth  the  office  and  duty  of  this  officer  at  large 

Co™!"'  ***•     most  excellently.    Provideat  sibi  dominus  de  seneschallo  circun^ 

specto  etjideliy  viro  provido  et  discrete  et  gratiosOf  humiliy  pudicoj 

padJicOy  et  modesto^  qui  in  legihus  consuetudinihusqtie  provincim 

et  officio  seneschaldaesecognoscaf,  etjura  domini  sui  in  omnibus 

tiieri  affedetf  quique  subhaJtlivos  domini  in  suis  errorihus  et  at^ 

biguis  scicU  instruere  et  docere^  quique  egenis  parcere,  et  qui  nee 

prece  velpretio  velit  d  tramite  justitim  deviare,  et  perverse  judi- 

care;  cujus  offidum  est  curias  tenere  maneriorum  ;  et  de  subtraO' 

tionibus  consuetvdinumj  servitiorumf  reddituumy  seciarum  ad 

cur\  mercata,  moUndina  domini  et  ad  visus  /ranrpledg*  a/to- 

rumque  libertatum  domino  pertinentium  inquiraty  dsc.     The 

residue  pertaining  to  his  office  is  worth  your  reading  at  large. 

Vide  4  Co.  Every  steward  of  courts  is  either  by  deed  or  without  deed  (l)j 

fw"  f*  M^'"    ^^'  *  ^^^  ^^7  ^  retained  a  steward  to  keep  bis  court  baron 

27.  30.  ^     '       ^°^  ^^^  ^^  belonging  to  the  manner  without  deed,  and  that 

reteyner  shall  continue  until  he  be  discharged.  The  lord  of  a 
manner  may  make  admittances  out  of  court  and  out  of  the  man- 
ner also  (2),  as  at  large  appeareth  in  my  Reports. 


(1)  But  a  patent  is  necessary  to  the  making  of  stewards  of  the  king's 
manors.  See  further  title  Stewards  of  Courts^  in  Yin.  Abr.  F.  and  Com.  Big. 
Copyhold,  R.  5.— [Note  410.] 

(2)  See  ante  59.  a.  and  note  6,  there. 


Sect 


L.  1.  C.  10.  Sect  79.  Of  Tenant  by  the  Verge.  [61.  b.  62.  a 


OCCv*    ft/* 

y|iy2>  alio  in  divers  lorcUhipps  and  manners  there  is  this  eustome^  viz. 
if  such  a  tenant  J  which  holdeth  hy  eustome^  will  alien  his  lands  or 
tenements^  he  may  surrender  his  tenements  to  the  hailife  (a  le  baily),  or 
to  the  reevCf  or  to  two  honest  men  of  the  same  lordship^  to  the  use  of  him 
which  shall  have  the  landj  to  have  in  fee  simple^fee  tailcj  or  for  terme  of 
Itfe,  d*e.  And  they  shall  present  all  this  at  the  next  courts  and  then  he^ 
which  shall  have  the  land  by  copy  of  court  roUy  shall  have  the  same 
according  to  the  intent  of  the  surrender. 

"  n^  0  the  hailife  (a  le  bailj)."     This  word  bailie,  as  some  say, 

commeth  of  the  French  word  haylifey  xti,  Latin  baUivus;  Vide  Lamb, 
but  in  truth  baily  is  an  old  Saxon  word,  and  signifieth  a  safe  expocition  of 
keeper  or  protector,  and  baiie  or  baUium  is  safe  keeping  or  pro-  °^^^  wordg. 
tection ;  and  thereupon  we  say,  when  a  man  upon  surety  is  de- 
livered out  of  prison,  traditur  in  ballium,  he  is  delivered  into 
bayle,  that  is,  into  their  safe  keeping  or  protection  from  prison : 
and  the  sherife  that  hath  custodiam  comiiatda  is  called  baUivus^ 
and  the  county  baUiva  <tea. 

*'  ReevCf"  is  derived  of  the  Saxon  word  gerefa  or  gereve ;  2  Comyn,  424. 
and  by  contraction  or  rather  corruption  greve  or  revCf  and  is  (R)  6* 
in  Latine  praefectus  or  preepontus.     It  signifies  as  much  as  fJl*?^"'  ^^' 
appruatoTf  a  disposer  or  director,  as  wood-reeve,  sheepe-reeve, 
shire-reeve,  &c.  whereof  more  shall  be  said  hereafter.     Vide  iieta,  lib.  2. 
Fleta,  lib.  2.  cap.  67,  where  he  treateth  of  the  office  ca.  7S.  A  70. 

[63. 1  of  the  hailife,  and  cap.  69,  de  officio  prseponti,  of  9^ 
a.  J  the  office  of  the  reeve,  and  what  belongeth  of  duty  and 
right  to  either  of  them,  which  words  are  too  long 
here  to  be  inserted.  Only  this  I  wiU  take  out  of  him. 
BaUiuus  atUem  cujvscunque  manerii  esie  debet  in  verbo  veraxy 
et  in  opere  diHgenn  et  fidelis,  ac  pro  discrete  appruatore  cog^ 
niivA  plegiatus  et  electtUj  qui  de  communioribus  legibus  pro  tanto 
officio  vufficieni*  se  cognoscat,  etqudddtitajrutiu^  quddob  vindic- 
tarn  sen  cupiditatem  non  gumrat  verms  tenentes  domini  nee  alioSf 
doc  Prcepositus  autem  tanquam  appruator  et  ctdfor  optimus,  <kc, 
domino  vel  ejm  seneschaUopalam  debet  praseentari^  cut  injungatur 
officium  illud  indilath.  Nbn  ergo  sit  piger  aut  somnolent^is,  sed 
efficacitur  et  continue  commodum  domini  adtpisci  nitatur  et 
exarare,  dsc.  the  residue  concerning  both  the  offices  being  worthy 
your  reading. 

^'  To  the  baUife  or  to  the  reeve,**    Littleton  intendeth  into  the 
hands  of  the  lord  by  the  hands  of  the  bailifie  or  the  reeve. 

'^  Or  to  two  honest  men  of  the  same  lordship."     The  custome  V'id.  4  Ob.  25. 

doth  ffuide  these  surrenders  out  of  court,  ana  the  custome  must  ?^!*  ^°^  Qoain- 
u  J  *u»  ■  ewe. 

be  pursued. 

^'And 


62.  a.]      Of  Tenant  by  the  Verge.    L.  1.  C.  10.  Sect  79. 

"  And  they  shall  present  all  (his  at  the  next  court,  &c**    By 

the  sarrender  oat  of  court^  the  oopihold  estate  passeth  to  tlie 

(4  Co.  S9.  b.)       lord  under  a  secret  oondition,  that  it  be  presented  at  the  next  (a) 

ooort  according  to  the  custome  of  the  manner.  And  therefore 
if  after  each  a  surrender,  and  before  the  next  court,  he  that 
made  the  surrender  dieth,  yet  the  surrender  standeth  good  (1)  ; 
and  if  it  be  presented  at  the  next  court,  els'  que  use  shall  be 
admitted  thereunto ;  but  if  it  be  not  presented  at  the  next  court 
according  to  the  custome,  then  the  surrender  becometh  yoid  (2) ; 
and  so  was  it  cleerly  holden,  Pasch,  14  Eliz.  in  the  court  of 
common  pleas,  which  I  my  selfe  heard. 

(a)  5  Burr.  2777 ;  1  Wms.  384 ;  2  Vem.  868. 664.  Bee  2  Ves.  302. 602. 
Co.  Cop.  105 ;  Oilb.  Ten.  280 ;  according  to  which,  special  custom  for  pre- 
senting  at  a  second  or  third  court  is  good ;  so  a  special  custom  may  be 
allowing  a  year  and  the  first  court  after.  Gro.  £1.  668 ;  3  Bulstr.  215  ;  5 
Go.  84. 

(1)  But  vide  Trin.  7  Car.  B.  R.  Rot.  373.  Adjudged  M.  8.  Crook^.n.  27. 
Burgcin  and  Spurling,  A,  surrenders  to  the  steward  out  of  court  to  the  use  of 
B.  on  condition,  and  be/ore  the  next  court  surrenders  to  the  steward  to  the  use 
of  O.  in  fee;  the  condition  isperformed,  and  then  he  surrenders  to  the  use  of  D, 
in  fee  by  the  hands  of  the  steward,  and  at  the  next  court  aU  are  present.  RuUd^ 
that  O.  shaU  have  the  land,  for  by  the  surrender  the  interest  is  bound,  but  the 
estate  doth  not  pass  till  presentment  (a),  but  remained  fuUy  in  A.  and  90  the 
surrender  to  C.  is  good,  tohen  the  surrender  to  B,  is  avoided  by  performance  of 
the  condition  before  the  court.  Hal.  MSS. — See  note  2,  in  60.  a.  See  also 
aa  to  the  commencement  of  the  surrenderee's  estate,  Jeffereys'  case,  in  Wils. 
vol.  1.  part  2.  page  13.  In  that  case  one  having  surrendered  to  the  use  of 
his  will  devised  a  copyhold  to  Miss  Jeffereys  in  fee ;  and  she  being  attainted 
of  felony  and  hanged  before  admittance,  the  question  was,  whether  her  intereet 
in  the  copyhold  was  such  as  to  entitle  the  lord  by  forfeiture.  The  whole 
court  inclined  against  the  lord,  but  did  not  give  an  absolute  opinion. — [See 
also  1  Watkins's  Cop.  81.  3d  edit.]— [Note  411.>===(a)  (Till  admittance  of 
the  surrenderee,  according  to  the  report  of  the  case  cited  and  the  authorities  in. 
general.    Cro.  Car.  183.^ 

(2)  See  further  as  to  the  time  of  presenting  surrenders,  Yin.  Abr.  Copyholi^ 
U.  a.  Com.  Dig.  Copyhold,  F.  10. 


Sect 
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Sect.  80. 

JjND  90  it  i$  to  be  undentood^  that  in  divers  lordehipSj  and  in  divers 
mannorSj  there  be  many  and  divers  customes  in  such  eases  as  to  take 
tenements^  and  as  to  pUady  and  as  to  other  things  and  customes  to  be 
done;  and  whatsoever  is  not  against  reason  may  well  be  admitted  and 
allowed. 

'<  fpHERE  be  many  and  divers  customes"  This  was  oau- 
tioasly  set  downe,  for  in  respect  of  the  variety  of  the 
eostomes  in  most  manDors,  it  is  not  possible  to  set  downe  any 
certainty^  only  this  incident  inseparable  every  custome  most 
have,  viz.  that  it  bo  consonant  to  reason;  for  how  long  soever  (4 Co. 31. 
it  luth  cantinued,  if  it  bo  against  reason,  it  ia  of  no  force  in  C~-  ^ 

lAW. 

'^  Against  reason"  This  is  not  to  be  understood  of  every  un- 
learned man's  reason,  but  of  artificiall  and  legal  reason  warranted 
by  authority  of  law :  Lex  est  summa  ratio. 


.) 


Sect.  81. 

J  JV2>  these  tenants  which  hold  according  to  the  custome  of  a  lordship 
or  manner^  albeit  they  have  an  estate  of  inheritance  according 

[63.1  to  the  custome  of  the  lordship  or  mannor^  yet  because  ffg^  thqf 
b.  J  have  no  freehold  by  the  course  of  the  common  laWy  they  are  eaUsd 
tenants  by  base  tenure- 

<<  JtHEY  are  called  tenants  by  base  tenure."    Of  this  sufficient 
hath  been  spoken  before. 


Sect  82. 

yjiVD  there  are  divers  diversities  between  tenant  at  will,  which  is  in 
by-lease  of  his  lessor  by  the  course  of  the  common  law,  and  tenant 
according  to  the  custome  of  the  manor  in  forme  aforesaid*  For  tenant 
at  will  according  to  the  customs  may  have  an  estate  of  inheritance  {as  is 
aforesaid)  at  the  will  of  the  lord,  according  to  the  custome  and  usage 
of  the  manor*    But  ^  a  man  hath  lands  or  tenements^  which  be  not 

within 


62.b.63.a.]  Of  Tenant  by  the  Verge.  L.  1.C.10.  Sect  8a. 

mthinsuch  a  mannar  or  lordship  where  %uch  a  eustome  hath  beene  used 
in  forme  aforesaid^  and  will  let  such  lands  or  tenements  to  another ^  to 
have  and  to  hold  to  him  and  to  his  heires  at  the  will  of  the  lessor^  these 
words  {to  the  heires  of  the  lessee)  are  void.  For  in  this  case  if  the  leasee 
diethj  and  hisheire  enter  ^  the  lessor  shallJiave  a  good  action  oftreepasse 
against  him  ;  hit  not  so  against  the  heire  of  tenant  by  the  eustome  in 
in  any  case^  ^e.  for  that  the  eustome  of  the  mannor  in  some  ease  may 
aid  him  to  barre  his  lord  in  an  action  of  trespasser  ^e. 

^^rpENANT  at  will  according  to  the  customs  may  have  an 
estate  of  inheritance,  &c,"  Here  note  that  Littleton  al- 
loweth,  that  bj  the  eustome  of  the  manor  the  copiholder  hath 
an  inheritance^  and  consequently  the  lord  cannot  put  him  out 
without  cause. 

^^But  if  a  man,  dhc.  wiU  let  lands  or  tenements  to  another,  to 
have  and  to  hold  to  him  and  to  his  heirs  aJt  the  toill  of  the  lessor, 
thene  words  (to  the  heires  of  the  lessee)  are  void.  For  in  this 
case  if  the  lessee  dieth,  and  his  heir  enter,  the  lessor  shall  have 

10  B.  4. 18.  a  good  action  of  trespass  against  him,  d:c,"  By  which  it  ib 
?E?i*  ^'  proved,  that  by  the  death  of  the  lessee  the  lease  is  absolutely 
Barre,*  337.         determined ;  which  is  proved  by  this,  that  if  the  heire  enter,  the 

11  H.  7.  22.  lessor  shall  have  an  action  of  trespasse,  quare  vi  et  armis,  before 
21  H.  7. 12.        njjy  entry  made  by  the  lessor. 


For  that  the  eustome  of  the  manor  in  some  case  r68.1 
may  aid  him  to  barre  his  lord  in  an  action  of  trespasse,  L  ^   J 
Ac,    Hereby  it  appeareth,  that  by  the  opinion  of  Little- 
ton  the  lord  agunst  the  custom  of  the  manor  cannot  oust  the 
copiholder. 


Sect  83- 

ALSO,  the  one  tenant  by  the  eustome  in  some  places  ought  to  repair  e 
and  uphold  his  houses,  and  the  other  tenant  at  will  ought  not. 

*'  Ji^  the  custoTne,''     For  what  a  copiholder  may  or  ought 
[•]  Bnoton,  -^    to  doe,  or  not  doe,  the  eustome  of  the  manor  [a]  must 

lib.  2.  foL  76.  direct  it,  for  consuetude  manerii  est  observanda,  [6]  But  if  there 
^?l2^Ao.?n  ^  ^^  eustome  to  the  contrary,  wast  either  permissive  (1) 
Cfties  de  Gopiholds. 


(1)  Formerly  it  was  a  question,  whether  waste  permissive  was  a  forfeiture 
by  the  general  law  in  respect  to  copyhold  estates,  and  according  to  a  case  in 
jioy  A  special  custom  is  necessary.  Noy,  51.  But  the  principal  authorities 
are  with  lord  Coke.  See  Ow.  17.  1  Bo.  Abr.  508.  pi.  16,  and  the  case  of 
Eastoourt  in  Weekes  in  1  Lutw.  799.    1  Freem.  516.  and  1  Salk.  186.     In 

this 


L.  1.  C.  10.  Sect  84.   Of  Tenant  by  the  Verge.   [63.  a. 

or  Tolantary  of  a   copiholder  is   a  forfeiture   of   his  copi- 
hold  (2). 


Sect.  84. 

^LSO^  the  one  tenant  by  the  euttame  $hall  do  fealty  ^  and  the  othernoU 
And  many  other  divernties  there  be  between  them, 

^'  ^HE  one  tenant  by  the  custome  thaU  do  fealty y  and  the  other  vide  Soei  183. 

not.^*     And  the  doing  of  fealty  by  a  copiholder,  proveth 
that  a  copiholder;  so  long  as  he  obseryes  the  custome  of  the 

manor 


this  last  case  the  causes  of  forfeiture  were  making  a  lease  without  license  and 
want  of  repairs,  and  it  appears  to  have  been  agreed  by  all,  that  permisnve 
waste  was  a  forfeiture;  and  the  great  point  was,  whether  after  the  death  of  one 
of  two  coparceners,  who  were  seised  of  the  manor  at  the  time  of  the  forfeiture, 
it  was  not  too  late  to  enter  and  take  advantage  of  it.  Three  judges  held,  that 
it  was,  because  according  to  them  lease  and  waste  do  not  operate  like  aliena- 
tions by  fine,  recovery,  or  feoffment  with  livery,  which  are  immediate  forfeit- 
arcs  and  extinguish  the  copyholder's  estate  without  any  act  by  the  lord,  but 
are  only  forfeitures  at  the  election  of  the  lord  in  whose  time  they  happen,  and 
unless  he  enters  the  copyholder's  estate  continues;  and  they  thought,  that  the 
right  of  election  was  not  in  its  nature  either  divisible  or  descendible,  and  there- 
fore that  in  the  case  of  coparceners  all  must  join  in  the  election,  and  if  one  of 
them  dies  it  is  too  late  to  make  it.  But  Powel  justice  differed.  He  assented 
to  the  distinction  between  forfeitures  operating  by  immediate  extinguishment 
of  the  copyhold  and  forfeitures  at  the  lord's  election,  and  agreed  that  waste 
permissive  was  of  the  latter  kind;  but  then  he  thought,  that  the  lease  for  years 
without  license  was  as  much  an  extinguishment  of  the  copyhold  as  an  aliena- 
tion for  a  greater  estate ;  and  he  seemed  to  be  of  the  same  opinion  as  to  waste 
voluntary.  Note,  that  Powel  took  another  distinction  between  waste  voluntary 
and  waste  permissive^  and  said,  that  if  waste  permissive  is  repaired  before  the 
lord's  entry,  the  forfeiture  is  purged,  and  advantage  cannot  be  taken  of  it. 
Note  also,  that  in  the  same  case  Treby  ch.  j.  doubted,  whether  lord  Coke's 
doctrine,  that  if  there  be  two  coparceners  of  a  reversion,  and  waste  is  commit- 
ted, and  one  of  them  dies  leaving  a  daughter,  the  aunt  and  niece  shall  join  in 
waste,  is  law.  See  ante  53.  b.  and  1  Lutw.  803.  This  observation  of  Treby 
ought  to  have  been  mentioned  before.  [See  also  1  Watkins's  Cop.  352.]— 
[Note  412.] 

(2)  But  the  court  of  chancery  will  sometimes  relieve  against  a  forfeiture 
for  waste,  and  compel  the  lord  to  re-admit,  on  receiving  satisfaction  for  the 
injury  he  has  sustained.  Such  relief  is  particularly  given,  where  the  waste  is 
committed  through  ignorance,  or  where  the  waste  is  merely  permissive^  and 
there  has  not  been  an  obstinate  perseverance  in  neglecting  to  repair  after 
notice.  1  Cha.  Cas.  95,  and  Prec.  in  Chanc.  568.  Another  instance,  in  which 
relief  against  forfeiture  for  waste  is  said  to  be  proper,  is  where  the  lessee  of  a 
copyholder  commits  waste  without  his  direction  or  privity.  Toth.  Cha.  237. 
But  in  this  latter  case  it  may  be  doubted  whether  the  waste  is  a  forfeiture. 
See  Mo.  49.— [Note  413.] 


63.  a.J   Of  Tenant  by  the  Verge.   L.  1.  G.  10.  Sect  QL 

(Pott  9Z.  b.)      manor  and  pajeth  his  flemoes,  hath  a  fixed  estate.    For  tenaat 

at  will,  that  maj  be  put  out  at  pleasorey  shall  not  doe  feallj. 
For  to  what  end  should  a  man  sweare  to  be  faithful!  and 
true  to  his  lord,  and  should  beare  faith  to  him  which  he  claim- 
eth  to  hold  of  him,  and  that  lawfully  he  shall  doe  his  cos- 
tomes  and  services,  Ac.  when  he  hath  no  oertaine  estate,  but 
may  be  put  out  at  the  pleasure  of  the  lessor,  or  he  himaeUe 
jcatLj  determine  it  at  his  pleasure.    Of  these  kind  of  cnstomarj 
tenants,  and  of  many  things  oonceming  them,  you  may  read 
4 Co.  21,22,       more  in  the  Fourth  Booke  of  my  Beport^,  fol.  21,, 22,  23, 
23,  te.  fiQ^    Thus  much,  as  I  have  here  set  downe,  may  suffice  for  the 

understanding  of  such  cases  and  opinions  as  Litilebm  hath 
expressed  (3). 

Finis  Libri  Primu 

THB 


(8)  See  further  on  the  subject  of  oo/pyKM  estates  Kitehin  on  Courts,  CSoke's 
Copyholder  and  the  Supplement,  the  book  intituled  the  SwrveioT't  DiahffUBf 
Galthorp's  reading  on  Lord  and  Copyholder,  Hughes  on  Ori^nal  Writs,  247 
to  259,  the  title  OopyhM  in  the  Abridgmente,  the  Lex  Oustumaria^  and  th« 
several  other  treatises  on  copyhold  law,  particularly  those  by  Sheppard  and 
Nelson.    [And  also  Yidal's  edition  of  Watkins  on  Copyholda.] 
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Chap.  1.  Homage.  Sect.  85, 


JJOMAQ-E  U  the  most  honorable  service,  and  most  humble  service  of 
reverence,  that  a  franktenant  may  do  to  his  lord.  For  when  the 
tenant  shall  make  homage  to  his  lard,  he  shall  he  ungirt,  and  his  head 
uncovered,  and  his  lord  shall  sit,  and  the  tenant  shal  kneele  before  him  on 
both  his  knees,  and  hold  his  hands  jointly  together  betweene  the  hands  of  his 
lord,  andshallsay  thus:  Ibecomeyour  man  (Jeo  deveigne  vostre  home)  (1) 

•  Tk€  note  hehw  i§part  of  64.  h,  tn  the  thirteetUh  and/tmrteenth  edition;  By  eom. 
paring  either  of  them  with  the  present  edition,  the  neeeeeity  qf  jUacing  in  54,  a.  of  the 
latter  the  three  notes  which  are  in  §4.  b,  of  the  former,  will  obviously  appear, 

from 

(1)  *  Nota,  in  ancient  times  by  homines  or  men,  homagers,  whom  tee  now 
caU  freeholders,  were  intended;  as  in  grants  that  he  and  his  men  ^ould  he  free 
from  toU,  14  H.  6.  12.  12  Ass.  85.  ^Z  E.  88.  81  E.  8.  Barr.  261. 
Hal.  MSS. — ^In  the  famous  controversy,  which  began  between  Dr.  Brady  and 
others  some  few  years  before  the  devolution,  about  the  origin  of  the  house  of 
commons,  one  point  in  dispute  was  the  sense  of  the  words  homines  and  Ixberh 
tenentes  as  used  in  writs  of  summons  of  parliament  before  the  reign  of  Heniy 
the  third  and  in  other  ancient  records;  the  doctor  endeavouring  to  confine  the 
>  word  to  the  king's  tenants  in  capite,  and  his  competitors  on  the  other  hand 
being  as  strenuous  to  comprehend  within  the  description  of  homines  any  free 
subjects  of  the  king,  and  within  that  of  liherh  tenentes  all  freeholders  in  gene- 
ral, whether  they  held  immediately  of  the  king  or  not.  See  voc.  Liberi 
homines  in  the  Oloss.  at  the  end  of  Brad.  Introd.  to  English  Hist.  Tvrr 
Biblioth.  Politic.  300.  808.  822.  826.  862.  369.  687.  and  lord  Lyttelt.  Hen! 
2.  8vo.  ed.  vol.  8.  p.  887.  However,  Mr.  Tjnel  allows  the  word  homines  to 
be  equivocal,  and  to  vary  in  the  sense  according  to  the  occasion  on  which  it  is 
used.— [Note  2.] 

VoL.1.— 32 
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/rom  this  day  forward  of  life  and  limbe^  and  of  earthly  worship  (2),  aTid 
unto  you  shall  he  true  and  faithfully  and  beare  to  you  faith  for  the  tene- 
ments that  I  claims  to  hold  ofyoUj  saving  the  faith  that  I  owe  unto  our 

soveraigne  lord  the  king;  and  then  the  lord  so  sitting  shall  kissehim{S). 

• 

OUR  author  haying  taught  us  in  the  former  booke  the  several 
distinct  estates  of  lands  and  tenements  as  most  necessary  to 
be  knowne^  for  the  understanding  of  these  two  other  bookes,  doth 
in  this  second  book  treat  of  the  tenures  (1)  and  services  whereby 

*  t  These  are  notee  2  and  3  of  64.  6.  in  the  IZth  and  lith  edUione. 

the 

(2)  *  The  words  of  life  and  limbe,  and  of  earthly  worthijp^  are  not  in  L.  and 
M.  but  the  Roh.  and  subsequent  editions  have  them. 

(3)  f  Vid.  in  Bot.  Pari.  18  H.  6.  n.  58.  a  special  act  of  parliament  to  excuse 
the  kiMing  in  the  case  of  homage  made  to  the  king,  by  reason  of  pestilence, 
Hal.  MSS. 

(1)  It  is  scarce  possible  to  have  a  just  and  proper  idea  of  our  law  of  tenures, 
the  greater  part  of  which  is  founded  on  principles  strictly  feudal,  without  the 
aid  of  some  previous  information  concerning  the  origin  of  feuds  in  general, 
and  the  time  and  manner  of  their  introduction  into  this  country.  This  inte- 
resting subject  seems  to  have  entirely  escaped  the  attention  of  lord  Coke;  for 
though  he  writes  so  learnedly  and  minutely  in  explaining  the  nature  of  each 
tenure,  and  its  fruits  and  incidents,  yet  there  is  not  any  thing  like  an  historical 
illustration  with  the  least  reference  to  the  general  doctrine  of  feuds,  or  to  the 
means  by  which  they  were  established  in  England;  a  silence  the  more  unac- 
countable, because  the  subject  exercised  the  pens  of  several  cotemporary 
writers;  and  the  sreat  antiquary  of  our  English  laws,  sir  Henry  Spelman,  had 
actually  published  the  first  part  of  his  Glossary,  in  which  he  discourses  largely 
on  feuds,  near  two  years  before  the  first  edition  of  the  Commentary  on  Little- 
ton. To  supply  the  deficiency  here  imputed  to  lord  Coke,  as  far  as  the  compass 
of  an  annotation  will  allow,  it  shall  be  attempted  to  state  shortly  some  of  the 
principal  opinions  which  occur  on  the  subject,  and  to  refer  to  some  of  the  books 
in  which  they  are  respectively  advanced  or  controverted. 

As  to  the  first  institution  of  feuds,  some  writers  deduce  them  from  the  earli- 
est ages  of  the  world,  and  suppose,  that  the  idea  of  giving  land  on  the  terms  of 
doing  military  service  for  it,  wnich  it  must  be  confessed  was  the  grand  principle 
of  the  feudal  system,  must  have  been  common  to  the  most  ancient  nations, 
when  they  emigrated  to  form  new  settlements,  and  was  the  natural  result  of 
such  a  situation.  See  Niell.  Disputat.  Feud,  cited  in  Yoet.  ad  Pandect,  lib. 
88.  Digres.  de  Feud.  1  G«n.  47.  But  this  opinion  has  been  generally  dis- 
approved of  as  fanciful,  and  founded  on  a  narrow  and  incomprehensive  notion 
of  feuds,  and  depending  on  resemblances  too  faint  and  remote  to  warrant  a  just 
comparison.     Itter.  de  Feud.  Imper.  c.  1.  s.  2.  Spelman.  Posthum.  2. 

Others  think,  that  they  discover  the  origin  of  feuds  in  the  institution  of 
patron  and  client  by  Romulus  on  the  first  founding  of  the  Roman  state.  Zasius 
£pit.  Feud.  &c.  cited  in  Itter.  de  Feud.  Imper.  c.  1.  s.  8.  But  the  slightest 
examination  shows  this  connection  to  have  been  widely  different  from  that  be- 
tween lord  and  vassal;  the  latter  merely  arising  from  landy  and,  according  to 
the  strict  and  pure  notion  of  feuds,  being  ever  accompanied  with  services  of  a 
military  kind,  and  also  with  a  jurisdiction;  which  circumstances  are  quite 
foreign  to  the  former,  and  seem  of  themselves  so  essentially  to  distinguish  the 
two,  as  to  render  the  labour  of  seeking  for  other  differences  wholly  unnecessary. 
See  Bodin.  de  Repub.  lib.  1.  c.  7.  Crag.  «fus.  Feud.  lib.  1.  Dieges.  5.  et 
Duck,  de  Us.  Jur.  Civ.  c.  6. 

Others  again  have  suggested,  that  the  grants  of  forfeited  lands  to  the  veteran 

soldiers 
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the  said  lands  and  tenements  be  holden ;  which  he  divideth  into 
twelve  parts,  via.  Homage^  Fealttf,  Escuage^  Knight  Service,  So- 
cage, jhrankalmotgtfe,  Homage  Auncestrdly  Grand  Searjeantjf^ 
Petit  Serfeanty,  Tenure  in  Burgage,  in  Villenage,snd  into  Rents. 
Wherein  his  method  is  most  excellent;  for  he  beginneth  with 
Homage,  because  it  is  the  most  humble  service  of  reverence,  ex-  (4  Co.  S.  a. 
pressing  the  duty  of  the  tenant  to  his  lord,  and  the  affectionate  Bo?ir«  oaae. 

love 


aoldiers  of  Sjlla,  Julius  Caesar,  and  the  Triumvirs  in  the  latter  times  of  the 
Boman  republic,  gave  rise  to  feuds.  But  it  has  been  sensibly  observed  by 
a  very  ingenious  writer,  that  such  lands  were  given,  not  on  the  condition  of 
/ature  but  as  rewards  for  past  military  services,  and  after  the  donation  of  them 
were  of  the  nature  of  other  Roman  estates.  Sullivan's  Lectures,  251.  See 
also  Clarke's  Connect,  of  Roman,  Saxon  and  English  coins,  440. 

Some  compare  the  coloni  et  glebae  adKriptitii,  of  which  there  is  such  frequent 
mention  both  in  the  Theodosian  code,  ana  in  that  of  Justinian,  with  feudato- 
ries. But  nothing  can  be  more  strongly  marked  than  the  distinction  between 
the  two,  for  the  former  were  adstricted  to  the  soil,  were  employed  in  culti- 
vating it,  and  in  performing  other  rural  services  for  the  owner,  and  in  short 
approached  nearer  to  slaves  than  Ui  free-men,  soldiers  &nd /eudal  tenants.  See 
Itter.  Feud.  Imper.  cap  1.  sect.  3.  5. 

One  civilian  of  the  first  character  seems  to  deduce  fiefs  from  the  procuratores 
preediorunt,  the  emph^teuticarii,  and  others  of  a  similar  description,  who  are 
well  known  to  the  Roman  law.  Cujac.  Observ.  lib.  8.  c.  14,  and  De  Feud, 
lib.  1.  princip.  But  it  should  be  recollected,  that  the procuratorespraediorum 
were  properly  only  bailiffs  and  servants  to  the  owners  of  the  land,  and  that  the 
emph^teuticarU  were  merely  occupiers  of  land  under  contracts  of  hiring;  and 
therefore  one  may  differ  from  the  great  author  of  this  opinion,  without  for- 
getting the  respect  justly  due  to  so  high  an  authority.  In  truth,  the  possessions 
of  the  former  do  not  appear  to  have  been  like  ani/  fief,  and  those  of  the  latter 
at  the  utmost  only  come  near  to  a  resemblance  of  fiefs  of  the  prsedial  and 
improper  kind,  such  as  our  socage  tenure,  and  other  deviations  from  the  original 
feudal  establishments.  Consequently  it  is  not  in  the  least  probable,  that 
pure  and  genuine  fiefs,  which  were  the  price  of  military  service  only,  and 
gave  rise  to  the  great  system  of  tenures,  should  bo  the  offspring  of  such  parents. 
— ^The  same  observation  may  be  applied  to  the  prxdia  stipendiaria,  which 
some  writers  cite  from  the  books  of  the  Roman  law  as  instances  of  fiefs,  but 
which  were,  as  I  apprehend,  only  a  species  of  the  empht/teusis,  or  land  let  to 
hire.  See  Itter.  de  Feud.  Imp.  cap.  1.  sect.  3.  5.  Heinecc.  Syntagm.  Antiq. 
Rom.  lib.  3.  tit.  3.  s.  13,  and  the  word  st^ndiaria  in  the  Lexicons  of  the 
Roman  Law.  • 

As  to  the  soldarii,  who  were  the  companions  and  followers  of  the  princes 
and  chieftains  amongst  the  ancient  Gauls,  and  are  by  some  writers  considered 
as  feudal  vassals,  their  attachment  was  independent  of  land;  and  this  of  itself 
is  sufficient  to  show,  that  the  connection  was  not  the  same  as  that  which  is  the 
result  of  tenure.  However,  it  may  be  proper  to  observe,  that  a  like  sort  of 
union  between  the  princes  of  the  ancient  Germans  and  their  comites  is  agreed 
by  those  who  refer  the  origin  of  fiefs  to  a  much  later  period,  to  have  been  one 
of  the  many  causes  which  accelerated  the  progress  of  fiefs.  Itter.  de  Feud. 
Imper.  cap.  1.  sect.  4,  5. 

Another  opinion  as  to  the  beginning  of  fiefs  is,  that  the  use  of  them  may 
be  dated  from  the  time  of  the  emperor  Alexander  Severus,  who  about  the 
middle  of  the  third  century  granted  out  large  districts  taken  from  the  enemy 
on  the  frontiers  of  the  Roman  empire  to  the  dtices  limitanei  and  others  of  his 
officers  and  soldiers,  under  the  conditions  of  military  service,  and  on  those 
terms  declared  the  land  transmissible  to  heirs.    Seld.  Tit.  of  Hon.  2d.  ed.  c.  1. 

B.  28. 
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love  and  protection  of  the  lord  towards  bis  tenant,  as  hereafter 
shall  appeare.    Secondly,  Fealtyj  a  sacred  service,  ex- 


pressing by  W9^  oath  his  fidelity  to  his  lord.  f  64:,  1 

Thirdly,  jS^Nnoi^e,  which  is  tervihttmscttA^,  the  service  L  ^'  J 
of  the  shield. 

Foarthly,  KnighU  service,  for  the  defence  of  the  realme  against 
outward  hostility  and  invasions,  which  the  better  might  be  effected 
if  such  duty,  fidelity  and  love  were  betweene  lords  and  tenants, 
as  ought  to  be,  and  as  the  law  expecteth. 

Fifthly,  Socage,  the  service  of  the  plough,  aptly  placed  next 
kniffhts  service,  for  that  the  ploughmam  maketh  the  best  souldier, 
as  shall  appeare  in  his  proper  place. 

Sixthly,  Frankalmoigney  service  due  to  Almighty  God,  placed 
towards  the  middest  for  two  causes :  first,  for  that  the  middest  is 
the  most  worthy  and  most  honourable  place :  and  secondly,  be- 
cause the  first  five  preceding  tenures  and  services,  and  the  other 
sixe  subsequent,  must  all  become  prosperous  and  usefull,  by  rea- 
son of  God's  true  religion  and  service;  for  Nunguam  prosperh 
tuccedunt  res  humansB,  ubi  negligunter  divines.  W  herein  I  would 
have  our  student  follow  the  advice  given  in  these  ancient  verses, 
for  the  good  spending  of  the  day ; 

Sex  horcLS  sanno,  tatidem  des  legibus  acquis. 

Qttatuar  orabis,  des  ^pulisque  duas. 
Quod  superset  uUrd  sacris  largire  catnsenis. 

Seventhly,  Homage  auncestreU  Ancient  families  enjoying,  with 
their  blood,  the  ancient  inheritance  of  their  forefathers,  as  a  great 
blessing  of  the  Almighty. 

8,  and  9.  Serjeant^ grand  et petit,  due  to  the  king  only,  to  whom 
the  highest  and  most  eminent  honor,  ligeancc,  and  reverance  of 
all  kinde  is  due;  which  hath  two  notable  effects.  First,  imperii 
majestas  est  tutasle  salus,  according  to  the  old  rule;  and  secondly, 

it 

s.  23.  p.  882.  Duck,  de  Us.  Jur.  Civ.  lib.  1.  c.  6.  Itter.  de  Feud.  Imper.  c.  1. 
s.  8,  and  Clarke's  Connect.  Rom.  Sax.  and  Engl.  Coins,  440.  These  grantSi 
and  some  few  others  of  a  like  kind,  which  are  attributed  to  succeeding  Koman 
emperors,  give  the  semblance  of  probability  to  the  oonjecture  of  those,  who 
consider  the  feudal  estalishments,  so  common  in  the  subsequent  times,  as 
mere  imitations  of  these  examples  and  extensions  of  the  same  policy;  and  it 
must  be  owned,  that  they  at  least  seem  to  justify  Mr.  Selden  in  observing, 
that  some  use  of  fiefs  may  very  properly  be  referred  to  the  time  of  Alexander 
Severus. 

But  that  opinion  which  seems  to  have  the  most  probability,  and  is  adopted 
by  the  generality  of  the  beat  writers,  particularly  those  of  the  present  times, 
attributes  the  origin  of  the  feudal  establishments  principally  to  the  northern 
nations,  which  in  the  fourth  and  fifth  centuries  overran  the  western  part  of  the 
Roman  empire,  and  at  length  out  of  its  ruins  formed  the  principal  of  the  various 
states  and  ffovemments,  into  which  we  now  see  Europe  divided.  Many 
reasons  might  be  adduced  in  favour  of  this  opinion,  and  to  evince  that  pur- 
suing the  history  of  these  nations  from  their  first  successful  irruptions  mto 
the  Roman  empire  is  the  only  true  way  of  exploring  the  source  of  the  feudal 
institutions ;  but  this  is  not  the  place  for  a  minute  discussion  of  a  subject  so 
extensive  and  difficult. 

99^  [iSee  this  note  continued  at  the  commencement  of  Mr.  Butkr^s  notes, 
beginning,  191.  a.] — [Note  1.] 
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it  is  an  assured  meaQs  of  long  continuance  of  houses  and  families 
in  prosperous  estate,  whereof  our  author  speaketh  in  the  Chapter 
before. 

10.  Then  foUoweth  the  tenure  of  Burgage,  of  ancient  burghes 
and  cities,  &c.  which  are  to  be  supported  for  the  honour  of  the 
king,  and  for  the  maintenance  of  trade  and  traffique,  the  life  of 
all  commonwealths,  especially  of  islands. 

11.  Villenage,  for  the  performance  of  service,  yet  necessary 
service,  for  the  cleansing  of  cities,  boroughes,  mannors,  &c.  and 
for  the  better  manuring  of  arable  grounds,  and  increase  of  hus- 
bandry. 

12.  And  lastly,  tenure  by  rents,  which  are  called  vivt  reddihu, 
because  the  lords  and  owners  thereof  do  live  by  them ;  which 
they  shall  enjoy  the  better,  if  trade  and  traffique  be  maintained, 
and  our  native  commodities,  which  are  rich  and  necessary,  holden 
up  and  saleable  at  a  reasonable  value.  And  now  understanding 
his  method,  let  us  peruse  our  author's  words. 

And  as  our  author  beganne  his  first  booke  with  fee  simple, 
which  is  the  most  principall  and  worthiest  estate,  so  he  beffinneth 
his  second  booke  with  homage,  which  is  the  most  honourable  and 
humble  service. 

'^  Homage/*  is  derived  of  [a]  homo;  and  it  is  called  homagej  [a]  GUnviL 
because  when  he  doth  this  service,  he  saith,  Jeo  deveigne  vottre  »•  9,  ca.  l. 
home;  I  become  your  man.     And  in  English  homage  is  called  Brit*fo^i70*^^* 
manhood,  so  as  the  manhood  of  his  tenant  and  the  homage  of  his  172, 173. 
tenant  is  all  one.     Mutua  qutdem  dd)et  esie  dominit  tt  homagti  Flet  li.  8.  0. 16. 
fidelitatU  connexio,  Ua  audd  qtuintum  homo  debet  domino  ex  }^^'  ^  ';  ^•j  . 
hom>agiOj  tantum  iUi  dAet  dominus  ex  dominio  prseter  solam  ^^t  1. 
revereniiam. 

"  True  and  fatth/tdl,**    These  words  are  of  great  extent,  for 
they  extend  to  the  observation  of  the  lord's  counsell  in  whatso- 
ever is  honest  and  profitable,  [b]  Omni$  homo  debet  Jidem  domino  [b]  Lib.  Rnb. 
iuo  de  vita  et  membrU  tuisy  et  terreno  honorey  et  obiervaUone  con-  <^  ^^* 
$\lii  iut  per  honestum  et  utile  (comprehended  under  these  words 
true  and  faiikfuH)  salvd  fide  Deo  et  terrm  prindpi. 


[65.  "I      99^  "  Service,"  [c]  Servitium  in  lege  Anglice  regu-  W  2  H.  4. «. 
a.     J  lariter  accipitur  pro  tervilio,  quod  per  tenente$  dominis 
9uis  debetur  raiionefeodi  $ui.  But  servitium  est  duplex  ; 
gpiritualej  whereof  more  shall  be  said  in  the  Chapter  of  Frankal- 
moigne ;  et  temporale,  whereof  our  author  here  treateth.  And  he 
beginneth  with  homage,  first,  because  it  is  most  honourable,  for 
honor  plus  est  in  honorante,  qudm  in  Tumoral,     2.  It  is  most 
humhU  service  of  reverence,  and  both  of  these  for  five  causes  on 
the  part  of  the  tenant.    First,  the  tenant  when  he  doth  his  horn-  GUnril.  ot  Mir. 
age  is  discinctus,  disarmed  or  unguarded.    Secondly,  nudo  capite,  nbi  sapn. 
bare-headed.     Thirdly,  ad  pedes  domini  super  genua  projectus. 
Fourthly,  ambas  manus  junctas  inter  manus  domini  porrigit. 
Fifthly,  per  verba  omni  supplici  veneratione  plena,  he  saith,  / 
become^your  man,  dsc.     And  for  three  causes  on  the  part  of  Uie 
lord.     First,  the  lord  doth  sit.     Secondly,  he  incloseth  his  ten- 
ant's hands  betweene  his  owne.   Thirdly,  the  lord  sitting  kisseth 
the  tenant.     Prudent  antiquity  did,  for  the  more  solemnity  and 
better  memory  and  observation  of  that  which  is  to  bee  done, 
expresse  substances  under  ceremonies. 

Nil  sine  prudenti  fecit  rationc  vetuMas, 

'^  Ibecom^ 
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^^  I  become  your  man  of  life  and  limbe.'*     And  therefore  he  is 

dtsdnctusj  for  that  he  most  never  be  armed  against,  or  opposite 

Bract,  fol.  80.      to  his  lord,  but  both  life  and  member  must  be  ready  for  the  kw- 

Britton,  fall  defence  of  his  lord. 

fol.  173.  l>. 

ae.  Fleia,  lib.  3.      2.  "  (V  earMy  honor'*    Expressed  by  kneeling  at  the  feet 

***P-  ^^  of  his  lord. 

3.  Debet  quidem  tenens  manui  9ua8  uirasque ponere  intermanus 
utrfLsque  domini  ftuif  per  quod  ngnificatur  ex  parte  dominipro- 
tectio  defensio  et  warraniia,  et  ex  parte  tenentis  reverentia  et  gub- 
jectio.  So  as  the  holding  up  of  the  tenant's  hands  betokeneth 
reverence  and  subjection,  and  the  lord's  inclosing  of  his  tenant's 
hands  between  his  own  betokeneth  protection  and  defence. 

4.  <'  And  unto  you  shall  he  true  and  /aith/ttU,  and  leave  to  you 
faith,  (fee."  This  faith,  Jides^  or  fczdus  perpetuum,  this  perpetuall 
league  between  the  lord  and  the  tenant  is  expressed  by  the  lord's 

Bract,  nbi  sopnu  kissing  of  the  tenant.    And  some  say,  that/oMfiM  dicitur  dfide^ 
Brii.  fol.  174.      qjiio^  fide:s  inUrpoxdtur,  And  so  firme  and  strong  was  this  league 

between  them,  that  by  the  ancient  law  of  England,  nihil  facere 
potest  tenens  propter  obHgationem  homagtt,  quod  vertatur domino 
ad  exhceredationem,  vel  aliam  atrocem  injuriam.  Nee  dominie 
tenenti  ^  cowverso,  Qudd  sifecerint,  dissolvitur  et  extinguitur  ko- 
magium  omnind  et  homcegii  connexio  et  obligatio,  et  erit  indejus^ 
turn  judicium  cum  venerit  contra  homagium  et  fidelitatis  sacra' 
m^entum,  qudd  in  eo  in  quo  ddinquunt  puniantur,  s.  in  person  d 
domini,  ^udd  amittcU  daminiuf»,  et  in  persond  tenentis,  qudd 
amittat  tenementum. 

"  For  the  tenements  that  I  daime  to  hold  of  you,''  Britton 
[a]  Brit  qM  saith,  that  [a]  in  doine  of  homage  he  must  name  the  lands  or 
!PP"^'  ..  tenements  for  which  he  doth  bomafre  in  certaintie:  and  the 

OlanWL  lib.  9.     I'G&son  IS,  ne  in  capttone  homagtt  contingai  dommum  per  negn- 
capw  1.  gentiam  decipi  vel  per  errorem, 

Mir.  cap.  8.  d»        Jq^  i]^q  better  understanding  of  that  which  shall  be  said  here- 

ooMge.  after,  it  is  to  be  knowne,  that  first,  there  is  no  land  in  England 

in  the  hands  of  any  subject  (as  it  hath  been  said)  but  it  is  holden 

of  some  lord  by  some  kind  of  service,  as  partly  hath  been  touched 

before  (1). 

Secondly, 


in  Eni 


1)  According  to  this  position,  of  which  the  truth  is  undeniable,  all  the  lands 
kgland,  except  those  in  the  king's  hands,  are  feudal.  This  universality  of 
tenures,  if  not  quite  peculiar  to  England,  certainlv  doth  not  prevail  in  several 
countries  on  the  continent  of  Europe^  where  the  feudal  system  has  been 
established ;  and  it  seems,  that  there  arc  some  few  portions  of  allodial  land  in 
the  northern  part  of  our  own  island.  In  France  they  still  have  their /ra»c-a/^y 
which  is  the  name  by  which  dUodial  land  is  distinguished,  as  well  as  their  >?«/%; 
and  in  some  provinces,  such  as  Provence,  Languedoc,  and  others,  which  not 
having  any  couiume  or  system  of  customary  law,  adopt  the  written  or  Roman 
laW;  the  country  is  so  far  from  being  wholly  feudal,  that  all  inheritances  are 
presumed  to  be  quite  free  from  feudal  dependance  till  the  contrary  is  proved, 
and  therefore  are  called /ra^ic-a^ett  sans  titre,  that  is,  free  without  the  possessors 
being  obliged  to  prove  them  so.  Instit.  Droit.  Franc,  par  Areou,  1.  2.  c.  3. 
Decis.  Nouv.  par  Benisart,  tit.  Franc-aleu  and  Droit-ecrit.  Evan  in  Normandy, 
from  which  country  our  ancestors  borrowed  at  least  some  parts  of  our  law  of 
tenures,  and  where  the  feudal  policy  with  its  utmost  rigors  is  supposed  to  have 
been  so  early  and  so  completely  introduced,  a  remnant  of  allodial  land  is  still 

to 
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Secondly,  all  the  lands  [6]  within  the  realme  were  originally  W  is  E.  3.  35. 
derived  from  the  crowne,  and  therefore  the  kin^  is  sovereigne  JJf'f'g' 
lord,  or  lord  paramount,  either  mediate  or  immediate^  of  all  and  s  H.  7. 12. 
every  parcell  of  land  within  the  realme  (2). 

Thirdly,  that  in  ancient  times  lords  upon  the  creation  of  their 
tenures  did  not  only  receive  rents,  services,  and  profit,  &c.  for 
which  they  might  distreine  and  have  other  remedy,  but  also 
tooke  an  humble  submission  of  his  tenant  by  profit  and  oath 
for  to  homage  fealty  is  incident),  to  be  true  and  faithfull  to  him 
or  the  tenements  holden  of  him,  which  submission  is  called 
homage  and  fealty  according  to  the  tenure  reserved. 

"  Saving  the  faith  that  I  owe  unto  our  tovrreigne  lord  the  king,*'  OUnyll.  lib.  9. 
Both  because  there  is  homagium  ligeum,  which  is  due  to  the  ^l^^  3  ^ 
king  onely  and  also  because  he  is  sovereign  lord  over  all  (3).       Fealty. 
Braot  ubl  nipra.    BriL  abi  rapra.  Inter  Inqnii.  apnd  Lsnoeston,  anno  6  E.  1.  Coranb.  in  Tbes. 

I  have 

to  be  found,  and  there  reformed  coutoumier  expressly  divides  the  estates  into 
franfxilen  and  tenures,  Littlet.  par  Houard,  v.  1.  p.  196,  and  Cout  Reform. 
Norman  par  Berranlt,  art.  102.  The  German  and  Dutch  lawyers  make  the 
like  distinction  with  respect  to  lands  in  their  countries ;  and  they  must  almost 
necessarily  have  a  considerable  proportion  of  allodial  land,  as  the  rule  of  their 
courts  of  justice  is  to  presume  in  favour  of  it,  whenever  the  quality  of  the  land 
appears  doubtful.  Heinecc.  Elem.  Jur.  Oerm.  lib.  2.  tit.  1.  s.  85.  Bar.  Inst. 
«i  ur.  Priy.  Oerman.  sect.  705,  706,  and  Yoet.  ad  Pandect,  lib.  38.  Bigres.  de 
Fend.  sect.  4.  As  to  Scotland,  lord  Stair  expresses  himself  rather  ambiguously 
on  the  subject ;  for  he  says  that  there  remains  little  of  allodial  land  in  Scotland^ 
but  in  a  few  years  after  observes,  that  the  glebes  of  the  clergy,  which  seem  to 
come  nearest  to  aHodials,  are  more  properly  mortified^  or  as  we  should  call 
them,  mort^nain  fees,  Stat.  Inst.  b.  4.  t.  3.  s.  4.  However,  other  respectable 
authors  rank  the  manses  and  glebes  of  the  Scotch  clergy  amongst  things  allo- 
dial }  and  write  as  if  they  thought  that  the  law  of  fiefs  had  not  yet  pervaded 
the  Orkneys.     Ersk.  Princ.  Law  Scot.  126.   Ess.  Brit.  Antiq.  19. — ^[Note  8.] 

(2)  See  ante  fol.  64.  a.  note  1.  and  fol.  1.  b.  note  1. 

(3)  Vid.  As  to  the  homage  by  the  king  of  England  to  the  king  of  Francey 
for  the  dutchy  of  Aquitain,  dhc.  It  was  doubted,  whether  the  homage  ought 
to  he  liege ;  hut  at  length  it  was  resolvedy  that  it  should  he  liege ;  and  for 
that  purpose  writs  patent  were  made  hy  the  king  of  England  settling  it  in 
this  way,  viz.  thai  the  king  of  England  duke  of  Guyen  should  hold  his  hands 
between  Oie  hands  of  the  king  €f  France,  and  he  who  should  speak  for  the  king 
of  France  should  address  his  words  to  the  king  of  England  duke  of  Guyen, 
and  should  say  (htu,  Bo  you  remain  a  liege  man  of  the  king  of  France,  my 
lord  who  is  here,  as  duke  of  Guyen  and  peer  of  France,  and  promise  to  bear 
him  faith  and  loyalty  ?  say  yes }  and  that  the  said  king  duke  and  his  succes- 
sors dukes  of  Guyen  should  say  yes ;  and  that  then  the  king  of  France  should 
receive  the  said  king  of  England  and  duke  to  the  said  homage  and  faith,  and 
with  a  kiss  saving  his  right  and  the  other's.  1  Pars.  Pat.  5  B.  3.  m.  19. — For 
the  homage  done  to  the  Pope  by  king  John,  see  M.  Paris,  237.  Hal.  MSS. — 
For  a  full  account  of  the  circumstances  which  attended  Edward's  homage 
for  Guienue,  &c.  see  1  Tind.  Hap.  fol.  ed.  412.  See  also  Froiss.  1.  1.  c.  25.  and 
4  Rym.  Feed.  388  to  390,  there  cited,  and  Bu  Fresn.  Glos.  voc.  Homagium, 
Mr.  Tindal  in  a  note  on  Kapin  observes,  that  liege  or  full  homage  is  done  with 
head  bare  and  sword  ungirt,  as  if  that  was  the  thing  which  chiefly  distinguished 
homage  ligeum  from  homage  non  ligeum.  But  in  truth  that  formality  was 
incident  to  both,  and  the  difference  between  the  two  was  of  a  more  essential 
kind,  and  Philip  de  Yalois  of  France  and  our  Edward  the  Third  knew  this,  or 

probably 


65.  a.  65.  b.]  Of  Homage.        L.  2.  C.  1.  Sect  5a 

I  have  aeene  an  ancient  record  in  Anno  6  Edw.  1,  in  these 
words.  Mtehael  de  North,  qui  teguiturpro  rege,  queriiurf  qudd 
cum  daminus  rex  ratione  regioB  dignitatis  et  coronm  8U€b  tale  habefU 
privHegium  qudd  ntUhu  in  regno  suo  de  cUiquo  qui  ni  in  regno 
AnglioB  alicui  homagium  /acere  debeat,  vd  aliquis  hujuamodi  ho- 
magium  ah  aliquo  rectpere  ddfeat,  niti/aetd  mentione  de  homagio 
dominoregidebiUoeidemdominoregifidditerobtervand^  WalteriuM 
Ihcon'  qnscopuSy  in  eontemptu  domini  regis,  ei  ad  mani/eatant 
quoadprivH^umprcedictutn  ipiius  dominiregis  exhceredationem, 
et  at  damnum  ei  dedecus  ipsius  domini  regis  ad  valentiam  decern 
mWH  librarum  de  Henrico  de  Pomerayy  Humid  de  Kanc\  Jo^ 
hanne  de  BeUo  Prato,  Laurentio  filio  Ric^  Johanne  le 


Soer,  WiUidmo  de  Alea^,  99^  Eudone  de  Tranadj  Ro-  f^^-l 
gero  le  Chros,  Johanne  le  Lunge,  Rado  de  BeviU,  Gui'  L  ^-  J 
done  Novant^  WiUidmo  de  Rauskerrek,  et  Hen.  Cannd, 
accmit  serviiia  contra  privHegium  prcedicf,  nuUA/actA  mentione 
de  homagio  etfidditaie  domino  regi  debitis.  And  judgement  in 
the  end  was  given  against  the  said  bishop. 

'^  King,  Oar  ancestors  the  Saxons  termed  him  Coning  or 
Cyning,  a  name  signifying  power  and  skill,  which  by  way  of  con- 
traction we  now  ciul  King.  This  name  the  Saxons  with  a  small 
alteration  had  from  the  nrittaines,  who  called  him  Koningh  or 
Koninck.  In  French  he  is  called  Roy,  in  Italian  Re  in  Spanish 
Rey,  all  deriyed  from  the  Latine  (Rex),  of  the  true  signification 
[djlfiiror^ea.  1.  whereof  Ton  shall  read,  \d]  plentiral  matter  in  our  old  bookes. 
r*2^i6ot?14J  *®  homage  is  diyided,  first  in  homagium  ligeum,  et  non 

Bract  fo.  5.      '  ligeum  (1). 

107.  868.  369.  2.  In  homagium  aniecessorium,  et  non  anteeessorium(2).    It 

Ileta.  lib.  1  ^  ^^^  necessary  to  be  knowne  what  tenant  that  holdeth  by 
cap.  6.  *  homage  shall  do  homage,  [e]  Item  videndum,  quis  potest  homa-- 
Forteaoiie,  gium/acere.  Sciendum  est,  qudd  quilU>et  liber  homo,  tarn  masculus 

fiSm  ^f  ^1^  c^'  qudm/osmina,  cUricus  et  laictu,  m^jor  et  minor  ;  dum  tamen  electi 
89  99.'uid  *  in^iscopospostconsecr<Uionem  hoinagiuninon/aciant,quicquid 
Pr»  65.  /acerint  ante,  sed  taniian  fidditatem  (3).  Oonventus  autem  homcL- 

'•]  GlmnriL 

ib.  9.  oa.  1.    Bracton  foL  78.  b.    Britt  o.  68.  fo.  170, 171. 
Fleta.  lib.  8.  cap.  16 

gium 


\ 


probably  there  would  not  have  been  so  much  difficulty  in  adjusting  the  cere- 
mony between  them.  Homage  ligeum  was  without  any  saving  or  exception  of 
the  faith  due  to  the  king  or  other  lords;  but  homage  non  ligeum  had  such  an 
exception.  The  former  properly  came  from  the  subject  to  the  sovereign; 
the  latter  from  one  subject  to  another.  The  former  generally  and  in  strictness 
included  allegiance  as  a  subject  and  could  not  be  renounced ;  though  some- 
times, when  done  by  one  who  was  himself  a  sovereign  prince  as  a  mark  of 
feudal  dependance  in  respect  not  of  his  whole  dominions  but  only  of  s^part  of 
them,  it  was  not  understood  with  so  much  latitude ;  but  the  latter  never  im- 
ported any  thing  more  than  a  connection  in  the  way  of  tenure,  which  the 
homager  miffht  at  any  time  free  himself  from  by  renouncing  the  land  he  was 
invested  with.  See  Du  Fresn.  Gloss,  voc.  Hominium  et  Ligeus,  and  Spelman, 
Oloss  voc.  Homagium  et  j&i/an^.-— [Note  4.] 

(1)  See  note  8,  in  65.  a. 

(2)  That  is  auncestral  and  not  auncestral,  as  to  which  see  post.  109.  b. 

(S)  Homage  done  to  the  king  by  a  bishop  salvo  suo  ordine.    Jti,  Paris,  101. 
Hal.  MSS.— See  what  is  said  by  lord  Ooke,  in/ra. 


L.  2.  C.  1.  Sect.  86.     Of  Homage.  [65.  b. 

gium  non  faciei  dejure,  ncutnec  ahbcLSy  nee  prior,  ed  qubd  tenent 
nomine  alieno,  scilicet  nomine  ecclesiarum. 

[g]  One  within  the  age  of  21  yeares  may  doe  homage ;  bat  [^]  GiAoril. 
Bracton  saith  he  cannot  doe  fealtie^  because  in  doing  of  fealty  ^*>-  ••  ®*?:,J'2 
he  ought  to  be  sworae,  which  an  infant  cannot  be  (4).     Bat  tj^^^^' 
lome  opinions  be  in  our  bookes  to  the  contrary,  Tiz.  that  an  Fieta,  lib.  3. 
infant  shaU  doe  fealtie ;  but  I  take  it  to  be  meant  of  homage,  <»P*  ^^  ^• 
and  herewith  {h]  agreeth  BritUmj  who  saith,  et  tout  9oit  que  24!' 3]  63  64. 
enfant  deins  age  fait  homage,  pur  ceo  ne  voUns  nous  my  que  xl  32  E.  3.  Age,  80. 
face  serement  defecdtie,jesque  a  taunt  gue  il  soit  depleine  age  ;  A  tit  per  qa» 
et  tout  soit  ceo  comon  dit  dd  people  que  fait  de  enfant  fait  deins  !?q^4  5 
age  ne  soil  fait  my  a  tener  estable.      Volons  neque  dent,  que  che9-  33  h!  6. 16. 
cun  home  et  chescunfeme,  de  quel  age  que  Us  soient,facent  homage  20  E.  3.  per 
a  lour  seigniour  sohnque  Vestatut  de  la  grand  charter,  nHBritton  ^^ 

GlanvtU  saith,  [i]  women  shall  not  do  homage ;  but  Littleton  foL  171.    ' 
saith  that  a  woman  shall  doe  homage,  but  she  shall  not  say,  [«]  GlanTil. 
I  become  your  woman,  hut  I  do  to  you  Jiomage;  and  so  is  GlanvUl  ^'J' «  \\m 
to  be  understood,  that  she  shall  not  doe  compleate  homage.  lUgist  296. ' 

Britton,  ubi  mipra.    Mirror,  ea.  1.  Beet  8. 


Sect  86. 

^  UT  if  an  abbot,  or  a  pry  or,  or  other  man  of  religion,  shall  doe 
homage  to  his  lord,  heshallnotsay,  I  become  your  man,  ^c.for  that 
he  hath  professed  himself e  to  be  onely  the  man  of  God.  But  he  shall  say 
thus :  I  doe  homage  unto  you,  and  to  you  I  shall  be  true  and  fait^full, 
and  faith  to  you  bearefor  the  tenements  which  I  hold  ofy<m,  saving  the 
faith  which  I  doe  owe  unto  our  Lord  the  king, 

NO  man  of  religion  when  [A;]  he  doth  homage  shall  say,  /  [ib]  GIadtU. 
become  your  man  ;  because  he  hath  profes^  himselfe  the  p-i-  ^  ?; 
man  of  God ;  yet  shall  he  doe  homage,  and  shall  say,  \J]  I  do  to  jj}^  2,  Vs.         ' 
you  homage,  and  to  you  shall  be  true  andfaithfuU,  &c.  And  note,  Braoton,  cap.  68, 
that  here  religion  is  taken  largely,  for  it  extends  not  only  to  ^^^  ^^  *• 
regular  persons,  as  abbots  and  the  like,  but  also  to  all  ecclesiaS'^  ^  yid.  Beet 
ticall  persons,  as  bishops,  deanes,  or  any  other  sole  ecclesiasticall  96.  A  133. 
body  politike ;  and  so  it  is  the  use  at  this  day,  which  also  ap- 
pcares  in  our  old  books. 

And  it  is  to  be  observed,  that  in  old  bookes  and  records,  the 
homage  which  a  bishop,  abbot,  or  other  man  of  religion  doth, 
is  calkd  fealty,  for  that  it  wanteth  these  words  (I  become  your 
man,')  But  yet  in  judgement  of  law  it  is  homage,  because  he 
saith,  I  doe  to  you  homage,  &c.  and  so  of  a  woman. 

Sect. 


(4)  Infant  casU  essoin  of  being  in  ike  kin^ s  service  for  another,  21  E,  3.  83. 
He  shall  do  fealty,  24  K  3.  63,  64.  Hal.  MSS. — ^In  casting  an  essoin  de 
servitio  regis,  the  essoinor,  that  is,  he  who  casts  the  essoin  for  the  absent  per- 
son, must  swear  to  the  truth  of  the  essoin ;  and  which  explains  the  object  of 
the  case  cited  by  lord  Hale.  See  2  Inst.  314.  See  further  as  to  the  swearing 
of  an  infant,  post.  158.  a. — [Note  5.] 


66.  a.]  Of  Homage.      L.  2.  C.  1.  Sect.  87,  88. 

Sect.  87-  [^a?'J 

jj^LSOy  if  a  woman  sole  shall  doe  homage^  she  shal  not  say^  I  become 
your  woman  ;  for  it  is  not  fitting  that  a  woman  should  say^  that  she 
wiU  become  a  woman  to  any  man,  but  to  her  husband^  when  she  is  mar- 
ried. But  she  shall  say^  I  do  to  you  homage^  and  to  you  shall  be  faith- 
full  and  trucy  and  faith  to  you  shall  bear  for  the  tenements  I  hold  of 
youy  saving  the  faith  I  owe  to  our  sovereigne  lord  the  king, 

[m]  For  like  ^^VOR  it  is  not  fitting y  &c**     By  ibis  it  appeareth,  [m]  that 

reaaons  ab  in-  argumentum  ah  inconvenienti  plurimum  valet  in  legey  as 

vid^SeotTfss  often  shall  be  observed  hereafter.     Non  solum  quod  licet  sed 

139. 231.  269!  quid  est  conveniens  est  considerandum.     Nihil  quod  est  incon- 

440. 478.  665.      veniens,  est  lidtum  (1). 
722. 730.  '  ^  ^ 

31  H.  7. 13.    F.  N.  B.  230.  D.    16  H.  7.  9L 


Sect.  88.  (2). 

ALSOy  a  man  may  see  a  good  note  in  M.  15  E.  3,  where  a  man  and 
his  wife  did  homage  andfealtie  in  the  common  placey  which  is  written 
in  this  forme.  Notey  that  I.  Lewkner  and  Eliz.  his  wife  did  homage  to 
W.  Thorpe  in  this  manner :  the  one  and  the  other  held  their  hands  joyntly 
betweene  the  hands  ofW,  T.  and  the  husband  saith  in  this  forme :  We 
doe  to  you  homagey  and  faith  to  you  shall  beareforthe  tenements  which 
we  hold  of  A.  your  conusory  who  hath  granted  to  you  our  services  in 
B.  and  C.  and  other  towneSy  ^c.  against  all  nations  (encountre  touts 
gents)(8),  saving  the  faith  which  we  owe  to  our  lord  the  kingy  and  to  his 
heireSy  and  to  our  other  lords  ;  and  both  the  one  and  the  other  hissed 
him.  And  after  they  did  fealticy  and  both  of  them  held  their  hands 
upon  the  bookey  and  the  husband  said  the  wordsy  and  both  kissed  the 
booke- 

m 


Cl)  Arguments  from  inconvenience  certainly  deserve  the  greatest  attention, 
ana  where  the  weight  of  other  reasoning  is  nearly  on  an  equipose,  ought  to 
turn  the  scale.  But  if  the  rule  of  law  is  clear  and  explicit,  it  is  in  vain  to 
insist  upon  inconveniences;  nor  can  it  be  true  that  nothing  which  is  incon- 
venient is  lawful,  for  that  supposes  in  those  who  make  laws  a  perfection  which 
the  most  exalted  human  wisdom  is  incapable  of  attaining,  and  would  be  an 
invincible  argument  against  ever  changing  the  law. — [Note  6.] 

(2)  In  the  Rohan  edition,  and  in  those  of  Pynson  and  Bedman,  this  Section 
is  transposed  to  the  Chapter  of  Fealty. 

(3)  Lord  Coke's  translation  of  the  word  gents  is  erroneous ;  for  as  Mr.  Madox 
justly  remarks,  though  the  Roman  word  gens  signifies  sometimes  a  nation,  and 
sometimes  ik  family,  and  gens  is  Romanick  or  bastard  RoTnan,  and  derived  from 
gcTiSy  yet  like  many  other  Romanick  words  it  acquired  a  new  import,  and 
according  to  that  denotes  men  or  persons.  See  Mad.  Bar.  Angl.  167,  and 
Hist.  Exchcq.  in  Pref.  p.  13.— [Note  7.] 


L.  2.  C.  1.  Sect.  89,  90.    Of  Homage.        [66.  a.  66.  b. 

]N  thisTn]  record  three  things  are  to  be  observed.  M  Mich. 

1.  How  necessary  and  profitable  records  and  observations  if^J^rie^^iOJ, 
are,  albeit  they  were  not  published  in  print :  for  at  the  time  ' 

when  Littleton  wrote,  this  record  was  not  printed. 

2.  That  the  husband  and  wife  doing  homage,  the  husband  shall 
spoake  the  words  for  them  both,  viz  vVe  doe  to  you  homage,  &o. 

3.  That  the  homage  which  the  husband  and  wife  doe,  is  the 
very  homage  which  the  wife  should  doe  alone.  But  this  joint 
homaffe,  done  by  the  husband  and  wife,  is  intended  to  be  before 
issue  had  between  them,  whereof  more  shall  be  savd  hereafter. 
And  it  is  to  be  observed,  that  very  few  cases  ruled  or  resolved 

in  the  reigne  of  Edward  the  third,  but  the  same  or  the 


[66. 1  like  W9^  had  been  ruled  or  resolved  in  the  raignes  of 
b.    J  Edward  the  second,  Edioard  the  first,  or  before,  as  for 

example  for  warrant  hereof,  vide  Hill.  17  E,  2.  Rot.  Hill.  17  E.  2. 

Pari,  &c.  Rot.  ParL  Ae. 


Sect  89. 

J\TOTEy  if  a  man  hath  severall  tenaneiesy  which  he  holdeth  of  $everaU 
lordsj  that  is  to  %ay^  every  tenancy  by  homage  ;  then  when  he  doth 
homage  to  one  of  his  lords^  he  shall  say  in  the  end  of  his  homage  donCj 
Saving  the  faith  which  I  owe  to  our  lord  the  king,  and  to  my  other 
lords  {1) 

^^    A  ND  to  my  other  lords,"     This  saving  for  other  lords  is 
good  for  explanation,  albeit  the  homage  is  referred  onely 
to  the  tenements  which  he  holdeth  of  him  to  whom  he  doth  the 
homage. 


Sect.  90. 

^JOTSy  none  shal  do  homage  hut  such  as  have  an  estate  in  fee  simple^ 
or  fee  taile^  in  his  owne  rights  or  in  the  right  of  another.  For  it  is 
a  maxime  in  law,  that  he  which  hath  an  estate  but  for  terme  of  life  shal 
neither  do  homage  or  take  homage.  For  if  a  woman  hath  lands  or  tene- 
ments in  fee  simple^  or  in  fee  taile,  which  she  holdeth  of  her  lord  by  homage^ 
and  taketh  husbandy  and  have  issue,  then  the  husband  in  the  life  of  the 

wife 

(1)  This  express  savin/;;  of  the  &ith  due  to  the  king  was  formerly  of  conse- 
quence, being  calculated  to  prevent  that  entire  dependance  of  the  tenant  on 
his  immediate  lord,  the  idea  of  which  in  times  when  the  feudal  institutions  were 
in  their  full  vigour,  operated  very  strongly,  and  tended  to  depress  the  authority 
of  the  sovereign.  See  a  sensible  note  on  this  subject  in  Litt.  par  Houard,  v.  1. 
p.  1 14,  and  121.  In  another  place  lord  Coke  cites  an  instance  of  an  information 
on  the  part  of  the  crown  against  a  bishop,  for  receiving  homage  from  his  tenants 
without  any  saving  of  the  faith  due  to  the  king  \  but  it  doth  not  appear  by  the 
extract  which  lord  Coke  gives  of  the  record,  how  this  contempt  of  the  royal 
authority  was  punished.     See  ante  65.  a. — [Note  8.] 


66.  b.  67.  a.]  Of  Homage.    L.  2.  C.  1.  Sect.  90. 

wife  ihaUdoe  homage  (2),  because  he  hath  title  to  have  the  tenements  by  the 
cu9te$ie  of  Ungland  if  he  surviveth  his  wife^  and  also  he  holdeth  in  right 
of  his  wife.  But  if  the  wife  dies  before  homage  done  by  the  husband 
in  the  life  of  his  wife,  and  the  husband  holdeth  himself  e  in  as  tenant  by 
the  curtesiey  then  he  shall  not  doe  homage  to  his  lordj  because  he  then 
hath  an  estate  but  for  terme  of  life. 
More  shall  be  said  of  homage  in  the  tenure  of  homage  ancestrelL 

^^  TN  the  right  of  another*^     As  the  husband  and  wife  in  the 
right  of  his  wife,  the  bishop  in  right  of  his  bishopricke^&c. 
the  abbot  or  prior  in  ri^t  of  his  monastery,  &c.     But  no  cor- 
Qp]  3S  H.  8.  tit    poration  aggregate  of  many  persons  capable,  [p]  be  the  same 
?^^i'i  ^^'  ^^'    eceles]asti(»ri  or  temporally  can  doe  homage,  as  a  deane  and 
7  Co!  lo!  chapter,  maior  and  commonalty,  and  such  like,  albeit  they  be 

10  Co.  31.  seised  in  fee  of  lands  holden  by  homage,  yet  shall  not  they  doe 

homage.  And  the  reason  is,  because  that  homage  must  be  done 
in  person,  and  a  corporation  aggregate  of  many  cannot  appeare 
in  person ;  for  albeit  the  bodies  naturall,  whereupon  the  bodie 
politique  consist,  may  be  seene,  yet  the  bodie  politique  or  cor- 
porate itselfe  cannot  be  scene,  nor  do  any  act  but  by  attumey, 
and  homage  must  ever  be  done  in  person,  &c.  (3)  And 


albeit  an  W9^  abbot  and  covent  is  a  corporation  aggre-  f  67. 1 
gate  of  many,  yet  because  the  covent  are  all  dead  per-  L    ^   J 
sons  in  law,  the  abbot  alone  in  nature  of  a  sole  corpo- 
ration shall  doe  homage. 

(Ante  10  b.  ^^  ^  maxtme  in  law."  A  maxime  is  a  proposition,  to  be  of  all 

PoflL  S43.  ti)  men  confessed  and  granted  without  proofe,  argument,  or  dis- 
course. Contra  negantem  principia  none  est  disputandum.  But 
of  this  somewhat  hath  beene  said  before. 

M  GranTiL  "  Be  tckxch  hath  an  estate  but  for  terme  of  life"  M  A  parson 

lib.  9.  cap.  2.  or  vicar  of  a  church,  that  hath  a  qualified  fee,  [r]  and  yet  to 

T"irM?B**i  tit  ^*^7  intents  upon  the  matter  but  an  estate  for  lite,  can  neither 

Jaris  utriim,  13.  receive  (1)  homage  nor  do  homage,  as  a  bishop,  an  abbot,  or  any 

(Post  341.  b.)  such  like,  that  hath  a  fee  absolute,  may.     fsj  So  if  a  man  and 

^0  E  s'  15  ^'  ^^  "^'^^^      seised  in  fee  of  a  seigniorie  in  the  right  of  his  wife, 

3  E.  3.'  ^^e  husband  shall  not  receive  homage  alone,  but  he  and  his  wife 

Avowrie,  17S.  together.    \t\  But  if  the  husband  in  that  case  hath  issue  by  his 

[•]  2  B.  2.  ^ife,  then  he  shall  receive  homage  alone  during  the  life  of  his 

AtOWiJFj  loo. 

F.  K.  B.  257.  18  E.  3.  Qard.  39.  [t]  27  Asa.  p.  51.  F.  N.  B.  257.  13  H.  6. 
Avowrie,  21.  i3  E.  3.  13.  U  B.  3.  41.  3  B.  3.  Arowrie,  175.  13  E.  3. 2.  Gard. 
39.    22  E.  3.  foL  19.  Gard.  44. 

wife; 

(2)  F.  N.  B.  257.  Husband  alone  doth  fealty  before  (he  having  of  issue. 
Nota,  before  issue  the  avowry  for  Jiomage  shaU  be  on  Oiehusband  and  wife^  and 
not  onljf  on  the  wife.  29  E,Z,  15.  But  after  issue  the  avowry  for  homage  shall 
be  on  the  husband.  But  till  the  lord  have  notice  of  the  having  issue,  he  may 
avow  upon  both. .  7  E.  4.  27.  The  husband  only  shaU  do  the  homage,  quia  si 
dominus  adiret  praslium,  vir  conseouturus  esset  eum,  non  mulier.  13  E.\. 
Avowry,  234.  Hal.  MSS.— [Note  9.] 

(3)2  E.  3.  10.  accord.   Hal.  MSS.— [See  also  Peake's  Evid.  157.  169.] 
(1)  Lord  Coke  in  another  place,  where  he  explains  for  what  purposes  a  par- 
son hath  a  fee,  and  for  what  an  estate  for  life  only,  says,  that  he  may  receive 
homage,  and  cites  Bro.  Abr.  temps  E.  1.     Incumbent,  19.     But  the  book  re- 
ferred to  agrees  with  the  doctrine  here. — ^[Note  10.] 


L.  2.  C.  1.  Sect.  90.      Of  Homage.  [67.  a.  67.  b. 

wife;  and  the  reuon  is,  because  he  by  hayiiiff  of  issae  ia  intitled 
to  an  estate  for  terme  of  his  owne  life,  in  his  owne  right,  and 
yet  is  seised  in  fee  in  the  right  of  his  wife,  so  as  he  is  not  a  bare 
tenant  for  life.     But  if  his  wife  dye,  then  he  hath  onely  but  an 
estate  for  life,  and  then  he  cannot  receive  homage.     Yet  tenant 
for  life  or  years  of  a  seigniory  [ti]  shall  haye  ward,  marriage,  and  M  ^  B*  2. 
reliefe,  and  shall  suppose  that  the  tenant  died  in  the  fealty  of  the  ,,*^q^^^'  ^.g 
pi.  [x]   Fieri  jXMSunt  hoTnagia  lihero  homini  tdm  mcuculo  qudm  22E.s!oard.i4! 
jfoemincBf  tdm  majori  ^dm  minorij  tdm  dertco  qudm  laico,         M  GUnriL 

lib.  9.  ean.  3. 

18  E.  8.  7.  48  B.  8. 13.  44  B.  8.  41.  13  H.  «.  Avowrie,  21.  8  H.  ft.  IS. 

7B.4.27.  F.N.  B.  267. 

^And  have  issuer  then  the  htuhand  in  the  life  of  the  wi/e  shall 
doe  homage.'*  The  reason  hereof  is  rendred  before,  and  also 
that  after  the  death  of  his  wife  he  beins  but  a  bare  tenant  for 
life  shall  doe  no  homage;  for  regularly  it  is  true,  that  he  that 
cannot  receive  homage  in  respect  of  the  weaknesse  of  his  estate 
in  the  seigniory,  shall  not  doe  homage,  if  he  hath  a  like  estate 
in  the  tenancy. 

If  a  man  hold  of  the  king,  and  hath  issue  divers  daughters,  and 
dyeth,  the  king  shall  have  homage  of  every  one  of  these  daughters. 
And  this  [a]  appeareth  by  the  statute  De  Eihemid  anna  14  H,  8.  [a]  14  h.  8.  tit. 
to  be  the  common  law;  for  that  act  saith,  In  regno  nostro  Anglice  Pnerog.  6. 
talis  est  lex  et  consueiudo,  qudd  si  quis  tenuerit  de  nobis  in  capites 
et  hahtierit  filias  hctredeSy  ipsopatre  de/uTicio,  antecessores  nostri 
hahuerunt  et  semper  nos  hahuimus  et  cepimus  homagium  de  omnibus 
hujusmodi  JUicius,  et  singulce  earum  tenent  de  nobis  in  capite  in 
hoc  casu.  And  therefore  where  by  the  [b]  statute  De  Pnrrogativd  rp-]  pmrog. 
R^iSf  it  is  provi(led,  Siuna  hcereditasj  dec,  that  is  but  an  affirmance  Regis,  oap.  5. 
of  the  common  law.     [c]  But  this  is  to  be  understood  where  the  [e]  statat.  do 
coheirs  be  of  full  age;  fur  if  they  be  within  age  and  iix  ward  to  homagio  ca- 
the  king,  Primogenita  tantum  faciei  homagium  pro  se  et  sororibus  C*?^?-?"*™^ 
suiSf  et  alicB  sororeSf  dim  ad  atatem  pervenerint,  facient  servitia 
dominis/eodorumpermanumprimogenitce,  [d]  And  therefore  if  a  [</]  oianvil. 
man  hold  of  a  common  person  by  the  service  of  homage,  and  lib.  7.  cap.  3. 
hath  issue  divers  daughters  and  dyoth,  the  eldest  daughter  onely  ^  ^*^J  ru^P*  ^' 
shall  doe  homage  for  her  and  all  her  sisters.    And  this  appeareth  ^^  homagio* 
also  by  the  statute  of  Hibemia,    Primogenita  tantum  faciei  ho-  capiendo,  A 
magium  domino  pro  se  et  omnibus  sororibus  suis.  And  the  reason  ^^v?'  ^\'^?'Aa' 
IS  there  rendered  afterward,  Quia  omnes  sorores  sunt  quasi  unvs  y,^  171^  172. 
h>ceres  de  und  hcereditate.  [e]  But  if  the  coparceners  in  that  case  Fleta,  lib.  3. 
make  partition,  then  every  one  shall  doe  homage,  because  now  it  ^^''jtA^V^ru^^' 
is  not  vna  seddiversa  hareditas.  [/J  And  so  it  is  if  one     '   ^\ 


[67.  n  make  a  feoffment  in  i^^'fee  (which  is  a  partition  in  law  F.  N.  B.  161. 
b.     I  for  that  part)  the  feoffee  shall  do  homage  for  every  P®*  ^^^ 
tenant  in  common  shall  doe  Beverall  services.    And  it  23. 24. 
hath  been  adjudged  [g"]  in  our  bookes,  that  if  the  eldest  co-  (Post  164.  b.) 
parcener  doe  homage  to  the  lord,  and  afterward  the  younger  re]!*.  N.  B.  162. 

Vide  11  E.  3.    Ayowrie,  101.  [/]  45  B.  3.  23.    24  E.  3.  73.    Marlbridge,  cap.  9. 

F.  N.  B.  162.  Qy]  2  K  2.    Ayowrie,  179.    2  Ro.  Abr.  614.    (F.  N.  B.  135.) 

sister 

(2)  This  seems  to  be  the  same  as  is  now  called  17  £.  2.  st.  2,  and  is  printed 
in  our  statute  books  by  the  title  of  Modus  faciendi  homagium  et  Jidelitatem. 
But  Mr.  Madox  with  reason  observes,  that  it  is  not  a  statute,  but  only  a  pre- 
cedent of  the  form  of  doing  homage.  Mad.  Bar.  Ang.  272.  A  like  remark 
is  made  by  Mr.  Barrington.  See  Observat.  on  Ant.  Stat.  2d  ed.  p.  159. — 
[Note  11.] 


67.  b.]  Of  Homage.      L.  1.  C.  1.  Sect.  90. 

sister  maketh  a  feoffment  in  fee  of  her  part,  the  lord  shall  haye 

homage  for  the  part  of  the  younger  sister;  for  that  which  was 

una  hasreditaSf  one  inheritance  by  law,  by  the  alienation,  which 

is  her  act,  is,  (as  hath  beene  said)  divided  and  become  in  grosse, 

and  the  coparcenary  defeated. 

[k]  7  E.  4. 27,         Bat  if  a  tenant  infeoffe  divers  men  in  fee  joyntly,  [A]  all  these 

2S.  14  H.  4.  38.  jointenants  shall  joyntly  doe  their  homage,  and  their  fealty  also. 

48^31^  s"***     [t]  If  homage  be  due  by  the  tenant,  and  he  maketh  a  feoffment  in 

Gard.  116. '        ^^9  ^^^  feoffor  shall  not  doe  homage;  because  albeit  he  is  sup- 

[t]  48  B.  3.  8.      posed  to  be  tenant  in  some  cases,  qvant  aJ  avowrte,  yet  the  feof- 

15  E.  4. 13.        fee  is  very  tenant,  and  homage  shall  ever  be  done  by  the  very 

5  E.  4.  3.  tenant;  but  that  very  tenant  needeth  not  to  be  very  tenant  of 

the  land,  and  therefore  the  mesne  because  he  is  very  tenant  to 
the  lord  paramount  (though  he  be  not  tenant  of  the  land)  shall 
doe  homage.  And  so  it  is  of  the  disseisee,  and  of  tenant  in  taile, 
after  a  feoffment  in  fee,  for  in  that  case  the  donee  is  very  tenant 
to  the  donor. 

If  a  tenant  that  holdeth  my  homage  maketh  a  feoffment  in 
[k]  22  E.  4. 22.    fee  of  part,  [k}  that  feoffee  shall  doe  homage,  and  so  shall  every 

feoffee  of  what  part  soever. 

If  there  be  two  coparceners  or  jointenants  of  a  seigniory,  if 
[2]  3  E.  2.  the  tenant  doth  homage  and  fealty  to  one  of  them,  [/]  he  shall 

Avowrie,  187.      be  excused  against  the  other. 

13  K,  2  tit  ^^  homage  be  parccll  of  a  tenure,  it  is  a  presumption  that  the 

Ayowrie,  89.       tenure  is  by  knights  service,  unlesse  the  contrary  be  proved,  but 
8  H.  3.  tit.  Pre-  of  itselfe  it  maketh  not  knights  service.     And  yet  by  custome 

HiU? 22°B.^L       *^®  ^^^^^  ^^  ^^™  ^^^^  ^^^^^  ^^  homage  onely  may  be  in  ward, 
coram  Rege  More  shall  be  said  of  homage  in  the  title  of  Homage  Ances- 

Rot  43.  trell(l). 

<"'"'•  ^'--^  Chap. 

(1)  See  post.  100.  b. — The  statute  of  12  Cha.  2.  c.  24,  which  was  made  to 
free  the  pubject  from  the  burthen  of  Jcnight$  service^  and  the  oppressive  con- 
sequences of  tenures  in  capiie,  amongst  other  provisions  wholly  discharges  all 
tenure  from  the  incident  of  homage;  not  because  homage  itself  was  any 
grievance,  but  because,  though  not  whoUy  yet  it  was  more  properly  an  incident 
to  knights  service,  which  the  statute  abolishes.  But  whilst  homage  continued, 
it  was  far  from  being  a  mere  ceremony,  for  the  performance  of  it,  where  it  was 
due,  materially  concerned  both  lord  and  tenant  in  point  of  interest  and  advan- 
tage. To  the  lord  it  was  of  consequence,  because  till  he  had  received  homage 
from  the  heir  he  was  not  entitled  to  the  wardship  of  him  and  of  his  land ;  un- 
less the  lord  had  the  seigniory  for  life  or  years  only,  in  which  case  he  could  not 
take  homage,  and  therefore  was  allowed  wardship  without.  Domintis  (as 
Magna  Charta  expresses  it)  non  liaheat  custodiam  ejus  nee  terrss  sum,  antequam 
homagium  ceperit;  which  words  it  is  said  import,  not  that  the  lord  could  not 
have  the  wardship  of  the  heir  unless  he  had  actually  received  homage  from  the 
ancestor,  but  only  that  he  could  not  have  it  till  it  was  received  from  the  heir. 
See  9  H.  cap.  8,  and  2  Inst.  10.  To  the  tenant  the  homage  was  scarce  of  less 
importance;  for  anciently  evert^  kind  of  homage  when  received,  but  not  before, 
bound  the  lord  to  acquittal  or  warranty,  that  is,  both  to  keep  the  tenant  free 
from  distress,  entry  or  other  molestation  for  services  due  to  the  lords  para- 
mount, and  to  defend  his  title  to  the  land  against  all  others;  though  in  sub- 
sequent times  this  implication  of  acquittal  and  warranty  became  peculiar  to 
homage  aunce$trel.  See  post.  fol.  100.  a.  101.  a.  2  Inst.  11.  Such  being  the 
effect  of  homage,  it  was  necessary  to  provide  the  means  of  compelling  the 
tenant  to  do  and  the  lord  to  receive  it;  and  accordingly  our  law  save  the  remedy 
by  distress  for  the  former  purpose,  and  the  writ  dk  capiendo  homagio  for  the 

IcUter. 


L.  2.  C.  2.  Sect  91.       Of  Fealty.  [67,  b.  68.  a. 


Chap.  2.  Fealty.  Sect.  91. 

pEALTT  u  the  same  that  fidelitas  is  in  Latine,  And  when  a  free- 
holder doth  fealty  to  his  lord^  he  shall  hold  his  right  hand  upon  a 
booke^  and  shall  say  thtis:  Know  ye  this,  my  lord,,  that  I  shall  be  faith- 
full  and  true  untoyou^  and  faith  to  you  shall  bearefor  the  lands  which 
I  claime  to  hold  of  youy  and  that  1  shall  lavrfully  doe  to  you  the  hus- 
tomes  and  services  which  I  ought  to  doj  at  the  termes  assigned^  so  help 
me  Gfod  and  his  saints;  and  he  shall  kisse  the  book.  But  he  shall  not 
kneele  when  he  maketh  his  fealty,  nor  shall  make  such  humble  reverence 
as  is  aforesaid  in  homage. 

FEALTY  in  French  is  feaulty,  and  is  [a]  derived  of  the  Latin  [a]  Bract. 
irord-JUles  orfdelitas.  "b-  2.  fol.  80. 

•'  Britton,  Regist. 

origin.  302,    Mirror,  cap.  Z,  de  serement  k  de  fealk    Statat  de  17  E.  2.  tit  Homage. 

^^And  when  a  freeholder,"   Every  freeholder  except  tenant  in 
frankalmoigne  shall  do  fealty.     [&]  And  yet  some  that  are  not  [&]Braetoii, 
tenants  of  any  freehold  shall  do  fealty,  as  a  tenant  for  years  shall  Hb.  2.  fol.  80.  a. 
do  fealtie(2).   Bracton  saith,  De  nuUo  tenemerUo  guod  tenetur  ad  S|"^  ^vV^l?* 
terminum,fithomagium,JUtamen  inde  Jidelitatii  »acramentum.  ^'^«!'^- '' 

Littleton,  fo.  29. 
nn.  132.  4  E.  3.  34.  9  H.  6.  43.  10  H.  6. 13.   5  H.  5.  12.  9  E.  4. 1.  21  £.  4.  29.  6  H.  7. 11. 

''  That  I  shaU  he  faithfull  and  true  unto  you,  dec.  and  faith 
to  you  shall  beare  for  the  lands  which  I  claime  to  hold  of  you, 
and  that  I  shall  lawfully  doe  to  you  the  customes  and  services,  ic" 

[68. 1       [c]  Jl^Fealtie  is  a  part  of  homage  (1),  for  all  the  [e]  Mirror, 
a.       I  cap.  8.  de  ser. 

-^  A  de  fealtie.    (4  Co.  8.  b.) 

words 


latter.  Post.  105.  a.  2  Inst.  11.  However,  when  it  was  settled,  that  implied 
acquittal  and  warranty  were  only  incident  to  homage  auncestrel,  the  writ  de 
capie^idohonuigio  fell  into  disuse;  for  it  did  not  lie  in  the  case  of  other  homage, 
the  reason  of  the  law,  which  gave  it  to  the  tenant  that  he  might  entitle  himself 
to  acquittal  and  warranty,  having  ceased  with  respect  to  thai,  and  homage 
auTicestrel  being  very  rare,  if  not  entirely  worn  out,  in  the  time  of  lord  Coke. 
See  2  Inst.  11. — See  further  on  the  effect  of  homage  in  Littlet.  par  Houard,  v. 
1.  p.  519.  Mad.  Baron.  Angl.  269.  and  Sulliv.  Lect.  128,  particularly  the 
latter  book.  See  also  as  to  homage  in  general,  Spelm.  Gloss,  voc.  Hominium, 
and  Du  Fresn.  Gloss,  voc.  Hominium  et  Vassalaticum,  and  post.  68.  b. — 
[Note  12.] 

(2)  Tenant  at  will  should  be  added  to  the  exception.  See  post.  93.  Also 
according  to  5  H.  5.  12.  and  10  H.  6.  13.  tenant  for  years  is  not  compellable 
to  do  fealty;  but  Littleton,  Sect.  132,  is  expressly  with  lord  Coke.  See  too 
the  other  authorities  cited  in  the  margin,  and  an  observation  on  the  10  H.  6. 
18.  in  Kitch.  on  Courts,  ed.  1592.  fol.  132.  a.— [Note  13.] 

(1)  In  some  countries  on  the  continent  of  Europe  homage  and  fealty  are 
blended  together  so  as  to  form  one  engagement,  being  so  entire  that  one  cannot 
be  without  the  other;  and  therefore  foreign  jurists  frequently  consider  them 

as 


68.  a.]  Of  Fealty.        L.  2.  C.  2.  Sect  91. 

words  of  fealtie  are  comprehended  within  homage  (2),  and  there- 
fore fealtie  is  incident  to  homage. 

^'  So  help  me  God."    As  homage  is  the  more  honourable  ser- 

yice,  so  fealtie  is  a  service  more  saored,  because  he  is  swome 

thereunto.    And  the  reason  wherefore  the  tenant  is  not  swome 

'^  in  doing  his  homage  to  his  lord  is^  for  that  no  subject  is  swome 

to  another  subject  to  become  his  man  of  life  and  member  but 

to  the  king  onelj,  and  that  is  called  the  oath  of  allegiance,  or 

(7  Go,  CalTin'f    koma^um  ligeum(S\    And  those  words  for  that  purpose  are 

^^®-)  omitted  out  of  fealtie,  which  is  to  be  done  upon  oath.     And 

[d]  Stat,  de         Littleton  said  well  (when  a  freeholder  doth  fealtie);  [d]  for  the 

17  E.  2.  tit        fealtie  of  him  that  noldeth  in  yillenage,  di£fereth  from  the  fealtie 

AbJS2?m?nt*     ^^  ^^  freeholder.     For  the  villeine  holding  his  right  hand  upon 

3  Jac.  0. 4.         the  booke  shall  say  thus  to  his  lord :  Hear  you,  my  lord  A.  that 

25  Gha.  2.  0. 2.    I  A.  B.  from  this  day  forward  shall  be  to  you  tme  and  faithful), 

B  T  8*  ^*  ^*  ^*  ^^^  ®^*^^  ^^®  ^^^  fealtie  iot  the  land  that  I  hold  of  you  in  vil- 
i'g'.  V.  8t  3.  lenage,  and  shall  be  justified  by  you  in  bodie  and  goods,  so  help 
0. 13.  me  God,  &c.  as  by  the  act  (4)  appeareth. 

Sect 

as  synonymous.  But  lord  Coke,  notwithstanding  his  saying  that  fealty  is  a 
part  of  homage,  apparently  doth  not  mean  to  confound  them;  for  in  our  law, 
whilst  both  continued,  they  were  in  some  respect  distinct;  and  though  fealty 
was  an  incident  to  homage,  and  ought  always  to  haye  accompanied  it,  yet 
fealty,  as  lord  Coke  himself  tells  us,  might  be  by  itself,  being  sometimes  done 
where  homage  was'  not  due  and  would  nave  been  improper;  and  in  the  two 
next  Sections  Littleton  strongly  marks  the  difference  between  the  two.  In 
short,  by  our  law  homage  was  inseparable  from  fealty,  but  fealty  was  not  so 
from  homage*.  See  ante  67.  b.  post.  150.  b.  151.  a.  and  Wright's  Ten.  55. 
note  (o),  and  Du  Fresn.  Gloss,  voc.  Hominium  et  Fidditas, — [Note  14.] 

(2)  This  is  not  strictly  accurate;  for  the  words  So  help  me  God  and  the 
saint*,  which  constitute  the  oath,  and  are  therefore  of  the  essence  of  fealty, 
were  not  comprehended  in  the  form  of  homage,  nor  were  the  words  ItnB  late- 
full^  do  to  you  the  customs  and  services  which  I  ovght  to  do  to  you  a^t  the  terms 
assigned.  Another  difference  between  the  two  in  point  of  expression  was,  that 
the  person  doins  fealty  did  not  say,  /  become  your  man,  words  so  significant 
of  the  nature  oi  the  engagement  by  homage.  Also  in  fealty  there  is  not  any 
exception  of  faith  to  the  king  or  other  lords,  which  seeming  to  be  intended  as 
a  qualification  of  the  peculiar  words  of  homage,  I  become  your  man,  might  per- 
haps on  that  account  be  thought  unnecessary  in  fealty. — [Note  15.] 

i3)  See  ante  65.  a.  and  note  1.  in  66.  b.  and  post.  n.  1.  in  68.  b. — ^In  note  1. 
16.  b.  it  is  observed,  that  it  doth  not  appear  by  the  extract  from  the  record 
of  the  bishop  of  Exeter^  case,  what  punishment  was  inflicted  on  the  bishop  for 
receiving  homage  without  the  exception  of  faith  to  the  king.  But  this  was  a 
mistake,  for  the  extract  mentions  the  suit  to  have  been  for  10,0002.  and  so  Dr. 
Sullivan  states  it  to  have  been;  though  in  his  book  no  authority  is  vouched. 
See  Sulliv.  Lect.  129.  It  is  observable)  that  there  is  a  want  of  reference  to 
authorities  through  the  whole  of  the  same  ingenious  book;  a  deficiency  very 
much  to  be  lamented,  as  it  renders  that  work,  which  is  particularly  valuable 
for  the  copiousness  of  the  author's  historical  deductions  in  respect  to  fiefs, 
much  less  useful  than  it  would  otherwise  be. — [Note  16.] 
(4)  See  the  note  on  this  supposed  statute,  in  67.  b.  ante. 

*  This  u  apparently  a  eorUradicAon  to  part  of  the  precedina  eentenee,  and  ttill  more  eo  to  whtU 

i>  eaid  by  lord  Coke  in  150.  b,  vin,  that  fealty  is  an  incident  inBeparable  to  homage.     Tet  Mr. 

Harffrawe  meaning  ie  probably  no  more  than  thie,  that  voh^re  there  waa  homage  the  eame  wae  eo 

far  only  ine^aarahle  from  feaUy,  that  the  homaae  eould  not  exiat  without  the/ealiy;  aUhongh  the 

ealty  might  oe  eeparated/rom  the  homage  by  the  extinguiehment  of  the  loiter. 


L.  2.  C.  2.  Sect.  92,  93,  94.    Of  Fealty.  [68.  a. 


Sect.  92. 

^iV2)  there  is  greate  diversitie  hetweene  the  doing  of  fealty  and  of  horn- 
<^g^  >  f(*^  homage  cannot  he  done  to  any  hut  to  the  lord  himself e  ;  hut 
the  steward  of  the  lord^s  court,  or  hailife^  may  take  fealty  for  the  hrd. 

J^^^  OTON,  lib.  2,  fo.  80,  saith  thus :  Sciendum  est,  qudd  non  Bnoton,  lib.  2. 

per  procuratoret  nee  per  liieras fieri poterit  homagium;  ted  in  fo»  ®®' 
propridpersand,  tarn  dominiqudm  ienentU  capi  debet  et  fieri,     \^-^^'io,  **** 

32  H.  6.  23.    9.  Co.  76. 

^' But  the  steward  (le  senescbal),  dhc,  or  hailtfe,  may  taJee  VW.  for  the 
feal^,*'     This  is  so  evident,  as  it  needeth  no  explanation.  srU^hS^''  d^ 


BeneBohal  uid 
Bailife,  Sect  78,  79.  248.  ik  879. 


Sect.  93. 

j^LSOj  tenant  for  terme  of  life  shall  do  feaUie,  and  yet  he  shall  not 
doe  homage.    And  divers  other  diversities  there  he  betweene  homage 
and  fealty, 

THE  tenant  must  doe  fealtie  in  pexson;  because  be  must  be  9  Co.  70. 
sworne  unto  it,  and  no  man  can  sweare  by  the  common  law 
bj  attorney  or  proctor  (5). 


Sect.  94. 

ft 

ALSOy  a  man  may  see  in  15  JE.  8,  how  a  man  and  his  w\fe  shall  doe 
homage  andfeaJty  in  the  common  place,  which  is  written  before  in 
the  tenure  of  homage. 

More  shaU  be  said  of  feaUie  in  the  tenure  in  socage^  and  in  franke- 
almoigncj  and  in  the  tenure  by  homage  auncestrelL 

THIS 


(5)  Yid.  feaky  doTie  by  cMomey.  Patriciua  de  Graham  miles  regis  Seoti» 
sacramentum  fidelitatis  fecit  red  Anglise  in  nomine  ipsius  regis  Scoti»  |wo 
omnibus  terns  de  Penreth  Tindalat  Sourby.  Pari.  E.  1.  187.  Hid.  MSS.— This 
amongst  us  is  a  singular  instance  of  fealty  by  attorney,  and  certainly  by  our 
law  was  an  irregularity ;  for  even  in  Bracton's  time  homage  could  not  be  done 
by  attorney,  and  much  less  could  an  oath  be  taken  in  that  way.  See  supra^ 
However,  in  some  countries  they  are  not  so  strict,  particularly  in  France,  wnere 
both  homage  and  fealty  may  be  done  by  proxy,  if  the  lord  gives  his  consent, 
and  by  the  cus4om  of  some  of  the  French  provinces  without  See  tit.  Foy  eS 
Homage^  in  Denis.  Nonvel.  Decis.— {Note  17.] 

Vol.  I.— S8 


68.a.68.  b]  Of  Fealty.        K  2.  C.  2.  Sect 94. 

I^HIS  is  eyideDi,  and  appeaieth  before;  and  if  lords  knew 
what  benefit  they  may  reape  by  reoeiying  of  homage  and 
[e]  4  Co.  8.  fealty,  they  would  not  neglect  them ;  [«]  for  by  the  reoeiving  of 
A  9  Co.  Bern's    either  of  Ihem,  it  is  a  sufficient  seisin  of  all  manner  of  senrioes, 

T^'J^A  \  \^'  »»  ^y  *^®  ^^^  [/]  o^  «**^®'  ^^  *^®™  appeareth  (6). 
ns.  130;  181.      ^ov  i^i^  ^  demanded  19*  what  difference  is  betweenc  f  68  1 
138/     '  the  oathe  of  fealtie,  when  it  is  done  to  the  king  in  respect  L    '^*    J 

of  a  tenure,  and  the  oath  which  every  subject  ought  to 
take  in  respect  of  his  allegiance,  LiUleton  here  setteth  downe  the 
y]  Brit  ea.  29,  oath  of  fealtie.     Now  the  [jgf]  oath  of  allegiance  is  thus,  Toa 
Calvin't  cmo.      ghall  sweare,  Ac.     (1)  Then  it  may  be  demanded,  Where  and 

12H  7. 1's.  ^^®°  ^  *^"  ®**^  *^  ^  taken  ?  And  it  is  answered,  that  whoso- 
ever is  above  the  age  of  twelve  veares,  is  to  be  swome  in  the 
toume,  unless  he  be  within  some  leet,  and  then  in  the  leet  (2) : 

Lambert^  135.      and  I  reade  amongst  the  lawes  of  Saint  Edward  (3),  Qudd  hanc 

legem  invenit  ArthuruSy  qui  quondam /uit  incliiissimus  rex  Bri- 
tannorumy  et  ita  comoUdavU  et  confcederavU  regnum  Britannice 
univemtm  semper  in  unum.  Ruju*  legis  authoritate  expvUi 
Arthums  prcedictus  Saracenas  et  inimicos  d  regno.  Lex  enim 
ista  diu  aopita  /uit  et  sepultay  donee  Badgarus  rex  Anglorum 
excitavit,  et  erexit  in  lucem,  et  iUam  per  totum  regnum  chtervari 
praecepit.  Which  law  in  some  manner  is  observed  at  this  day  (4). 
But  to  return  to  Litdeion  (5). 

Chap, 

(6)  Yid.  that  seisin  of  fealty  doth  not  estop  the  tenant  Jrom  traversing  the 
seisin  o/other  services,  41  E,  3.  25.  50.  John  LUbume*s  case.  Hal.  MSS. — See 
farther  as  to  the  advantages  accruing  from  the  receiving  of  homage  and  fealty, 
ante  67.  b.  and  post.  92.  a.  and  b.  and  note  3,  in  68.  b. 

(1)  The  form  of  the  old  oath  of  allegiance  may  be  seen  in  the  books  cited 
in  the  mar^n ;  but  it  has  been  changed  by  several  statutes  made  since  the 
Revolution ;  and  these  indulge  quakcrs  with  signing  a  declaration  of  fidelity 
instead  of  taking  the  oath.  See  Bum's  Justice,  tit.  OatJis,  and  Com.  Dig.  tit. 
AUegiance.  In  lord  Hale's  History  of  the  Pleas  of  the  Crown,  there  is  a  very 
learned  dissertation  on  the  old  oath  of  allegiance,  in  which  his  lordship  explains 
how  it  differs  from  the  oath  of  fealty  to  the  king  by  reason  of  tenure.  He  also 
discourses  largely  on  the  subject  of  homage,  and  points  out  the  several  dis- 
tinctions between  homagium  simplex^  homagium  ligeumy  and  homagiummixtum. 
See  1  Hal.  Hist.  P.  C.  61,  to  75.  This  curious  part  of  lord  Hale's  works  did 
not  occur  till  it  was  too  late  to  give  the  benefit  of  it  to  the  notes  in  the  Chapter 
•f  Homage. — [Note  18.] 

(2)  How  the  taking  of  the  oaths  of  allegiance  is  regulated  by  modem 
statutes,  see  Com.  Dig.  tit.  AUegiance,  and  Bum's  Just.  tit.  Oaths. 

(8)  As  to  the  laws  of  Eklward  the  Confessor,  the  authenticity  of  those  in 
print  is  controverted  by  the  famous  Dr.  Hickes.  See  Hick.  Thesaur.  Ling, 
^ptentrion.  Dissert.  Epist.  95. 

(4)  Mr.  Lambard,  who  published  the  first  edition  of  the  Anglo-Saxon  Laws, 
informs  his  reader,  that  those  called  Edward  the  Confessor's  were  printed 
from  two  manuscripts,  and  that  one  of  them  was  very  ancient,  but  the  other 
not  so  old ;  and  it  appears,  that  this  strange  tale,  about  King  Arthur's  consoli- 
dating the  whole  island  of  Britain  into  one  kingdom,  was  not  in  the  more 
ancient  manuscript.  See  Lamb.  Archaionom.  124.  a.  A  learned  writer  on 
British  Antiquities,  who  appears  to  have  taken  great  pains  to  point  out  the 
real  tfimsactions  of  Arthur,  though  a  warm  advocate  for  great  part  of  his 
history,  doth  not  profess  to  vonch  for  this  tradition  concerning  nim.  See 
Whitak.  Manohest.  4to  ed.  v.  1.  p.  81.— [Note  19.] 

(5)  The  law  with  respect  to  realty  continues  the  same  as  when  lord  Coke 

wrote: 


L.  1.  C.  3.  Sect.  95.        Of  Escuage.  [68.  b. 


Chap.  3.  Escuage.  Sect.  95.     (6). 

J^SCUAGE  is  called  in  Latins  Scutasinm,  that  w,  service  of  the 
shield  ;  and  that  tenant^  which  holdeth  his  land  by  esctuigCj  holdeth 
hy  knights  service.  And  also  it  is  commonly  saidj  that  some  hold  by  the 
service  of  one  knight* s  fee,  and  some  by  the  halfe  of  a  knighVsfee.  And 
it  is  saydy  that  when  the  king  makes  a  voyage  royall  into  Scotland  to 
subdue  the  Scots,  then  he,  which  holdeth  by  the  service  of  one  knight* s 
fee,  ought  to  be  with  the  kingfortie  dayes,  well  and  conveniently  arrayed 
for  the  war.  And  he,  which  holdeth  his  land  by  the  moitie  of  a  knight's 
fee  ought  to  be  with  the  king  twentie  dayes  ;  and  he  which  holdeth  his 
land  by  the  fourth  part  of  a  knight* s  fee,  ought  to  be  with  the  king  ten 
dayes;  and  so  he  that  hath  more,  more,  and  he  that  hath  lesse,  lesse. 

"  fpSCUAGJS"  [a]  in  Latine  Scutagium  (id  est)  sermtium  [a]  Mir.  ca.  1. 

scuti,  service  of  the  shield.     Hereby  it  appeareth  that  "^ct.  3. 

right  interpretations  and  etymologies  are  necessary:  for,  ad  ookam  cap.    * 

recth  docendum  oportet  primum  inquirere  nomina,  quia  rerum  Quid  sit  boo- 

coqnitxo  d  nominibus  rerum  dependit,  toginm. 

•^  -^  (F.  N.  -B.  83.  C. 

(??■*•  ?^'  ^'^        Nomina  si  nescis,  perit  cognitio  rerum.  4  inat  192. 

^^^-  **^  Post  sr.  a. 

And  herewith  agreeth  that  which  is  said,  Primd  excutienda  ^^'  ^'^ 
est  verhi  vis,  ne  sermonis  vitio  obstruetur  oratio,  sive  lex  sine 
argumentis. 

Scutum  in  French  is  Escue,  and  thereof  commeth  the  Escuer^  (i.) 

SciUifer, 

wrote;  for  \  is  not  varied  as  I  apprehend  by  the  12  Ch.  2.  c.  24,  or  any  other 
statute  made  since  his  time.  But  it  is  no  longer  the  practice  to  exact  the 
performance  of  fealty.  In  the  case  of  copyholders,  it  is  become  a  thing  of 
course  on  admitting  them  to  enter  a  respite  of  fealty;  but  with  respect  to  such 
as  hold  by  other  tenures,  it  is  never  thought  of.  However,  it  may  not  be  amiss 
to  remember,  that  the  title  to  fealty  still  remains;  that  it  is  due  from  all 
tenants  except  tenants  by  frankalmoigne,  and  such  as  hold  at  will  or  by 
sufferance,  and  if  required  must  be  iterated  on  every  change  of  the  lord,  it 
differing  in  this  respect  from  homa^,  which  except  in  special  cases  is  only 
due  <mce ;  that  the  receiving  of  it  is  at  least  attended  with  the  advantage  of 
preserving  the  memory  of  tenures,  which  though  perhaps  sufficiently  done  in 
the  case  of  copyholds  by  the  admittances,  and  by  the  payment  of  fines  and 
quit-rents,  and  continual  render  of  other  services,  may  be  very  necessary  in 
cases  where  fealty  is  the  only  service  due ;  and  lastly,  that  the  law  for  com- 
pelling the  performance  of  fealty  has  provided  the  remedy  by  distress,  which 
is  an  inseparable  incident  to  all  servicer  due  by  tenure,  and  in  the  case  of 
fealty  cannot,  as  it  is  said,  be  excessive.  See  ante  68.  a.  and  post.  103.  b. 
104.  a.  b.  152.  b.  and  Kitch.  ed.  1592.  fo.  70.  b.  and  131.  b.  2  Inst.  107,  and 
4  Go.  8.  b. — See  further  as  to  fealty,  Sulliv.  Lect.  68,  where  the  oath  of  fealty 
is  learnedly  commented  upon,  and  the  words  fidelitas  et  sacram^ntum  in  the 
Gloss,  by  Spelman  and  Du  fVesne. — [Note  20.] 

(6)  Mr.  Madox  in  his  Baron.  Angl.  227,  animadverts  upon  this  Section  of 
Littleton ;  as  to  which  see  note  2,  of  64.  a.  ante^  and  the  note  at  the  end  of 
this  Chapter  of  Escuage,  post.  74.  b. 


68.  b.  69.  a.]  Of  Escuage.         L.  2.  C.  3.  Sect.  95l 


fo. 


6]  Bract  li.  2.     Scuti/er,  which  we  usually  call  Armiger,     [6]  Of  thia  BraeUm 
b.  36.  a.  saith,  Bera  gcutagiwn  dicitur,  qudd  talis  prsutatio  pertinet  ad 

Ockam  ^abi  rap.  •ctt^ttm,  quod  assumitur  ad  serviHum  milUare.  And  PUta^  saith, 
27  Aes.'  62.  *  Sunt  quasdam  sermtiaforinseca,  et  dtcipossunt  regalia,  cp^^  74  ^y 
31  Am,  38.  qum  ad  scutum  praBstantuVf  et  inde  kabemus  scutagium 

et  ratione  scutiprofeodo  militari  reputatUur :  and  Ockham  saith, 
JHaec  itague  summa,  quia  nomine  scutorum  Klvitur,  scutagium 
nuncupaiur  (7). 

[0]  Mirr.  oa.  1.         [c]  M&^  And  that  tenant,  which  holdeth  his  land  hf 

•Oct  3.  escuage,  holdeth  by  knights  serviced*  [d\  For  as  fealty  is  f  69. 1 

S?B  3^  ^'  ^'  ^*  incident  to  homage,  so  homage  and  knights  service  be  L   *•    J 

Avowry,  294.  incident  to  escuage,  and  by  the  grant  of  senrices 

26  H.  8. 1.  a.  escuage  passeth  with  the  rest.     Every  tenure  by  escuage  is  a 

20  B.^ 3.    Per  tenure  by  knights  service;  but  every  tenant  that  holdeth  by 

43*E.  3. 22.    *  knights  service,  holdeth  not  by  escuage,  as  shall  be  said  here- 

F.  N.  B.  83,  84.  after  (1).     But  note  here  the  wisedome  of  antiquity,  [e]  MavuU 

^p^^l\^^h\  ^^  princes  domesticos  qudm  stipendiarios  bellicis  apponere 

[e]Uh,  Kub.  casilms,  that  is,  to  be  served  in  his  warres  by  his  owne  subjects, 

rather  than  by  stipendiary  foraiuers. 

m  9  Co.  123,  "The  service  of  one  knigMs  fee''  [/]  There  is  great 
in  Lowe's  case.  diversity 

(7)  In  a  former  place,  a  doubt  is  expressed  as  to  the  book  by  Ockam,  to 
which  lord  Coke  so  frequently  refers.  See  ante  58,  note  2.  But  on  looking 
into  the  Dialogue  of  the  Exchequer  I  find  the  passage  here  attributed  to 
Ockam  verbatim  in  the  chapter  quid  sits  cutagium,  which  lord  Coke  himself 
cites  a  little  above  in  this  page;  from  which  it  seems  very  plain,  that  by 
Ockam's  book  lord  Coke  means  that  Dialogue.  Mr.  Madoz,  who  first  pub- 
lished the  Dialogue  of  the  Exchequer,  thinks  that  it  was  written  or  finished 
soon  after  the  24th  year  of  Hen.  2,  and  that  Richard  bishop  of  London,  and 
son  of  Nigell,  who  was  bishop  of  Elv  and  treasurer  to  Hen.  1,  was  the  author; 
and  this  opinion  he  supports  with  his  usual  learning  and  accuracy.  See 
Dissertat.  Epist.  ad.  fin.  Mad.  Hist.  Exch.  What  was  lord  Coke's  reason  for 
attributing  thia  Dialogue  to  Ockam,  it  is  not  easy  to  guess. — ^Note,  that  there 
seems  to  be  great  confusion  in  most  books,  when  the  Black  Book,  the  Eed  Book 
and  the  Dialogue  of  the  Exchequer  are  mentioned ;  and  this  proceeds  from  the 
want  of  a  settled  distinction  between  the  tliree.  Even  bishop  Nicholson,  to 
whose  labours  all  who  study  either  our  history  or  the  antiquities  of  our  laws 
are  so  greatly  indebted,  expresses  himself  with  inaccuracy  on  the  subject  of 
these  three  books.  He  writes,  as  if  he  took  the  Black  Book  and  the  Dialogue 
to  be  the  same;  for  writing  of  the  former  he  says,  Mr,  Madox,  who  has  given 
us  a  correct  edition  of  this  treatise,  is  of  opinion  that  Richard  Nigelli  filius,  &o. 
wcu  the  author,  Nichols.  Eng.  Histor.  l2br.  2d  cd.  p.  215.  But  this  is  a  mis- 
conception of  Mr.  Madox's  words,  the  sum  of  his  account  being,  that  the 
Dialogue  is  both  in  the  Red  and  Black  Book,  but  is  only  a  part  of  each,  and 
that  though  Alexander  dc  Swereford  was  compiler  of  the  Red  Book,  not  ho 
but  Richard  son  of  Nigel  was  author  of  the  Dialogue,  As  to  the  name 
of  the  compiler  of  the  Black  Book,  Mr.  Madox  is  wholly  silent.  Another 
thing  proper  to  mention  is,  that  it  seems  uncertain  whether  the  Bku^k  and 
Red  Book  arc  not  in  point  of  contents  the  same.  Mr.  Hearne,  who  first  pub- 
lished a  copv  of  the  Black  Book,  thinks,  that  they  partly  differ  and  partly 
agree  in  their  contents,  but  he  doth  not  write  quite  positively,  or  pretend  to 
say,  that  he  had  seen  the  two  originals  in  the  Exchequer.  Heam.  Lib.  Nig. 
ed.  1771.  Praef.  17.  As  to  Mr.  Madox,  be  is  silent  on  the  subject. — [Note  21.] 
=See  1  Rep.  of  Record  Committee,  41. 137. 139.  Mad.  Exch.  in  the  Disccp- 
utio  Epistolaris  at  the  end,  p.  14.  Intro,  to  cur  miiitar.  8  &  9. 

(1)  See  as  to  this,  post.  82.  b. 
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diversity  of  opiDions  concerning  the  contents  of  a  knight's  fee, 
that  is,  how  much  land  goeth  to  the  livelihood  of  a  knight.  For 
some  saj  that  a  knight's  fee  consisteth  of  eight  hides,  and  every 
hide  containeth  an  hundred  acres,  and  so  a  knight's  fee  should 
oontaine  800  acres.  Others  say  that  a  knight's  fee  containeth 
680  acres.  Others  say,  that  an  oxgange  of  land  containeth  l6 
acres,  and  eight  ozgangs  make  a  plowland ;  by  which  account  a 
plowland  containes  120  acres ;  and  that  virgata  terra,  or  a  yard- 
land,  containeth  20  acres.  But  I  hold,  that  a  knight's  fee,  an 
hide  or  plowland,  a  yardland  or  oxgange  of  land,  doe  not  con-  Vide  7  Go.  33, 
taine  any  certaine  number  of  acres  (2)  j  but  a  knight's  fee  is  f^^j^JJ? f  ***'*' 
properly  to  be  esteemed  according  to  the  qualitie,  and  not  ac-  ^  *  '  '' 
cording  to  the  quantity  of  the  land,  that  is  to  say,  by  the  value 
and  not  by  the  content  (3).  And  therefore  it  is  very  true,  which 
master  Camden  in  his  Britannia,  page  136,  saith,  viz.  Sub- 
sequen  ti  cetate  ex  censu  ut  ecUigitur  facti  fuerunt  equites,  dec.  And 
antiquity  thought,  that  twenty  pound  land  was  sufficient  to  main- 
taine  the  degree  of  a  knight,  as  appeareth  in  the  ancient  treatise 
f/c  modo  tenendi  parliamentum  (4)  tempore  regis  Edw,  filit  regit 
Etheldredi;  where  it  appeareth  that  comiiatw  (to  wit),  an  earle- 
dome,  constat  ex  viginti  feodis  unius  militis,  quolibet/eodo  com' 
putato  ad  viginti  lihratas;  baronia  constat  ex  18.  feodis,  et  3. 
parte  unins/eodimilitis  ( 5)  secundum  computationemprcBdictam  ; 
unum  feodum  militis  constat  ex  ierris  ad  vaJentiam  20L  Which 
antiquitie  I  cite,  for  that  it  concurreth  with  the  act  of  parliament 
anno  1  E.2,de  militibus  (6) ;  by  which  act  Census  militaris  the 
state  of  a  knight  is  measured  by  the  value  of  zx  pound  per 
annum,  and  not  by  any  certaine  content  of  acres ;  ana  with  this 
agreeth  the  statute  of  TT.  1.  cap.  35,  and  F.  iV.  B,  fol.  82,  where 
twenty  pound  of  land  in  socage  is  put  in  equipage  of  a  knight's 
fee ;  and  this  is  the  most  reasonable  estimate,  for  one  acre  may 
be  better  than  many  others,  so  as  he  which  hath  680  or  800  acres 
of  some  barren  land,  had  not,  according  to  the  ancient  account, 
a  sufficient  revenue  to  maintaine  the  degree  of  a  knight,  and  he 

which 

(2)  T.  21  E.  1.  Eot.  26.  Ebor.  coram  rege.  Eight  acres  make  an  oxgang  in 
the  fields  of  Doncaster,  Hie,  fol.  6.  o.  Vid.  Sdd.  Tit.  Hon.  pars.  2.  c.  5.  s.  4. 
In  Cranfveld  48  acres  m^ahe  a  yard-land,  and  4  t/ard4ands  make  a  hide;  so  that 
oxgang,  yard-land,  and  hide  or  plmo-lan^,  are  altogether  uncertain  according  to 
the  diversity  of  places.  Hal.  MSS. — See  further  infra  and  also  ante  5.  a.  and 
note  11,  there.  In  fol.  5,  lord  Hale  dves  the  following  note  on  the  uncertainty 
of  the  word  oxgang, — Breve  de  unft  bovatft  marisci  is  iU,  13  E.  3,  Briefe,  241. 
Hal.  MSS. — See  infra  a  like  case  as  to  the  uncertainty  of  virgata. — [Note  22.] 

(3)  Mr.  Selden  insists,  that  a  knight's  fea  was  estimable  neither  by  the 
value  nor  the  Quantity  of  the  land,  but  by  the  services  or  number  of  knights 
reserved.     Seld.  Tit.  Hon.  2d  ed.  part.  2.  c.  5.  s.  26. 

i4)  See  a  note  on  this  treatise,  post.  69.  b. 
5)  This  notion  of  there  being  a  certain  number  of  knights  fees  in  an  earl- 
dom and  barony  is  controverted  By  Mr.  Selden ;  and  he  cites  instances  of  earl- 
doms and  baronies  with  a  less  as  well  as  with  a  greater  number  than  lord  Coke 
mentions.  Seld.  Tit.  Hon.  2d  ed.  part  2.  c.  5.  s.  26.  What  was  considered 
a  barony  by  tenure,  is  considered  in  West's  Inquiry  as  to  making  PeerSy  18. 
See  also  Spel.  Gloss.  66,  and  Cruise  on  Dign.  7. 

(6)  Lord  Coke  in  another  place  observes,  that  the  1  E.  2j  de  mHiiibuSy 
though  called  a  statute,  was  only  a  writ  granted  by  the  king  in  time  of  parlia- 
ment^ and  therefore  entered  of  record.    2  Inst.  593. 
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(2  Ro.  Abr.        which  had  a  lesse  number  of  acres  of  some  land  of  the  value  of 
515,  516.  XX  pound  per  annum^  had  a  sufficient  livelihood  in  those  daies 

F.  N.  B.  82.  0.)  £^jj.  ^j^g  maintenance  of  a  knight  (7).    So  antiquity  thought  that 

400  markes  of  hjA  per  annum  was  a  competent  livelihood  for  a 
baron,  and  400  pound  per  annum  ad  tusiinendum  iwmun  et  onus 
of  an  earle,  and  of  late  time  800  markes  j>^  annum  of  a  marqnesse, 
and  800  pound  per  annum  of  a  duke^  so  that  their  yearly  revenue 
was  estimated  by  the  value  and  not  by  the  content.  And  one  plow- 
land,  carucaixL  (a)  terras,  or  a  hide  of  land,  hida  terrce,  (which  is 
all  one)  is  not  of  any  certain  content,  but  as  much  as  a  plow  can 
by  course  of  husbandry  plough  in  a  yeare.  And  therewith  agreeth 
Lamhard  verho  Hide.  And  a  plowland  may  containe  a  messuage, 
wood,  meadow,  and  pasture,  because  that  by  them  the  plowmen 
and  the  cattell  belonging  to  the  plow  are  maintained.  Vide 
Temps  E.  1.  tit.  Briefe,  860.  4  E,  3. 47.  PI.  Com.  in  EUl  and 
Grange' t  case,  fol.  168.  Vide  6  E,  3.  fol.  42,  and  39  H,  6.  8.  a. 
And  the  venerable  Beda  calleth  a  plowland /amt7tam,  a  family; 
because  it  containeth  necessary  things  for  the  maintenance  of  a 
family.  And  Prisot  well  saith  in  35  JET.  6.  fol.  29,  that  a  plow 
may  till  more  land  in  a  yeare  in  one  country  than  in  another; 
and  therefore  it  stands  with  reason,  that  a  plowland  should  be 
lessee  in  one  place  than  in  another.  41  E,  3.  tit.  Fine,  40,  and 
13  E,  3.  Fine,  67.  A  fine  shall  not  be  received  de  und  vergcUd 
terrcB  for  the  uncertainty,  vide  39  ff.Q,  8.  But  an  acre  of  land 
is  certaine  by  the  statute  de  terris  mensurandis.  Note  also  (reader) 
that  every  plowland  of  ancient  time  was  of  the  yearly  value  of 
five  nobles  per  annum^  and  this  was  the  living  of  a  plowman  or 
yeoman ;  and  ex  duodecim  carucatisconstabat  unum/eodum  militis, 
which  amounts  to  20  pound  per  annum.  And  this  you  may  see 
Termino  Pasch,  anno  3  JE^  1,  coram  Rogero  de  Seyton 
et  sociis  suis  justitiariis  apud  M&^  Westm,  Ebor.  Ro.  10  ["6 9. "I 
Radolphus  de  Normanville  petens  in  hrevi  de  medio  que-  L  ^'  J 
ritur  contra  Luciam  de  Kyme^  qudd  cUm  ipsa  teneat  de 
ipso  duas  carectata^  terrce  in  Coningston  per  homagium  et  serviti- 
um  militare  unde  duodecim  carucatce  terrce/aciunt  unum/eodum 

miliiii 


(7)  Nota  quoad  perceptum  de  militibus  faciendis  variatim  se  habet  census 
communis  militaris.  Omnes  laici  qui  tenent  integrum  feodum  militis  fiant 
milites.  1  pars.  Clans.  9  H.  3.  m.  24.  dors.  Clans.  16  H.  3.  m.  4,  dorso.  Postea 
fiant  milites  qui  habent  152.  per  annum  vel  feodum  militis.  Rotulo  respect, 
militise  40  H.  3,  tempore  E.  1.  Qui  habent  viginti  librat.  fiant  milites.  Rot. 
hundredi  8  E.  1.  Et  sic  continuavit  usque  2  E.  2,  et  postea.  Sed  demum 
qui  habent  40  librat.  terras  fiant  milites.  Clans.  6  E.  2.  m.  27.  Et  sic  con- 
tinuavit usque  17  regis  Carol!.  Yid.  Rot.  Pari.  18  H.  6.  n.  43.  28  H.  6. 
n.  12,  and  Yid.  Clans.  6  E.  2.  m.  27.  19  E.  2.  m.  9  E.  3.  m.  17.  Hal.  MSS. 
— Before  and  in  the  time  of  Charles  the  first  it  was  apprehended,  that  the  king 
might  lawfully  compel  all  men,  who  were  of  full  age  and  seised  of  lands  to  the 
value  of  40/.  a-vear,  either  to  take  upon  them  the  order  of  knighthood,  or  to 

giy  fines  for  bemg  excused.  An  attempt  to  exercise  this  power,  which  lord 
oke  himself  allows  to  have  been  a  prerogative  of  the  crown,  was  one  of  the 
many  expedients  used  by  that  unfortunate  prince  to  raise  a  revenue  without 
the  aid  of  parliament ;  and  it  terminated  accordingly,  for  it  was  the  occasion  of 
a  statute,  which  provided  against  the  Juture  exercise  of  any  such  power.  See 
18  Cha.  1.  0.  20.  2  Inst.  598.  Blackst.  Comment,  ed.  5.  v.  1.  p.  404.  v.  2. 
p.  61,  and  Barringt.  Ant.  Stat.  2d  ed.  144.— [Note  23.] 

(a.)  Ante,  5.  a.  post.  86.  b.  See  also  Camcata  and  Hide  in  Gloss,  at  end. 
of  Kea.  Parooh.  Antiq. 
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mUitis  pro  omnt  servttiOy  ipsa  distrinxtt  nmim  ad  faciendam 
iectam  ad  curiam  suam  de  Thometon  in  Craven^  dhc»  (1). 

And  it  is  to  be  observed,  that  the  reliefe  of  a  kniffht  and  all  (post  76.  a. 
above  him  which  be  noble^  is  the  foarth  part  of  their  yearly  S3,  b.) 
revenue,  as  of  a  knight  five  pound,  which  is  the  fourth  part  of 
20  pound.  So  utM  baronia  constat  ex  18  feodis  mUitum  etdeS. 
parte  unitu  feodi  mUiits,  which  amount  to  400  markes,  and 
therefore  his  reliefe  is  the  fourth  part  of  this,  viz.  100  markes : 
and  an  earledome  consists  of  twenty  knights  fees,  which  amount 
to  400  pound  (as  before  it  appeareth  by  the  said  ancient  record 
de  modo  tenendi  parliamenium,  dhe,)(2),  and  therefore  his  re- 
liefe is  100  pound.  And  this  also  appeareth  by  the  statute  of 
Magna  Charta,  cap.  2,  and  by  the  equity  of  this  statute,  inso- 
much as  a  marquisdome,  which  consists  of  the  revenue  of  two 

baronies, 

(1)  4  E.  2.  Avowry,  200.  Yiginti  vir^atse  teme  faciunt  unum  feodum 
miiitis.  M.  13  &  14  E.  1.  Eot.  17.  Olouc.  Quadraginta  carucat.  terrse 
faciunt  unum  feodum  militis.  8  E.  3.  49.  Duodecim  oarucatse  et  dutd  bovatao 
terrse  faciunt  unum  feodum  militis.  Yid.  apud  Matth.  Paris  in  Yitis  28.  Ab- 
batnm  fol.  131.  Abbas  Sanoti  Albani  debet  regi  sex  milites.  Et  ibi  recensen- 
tur  numeri  hidarum  ad  quodlibet  feodum  militis.  Alibi  quinque,  alibi  sex,  alibi 
septem  hidse  faciunt  feodum  militis.  Hal.  MSS. — See  further  as  to  the  con- 
tents of  a  knight's  fee,  p^t.  76.  a.  and  83.  b.  and  2  Inst.  596.— [Note  24.] 

(2)  Yid.  Seld.  Tit.  Hon.  part  2.  c.  5.  s.  26,  ubi  authoritas  authoris  libri 
modi  tenendi  pari,  et  ista  opinio  de  oerti  proportione  annui  valoris  feodi  mill- 
taris,  baronies,  et  comitates,  optima  refiitantur.  Yid.  infra  83.  b.  Hal.  MSS. 
— The  modus  tenendi  parliamentumy  according  to  the  title  as  given  in  lord 
Coke's  preface  to  his  ninth  book  of  Reports,  imports  to  be  an  account  of  the 
manner  of  holding  the  English  parliaments  in  the  time  of  Edward  the  Confes- 
sor, and  that  it  was  approved  of  by  the  first  William,  and  conformed  to  in  his 
time  and  in  that  of  his  successors.  To  this  m^tis  lord  Coke  frequently  refers 
as  to  a  most  undoubtedly  genuine  piece  of  antiquity;  and  in  his  fourth  mstitute 
he  tells  us,  that  Henry  the  second  after  having  conquered  Ireland  sent  a  tran- 
script of  tiiis  modus  into  that  country  as  a  model  for  parliaments  there;  and 
that  in  the  reign  of  Henry  4,  this  transcript,  which  is  known  by  the  name  of 
the  Irish  modus,  fell  into  the  hands  of  sir  Christopher  Preston,  and  was  then 
exemplified  by  inspeximus  under  the  great  seal  of  Ireland.  But  notwithstand- 
ing all  this,  the  reasons  of  Mr.  Selden  and  Mr.  Prynne,  of  whom  the  former 
supposes  it  to  have  been  an  imposture  of  the  time  of  Edward  the  third,  and 
the  latter  makes  it  an  invention  as  late  as  the  31  H.  6,  seem  to  furnish  insur- 
mountable objections  against  the  authority  of  the  English  modus;  and  so  con- 
vinced of  their  force  was  an  able  advocate  for  the  existence  of  the  commons  as 
a  constituent  part  of  parliament  before  the  49  Henry  3,  that  he  candidly  gives 
up  its  antiquity,  though  if  it  could  have  been  defended,  it  would  have  decided 
the  controversy  in  his  favour,  for  it  expressly  mentions  citizens  and  burgesses 
as  well  as  knights  of  the  shire.  See  4  Inst.  12.  Seld.  Tit.  Hon.  2d  ed^part 
2.  c.  6.  s.  26.  Pryn.  on  4  Inst.  1,  and  Tyrr.  Biblioth.  Polit.  270.  406.  Blow- 
ever  Dr.  Popping  bishop  of  Meath,  who  in  1692  first  published  the  Irish  modus, 
feebly  endeavours  to  defend  the  antiquity  of  the  supposed  transcript  in  the  time 
of  Hen.  2,  and  two  other  writers  deservedly  of  great  credit  seem  inclined  the 
same  way.  See  Molyn.  Case  of  Ireland;  and  Harr.  Edit,  of  Ware's  Hist,  and 
Antiq.  of  Ire.  84.  M.  Selden  mentions,  that  in  his  time  there  were  many 
copies  of  the  English  modus;  but  I  am  not  aware  that  one  is  in  print. — ^As  to 
lord  Coke's  account  of  the  computation  of  reliefs  by  the  yearly  revenue,  which 
lord  Hale  observes  to  have  been  also  refuted  by  Selden^  see  post.  83.  b. — 
[Note  25.] 
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baronies,  which  amount  to  800  markeSy  shall  pay  according  to 
that  just  proportion  for  his  reliefe  200  markes;  and  becanse  a 
dnkedome  consists  of  the  revenues  of  two  earledomes,  vis.  800 
pound  per  anhumy  a  duke  shall  pay  200  for  a  reliefe,  which  is 
also  the  fourth  part  of  his  revenue;  and  with  this  agree  the  re> 
cords  of  the  Exchequer. 

Note  (reader)  at  the  time  of  the  making  of  the  statute  of 
Magna  Charta,  9  S.  3,  there  was  not  any  duke,  marquesse,  or 
vioount,  in  England,  and  therefore  the  statute  could  not  make 
mention  of  them,  and  Edtoard  the  eldest  sonne  of  king  E.  3, 
called  the  Black  Prince,  was  the  first  duke  in  England  after  the 
Gonauest,  and  Eoberteaxle  of  Oxford  in  the  reigne  of  R.  2,  was 
the  nrst  marquesse.  Sic  entm  inter  ordines  At^im  in  svA  Bri- 
tannid  tesUUur  Camden  tihi  supra.  Et  HtultM  Marchionissiriit 
ad  nos  devenit,  nee  ante  R.  2.  tempora  cuiquam'  delatiu;  Hie 
enim  Robertum  Vere  Oxoniee  comitem  deUdas'  ewu  primwm 
Marchionem  DMinise  designavit,  merumque  erat  honoris  nomen. 
Haec  iUe,  And  before  the  reigne  of  H.  6.  there  was  not  any 
viscount.  Sic  enim  idem,  author  vhi  supra  euserit.  I\)st  comites 
vicecomites  ordine  seguuntur.  Ttseounts  nos  vocamns.  Hcee 
vetas  officii  sed  nova  dignitatis  appdUxtio^  et  ff.  6.  tempore  ad 
nos  primijgm  audita.  Hsec  Hie.  Et  dominus  de  Beth  Monte 
was  the  first  viscount  created  by  king  H.  6.  Vide  Cassianeum 
in  glorid  mundi parte  4,  consid.  55,  that  this  dignity  of  a  vis- 
count is  of  great  antiquity  in  other  realmes. 

Bracton  lib.  2.  36.  Item  surU  qwedam  servitia,  guas  dicuntur 
/orifisecay  quamvis  sunt  in  cartd  de  feoffamentis  expressa  et 
nominata,  et  qua  idea  did  possunt  forinseca,  quia  pertinent  ad 
dominum  regem,  et  non  ad  dominum  capitalem,  nisi  cum  in 
proprid  persond  pro/ectus  fuerit  in  servitio,  vd  nisi  dim  pro  ser- 
vitio  8iM>  satis/ecerit  domino  regi,  dhc. 

^'A  voyaae  royaU.*'  A  voyage  royall  is  not  onely,  when  the 
king  himselfe  goeth  to  warre,  as  Littleton  here  saith,  but  also 
when  his  lieutenant  or  deputy  of  his  lieutedant  goeth.  And 
what  shall  be  said  a  voyage  royall  shall  be  adjudged  in  this  case 
by  the  judges  of  the  common  law  as  an  incident  to  escuage,  and 
not  by  the  constable  and  marshall,  or  any  other :  etsicdesimiHbus. 

There  is  also  another  kind  of  voyage  royall,  vis.  when  one 
goeth  with  the  king's  daughter  beyond  sea  to  be  married,  &o.  for 
such  a  voyage  is  for  the  good  of  the  whole  realme  (for  more  pro- 
fit for  the  realme  cannot  be  than  to  make  alliance  with  another 
nation);  but  of  this  voya^  royall  Littleton  speaketh  not  here,  but 
onely  of  the  voyage  royul  to  warre;  so  as  there  is  a  voyage  royall 
of  warre,  and  a  voyage  royall  of  peace  and  amity.  And  it  is  to 
be  observed,  that  he  that  holdeth  by  castle  gard  or  comage 
holdeth  by  knishts  service,  and  yet  he  shall  pay  no  escuage,  m- 
cause  he  holdeui  not  to  goe  with  the  king  to  warre  (3). 

''Into 


(8)  Yid.  ssB^issimd  temporibus  H.  2.  R.  1.  Jobann.  H.  3. 1 E.  2.  Scutagium 
proezercitu  regis  tn£*e2afi^,  Wales,  Foictou,  Bretagne,  Normandy ,  Gascony^dfc. 
though  territories  of  the  king.  Quoad  escuage  nota.  Though  in  some  cases  the 
9ubfect  toof  chargeable  for  defence  of  the  realm,  yet  clearly  for  foreign  invasion 
none  were  chargeahle  hut  by  tenure,  and  therefore  service  of  chivalry  was  called 
forinsecum  servitium.  Rot.  pari.  20  E.  8.  n.  13.  21  E.  3.  n.  16.  44.  25  E.  3. 
».  28.  6  R.  2.  n.  67,  d>c   IH.b.  n.  17.   5  K  5.  pars2.  n.  9.    The  first  thing 

requisite 
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^^IfUo  Scotland"    In  Scotiam,    This  is  put  bat  for  an  ez-  Lib. Rub.  in 
ample,  for  if  the  tenure  be  to  goe  t»  WaUtam,  Etberniam,  Vas-  ?S^*«*^»  **• 
coniumy  Pictaviam,  dhc,  it  is  9&  one.  See  an  ancient  record ,  Rot  q^^^  ^^^ 
definihtu  Termino  Mich,  11  E,  2.     Sir  Rich.  Rockedey  knight  6  R.  2. 
did  hold  lands  at  StoOon  by  aeijeantrj  to  be  Vanitarius  Tegi9j  ?^**f **^"'  *^ 
that  is  to  be  the  king's  fore-foot^man  when  the  king  went  into  ^^'^rV  242. 
Gtucoigne,  donee perusus  Juii  pari  tolearum  preHi  4  d»  that  is,  yid.  Rot  Glaut. 
untill  he  had  worne  out  a  paire  of  shoes  of  the  price  of  foure  8  H.  3.  A  Fin. 
pence.     And  this  service  being  admitted  to  be  performed  when  p^^g^  \  h.  3. 
the  king  went  to  Gascoigne  to  make  warre,  is  knight's  service,    maia  toivenint 

Boaiaginm  pro 
"  Be  iohich  holdeth  hy  the  service  of  one  hnigMsfee,  ought  to  \^^^ll^^f^ 
he  with  the  kingfortie  da^fes"     But  this  is  to  be  understood  of  ^  ante  Glaus, 
a  tenant  that  holdeth  of  the  king  immediately ;  for  every  man  6  H.  8. 
is  bound  by 'his  tenure  to  defend  his  lord,  and  both  he  and  his  >>*>>^-  ^- 
lord  the  king  and  his  country ;  and  therefore  if  the  lord  goeth 
not,  his  tenant  is  ezouaed.     Bat  yet  if  the  tenant  peravaile 
goeth  with  the  king,  it  ezcnseth  all  the  mesnes. 

And  it  is  to  be  observed,  that  for  every  pound  of  the  ancient  Magna  Oharta, 
value  of  a  knight's  fee  accounting  twenty  pound  land,  the  tenant  SS^L?^]|u 
must  goe  with  the  king  two  dayes,  which  commeth  just  to  40  cwip,  60. 
dayes  for  a  whole  knight's  fee.   By  the  statute  of  Magna  Charta 
it  is  provided,  that  scutagium  de  coeter^  capiatwr  siciU  capi  cot^ 
suevit  tempore  Hen,  regis  Qvi  nostri. 


requisite  to  escuage  was  the  proclamation  and  summons  of  service,  which  prefixed 
the  day  and  pkuce  of  rendezvous  of  the  army,  and  commanded  the  lords,  dhc, 
nominatim  and  others  hy  proclamation  qndd  ad  diem  et  locum  veniant  ad  regem 
cum  equis  et  armis  et  toto  servitio  regi  debito,  which  is  called  summonitio 
servitii  vel  summonitio  ezerdtns.  Claus.  1  £.  2.  m.  2.  Glaus.  8  £.  2.  m.  1. 
Claus.  7  E.  2.  m.  14,  et  saapissimd  alibi.  Vide  pro  scutagiis  captis  occasione 
diversamm  ezpeditionum.  Tempore  H.  2,  scutagium  bis  asaessum  ante  annum 
quintum  iertium  scutagium  7  H.  2,  pro  exercitu  Tholosas  dnas  marcas,  quar- 
tum  pro  eodem  exercitu  unam  maroam,  quintum  18  H.  2,  pro  exercitu  Hi- 
bemiaa  20  s.  sextum  pro  exercitu  Gkdloway  20  s.  Tempore  Eichardi  primi, 
primum  scutagium  pro  exercitu  Wallisd  anno  seoundo  ad  10  s.  secundum  anno 
sexto  ad  20  s.  pro  quolibet  feodo  pro  redemptione  regis,  tertium  8  R.  1,  pro 
exeroitu  NormanniiB  ad  20  s.  Tempore  Johannis  anno  prime  scutagium  as- 
sessum  ad  duas  marcas,  secundum  anno  tertio  pro  exeroitu  Normannise  ad 
duas  marcas,  tertium  eonsimile  pro  consimili,  quartum  consimile  pro  consimili, 
quintum  consimile  pro  consimili,  sextum  consimile  pro  consimili,  septimum 
oonsimile,  octavum  anno  duodecimo  regis  pro  HibemiA  duas  marcas,  nonum 
anno  deeimo  tertio  pro  exeroitu  Wallise  ad  duas  marcas,  deoimum  pro  exercitu 
Sootifld,  undecimum  anno  deeimo  sexto  Johannis  pro  exeroitu  Bretaniie  ad  tres 
marcas  sed  non  solutum.  Nota  temporibus  Henrid  tertii  scutagium  Ludowici 
duas  marcas  anno  secundo,  Byham  10  s.  anno  qninto,  Monteeomery  duas  mar- 
cas anno  octavo,  Bedford  duas  marcas  anno  octavo,  Kerry  duas  marcas  anno 
deeimo  tertio,  Bretanny  40  s.  anno  deeimo  quarto,  Pictavisd  40  s.  anno  deeimo 
quinto,  Elam  20  s.  anno  deeimo  sexto,  Gascoigny  40  s.  anno  vicesimo  secundo, 
(xuyen  40  s.  anno  vicesimo  nono,  Wallisd  40  s.  anno  quadragesimo  secundo, 
Hal.  M3S. — For  a  more  particular  account  of  the  soutages  assessed  in  the 
several  reigns  mentioned  by  lord  Hale,  see  Mad.  Hist.  Exch.  chap.  16,  where 
the  whole  subject  of  escuage  is  fully  explained  from  the  records.  See  also 
post.  72.  a.  and  b.— [Note  26.] 
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Sect.  9a  [\0-l 

J^  UT  it  appear§th  hy  the  pleas  and  arguments  made  in  apha  upon  a 
writ  of  detinue  of  a  writing  obligatorie  brought  hy  one  H.  Gray,  Tr, 
7  E.  8,  that  it  is  not  needfullfor  him  which  holdeth  hy  escuage^  to  goe 
himself e  with  the  kitig^  if  he  wUlfinde  another  ahU  person  for  him  eon- 
veniently  arranged  for  the  warre  to  goe  with  the  king.  And  thisseemeth 
to  he  good  reason.  For  it  may  he^  that  he  which  holdeth  hy  such  services 
is  languishing^  so  as  he  can  neither  go  nor  ride.  And  also  an  abbot  or 
other  man  of  religion^  or  a  feme  sole,  which  hold  hy  su^h  services,  ouaht 
not  in  such  case  to  goe  in  proper  person.  And  sir  William  Herle,  tnen 
chief e  justice  of  the  commonplace  (de  common  bank),  said  in  this  plea, 
that  escuage  shall  not  he  granted  hut  where  the  king  goes  himself  e  in  his 
proper  person.  And  it  was  demurred  in  judgment  in  the  same  plea, 
whether  the  40  dayes  should  he  accounted  from  the  first  day  of  the  mtts^ 
ter  of  the  king's  host  made  hy  the  commons  (per  lea  commons)*  and  hy 
the  commandement  of  the  king,  or  from  the  day  that  the  king  first  enter- 
ed into  Scotland.     Therefore  enquire  of  this  (1). 

Tr.  7  E.  3.  T'R.  7  E,  3.  dhc.    This  is  the  first  booke  at  large  that  our 

fol-  29.  1     author  has  cited.     And  it  is  to  be  observed,  that  this  point 

2*Ro  Abr  509.)  *®  ^^*  debated  in  the  said  booke,  but  onely  is  there  admitted,  and 

jet  is  good  authority  in  law ',  for  our  author  saith,  that  it  ap- 
peareth  by  this  booke.  Now  both  by  Littleton  himselfe,  and 
by  the  booke  of  7  B.  8,  it  appeareth,  that  albeit  the  tenure  is, 
that  he  which  holdeth  by  a  whole  knight's  fee  ought  to  be  with 
the  king,  &c.  to  do  a  corporeall  service,  yet  he  may  finde  another 
able  man  to  do  it  for  him. 
(4  Co.  88.)  By  the  statute  of  Magna  Charta,  cap.  20,  it  is  provided,  that 

no  knight,  that  holdeth  Dy  castle-caid,  shall  be  destreyned  to  give 
money  for  the  keeping  of  the  castle  :  Si  ipse  earn  fucere  voluerii 
in  proprid  personi  sud,  velper  alium  probum  hominem  fadet, 
si  ipse  eamfacere  non  posssit  propter  rationahilem  causam. 
(6  Co.  20.)  Some  have  thought,  that  he  that  holdeth  by  escuage  is  taken  by 

the  equity  of  this  statute,  that  speaketJi  onely  of  castle-gard.  Bot 
it  is  holden,  that  this  statute  is  but  an  affirmance  of  the  common 
law.  For  where  that  act  saith,  (propter  rationahilem  causam)  that 
reasonable  cause  is  referred  to  the  tenant's  own  discretion  and 
choyce,  and  the  cause  is  not  material  or  issuable  no  more  than  in 
the  case  that  Littleton  here  putteth,  as  hereafter  appeareth.  And 
I  would  advise  our  student,  that  when  he  shall  be  enabled  and 
armed  to  set  upon  the  jeare  bookes,  or  reports  of  law,  that  he  be 
furnished  with  all  the  whole  course  of  the  law,  that  when  he 
heareth  a  case  vouched  and  applyed  either  in  Westminster-hdU, 
(where  it  is  necessary  for  him  to  be  a  diligent  hearer,  and  ob- 
server of  cases  of  law)  or  at  readings  or  other  exercises  of 

learning, 

*  oommoDi  Mem*  to  he  iiuerted/or  eommissionen.    See  Mr,  Rxteo'e  Intr,  p,  115,  and  lord 
Cohere  commentary  on  the  toord  master,  poet,  71.  a. 

(1)  Mr.  Madoz  observes,  that  sir  William  Herle's  position,  that  escuage 
should  not  be  granted  but  where  the  king  goes  to  the  war  in  person,  is  falla- 
cious.    Mad.  Saron.  Angl.  226. 
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learning,  he  may  finde  out  and  reade   the  case  so 

[70  1  i^vouohcd ;  for  that  will  both  fasten  it  in  his  memory^ 
b.  J  and  be  to  him  as  good  as  an  exposition  of  that  case. 
Bat  that  must  not  hinder  his  timely  and  orderly  read- 
ingf  which  (all  excuses  set  apart)  he  must  binde  himselfe  nnto ; 
for  there  be  two  things  to  be  avoyded  by  him,  as  enemies  to 
lesirmngf  prcnx)8tera  lectio,  hnd  prcepropera  praxis.  But  let  us 
now  heare  what  our  author  will  say. 

'^  Aiid  this  seemeth  to  be  good  i^eawn,  ike.**  Here  Littleton 
sheweth  three  reasons  wherefore  the  tenant  should  not  be  con- 
strained to  doe  his  service  in  person. 

First^  it  may  be  the  tenant  is  sicke,  so  as  he  is  neither  able  to 
goe  nor  ride.  And  ever  such  construction  must  be  made  in  mat- 
ters concerning  the  defence  of  the  realme,  or  common  good,  as 
the  same  may  oe  effected  and  performed.  To  the  former  dis- 
ability may  be  added  where  a  corporation  aggregate  of  many, 
as  deane  and  chapter,  maior  and  commonalty,  &c.  or  an  infant 
being  a  purchaser,  for  these  also  must  finde  an  able  man.  But 
it  may  be  objected,  that  in  these  particular  cases  the  tenant 
might  finde  a  man,  but  not  when  he  himselfe  is  able  without  all 
excuse  or  impediment.  To  this  it  is  answered,  that  Sapiens 
incipit  dfine.  And  the  end  of  this  service  is  for  defence  of  the 
realme,  and  so  it  be  done  by  an  able  and  sufficient  man,  the  end 
is  effected. 

Secondly,  seeing  there  are  so  many  jivst  excuses  of  the 
tenant,  it  were  dangerous,  and  tending  to  the  hindrance  of  the 
service,  if  these  excuses  should  be  issuable :  MuUa  injure  com^ 
muni  contra  rationem  disputandi  pro  communi  utilitate  intro^ 
ducta  sunt. 

Lastly,  both  Littleton ,  and  the  booke  in  the  seventh  of  Edward 
the  third,  giveth  the  tenant  power,  without  any  cause  to  be 
shewed,  to  finde  an  able  and  sufficient  man,  and  oftentimes 
jura  publica  ex  privaio  promisciU  deddi  non  debent, 

"  An  ahhot  or  other  man  of  religion**  Note,  that  if  the  king 
had  given  lands  to  an  abbot  and  his  successors  to  hold  by  knignts  (Post  09.  a.) 
service,  this  had  beenc  good,  and  the  abbot  should  doe  homage  ^te.  66.  b. 
and  find  a  man,  &c.  or  pay  escuage,  but  there  was  no  wardship 
or  reliefe  or  other  incident  belonging  thereunto.  And  though 
the  law  saith,  that  this  was  a  mortmaine,  that  is,  that  they  held 
fast  their  inheritance,  yet  if  the  abbot,  with  the  assent  of  his 
covent,  had  conveyed  the  land  to  a  naturall  man  and  his  heires, 
now  wardship  and  reliefe  and  other  incidents  belonged  of  com- 
mon right  to  the  tenure.  And  so  it  is,  if  the  king  give  lands  to 
a  maior  and  communalty  and  their  successors,  to  be  holden  by 
knights  service,  in  this  case  the  patentees  ^as  hath  beene  said) 
shall  doe  no  homage,  neither  shall  there  be  any  wardship  or 
reliefe,  onely  they  also  shall  find  a  man,  &c.  or  pay  escuage. 
But  if  they  convey  over  the  lands  to  any  naturall  man  and  his 
heires,  now  homage,  ward,  marriage,  and  reliefe,  and  other  in- 
cidents belong  thereunto.  And  yet  this  possibility  was  remota 
potentia  :  but  the  reason  hereof  is,  Cessante  ratione  legis  cessat 
ipse  lex;  the  reason  of  the  immunity  was  in  respect  of  the  body 
politique,  which  by  the  conveyance  over  ceaseth,  which  is  worthy 
of  observation. 

And  it  is  to  be  observed,  that  every  bishop  in  England  hath  a 

baronie 
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baronie  (2),  and  that  barony  is  holden  of  Ae  king  in  capite,  and 
jet  the  king  can  neither  have  wardship  or  relief. 

If  two  joyn  tenants  be  of  land  holden  by  knights  service,  if  one 
goeth  with  the  king,  it  snfficeth  for  both,  and  both  of  them  cannot 
be  compelled  to  goe,  for  by  their  tenure  one  man  is  onely  to  goe. 

6  H.  3.  If  the  tenant  peravaile  goeth,  it  dischargeth  the  mesne ;  for 

F^lT  B '  83  ^84    ^^^  tenancy  shall  pay  but  one  escuage. 

"  Or  other  man  of  religion'*  Here  this  word  (religion)  is  taken 
largely,  viz.  not  onely  lor  regular,  or  dead  persons,  as  abbots, 
monkes,  or  the  like,  but  for  secular  persons  also,  as  bishops, 
parsons,  vicars,  and  the  like ;  for  neither  of  them  are  bound  to 
goe  in  proper  person.  For  nemo  militan$  Deo  implicetur  sectt^ 
laribu*  negotiis, 

"  Languishing.*'  So  it  may  be  said  of  an  ideot,  a  mad  man,  a 
leper,  a  man  maymed,  blind,  deafe,  of  decrepit  age,  or  the  like. 

''  Or  a  feme  sole."     Seeing  that  a  fem  sole,  that  cannot  per- 
form knights  service,  may  serve  by  deputy,  it  may  be  demanded, 
wherefore  an  heire  male  being  within  the  age  of  21 
i9*yeares  may  not  serve  also  by  deputie,  being  not  r^l-l 
able  to  serve  himselfe.  L  ^*  J 

To  this  it  is  answered,  that  in  cases  of  minoritie,  all 
is  one  to  both  sexes,  viz.  if  the  heir  male  be  at  the  death  of  the 
ancestor  under  the  age  of  one  and  twenty,  or  the  heire  female 
under  the  age  of  14,  they  can  make  no  deputy,  but  the  lord  shall 
have  wardship  as  an  incident  to  the  tenure  :  therefore  Littleton  is 
here  to  be  understood  of  a  feme  sole  of  full  age,  and  seised  of  land 
holden  by  knights  service  either  by  purchase  or  descent. 

'^  Conveniently  arrayed  for  the  warreJ*  So  as  here  are  foure 
things  to  be  observed. 

First,  (as  hath  been  said),  that  he  mav  find  another. 

Secondly,  that  he  that  is  found  must  be  an  able  person. 

Thirdly,  he  must  be  armed  at  the  costs  and  charge  of  the 
tenant:  and  herein  is  to  be  noted,  quod  non  definitur  injure^ 
with  what  manner  of  armor  the  souldier  shall  be  arrayed  with, 
for  time  place  and  occasion  doe  alter  the  manner  and  kind  of 
the  armour  (1). 

Fourthly, 


(2)  Lord  chief  justice  Hale,  in  a  manuscript  treatise  on  the  Jura  Corona: j 
gives  it  as  his  opinion,  that  the  bishops  do  not  hold  their  possessions j^er  haro- 
nianif  and  that  they  sit  in  the  house  of  peers  by  custom  and  usage,  and  not  as 
barons  by  tenure.  But  the  propriety  of  this  doctrine  has  been  ably  contro- 
verted by  a  writer  of  very  great  eminence  now  living.  See  Warburt.  Alliance 
between  Church  and  State^  4th  edit.  149. — [Note  27.] 

(1)  Vide  pro  assisft  armorum. — 27  H.  2.  Quicunque  habet  feodum  unius 
militis,  habeat  loricam  cassidem  clipeum  et  lanceam.  Quicunque  liber  laicus 
habuerit  in  catallo  vel  redditu  ad  valentiam  sexdecim  marcarum,  habeat  loncam 
lanceam  clipeum  et  cassidem.  Quicunoue  liber  laicus  habuerit  in  catnllo  ad 
valentiam  decern  marcarum,  habeat  haui3crgel1um  et  capelet  ferri  et  lanceam. 
Omnes  burffenses,  et  tota  communia  liberorum  hominum,  habeat  wanbais,  et 
capelet  fem,  et  lanceam.  Et  si  quis  hsdo  arma  habens  obierit,  anna  sua  rema- 
neant  hnredi  3  et  fiat  inquisitio  de  his,  qui  has  habent  facultates,  ct  faciant  eos 

jurare 
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Fourthly,  he  mast  have  such  armor  as  shall  be  neoessazyy  and 
so  appointed  in  readinesse. 

FerdwU  is  a  Sax(m  word,  tt  ^gnificat  guUtannam  murdri  in  Fleto,  lib.  l. 
exercitu.     WorscoU  is  an  old  Engluh  word,  and  signifieth  liherum  ^'P'  ^* 
esse  (fe  (nieribus  armorum. 

It 

jararc  ad  ista  anna  habenda  et  ad  ea  tenenda  in  servitio  regis.  Hoveden,  614. 
This  assise  continued  till  the  time  of  king  John,  and  then  was  a  little  altered.  And 
this  assize  made  in  the  time  of  king  John  was  repealed  and  again  commenced^  and 
men  were  compelled  to  be  sworn  to  it.  Claus.  14  H.  3.  m.  5.  dorso.  Commissioners 
were  assigned  to  cause  m^n  to  be  sworn  and  assised  to  arms^  as  th^u  were  sworn  in 
Hie  time  of  king  John,  in  this  form.  Qoisquis  habet  feodum  muitis  integrum, 
habeat  loricam ;  qui  habet  dimidium  feodi  militis,  habeat  haubergellum ;  qui 
habet  catalla  ad  valentiam  quindecim  maroarum,  habeat  loricam;  qui  habet 
catalla  ad  yalentiam  decern  marcarum,  habeat  haubergellum ;  qui  habet  catalla 
ad  valentiam  deoem  librarum,  habeat  capellum  ferreum  perpunctum  et  lanceam; 
qui  habet  ad  valentiam  viginti  solidorum,  habet  arcum  et  sagittas.  In  quilibet 
villS.  sit  unus  constabularius,  in  quolibet  burgo  plures,  ad  quorum  summoni- 
tionem  omnes  ad  arma  jurati  in  ward&  su&  conveniant  ad  imbreyiandum  dis- 
tincte  nomina  et  arma  singulorum,  ita  qu6d  singuU  habeant  prompta  sua  arma 
ad  defensionem  regni.  Inis  assise,  as  it  seems,  continued  till  £^26  of  Hen.  8, 
and  then  another  assise  was  ordained.  In  Claus.  26  Hen.  3.  pars  2.  m.  10,  ma7iy 
articles  are  ordained,  which  differ  little  from  the  statute  of  Winion,  Amongst 
others  there  is  this  article.  Singuli  viceoomites,  cum  duobus.militibus  ad  hoc 
assignatis,  faciant  cives,  burgcnses,  liberos  homines,  villanos,  et  alios  k  quin- 
decim ad  sezaginta  annoe,  assideri  et  jurari  ad  arma  secundum  quantitatem 
terrarum  et  catallorum,  scilicet,  ad  quindecim  librata  terras,  unam  loricam 
UQum  capellum  ferreum  gladium  cultellum  et  equum ;  ad  decem  librata  terra), 
unum  haubergellum  capellum  ferreum  gladium  lanceam  et  cutellum;  ad 
quinque  librata  terrse,  unum  perpunctum  capellum  ferreum  gladium  lanceam 
et  cultellum;  ad  quadragiuta  solidos  et  amplius  ad  quinque  librata,  gladium 
arcus  sagittas  et  cultellum )  qui  minus  habet,  qudm  quadraginta  solidos,  falcem 
gisarmas  et  cultellos  et  alia  minuta  arma;  ad  catalla  sexaginta  marcarum,  unam 
loricam  capellum  gladium  et  equum;  ad  catalla  quadraginta  marcarum,  unum 
capellum  haubergellum  gladium  et  cultellum;  ad  catalla  decem  marcarum, 

gladium  cultellum  arcum  et  sagittas;  ad  catalla  quadraginta  solidorum  et  infra 
ecem  maroas,  falces  gisarmas  et  alia  minuta  arma.  Omnes  item  alii,  qui  pos- 
sunt  habere,  arcus  et  sagittas  habeant.  In  singulis  civitatibus  et  burgis  jurati 
ad  arma  sint  intendentes  majori,  vel  ballivis  ubi  non  sunt  majores.  In  singulis 
villis  aliis  constituantur  unus  vel  duo  oonstabularii  secundum  numerum  inhabi- 
tantium.  In  singulis  ver6  hundredis  unus  oapitalis  constabularius,  ad  cujus 
mandatum  omnes  jurati  ad  arma  de  hundredo  conveniant,  et  ei  sint  intendentes 
ad  faciendum  ea  quae  spectant  ad  conservationem  paois.  Omnes  verb  oonsta- 
bularii capitanei  intendentes  sint  vicecomiti  et  duobos  militibus  praedictis,  ad 
veniendum  ad  mandatum  eorum,  et  faciendum  per  pra&cepta  eorum  ea  qu£c 
spectant  ad  conservationem  pacis  nostrsB,  &c.  And  so  two  knights  were  assigned 
in  every  county  to  perform  the  premises.  The  next  assise  of  arms  was  in  the 
13  of  Edw.  IfbyJie  statute  q/'Winton,  which  commands,  that  every  one  shall  be 
sworn  to  armor  according  to  the  value  of  their  lands  and  goods,  viz.  from  lands 
of  ffteen  pounds  and  chattels  of  4:0  marks, ad  haubergellum  capellum  ferreum 
eladium  cultellum  et  equum ;  from  land  of  lOL  and  goods  of  20  marks,  ad 
haubergellum  capellum  ferreum  gladium  et  cultellum :  from  land  of  bl.  ad 
gladium  cultellum  et  capellum  ferreum;  from  40s.  to  land  of  bl.  ad  gladium 
cultellum  arcum  et  sagittas ;  et  qui  minus,  juratur  ad  gisarmis  cultellos  et  alia 
minuta  arma;  et  qui  minus  habuerit  quam  viginti  marcas  bonorum,  habeat 
gladios  cultellos  et  alia  minuta  arma;  et  omnes  alii  arcum  et  sagittas;  et  in 

quolibet 
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LiYioB.  It  is  truly  said^  gudd-  miles  hsec  tria  airare  debet^  corpuM  ut 

vcdidisnmum  et  pemicisnmum  habeat,  arma  apta  ad  suinta 
imperxa,  csstera  Deo  et  imperatori  curm  esse, 

Vegetiiu.  Sapiens  non  semper  it  uno  gradu,  sed  und  vidf  non  se  mutat 

sed  aptat.     Qui  secundos  optat  evenfus,  dimicet  arte  non  casu. 
In  omni  conflictu  non  tarn  prodest  muUitudo,  gudan  virtus. 

EU 

quolibet  hundredo  duo  constabularii  eligantar  ad  faciendum  yisum  armomm. 
This  assise  was  observed  in  the  times  of  Edward  the  Ist  and  Edward  the  2(L  In 
9  E.  2.  the  statute  of  Winton  was  put  into  execution  sub  poeuft  forisfactune 
omnium  bonorum  et  catallorum  pro  prim&  Tice,  et  secund^  vice  sub  p<£n4 
captionis  terrarum  in  manus  regis  et  imprisonamento  corpornm :  and  it  was  also 
commanded^  qu6d  citra  festum,  &c.  in  form&  prsedictd  armati  parati  sint  ad  pro- 
ficiscendum  cum  rege  versus  Scotos  cum  victualibus  necessariis  pro  quadraginta 
diebus,  suorum  et  aliorum  de  partibus  suis  sumptibus  providendis.  Yid. 
Claus.  9  E.  2.  m.  26.  dorso.  This  assise  received  some  change  about  the  8  o/E.  3, 
and  in  Claus.  8  E.  8.  m.  8.  dorso,  there  is  the  following  prec^t,  Proclama- 
tionem  facias,  qu6d  omnes  de  balliv4  tuft,  qui  habent  quadraginta  librata  torrae 
vel  redditus,  licet  milites  non  sunt,  equitaturfl  et  armis  competentibus  juzta 
statum  suum,  viz.  unusquisque  eorum  pro  se  et  altero  ad  minus ;  et  omnes,  qui 
habent  viginti  librata  terrsB,  cum  equitaturd*  et  armis  pro  seipsis  ad  minufK, 
faciant  sibi  provideri  ]  et  illi,  qui  minus  habent,  assideantur  juxta  statutum 
WintoniflD.  But  in  progress  of  time  the  statute  of  Winton  fell  into  disuse,  and 
commissions  issued  to  array  men  juxta  status  sui  exigentiam  et  facultates.  Yid. 
Claus.  48  E.  3.  m.  24.  et  saepissime.  This  commission  was  afterwards  regulated 
and  confirmed  in  parliament  Rot.  Pari.  5  H.  4.  n.  24.  And  now  the  statute  of 
Winton  is  repealed  by  the  21  Jam.  chap,  28.  But  this  doth  not  rebate  to  military 
service,  and  is  only  a  certain  military  provision  for  the  peace  of  the  kingdom,  and 
concerned  burgesses  and  sockmen  as  well  as  tenants  by  knight  service.  And 
according  to  this  difference,  the  commission  of  array  extended  both  to  tenants  by 
knights  service,  and  others;  but  the  writ  which  is  called  summonitio  servitii, 
respected  tenants  by  knights  service  only.  And  as  to  this  latter,  1.  It  is  to  be 
observed,  that  the  service  was  estimated  by  the  number  of  fees;  and  so  he,  who 
held  per  baroniam  vel  comitatum,  was  attendant  only  according  to  the  number 
of  knights  fees  by  which  the  barony  or  earldom  was  held,  as  clearly  appears  in 
Selden's  Titles  of  Honour,  part  2,  cap,  6,  sect,  26,  where  it  is  mentioned,  thai 
the  barony  de  Yeteri  Ponte  was  holden  by  6  knights  fees,  and  that  Clifford,  who 
had  married  one  of  the  coheirs,  acknowledged  the  service  of  two  knights  and  a'n 
half.  2.  On  summons  of  the  army  on  service  at  a  place  and  day  certain,  every 
knight  by  himself  or  his  deputy  came  before  the  constable  and  marshal,  and  pre- 
sented  the  number  of  his  fees  and  the  persons  by  wltom  they  were  to  be  performed, 
and  their  names,  which  were  registered  before  them,  8.  He,  who  held  by  a  wJiole 
Jenighfsfee  ought  toperform  his  service  by  one  knight,  or  by  himself  in  person  y  or 
per  duos  scrvientes  sive  armigeros,  who  in  value  are  equal  to  a  knight,  Seld,  ubi 
supra.  So  he,  who  held  by  the  moiety  of  a  knight's  fee,  might  perform  all  the 
service  either  40  days  per  servientum  or  20  days  per  seipsum  vel  militcm.  And 
so  it  was  done  by  the  abbot  of  Saint  Alban,  who  held  six  knights  fees  of  the  king, 
and  performed  the  service  per  duos  milites  galeatos  et  lege  militari  decenter 
armatos  et  octo  armigeros,  four  of  whom  were  cquitcs  cum  lineis  et  ferreis  armis 
muniti,  and  two  were  ballistarii ;  and  they  were  presented  to  the  constable  and 
marshal,  and  in  constabulariis  positi,  that  is,  listed  in  their  several  companies. 
And  note,  that  hi  milites  et  servientcs  were  at  their  own  proper  expenses  ingoing, 
staying  for  AO  days,  and  returning.  Note  also,  that  theiO  days  are  account^from 
tlie  day  prefixed  for  the  assembling  of  the  army  in  the  destined  place,  wherever  it 
shall  be,  whether  in  the  kingdom  or  out  of  the  kingdom;  and  the  day  and  place 
of  the  assembly  of  the  army  were  prefixed  in  the  writ  de  summonitione  servitii. 

Gbsiervt^ 
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j^i  opHmi  duets  scire  et  vincere,  et  cedere  prudenter  Umpori,  Polibiui. 
Multum  potest  in  rebus  humants  occasio^  plurimum  in  heUids, 

Quid  tarn  necessarium  est  qtbdm  tenere  semper  armay  quibus  Vegetim. 
^tectus  essepossi.    But  I  will  take  my  leave  of  these  ezoellent 
aathors  pf  ietrt  military,  and  referre  them  to  those  that  professe 
the  same,  and  will  retarne  to  LitiUton. 

"  Muster"  I  find  this  word  in  the  statute  of  18  JI,  6.  cap.  19, 
and  the  ancient  military  order  is  worthy  of  observation ;  for  before 
and  long  after  that  statute,  when  the  king  was  to  be  served  with 
souldiers  for  his  warre,  a  knight  or  esquire  of  theo  ountry  that 
had  revenues,  farmers  and  tenants,  would  covenant  with  the  king, 
by  indenture  inrolled  in  the  exchequer,  to  serve  the  king  for  such 
a  terme  with  so  many  men  (specially  named  in  a  list)  in  his 
warre,  &o  an  excellent  institution  that  they  should  serve  under 
him,  whom  they  knew  and  honoured,  and  with  whom  they  must 
live  at  their  retume.  These  men  being  mustered  before  the  king's 
commissioners,  and  receiving  any  part  of  their  wages,  and  their 

names 

Observe,  that  great  fines  were  frequently  imposed  on  those^  who  were  deficient  in 
doing  their  service  on  the  summons  of  the  army,  Yid.  Claus.  27  H.  3.  parte  1. 
m.  12.  Thomas  de  Berday  wasfined  60  mxtrksfor  default  of  service  in  trans- 
fretando  cam  rege.  Claus.  16  E.  2.  m.  36.  The  barons  of  the  exchequer  were 
commanded  to  compound  with  the  archbishops,  bishops,  religumsmen  and  others, 
for  the  remission  of  their  service  in  the  next  army  summoned  at  Newcastle  on  the 
vigil  of  St.  James  next  ensuing,  and  to  take  for  a  fine  forty  pounds  for  every  fee, 
and  so  pro  rata.  By  Pat.  13  E.  2,  it  was  directed  that  twenty  pounds  should 
be  taken  for  a  fine  on  every  fee  of  a  knight  who  should  m^ike  default,  Vid.  Pines 
7  E.  2.  m.  4.  5.  On  the  summons  of  service  for  the  army  of  Scotland,  it  was 
proclaimed,  that  ecclesiastical  persons  anxi  women  should  do  their  service  at  the 
day,  or  come  before  A,  and  B,  and  pay  a  fine,  viz.  twenty  marks  for  every  fee. 
So  observe,  that  they  were  not  fines  imposed,  but  voluntary  fines,  Hal.  MSS. 
In  reading  the  preceding  annotation  by  lord  Hale,  it  is  very  requisite  to  attend 
to  the  distinction  between  the  two  subjects  of  it.  The  first  part  of  the  anno- 
tation, which  states  the  progressive  changes  in  the  assize  of  arms  between  the 
27  of  Hen.  2,  and  the  21  of  Jam.  1,  and  refers  to  the  commissions  of  array 
during  the  same  period,  is  applicable  to  the  general  military  service  all  the  king's 
subjects  are  liable  to  for  the  internal  defence  of  the  realm.  The  remainder 
relates  to  the  performance  of  thni  particular  military  service,  which  was  due  by 
reason  of  tenure,  and  might  be  required  on  foreign  expeditions.  With  respect 
to  the  latter  it  may  be  sufficient  to  add,  that  military  service  by  tenure  was 
wholly  abolished  by  the  12  Cha.  2.  c.  24,  which  in  express  terms  discharges  all 
estates  from  services  on  voyages  royaU,  and  that  long  oefore  this  statute  it  had 
fallen  into  disuse,  as  appears  from  there  not  being  any  instance  of  assessing 
escuage  since  the  reign  of  Edward  the  second.  As  to  the  former,  lord  Hale 
ends  his  historical  deduction  about  the  assise  of  arms  and  commissions  of  array 
with  the  21  of  James ;  but  the  reader  will  find  the  same  subject  very  accurately 
continued  to  the  present  times,  together  with  some  particulars  relative  to  the 
previous  period  not  adverted  to  by  lord  Hale,  in  an  admired  work,  to  whidh 
we  have  such  frequent  occasion  to  refer.  See  1  Blackst.  Comment.  5th  ed.  411. 
It  is  observable,  tnat  lord  Hale  avoids  taking  the  least  notice  of  the  great  con- 
test between  Charles  the  first  and  the  long  parliament  about  the  king's  power 
over  the  militia,  which  arose  in  consequence  of  some  commissions  of  array 
issued  by  him,  and  was  the  immediate  prelude  to  the  civil  wars  in  his  reign. 
Of  the  arguments  used  by  each  party  on  this  occasion,  there  is  a  very  full  ac- 
count in  Bushworth.    See  4  Bushw.  666. — [Note  28.] 
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(3  Inst  86. 
Cro.  ChA.  71.) 
6  Co.  27,  the 
sooldier's  caie. 


(Lamb.  fo.  135. 
b.) 


Glanrille,  Ub.  2. 
cai).  0.  Ao. 


nanMS  flo  reoorded;  if  they  after  depwted  firom  ihmr  captaiiie 
within  the  tenne  contrary  to  the  forme  of  that  sUtnley  it  was 
felony.  But  now  that  statute  is  of  no  foroe;  hecaaee  that 
ancient  and  excellent  forme  of  military  coarse  is  altogether  anta- 
qoated :  bat  later  statutes  have  provided  for  that  miachiefe. 

To  muster  is  to  make  a  shew  of  souldiers  well  armed  and 
trained  before  the  king's  commissioners  in  some  open  field ;  ubi 
M  agUndenteg  prcdttdwU  prcdio.  In  Laiine  it  is  cetuenj  am 
hutrare  exercitum. 

By  the  law  before  the  Conquest  musters  and  shewing  of 
armour  should  be  uno  eodem  die  per  univermm  regnumj  ne 
aliqut  possint  arma /amiliartbus  et  notu  aecammodart^  wee  ip9i 
ilia  mutud  aecipere,  (ujtutitiam  domini  regit  defraudercy  et  do- 
minum  regem  et  regnum  offendere. 

Concerning  the  point  in  law,  demurred  in  judgment^  in  the 
scTcnth  of  Edward  the  third,  here  mentioned  by  our  author,  the 
law  accounteth  the  beginning  of  the  fortie  days  after  the  king 
entreth  into  the  foreine  nation:  for  then  the  war  beginneth, 
and  till  he  come  there,  he  and  his  host  are  said  to  goe  towards 
the  warre,  and  no  militarie  service  is  to  be  done  tm  the  king 
and  his  host  come  thither. 

"  Sir  William  Herle."  A  famous  lawyer,  constituted  chiefe 
justice  of  the  common  pleas  by  letters  patents  dated  2  die  Martii 
anno  b  F.  S.  It  appeareth  by  Littleton^  and  by  the  records,  that 
he  was  a  koight,  against  the  conceit  of  those,  that  thinke,  that 
the  chiefe  justices  of  the  court  of  common  pleas  were  not  knighted 
till  long  after. 

Our  student  shall  observe,  that  the  knowledge  of  the  law  is 
like  a  deepe  well,  out  of  which  each  man  draweth  according  to 
the  strength  of  his  understanding.  He  that  reacheth  deepest,  ho 
seeth  the  amiable  and  admirable  secrets  of  the  law,  wherein,  I 
assure  yon,  the  sages  of  the  law  in  former  times  (whereof  sir 
William  Herh  was  a  principall  one)  have  had  the  deepest  reach. 
And  as  the  bucket  in  the  depth  is  easily  drawn  to  the  uppermost 
part  of  the  water,  (for  nullum,  elem^ntum  in  moproprio  loco  ett 
grave)  but  take  it  from  the  water,  it  cannot  be  drawne  up  but 
with  great  difficultie ;  so  albeit  beginnings  of  this  study  seem 
difficult,  yet  when  the  professor  of  the  law  can  dive  into  the 
depth,  it  is  delightful!,  easie,  and  without  any  heavy  burthen,  so 
long  as  he  keepe  himselfe  in  his  own  proper  element. 

I®*  ''Justice,"  In  Glanvilhe  is  called  justitia  in  ryi.T 
t]p«oa58^racto,  as  it  were  justice  itselfe;  which  appella-  L  ^«  J 
tion  remaines  still  in  English  and  French,  to  put  them 
in  mind  of  their  dutie  and  functions.  But  now  in  legall  Latin^ 
they  are  called /li^tctam  tanquamjuMi  in  concreto,  and  they  are 
called  yu«^tciam  de  banco,  dsc,  and  ueYerJudices  de  banco,  dx. 

''  The  comrnon  place  (common  banke).''  Banke  is  a  Saxon 
word,  and  signifieth  a  bench  or  high  seat,  or  a  tribunall,  and  is 
properly  applyed  to  the  justices  of  the  court  of  common  pleas, 
because  the  justices  of  that  court  sit  there  as  in  acertaine  place :  for 
all  writs  returnable  into  that  court  are  coram  justiciariis  nostris 
apxtd  Westmon,  or  any  other  certaine  place  where  the  court  sit;  and 
legall  records  teairmeihemjusticiariide  banco.  But  writs  return- 
able into  the  court  called  the  king's  bench  are  coram  nobis  (t.  e, 
rege)  ubicunque/uerimus  in  Angltd ;  and  all  judicial!  records  tnere 

are 
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are  styled  coram  rege.    But  for  distinction's  sake  it  is  called  the  26  Aba.  p.  24. 

king's  bench ;  both  because  the  records  of  the  court  are  styled  B^ijton^iib  *3 

(as  have  been  sayd)  coram  regc^  and  because  kings  in  former  foi.  losl'b. 

times  have  often  personally  sate  there  (1).     For  the  antiquity  of  Britton,  foL  l. 

the  court  of  common  pleas,  they  erre,  that  hold  that  before  the  p?^J*i.|^  . 

statute  ot  Magna  Charta  there  was  no  court  of  common  pleas,  but  cap!^. 

it  had  its  creation  by  or  af^r  the  charter ;  for  the  learned  know,  Mirror,  cap.  6. 

that  in  the  sixe  and  twentieth  yeare  of  Edward  the  third,  the  ^^  ^* 

abbot  of  B,  in  a  writ  of  assise  brought  before  the  justices  in  eire  6i7**s©e  hi*2e 

claimed  conusance  and  to  have  writs  of  assise  and  other  originall  preface  to  the 

writs  out  of  the  king's  court  by  prescription,  time  out  of  mind  of  ^'"^  P"*  •^"X 

man,  in  the  raignes  of  Saint  Edmondj  and  Saint  Edtcard  the  Con-     ^P^''^'* 

fessor  before  the  Conquest.  And  on  the  behalfe  of  theabbottwere 

shewed  divers  allowances  thereof  m  former  times  in  the  king's 

courts,  and  that  king  Henry  the  first  confirmed  their  usages,  and 

that  they  should  have  conusance  of  pleas,  so  that  the  justices  of 

the  one  bench  or  the  other  should  not  intermeddle.     And  the 

statute  of  Magna  Charta  erecteth  no  court,  but  giveth  direction 

for  the  proper  jurisdiction  thereof  in  these  words :  communia  pla- 

cita  nan  negucathir  curiam  nostram^  ted  teneantur  in  aiiquo  certo 

loco.  And  properly  the  statute  saith,  non  sequantur,  for  that  the 

king's  bench  did  in  those  dayes  follow  the  king  ubicunque  fuerit 

in  Anglid,  and  therefore  enacteth  that  common  pleas  should  be 

holden  in  a  court  resident  in  a  certaine  place.    In  the  next  chapter  Mirror,  cap.  5. 

of  Magna  Charta  Cmade  at  one  and  the  same  time)  it  is  pro-  ^\  \.  « 
•J  J  ^  ^  J       ^      •  _^'  •     •      •^'  /\  -      FletA,lib.  2. 

vided;  et  ea,  qtusper  eosdem  («.  juUunartot  ttinerantet)  propter  ^p^  54^ 

difficultatemaliquorum  articuJorum  terminari  non possunt,  refer- 

anter  cid  justiciarios  nostros  de  banco  et  ibi  terminentur.    And  in 

the  next  to  that,  Asnsce  de  uUimd  prassentatione  temper  capian- 

tur  coram  juetidariit  de  banco,  et  ibi  terminentur.   Therefore  it 

manifestly  appeareth,  that  at  the  making  of  the  statute  of  Magna 

Charta  there  were  jusHciarii  de  banco,  which  all  men  confesse  to 

be  the  court  of  common  pleas.     And  therefore  that  court  was 

not  erected  by  or  after  that  statute  (2).    For  the  authority  of  this 

court 

(1)  Bat  though  formerly  our  kings  did  actually  sit  in  the  court  of  king's 
bench,  and  the  law  still  intends  that  the  king  is  present  there,  yet  the  judi- 
cature belongs  to  the  judges  only,  as  lord  Coke  elsewhere  observes.  4  Inst.  78. 
See  further  on  the  subject,  3  Blackst.  Comm.  5th  ed.  41,  and  Mad.  Hist. 
Excheq.  fol.  ed.  58.  64.  68.  and  553— [Note  29.] 

(2)  From  the  whole  of  lord  Coke's  observations  here  and  in  his  preface  to 
his  eighth  book  of  Reports,  it  seems  to  have  been  his  opinion,  that  the  court  0/ 
common  pleas  was  not  only  a  distinct  court  at  the  time  of  making  the  Magna 
Charta  of  the  9th  of  Hen.  3,  but  also  existed  as  such  before  the  Conquest. 
But  according  to  Mr.  Madox,  whose  inquiries  into  the  subject  were  certainly 
more  minute  and  particular,  the  origin  of  the  court  of  common  pleas  is  of  a 
much  later  date.  He  so  far  agrees  with  lord  Coke,  as  to  admit  that  the 
Magna  Charta  of  Henry  the  3d  rather  confirmed  than  erected  the  bank  or 
common  pleas,  and  that  such  a  court  was  in  being  several  years  before  the 
Magna  Charta  of  the  17th  of  king  John,  though  it  was  then  first  made  sta- 
tionary. Bat  in  other  respects  lord  Coke  and  Mr.  Madox  differ  widely ;  for  the 
latter  thinks,  that  for  some  time  after  the  Conquest  there  was  one  great  and 
supreme  judicature  called  the  curia  regis,  which  he  supposes  to  have  been  of 
Norman  and  not  Anglo-Saxon  original,  and  to  have  exercised  jurisdiction  over 
common  as  well  as  other  pleas ;  that  the  common  pHeas  and  exckequer  were 
mdually  separated  from  the  curia  regisy  and  became  jurisdictions  wholly. 

Vol.  1.— 34  distinct 
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eoort,  it  is  erideDt  by  thftt  whidi  Iiath  beene  nid,  thftt  it  kub 
jnriadietioii  of  all  common  plets.  Bctlet  Mietoiiieto  JtVtfcteL 

a>oei.Pla.lU.  **  DemMntdin  jwdgmmL'^  A  demurrer  commedi  of  the  Xa<Me 
•  Co.  114.)         ^^  dcmarari  to  abide;  and  therefore  he  which  demmrrefth  in 

laW|  iaaaidy  he  that  abid^  inlaw:  Mbratmr  or  demoraimr  imle^e, 
Whenaoever  the  conndll  learned  of  the  party  is  of  opinion^  thai 
the  court  or  plea  of  the  adTerse  party  is  sufficient  in  law,  then 
he  demorreth  or  abideth  in  law,  and  referreth  the  same  to  the 
($  Co.  99.  judgment  of  the  conrt ;  and  therefore  well  saith  LiideUm  here, 

Hok.  164.)  demurred  in  judgment;  the  words  of  a  demorrer  being,  quia  nor- 

ratioj  dsc,  mcUeriague  in  eddem  anUenta  mintu  mffidenM  in  lege 
€xi$tky  ike,  and  so  of  a  plea,  quia  piaeiium  ike,  materiague  in 
eodem  conienta  mtnu$  tujfficient  in  lege  exiUity  dx.  unde  pro  de- 
fectu  9ufficienU$  narrationis  sivepladtiy  dx,  petit  judicium^  dx. 
But  if  the  plea  be  sufficient  in  law,  and  the  matter  of  fact  be 
false,  then  the  adTerse  partie  taketh  issue  thereupon,  and  that  is 
tried  by  a  jury ;  for  matters  in  law  are  decided  by  the  judges, 
and  matters  in  fact  by  juries,  as  elsewhere  is  said  more  at  large. 
Now  as  there  is  no  issue  upon  the  fact,  but  when  it  is  joyned 
betweeue  the  parties,  so  there  is  no  demuirer  in  law,  but  when 
it  is  joined }  and  therefore  when  a  demurrer  is  offered  by  the  one 
party,  as  is  aforesaid,  the  adverse  party  jojrneth  with  him,  (for 
example)  saith,  quddplacitumproedictum,  &c.  WMteriague  in  eodem 
conienta  honum  et  mfficien$  in  lege  existunt,  dx,  et  petit  judiciun%, 
and  thereupon  the  demurrer  is  said  to  be  joyned,  and  thai  the  case 
is  argued  by  counsell  learned  of  both  sides;  and  if  the  poynts  be 
difficult,  then  it  is  argued  openly  by  the  judges  of  that  court,  and 
if  they  or  the  greater  part  concurre  in  opinion,  accordingly  jndge- 
Vid.  Bnet.  UK  ment  is  given ;  and  if  the  court  be  equally  divided,  or  conceive 
5,  to.  862.  b.       gy^^  doubt  of  the  case,  then  may  they  adjoume  it  into  the  exche- 

cuer  chamber,  where  the  case  shall  be  argued  by  all  the  judges  of 
14  B.  8.  oiH».  6.  England;  where  if  the  judges  shall  be  equally  divided,  then,  (if 
P^Lj"  ^'p  L  *^^°®  '^^  *^®™  change  their  opinion)  it  shall  be  decided  at  the  next 
Oh.  s.'iL  ^      parliament  by  a  prelate,  two  carles,  and  two  barons,  which  shall 

have  power  and  commission  of  the  king  in  that  behalfe,  and  by 
advice  of  themselves,  the  chancellor,  treasurer,  the  jus- 
Hot  Parlia.  tices  of  19*  the  one  bench  and  the  other,  and  other  of  r752.1 
14  B.  8.  n«.  81.  the  king's  counsell  as  many  and  such  as  shall  seeme  L  ^  J 
^johU  sSn-*^  convenient,  shall  make  a  good  judgement,  Ac.  And  if 
toa't  oase  upon  the  difficulty  be  so  great  that  they  cannot  determine  it,  then  it  shall 
4ifl<nilty  ia  the  be  determined  by  the  lords  in  the  upper  house  of  parliament  (1). 
wmvUm!^'      ^^  *^®  statute,  for  it  extends  not  onely  to  the  case  abovesud. 

Vide  Britton,  toL  41.    21  E.  3.  37.  38.    39  E.  3.  fo.  1.  21.  35.    40  B.  3. 34. 

18  H.  4. 8,  4.  1,^^ 

distinct  from  it ;  and  that  the  separation  of  the  common  pleas  began  in  the 
reign  of  the  first  Richard,  or  early  in  the  reign  of  John,  and  was  completed  by 
Henry  the  third.     See  Mad.  Hist.  Exoheq.  fol.  ed.  63,  and  the  cluster  on 

the  division  of  the  king's  courts,  539. See  p.  176  of  Const  and  Laws  of  E. 

by  Mr.  P — y,  who  I  tdce  it  was  Mr.  Pudsey.  See  further  3  Black.  Comment. 
5th  ed.  87.  4  Inst.  99.  Lamb.  Archaion.  ed.  1635,  p.  24  to  34,  afid  the  books 
cited  in  Piyn*  on  4  Inst.  52.-^Note  30.]==See  Hale  incep.  de  juribus 
OoronsB,  MSS. 

Jl)  See  further  as  to  the  adjourning  of  causes  into  the  exchequer  chamber  in 
er  to  have  the  opinion  of  all  the  judges,  4  Inst  110. 118,  and  Warraine 
and  Smiihf  2  Bulstr.  146,  in  which  case  the  court  refused  to  grant  a  motion 
for  such  idjonmment 
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but  also  where  judgments  are  delayed  in  the  chancery,  king^s 

bench,  common  bench,  and  the  exchequer,  the  justieea  assign^, 

and  other  justices  of  oyer  and  terminer,  some  time  by  difficulty, 

sometime  by  divers  opinions  of  justices,  and  sometime  for  other 

eanses.     [a]  Before  which  statute,  if  judgements  were  not  given  [a]  4  E.  8.  ca.  14. 

by  reason  of  difficulty,  the  doubt  was  decided  at  the  next  parliv 

ment,  Twhich  then  was  to  be  holden  once  every  yeare  at  the 

least)  (2).    \h]  Siautem  talia  nunquam  prtus  evenertut,  et  obscU"  m  Bnoton, 

mm  et  difficile  sit  eorum  judiduniy  tunc ponatur  judicium  in  re-  "l>«  !•  c*p.  2. 

tpectum  usque  ad  magnam  curiam^  ut  ibi  per  concilium  curioe  B^j J  f^j  ^j 

terminentur.     But  hereof  thus  much  shall  suffice,     [c]  He  that  i  b.  3.  7.  8. 

demurreth  in  law  confeaseth  all  such  matters  of  fact  as  are  well  2  B.  3. 6.  7. 

and  sufficiently  pleaded.     If  there  be  a  demurrer  for  part  and  an  W  |7  B.  3. 

issue  for  part,  the  more  orderly  course  is  to  give  judgement  upon  47B.  3, 13, 14. 

the  demurrer  first;  but  yet  it  is  in  the  discretion  of  the  court  to  5  H.  7. 1. 

try  the  issue  first,  if  they  will.     After  demurrer  joyned  in  any  J,^  c"om^86*    ' 

court  of  record,  the  judges  shall  give  judgment  according  as  the  ni^  1^2, 

very  right  oitfae  cause  and  matter  in  law  shall  appeare,  without  (5  Oo.  09.  b. 

regarding  any  want  of  forme  in  aoy  writ,  returne,  plaint,  decla>  i^'^'As* 

ration,  or  other  pleading,  proces,  or  course  of  proceeding,  except  g^i,  232  238. 

those  onely  which  the  party  demurring  shall  specially  and  parti-  Doo.  Pia.'ii5/ 

cularly  set  downe  and  expresse  in  his  demurrer  (3),     [a]  Now  J^^-) 

what  is  substance  and  what  is  forme  you  shall  read  in  my  Reports.  2  r.  2.  inqneit^l. 

38  E.  3.  25.    11  H.  4.  5.  75.    3  E.  4.  2.  [a]  3  Co.  67.  Lino.  Coll.  eM«' 

5  Co.  74.  Wjmek'8  case.     10  Co.  88.  uqae  98.    Doctor  Leyfield's  omse. 
(1  L«on.  178.    Doc,  Pla.  116,  117.) 

And  in  some  cases  a  man  shall  alledge  special  matter,  and  con- 
clude with  a  demurrer ;  [6]  au  in  an  action  of  trespasse  brought  [6]  13  B.  4. 7. 
by  I.  S.  for  the  takinc  of  his  horse,  the  defendant  pleads  that  he  ^^  ^'  ^'  Batop- 
himselfe  was  possessed  of  the  horse  until  he  was  by  one  7.  S.  88'k^9.  10. 
dispossessed,  who  gave  him  to  the  plaintife,  &c.  the  plain tife  22  E.  4.60. 
gaith  that  I.  S.  named  in  the  barre  and  /.  S.  the  plaintife  were  1  H.  7.  21. 
all  one  person,  and  not  divers;  and  to  the  plea  pleaded  by  the 
defendant  in  the  manner,  he  demurred  in  law,  and  the  court  did 
hold  tbe  plea  and  demurrer  good,  for  without  the  matter  alledged 
he  could  not  demurre.     Now  as  there  may  be  a  demurrer  upon 
counts  and  pleas,  so  there  may  be  of  aid  prier,  voucher,  receit, 
waging  of  law,  and  the  like,     [c]  By  that  which  hath  been  said  u]  14  h.  4. 31. 
it  appeareth,  that  there  is  a  generall  demurrer,  that  is,  shewing  87  H.  6. 6. 
no  cause,  and  a  speciall  demurrer,  which  sheweth  the  cause  of  his 
demurrer.     Also  by  that  which  hath  bisene  said,  there  is  a  de- 
murrer upon  pleading,  &c.  and  there  is  also  a  demurrer  upon 
evidence,     [d]  As  if  the  plaintife  in  evidence  shew  any  matter  of  rd]  6  Co.  104.  a. 
record,  or  deeds  or  writings,  or  any  sentence  in  the  ecclesiasticall  Baker'a  oaia. 
court,  or  other  matter  of  evidence,  by  testimony  of  witnesses,  or 
otherwise,  whereupon  doubt  in  law  ariseth,  and  the  defendant 
offer  to  demurre  in  law  thereupon,  the  plaintife  cannot  refuse  to 
.  joine  in  demurrer,  no  more  than  in  a  demurrer  upon  a  county 
replication,  Ac.  and  so  h  converso  may  the  plaintife  demurrer  in 
law  upon  tbe  evidence  of  the  defendant. 

But  if  [e]  evidence  for  the  king  in  an  information  or  any  other  M  88  H.  8. 
suit  be  given^  and  the  ddendaat  offer  to  demurre  in  law  upon  the  /(^'b^iI^.  ^52.) 

evidence, 

(2)  See  4  Inst.  9.  Com.  Dig.  Parliament,  C.  and  2  Inst.  408. 

(3)  See  27  Blii.  c.  5.  4  An.  c.  16.  and  Plow.  85. 
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evidence,  the  king's  counsell  shall  not  he  inforced  to  joyne  ia 
demurrer;  'hut  in  that  case,  the  court  may  direct  the  jury  to 
finde  the  speoiall  matter. 

<'/»  judgment,'^     For  the  signification  of  this  word.  Vide 
Sect.  866. 


AND  after  such  a  voyage  royall  into  Scotland^  it  is  commonly  saii, 
that  by  authority  oj  parliament  the  escuage  shall  be  assessed  and  put 
in  certaine;  scil.  a  certaine  summe  of  money ^  how  much  every  one, 
tohich  holdeth  by  a  whole  knight's  fee^  who  was  neither  by  himself e^  nor 
by  any  other y  with  the  king^  shall  pay  to  his  lord  of  whom  he  holds  his 
land  by  escuage.  As  put  the  case^  that  it  was  ordained  by  the  authoritie 
qf  the  parliament^  that  every  one^  which  holdeth  by  a  whole  knight's  fee^ 
who  was  not  with  the  king^  shall  pay  to  his  lord  fortie  shillings  ;  then 
he  which  holdeth  by  the  moietie  of  a  knighVs  fee^  shall  pay  to  his  lard 
but  twentie  shillings ',  and  he  which  holdeth  by  the  fourth  part  of  a 
knight* s  fee^  shall  pay  but  x  s.  and  he  which  hath  morcy  more,  and  which 
lesscy  lesse  (5). 

"  A  FTER  a  voyage  royalty  dec,  it  is  commonly  said,  ihtU  by 
authority  of  parliament  the  esciuigeshcdiheasseued"  NotOj 
here  is  a  secret  of  law  included,  that  albeit  escuage  incertaine  be 
due  by  tenure,  yet  because  the  assessment  thereof  concerned  so 
many  and  so  great  a  number  of  the  subjects  of  the  realme,  it 
could  not  be  assessed  by  the  king  or  any  other  but  by 
W  13  H.  i.  6.     parliament :  [a]  i^*  and  this  was  by  the  common  T  79   "I 

law(l).  |_    b.J 

g]  8  H.  3.  [6]  No  escuage  was  assessed  by  parliament  since 

ot  Clans,  k      the  reigne  of  Edward  the  second,  and  in  the  eighth  yeare  of  his 

If  the  tenant  goeth  with  the  king,  and  dyeth  in  exereiiu,  in 
Staff.  P.  14  B.  1.  the  host  or  armie,  he  is  excused  by  law,  and  no  escuage  shall  be 
de  banco.  demanded. 

And 

•  Thu  it  note  6  of  72.  h.  in  the  IZth  and  lith  edition: 


(5)  *  It  teems,  that  if  A,  held  land  of  the  king  by  4  knights  fees,  and  A.  be- 
fore the  statute  o/quia  emptores  Tiad  created  divers  mesnaUies  and  reserved  20 
knights  fees,  and  A*  had  done  the  king's  service,  he  should  have  had  the  escuage 
o/*20  fees.  But  if  A,  did  not  do  the  king^s  service,  the  king  should  have  had 
the  escuage  of  4  fees,  and  also  of  20  fees,  or  at  least  of  16.  Vid.  Rot 
Pari.  8.  m.  4.  dorso,  et  lib.  Pari.  14  £.  2,  petitiones  magnatum  inde.  Glaus. 
16  H.  3.  m.  17.  Rex  vicecomiti  Comubise  prsecepit,  qudd  nullum  distringat 
nisi  pro  tot  feodis,  quod  regi  tenetur  reddere.     Hal.  MSS. — [Note  34.] 

(1)  The  Magna  Oharta  of  king  John  provides,  that  escuage  shall  not  be 
imposed  except  by  the  consent  of  parliament ;  but  some  respectable  writers 
Ihink,  that  it  was  an  arbitrary  payment  before.  Blackst.  Comment.  5th  ed.  ▼. 
2.  p.  74.    Wright's  Ten.  128.  133.— [Note  31.] 

(2)  See  ante  69.  b.  note  3. 
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And  it  is  to  be  observed,  that  if  he,  that  holds  of  the  king  by  f.  N.  b.  84. 
escuage,  soeth,  or  findeth  another  to  goe  for  him  with  the  king,  Bract,  ub.  2. 
Ac.  then  he  shall  have  escuage  of  his  tenants  that  hold  of  him  ^^'^ 
by  such  service  (3),  which  must  be  assessed  by  parliament. 

But  if  the  king's  tenant  goeth  not  with  the  King,  then  he  shall  F.  N.  B.  84. 
pay  for  his  default  escuage,  and  shall  have  no  escuage  of  his  f^  ^^^  .^ 
tenants  (4).     Richard  the  second  making  a  voyage  royall  into       '^-^^     • 
Scotland^  at  .the  petition  of  his  commons  pardoned  the  payment 
of  escuage. 


Sect  98. 

^iV2>  some  hold  by  the  evstome  (6),  that  ifesciLage  he  assessed  by  atUho^ 
ritie  of  parliament  at  any  summe  of  money  ^  that  they  shall  pay  but 
the  moitie  of  that  summe^  and  some  but  the  fourth  part  of  that  summe. 
But  because  the  escuage  that  they  should  pay  is  uncertaine^for  that  it  is 
not  certaine  how  the  parliament  will  assesse  the  escuage  they  hold  by 
knights  service.  But  otherwise  it  is  of  escuage  certain^  of  which  shall 
be  spoken  in  the  tenure  of  socage. 

"^  OME  hold  by  the  custome,  dhe."  Vide  Seot  120. 

Nota,  that  escuage  is  directed  by  the  custome.  J^^^  ^'^^ 

29  Am.  65.    30  E.  3.  23.  b.    4  Co.  88.  in  Lnttrel'i  CMe. 

"  But  otherwise  it  it  of  escwige  certain.*^  Here  it  appeareth, 
that  escuage  is  two-fold,  viz.  escuage  incertaine,  whereof  Little' 
ton  here  speaks ;  and  escuage  certain.  Quemadmodum  incer- 
titudo  scutagii  facit  servitium  militare,  ita  certitudo 


[73.1    i9*  scutagii  facit  socagium.     But  more  of  this  in  the 
a-  J    Chapter  of  Socage,  Sect.  120. 

*'  By  Parliament,*'     Of  the  antiquitie  and  anthoritie  of  this 
court,  see  Sect.  164. 

Sect. 


(3)  Yid.  Clans.  26  H.  3.  part  2.  m.  10.  dors.  Bex  vicecomiti.  Pradcipimus, 
qu6d  de  omnibus  feodis  militum  quae  tenentur  de  tenentibus  de  nobis  in  capite, 
qui  brevia  noslra  non  tulerint  de  habendo  scutagio  suo,  et  similiter  de  feodis 
militum  quas  tenentur  de  wardis  in  manu  nostri,  scutagium  nostrum  colligi 
facias,  ita  qudd  habeas  ad  satisfaciendum,  &o,     Hal.  MSS. — [Note  32.] 

(4)  According  to  Mr.  Madox's  account  it  seems,  that  the  lord,  though  he 
did  not  go  in  person,  or  send  a  deputy,  was  entitled  to  escuage  from  his  tenants, 
if  he  paid  or  was  duly  charged  wiu  essuage  to  the  king ;  and  perhaps  lord 
Coke  did  not  mean  to  intimate  the  contrary.  Mad.  Hist.  £zcheq.  foL  ed.  469. 
See  however  ndte  5,  ante. — [Note  33.] 

(6)  The  words  in  L.  and  M.  and  Roh.  are  and  some  tenants  hold,  <j^.  and 
the  words  by  Ae  custome  are  omitted. 


73.  a.]  Of  Escuage.      L.  2.  C.  3.  Sect.  99. 


Sect.  99. 

AN'D  if  one  %peake  generally  of  e9euagey  it  $haU  be  intended  bjf  ike 
common  speech  of  eecuage  incertaine,  which  is  knighU  service.  And 
such  eseuage  draweth  to  it  homage,  and  homage  draweth  to  UfeaUie  ; 
forffdUie  is  incident  to  every  manner  of  service,  unlesse  it  be  to  tie 
tenure  in  frankalmoign^,  as  shall  be  said  afterward  in  the  tenure  of 
frankalmoigne  (1),  And  so  he,  which  holdeth  by  eseuage,  holds  by 
homage,  fealty,  and  eseuage  (2). 


(2  Inst  485.  A  ND  if  One  speake  generally  of  e$cuagi,  it  $haU  be  uUemded 

6  Co.  20.  -^^    jy  (^  common  epeech  ofescuagt  incertaine" 

iS!  Jssiib.  Verba  cequivoca  et  in  dubiopotito  inteUiguntur  t»  digniori  « 


I  Sid.  266.    '     potentiori  gensu.     Tenure  in  capite  ex  vi  termini  is  a  tenare  in 

II  Co. 39.  a.)  grosse,  and  it  may  be  holdcn  of  a  subject;  but  being  spoken 
L^!  8^60^100?  generally,  it  is  seeandum  excdlentiam  intended  of  the  king,  for 
110.  367. 377.      he  is  caput  reipublicce, 

80S.  406.  462, 

468.    5  B.  2.  Reiceit,  165.    20  H.  6.  23.    21  H.  6«  8.    37  H.  6.  29.    13  H.  4.  4. 

6  Bl.  Djer,  236.    10  E.  4.  11.    32  B.  3.  Gftrd.  31.    Brit  fol.  163. 

40  E.  8.  21.  '^  ^nd  such  eseuage  draweth  to  it  homage,  and  homage  draweth 

8  H.  7.  4.  to  itfealtie;  forfealtie  is  incident  to  every  manner  of  service, 

unless  it  be  to  the  tenure  in  frankalmoigne."  This  is  gathered 
by  the  effects  of  their  tenure,  for  essences  are  found  out  by  pro- 
perties, fountains  by  rivers,  and  causes  by  effects :  for  amongst 
others,  the  lords  shall  have  eseuage  of  their  tenants,  &c.  as  it 
foUoweth. 

Sect 


(1)  See  aco.  Mad.  Baron  Angl.  166. 

(2)  From  thb  and  the  next  preceding  Section  it  seems,  that  notwithstanding 
Littleton's  expressing  himself  in  other  places  as  if  eseuage  was  a  distinct  tenure 
or  service,  he  did  not  consider  it  as  such.  Escuase  must  be  either  certain  or 
uncertain,  and  Littleton  expressly  writes,  that  beinff  the  former  it  is  socage, 
and  being  the  latter  it  is  knights  service.  This  tendB  to  confirm  the  propriety 
of  the  observation  by  Mr.  Madox,  who  will  not  allow  eseuage  to  be  a  tenure 
or  service  of  itself,  and  insists,  that,  wherever  it  was  payable,  like  homage  and 
fealty,  it  was  a  mere  incident  to  tennre.  See  note  2,  of  fol.  64.  a.  However, 
a  late  learned  judge  was  not  satisfied  with  eonsiderinff  eseuage  in  this  limited 
way,  and  endeavours  to  show,  that  though  in  general  eseuage  unoertain  was  a 
fine  or  sum  of  money  payable  as  a  commutation  for  personail  service ;  yet 
anciently  a  payment  in  money,  bearing  a  certain  proportion  to  the  eecnage 
assessed  from  time  to  time  on  tenants  by  knights  service,  and  on  that  aoooont 
called  eseuage,  was  sometimes  a  service  originally  reserved,  and  then  eseuage 
was  itself  the  tennre,  and  so  denominated  to  distmffuish  it  from  the  genuine 
and  proper  tenure  by  knights  service.  See  Wriffht^s  Ten.  121,  to  127.  But 
this  distinction,  it  is  allowed,  is  not  hinted  at  bv  Littleton :  and  it  is  even 
conjectured,  that  in  his  time  it  might  be  lost  in  the  general  notion  of  eseuage, 
to  which  only  Mr.  Madox  meant  to  apply  his  animadversion  on  Littleton  and 
Coke  for  considering  it  as  a  tenure.    See  further  2  Blackst  Gomm.  5th>ed.  75. 

.—[Note  S6.]  ' 


K  2.  C.  3.  Sect  100,  101.    Of  Escuage.    [73.  a.  73.  b. 


Sect.  100. 

^JVD  it  is  to  be  under$toody  that  when  eseuage  i$  $o  meeseed  by  autho- 

ritie  of  parliament^  everie  lord^  of  whom  the  land  is  holden  by  eseu- 

agey  shaU  have  the  eseuage  so  assessed  by  parliament ;  because 

[78.1  it  is  intended  by  the  laWy  that  at  1A»  the  beginning  such  tene^ 
b.  J  ments  were  given  by  the  lords  to  the  tenants  to  hold  by  such 
services^  to  defend  their  lords  as  well  as  the  hing^  and  to  put  in 
quiet  their  lords  and  the  king  from  the  Scots  aforesaid. 


Sect.  101. 

J\^ND  because  such  tenements  came  first  from  the  lords  j  it  is  reason  ihat 
they  should  have  the  eseuage  of  their  tenants.  And  the  lords  in  such 
ease  may  distrienefor  the  eseuage  so  assessed^  or  they  in  some  cases  may 
have  the  king's  writs  (briefe  le  roy)  directed  to  the  sheriffs  of  the  same 
counties^  ^c.  to  levy  such  eseuage  for  them j  as  it  appear etk  by  the  Megis^ 
ter.  But  of  such  tenants  as  hold  of  the  king  by  esctuige,  which  were  not 
with  the  king  in  Scotland,  the  king  himselje  shal  have  the  eseuage. 

" ^HE lord$  thall have  the  eseuage.  dec**    This  is  eyident.        F.  N. B.  84. 

J-  .  ^  '  Reriiter,  88. 

"  The  king's  toriU  (briefe  le  roy)."  This  cometh  of  the  Latitie  hibendo. 
word  Breve. 

Fitzh.  in  his  preface  to  his  JV.  B,  saith  of  them,  that  they  be 
those  foundations,  whereapon  the  whole  law  doth  depend. 

[a]  Bracton  describeth  a  writ  thus :  Breve  quidemy  ckm  sii  [a]  Bnoton, 
formatum,  ad  simUitudinem  regulee juris  ;  qaia  treviier  etpavcis  £!^*  *•  fj?*  *^** 
verbis  intentionemproferentis  exponity  et  ejplanat,  sicui  regula  eap!^2.  * 
juris  rem  quee  est,  breviter  enarrat     Hon  tamen  iia  breve  esse  Britton,  fol. 
debecU  quin  rationem  et  vim  intentionis  cantineat.  rf  asa^VftY  ^ 

Of  writs  some  be  original,  brevia  originaliaf  and  some  be  [^  (t^ '^  ^^ 
jtidiciall,  brevia  judicialia.  4  Init  10.) 

Also  of  originals,  quoedam  suntformata  suh  suis  casibus  et  de 
cureuj  et  de  communi  contim  totius  regni  concessa  et  approbata 
quof  quidem  nullatenus  mutaripoterint  absque  consensu  et  votu/n- 
tote  eorum  ;  et  quoedam  sunt  magistraHa,  et  ssq>e  variantur  seeun" 
dum  varietatem  casuum,  factorum  et  quoardarum  ;  as  for  ezam« 
pie,  actions  ppon  the  case,  which  yarie  according  to  the  varietie  of 
eyerie  man's  case,  and  the  like ;  and  these  being  not  of  eonrsCy 
the  masters  being  learned  men  did  make :  Item  brevium  origin 
naliumj  alia  sunt  realia,  alia  personalia^  alia  mixta :  Item  bre^ 
vium  originalium,  alia  suntpatentia  sive  aperta^  et  alia  da/usa. 
Certaine  it  is,  that  the  oriffinafl  writs  are  so  artificially  and  briefefy 
compiled,  as  there  is  nowing  redundant  or  wanting  in  them,  of 
which  an  honourable  secretary  of  state  once  said,  that  it  was  not 
possible  to  comprehend  so  much  matter  so  perspicuously  in 
fewer  words.  Of  all  these  kinds  of  writs  you  shall  read  plenti- 
fully in  the  Registety  whereof  LUtkton  maketh  mention  in  this 
place,  and  also  in  Fitxh.  N.  B. 

*^As 


73.  b.  74.  a.]        Of  Escnagp.        L.  2.  p.  3.  Sect  102. 

(Flovd.  228.  ft.         ^AmU  appearetk  hy  the  RegiaierJ'  Re^iiter  is  tbe  name  of  m 
4  lut  79.)         most  aneiente  booke,  and  of  great  anthoritj  in  law,  containii^ 
"IJ^^  aU  the  originall  writB  of  the  eommon  law ;  of  which  booke  see 

BrittoB,  more  in  the  prefiue  to  the  ninth  part  of  my  Beports,  and 

Mmfn,  taineth  also  brevia  judinaiia,  qux  mtpHs  variamhtr 

F  Se.  84.         varietaiem  jdaeiiorum propotumtiM  ei  rapondentis  (1). 

AlflO  it  appeared!  bj  the  Remitter,  that  the  king  shall  bare 

escoage  of  lus  tenants,  which  hold  of  him  as  of  a  mannor  whi^ 

he  hath  in  ward  (2),  or  by  reason  of  a  vacation  of  a  iMshopricke. 

F.  K.  B.  84.  And  80  shall  a  common  penon,  if  he  haih  an  estate  for  life  er 

for  yeaies  of  a  srigniory . 


Sect.  102.  V^] 


TTEM,  in  9uch  ca§e  afare$aidj  inhere  the  king  maketh  a  voyage  r^mU 
into  Scotland  (l)t,  and  the  eeeuage  is  aeteued  by  parUament,  if  the 
lard  distraine  hie  tenant,  that  holdeth  of  him  by  service  of  a  whole 
knighfefee^for  the  eecuageeo  aesened,  ^e.  and  the  tenant  fleadetk, 
and  mil  aver,  that  he  wa»  with  the  king  in  Scotland,  ^e.  by  40  dayee^ 
and  the  lord  will  averre  the  contrary j  it  is  sayd,  that  it  shall  be  tryed 
by  the  certificat  of  the  marshaU  of  the  king's  host  (2)|  in  writing  under 
his  scale  (3)||,  which  shall  be  sent  to  the  justiciary. 

"Aim 


(1)  See  farther  as  to  the  Register  of  Writs,  Nichols.  Engl.  Histor.  libr. 
2d  ed.  205. 

(2)  See  ante  72.  b.  note  3. 

(1)  f  It  is  Tery  clear,  that  escoage  was  due  for  service  out  of  the  realm^  which 
was  the  reason  of  its  being  called  sermlium  forimecum  ;  bnt  I  do  not  find  it 
precisely  ascertained  by  any  writer,  whether  it  could  be  claimed  on  aUfortigtk 
expeditions,  or  whether  it  was  confined  to  expeditions  luUi pardeular  countries. 
W^en  indeed  on  the  creation  of  the  tenure  the  personal  serrice,  in  lien  of 
whidli  escnage  became  payable,  was  expressly  limited  to  certain  places,  there 
could  be  no  room  for  doubt ;  but  the  difficulty  is  to  know,  what  the  construc- 
tion of  the  law  was  when  knight's  serrice  was  reserred  generally,  littleton 
mentions  only  Scotland,  other  writers  add  Wales;  but  in  generall  both  are 
named  merely  as  instances.  Lord  Coke  observes  as  much,  and  says,  that 
escnage  was  also  due  on  expeditions  into  Ireland,  Gascony,  Poictou,  &c.  if 
the  tenure  vhu  to  go  into  those  countries :  bnt  there  is  a  shortness  in  this  manner 
of  expression,  which  leaves  an  obscurity ;  for  the  words  do  not  explain  what 
the  rule  of  law  was,  when  no  place  was  named.  See  ante  fol.  69.  a.  One 
ancient  author  absolutely  restrains  escuage  te  Scotland  and  Wales,  and  in 
dunBot  terms  excludes  all  other  territories.  Old  Ten.  tit.  Escuage,  Bnt  of  this 
restriction  it  is  sufficient  to  say,  that  the  records  concerning  escuage,  whidi 
mention  Ireland,  Normandy,  Poictou,  Bretagne,  and  Toulouse,  as  well  as 
Scotland  and  Wales,  are  full  evidence  to  the  contrary.  See  the  records  cited 
by  lord  Hale  in  note  8,  of  fol.  69.  b.  and  also  Seld.  Notes  on  Hengham,  12  mo. 
ed.  114.— p^ote  86.1 

(2)  t  In  L.  and  M.  the  words  are  constable  of  the  king's  host. 

(8)  jl  In  L.  and  M.  there  is  an  <i^.  after  scale,  and  the  words  wAtcA  shall  be 
sent  to  the  justices  are  omitted. 


L.  2.  C.  3.  Sect.  102.  Of  Escuage.  [74.  a. 

'^  A  ND  will  aver,  thai  he  wa9  mth  the  Icing  in  Scotland  by  40  (6  Co.  21.) 

da^etf  dec,  [a]  it  is  eaydy  that  it  shall  he  tryed  hy  the  certi-  J"l^^' 1*  ^^* 
ficai  of  the  marshaU"    This  is  a  trjall  appointied  by  the  law,  21  s.  4.  1*0. 
ne  curia  regis  deficeret  in  justitid  exhibendd.     [&]  Herewith  f.  N.  B.  85. 
agreeth  the  Register y  where  the  marshall  is  called  constabularius  i^i  H.  7.  5. 
exercit&s  nostri.  I'^si^lu'^. 

[ft]  Regist.  88.    F.  N.  B.  84.  2  E.  4.  1.  4  B.  4.  10.  9  H.  4.  3.  11  H.  7.  5.  21  H.  6.  50. 

S3  H.  6.  1. 45. 

''  The  marshall 0/ the  king's  host"   AfareschcUlus  exerdtiUy  in 
Saxon  Marischalk,  i.  e,  equitum  magister.    This  word  Marshall 
is  either  derived  of  JUars,  or  of  marc  an  horse,  and  schalc^  which 
signifieth  in  the  Saxon  tongne,  a  master  or  governor,     [c]  In  [«]  L»mb. 
the  lawes  before  the  Conquest  it  is  said,  MareschaUi  exerdtiu  ^^^-  ^^^* 
seu  ductores  exercitAs  Eeretoches  per  Anglos  vocahantur.     Illi 
ordinabant  acies  den^issxmas  in  praeliis  et  alas  constituebanty 
prout  decuity  etprout  ei  melii^  visum /uerit  ad  honarem  cor  once 
et  ad  utilitatem  regni,     [cTj  And  here  it  is  to  be  observed,  that  [d]  2  E.  4. 1.  b. 
his  certificate  in  this  case  is  a  triall  in  law.    I  read  of  size  kinds  i^i,\^Af 
of  certificates  allowed  for  trials  by  the  common  law;  the  first  p  jf\  3,  gj, 
whereof  Littleton  here  speaketh  of,  in  time  of  warre  out  of  the  (2  iDst  428. 
realme.    2.  In  time  of  peace  out  of  the  realme.    [e]  As  if  it  be  ?^'Vi^V  \1 
alledffed  in  avoydance  of  an  outlawrie,  that  the  defendant  was  ^^^ 
in  pnDon  at  Burdeaux  in  the  service  of  the  maior  of  Burdeaux, 


it  shall  be  tryed  by  the  certificate  of  the  maior  of  Burdeaux.  3. 
For  matters  within  the  realme,  [/]  the  custome  of  London  shall 
be  certified  by  the  maior  and  aiciermen  by  the  mouth  of  the  re-  jl  E.  4.  16 


stody  they  are  by  law.  All  these  be  in  temporall 
In  causes  ecclesiasticall,  as  loyalty  of  marriage,  general  bastardie, 
ezcommengement,  profession ;  these  and  the  nke  are  regularly 
to  be  tried  by  the  certificate  of  the  ordinarie  (4). 

And  there  be  divers  other  trialls  allowed  by  the  common  law, 
than  by  a  jury  of  12  men,  which  you  may  reade  at  large  in  the  (4  Inst  124.) 
ninth  booke  of  my  Heports,  fol.  80,  81,  &c.  in  the  case  of  the 
abbot  of  Strata  MarceUa,  which  are  as  plainly  set  down  there, 
as  they  can  be  here.  And  in  this  case,  if  the  triall  should  not 
be  by  certificate,  it  should  want  triall,  which  should  be  incon- 
venient. Onely  in  this  place  I  will  adde  something  of  a  foreine 
triall  which  I  finde  not  in  any  of  the  treatises  lately  published 
against  sinele  combats ;  because  it  may  deterre  men  &om  that 
ungodly  and  unlawful  kinde  of  revenge,  whereupon  many  mur- 
ders have  ensued,  and  prevent  all  hope  of  impunity  for  default 
of  triall  in  that  case. 

If  a  subject  of  the  king  be  killed  by  another  of  his  subjects  out  sut.  de  X  H.  4. 
of  England  in  any  forreine  country,  the  wife  or  he  that  js  heire  of  ?*P^^^*  . 
the  dead  may  have  an  appeale  for  this  murder  or  homicide  before  yj^  Rot.  Var- 
the  constable  and  the  marshall,  whose  sentence  is  upon  testimony  lUm.  8  H.  8. 

na.  38.    Btaanf.  PL  Cor.  fo.  85. 

of 


(4)  See  further  as  to  trial  by  certificate,  Com.  Dig.  tit.  Certificate;  and  title 
Trialy  in  Yiner  and  the  other  Abridgments. 


74.  a.  74.  b.J        Of  Escuage.       L.  2.  C.  3.  Sect.  102. 

of  witnesses  or  combate.     And  accordingly,  where  a 


subject  of  the  king  was  8laine  in  JI9*  &otland  bj  f  74. 1 
others  of  the  king's  subjects,  the  wife  of  the  dead  had  L    ^*    J 
her  appeale  therefore  before  the  constable  and  the  mar- 
\*]  Anno  shall.    And  so  it  was  [*]  resolved  in  the  raigne  of  queen  Eliza- 

fpo8t!*261  ^^'^  ^°  ^^®  ^^"^  ®^  ®^'  Francis  Drake,  who  strook  off  the  head 

Hut  3.)  of  Dowtie  in  partibus  transmarinisj  that  his  brother  and  heire 

2  Hftwk.  P.  C.  12.  might  have  an  appeale.     Sed  regina  noluit  constitttere  conBiahtt' 
c.  4.  s.  9.  larium  Angliae,  dec,  et  ideo  dormivit  appellum. 

If  a  man  be  mortally  wounded  in  France,  and  dicth  thereof 
in  England,  it  is  said  that  an  appeale  doth  lie  upon  the  said 
statute ;  for  it  is  not  punishable  by  the  common  law,  and  the 
proceeding  there  (as  hath  beene  said)  is  upon  witnesses  or  corn- 
bate,  and  not  by  jurie,  and  the  mortal  wound  was  given  out  of 
the  realme  (1). 


SI)  The  office  of  high  constable  became  extinct  in  the  reign  of  Henry  the 
^  th  by  the  attainder  of  Stafford  duke  of  Buckingham,  in  whom  it  was  here- 
ditary; and  since  his  death  there  hath  not  been  any  permanent  high  constable, 
the  practice  having  uniformly  been  to  keep  the  office  vacant  except  on  particu- 
lar occasions.     In  consequence  of  this  it  hath  frequently  been  a  subject  of 
great  controversy  whether  during  the  vacancy  of  the  office  of  high  constable, 
the  jurisdiction  incident  to  the  court  of  chivalry  can  be  exercised  by  the  earl 
marshal  only.     Lord  Coke's  manner  of  stating  sir  Francis  Drake's  case  im- 
ports, that  an  appeal  could  not  be  prosecuted  against  him  for  want  of  a  high 
constable ;  and  Dr.  Duck,  in  his  excellent  treatise  on  the  use  and  authority  of 
the  civil  law,  says,  that  the  judges  being  consulted  by  Elizabeth  were  of  that 
opinion.     Duck,  lib.  2.  cap.  8.  pars  3.  s.  16.     In  the  reign  of  Charles  the  first 
the  lord  keeper  and  judges  of  the  king's  bench  were  advised  with  on  a  like 
occasion,  and  held  that  the  earl  marshal  could  not  take  an  appeal  without  a 
high  constable ;  and  accordingly  the  king  appointed  the  earl  of  Lindsey  twice 
to  the  office;  once  to  try  an  appeal  by  lord  Rea  against  Mr.  Bamsey  for 
treason  committed  in  Grermany ;  and  a  second  time  to  try  an  appeal  by  the 
widow  of  William  Wise  against  William  Holmes  for  the  murder  of  her  husband 
in  the  island  of  Terra  Nova  in  America.     See  Rushw.  vol.  2.  p.  106.  112,  and 
Duck,  ubi  supra.    Hitherto  only  the  riffht  of  the  earl  marshal  to  criminal  judi- 
cature had  been  denied;  but  in  1640  the  house  of  commons  went  farther,  for 
they  resolved  that  the  earl  marshal  can  make  nx)  court  without  the  constable. 
See  Rushw.  vol.  3.  p.  1056.     However,  notwithstanding  this  declaration  of  the 
law  by  the  house  of  commons,  the  court  of  king's  t>ench  soon  after  the  Resto- 
ration distinguished  between  the  several  branches  of  jurisdiction  belonging  to 
the  court  of  chivalry,  and  held,  that  as  to  matters  relative  to  arms  and  honour 
the  court  may  be  before  the  earl  marshal  only,  but  that  as  to  matters  of  ordinary 
justice  touching  li/e  and  limb  there  must  be  a  high  constable  as  well  as  an 
earl  marshal.     1  Lev.  230.     But  in  a  subsequent  case  before  the  house  of 
lords,  the  counsel  arguing  against  the  earl  marshal  insisted  generally,  that  by 
himself  he  could  not  hold  any  court ;  though  it  doth  not  appear  from  the  printed 
report  whether  the  judgment,  which  was  there  given  against  the  jurisdiction 
of  the  earl  marshal,  was  founded  on  that  proposition,  or  on  the  other  points  of 
the  cause.     Such  is  the  state  of  the  authorities  against  the  judicature  of  the 
earl  marshal  without  a  high  constable.     See  Dr.  Oldis's  case.  Show.  Parliam. 

Cas.  58.    On  the  other  hand,  many  strong  arguments,  drawn  from  the  practice 
immediately  after  the  attainder  of  the  last  hereditary  high  constable  down  to 

the  latter  end  of  the  reign  of  James  the  first,  as  well  as  from  the  opinions  of 
judges  and  others  of  high  name,  have  been  urged  in  its  favour.     These  are 

well 
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well  digested  in  a  letter  written  soon  after  tbe  Revolntion  by  Dr.  Plott,  to 
lord  Somers  whilst  he  was  attorney  general,  and  appear  to  have  been  collected 
by  his  desire.     See  Hearn.  Disc,  of  Emin.  Antiq.  2d  edit.  yol.  2.' p.  250.  One 
authority  mnch  relied  on  by  Dr.  Plott  is  an  opinion  of  the  Icnrd  keeper,  the 
master  of  the  rolls,  and  a  great  number  of  the  privy  council  in  the  20th  of 
James  the  first,  who  after  a  solemn  hearing  declared,  that  the  earl  marshal 
had  all  the  powers  of  judicature  without  the  high  constable  during  the  vacancy 
of  that  office.     Upon  report  of  this  to  the  king,  he  issued  his  commission  under 
the  great  seal  to  Thomas  earl  of  Arundel  the  then  earl  marshal,  which,  after 
reciting  that  the  carl  marshal  had  delayed  to  proceed  in  some  causes  before 
him  on  account  of  doubts  of  his  authority,  contains  the  following  strong  de- 
claration of  his  judicial  power.      We  hdd  it  fity  says  the  king,  in  a  ease  o/$o 
great  weight,  to  proceed  with  extraordinary  deliberatioHy  and  having  now  both  by 
ourselfand  the  whole  body  of  our  council  received  ample  tatiff  action  by  many  and 
dearproofij  that  the  constable  and  marshal  were  joint  judges  together,  and  several 
in  the  vacancy  of  either,  we  do  hereby  authorize,  will,  and  command  you  our  earl 
marshal,  that  from  henceforth  you  proceed  in  all  causes  whatsoever,  whereof  the 
court  of  constable  ought  properly  to  take  cognizance,  as  judicially  and  definitively 
as  any  constable  or  mar  shall  of  this  realm,  either  jointly  or  severally,  heretofore 
have  done,  A  more  explicit  recognition  of  the  earl  marshal's  jurisdiction  could 
not  be  penned,  nor  one  more  full  and  unreserved  :  for  it  declares  his  judicial 
power  to  extend  to  all  cases  whatsoever  of  which  the  court  of  the  constai>le  and 
marshal  ought  properly  to  take  cognizance,  without  one  exception.     How  it 
happened,  that  so  soon  after  this  solemn  hearing  and  declaration  concerning 
the  earl  marshal,  the  lord  keeper  and  judges  of  the  king's  bench  should  advise 
the  king  that  lord  Rea's  appeal  could  not  be  taken  without  a  high  constable, 
seems  very  extraordinary  and  unaccountable.     To  attribute  their  advice  to 
that  jealousy  of  jurisdictions  conforming  so  much  to  the  civil  law,  which  our 
judges  of  the  courts  of  common  law  sometimes  may  have  indulged  to  an  illi- 
beral excess,  would  be  unjust;  because  we  are  not  now  possessed  of  the  reasons 
assigned  for  the  opinion  thus  given  to  the  crown ;  and  on  the  other  hand,  the 
same  want  of  information  greatly  lessens  its  weight  and  authority.     Having 
thus  exhibited  a  view  of  the  controversy  about  the  earl  marshal's  judicial 
powers,  it  may  be  proper  to  apprise  the  reader,  that  there  is  not  the  least 
intention  of  advancing  any  opinion  in  respect  to  it,  further  than  by  observing 
upon  the  distinction  between  the  cases  of  honour  and  arms,  and  those  of  life 
and  limb,  so  far  as  it  is  founded  on  the  1  Hen.  4.  c.  14.     Though  that  statute 
provides,  that  all  appeals  to  be  made  of  things  done  out  of  the  realm  shall  be 
tried  and  determined  before  the  constable  and  marshal,  yet  it  is  apparent  from 
the  other  parts  of  the  same  statute,  that  it  was  made,  not  to  declare  or  regut 
late  by  whom  the  judicature  of  the  court  of  chivalry  should  be  exercised,  du- 
whcn  appeals  should  be  brought  there  and  when  in  the  courts  of  common  law, 
and  further  to  put  an  end  to  the  bringing  appeals  in  parliament ;  and  therefore 
it  seems  wholly  unwarrantable  to  lay  any  stress  on  the  statute's  incidentally 
mentioning  constable  as  well  as  marshal,  who  as  all  agree  Kte  joint  judges,  when 
both  offices  are  full.     As  to  the  mode  of  trial  in  the  case  of  appeals  in  the 
court  of  chivalry,  some  have  apprehended,  that  it  is  ever  by  duel,  if  the  party 
appealed  elects  that  mode,  and  the  appellant  is  not  priviled^^  from  the  duel  by 
age,  sex  or  profession.     But  this,  though  it  Tnay  be  very  true  in  respect  to 
appeals  in  the  courts  of  common  law,  is  a  mistaken  notion  as  to  appeals  in  the 
court  military )  for  there  duel  is  only  the  ultimate  trial ;  and  never  resorted  to 
unless  there  is  a  want  of  sufficient  testimony  to  prove  the  offence,  and  even 
then  it  is  said  to  be  in  the  discretion  of  the  court  to  grant  or  refuse  the  duel. 
See  Rushw.  v.  2.  p.  113.     In  lord  Ilea's  appeal  against  Ramsay  in  the  7  Cha.  1. 
being  the  last  in  which  the  duel  was  directed,  the  day  of  combat  was  pro- 
rogued ;  and  in  the  meantime  the  king  signifying  his  desire  of  not  having  the 

affitir 
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affiiir  decided  by  duel,  the  court  met  and  committed  both  the  appellant  and 
appellee  till  they  should  give  security  to  the  satisfaction  of  the  king  not  to 
attempt  anything  against  each  other,  and  immediately  afterwards  was  dissolved 
by  a  revocation  of  the  commission  which  had  been  granted  for  trial  of  the 
appeal.  Rushw.  v.  2.  p.  127.— Before  we  leave  this  subject,  it  may  not  be  amies 
to  hint  the  necessity  of  having  the  crmtno^  jurisdiction  of  the  court  of  chivalry, 
which  is  really  of  importance,  duly  regulated  and  reformed.  From  the  pre- 
ceeding  account  it  appears  to  be  doubtful  who  can  lawfully  act  as  the  judges ; 
and  besides,  the  want  of  a  trial  by  jury  may  be  deemed  a  reasonable  objection 
to  the  form  of  proceeding ;  and  in  consequence  of  these  two  circumstances 
the  criminal  jurisdiction  of  the  court  of  chivalry  hath  long  been  in  a  dormant 
state,  and  is  likely  to  continue  in  it,  unless  the  legislature  applies  a  remedy^. 
This  it  would  be  easy  to  effect ;  for  nothing  more  would  be  necessary,  than  to 
ascertain  who  should  constitute  the  court  in  cases  of  appeals,  to  abolish  the 
present  mode  of  trial,  and  to  substitute  in  its  room  the  trial  by  jury  on  a  plan 
tike  that,  which  has  already  been  adopted  by  statute  in  respect  to  the  criminal 
jurisdiction  of  the  admiralty  court.  However,  it  must  not  be  taken  for  granted, 
that  this  court  is  the  ordy  jurisdiction  for  the  trial  of  crimes  committed  in 
foreign  countries,  or  that  without  resorting  to  it,  there  would  be  an  absolute 
defect  of  justice  in  the  case  of  aU  such  crimes.  For,  1,  the  33  of  Hen.  8. 
c.  23,  provides,  that  treason,  misprision  of  treason,  and  murder,  in  whatever 
place  committed,  whether  within  the  king's  dominion  or  without,  shall  be  triable 
before  commissioners  of  oyer  and  terminer  to  be  appointed  for  that  purpose ; 
and  this  statute,  we  are  told,  stands  unrepealed  as  to  murder,  and  hath  ac- 
cordingly been  sometimes  put  into  use.  2.  As  to  treasons  and  misprisions  of 
treason  committed  out  of  the  realm,  they  by  the  35  H.  8.  c.  2,  are  triable 
either  before  the  kind's  bench  or  commissioners.  See  1  Hal.  Hist.  PI.  C.283. 
It  is  also  provided  by  the  26  of  H.  8.  c.  13,  that  the  crimes  made  treason 
under  that  statute,  or  being  so  before,  if  committed  out  of  the  realm,  shall  be 
indictable  before  commissioners  and  tried  in  the  king's  bench;  but  it  is 
doubtful  whether  this  statute  is  now  in  force.  See  further  as  to  the  high  con- 
stable and  earl  marshal,  post.  106.  a.  and  391.  b. — ^Note  as  to  escuage,  it  is 
expressly  taken  away  by  me  12  Cha.  2.  c.  24,  and  had  fallen  into  disuse  long 
before ;  for  there  is  no  instance  of  parliament's  assessing  it  since  the  reign  of 
Ed.  2.    See  ante  72.  b.— [Note  37.] 


*Appeal8  of  murder,  treason  and  felony,  or  other  oifences,  are  now  abolished.  59  G.  8.  c.  46. 


Chap. 
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Chap.  4.  Of  Knights  Service.  Sect.  103. 

J^ ENURE  ly  homage  fealty  and  esouage  is  to  hold  by  knights  service 
(per  service  de  chivaler),  and  it  draweth  to  it  ward  (gard)  mariage 
and  relief  e.  For  when  such  tenant  dyethy  and  his  heire  male  be  within 
the  age  of  21  yearSy  the  lord  shall  have  the  land  holden  of  him  until  the 
age  of  the  heire  of  21  yeares;  the  which  is  called  full  age^  because  such 
hetrCy  by  intendment  of  the  laWy  is  not  able  to  doe  such  knights  service 
before  his  age  of  21  yeares.  And  also  if  such  heire  be  not  maried  at  the 
time  of  the  death  of  his  ancestor y  then  the  lord  shall  have  the  wardship  and 
mariage  of  him.  But  if  such  tenant  diethy  his  heire  female  being  of  the 
age  of  14  yeares  or  morcy  then  the  lord  shall  not  have  the  wardship  of 
the  land,  nor  of  the  bodie;  because  that  a  woman  of  such  age  may  nave 
a  husband  able  to  doe  hnights  service.  But  if  such  heire  female  be  within 
the  age  of  14  yearesy  and  unmaried  at  the  time  of  the  death  of  her  ances- 
tory  the  lord  shall  have  the  wardship  of  the  land  holden  of  him  until  the 
age  of  such  heire  female  of  16  yeares;  for  it  is  given  by  the  statute  of 
W.  1.  cap.  22,  that  by  the  space  of  two  years  next  ensuing  the  sayd  14 
yeare9y  the  lord  may  tender  convenable  mariage  without  disparagement 
to  such  heir  female.  And  if  the  lord  within  the  said  two  yeares  do  not 
tender  such  mariagCy  ^c.  then  she  at  the  end  of  the  said  2  yeares  may 
enter y  and  put  out  her  lord.  But  if  such  heire  female  be  married  within 
the  age  14  yeares  in  the  life  of  her  ancester,  and  her  ancester  diethy  she 
being  within  the  age  of  14  yeares,  the  lord  shall  have  only  the  wardship 
of  the  land  untill  the  end  of  the  14  yeares  of  age  of  such  heire  femalcy 
and  then  her  husband  and  she  mxiy  enter  into  the  landy  and  oust  the  lord. 
For  this  is  out  of  the  case  of  the  said  statutCy  insomuch  as  the  lord  cannot 
tender  mariage  to  her  which  is  mariedy  ^c.  For  before  the  said  statute 
of  W.  1.  such  issue  femaUy  which  was  within  the  age  of  14  yeares  at  the 
time  of  the  death  of  her  ancestor y  and  after  she  had  accomplished  the  age 
of  14  yeareSy  without  any  tender  of  mariage  by  the  lord  unto  her,  such 
heire  female  might  have  entered  into  the  land  and  ousted  the  lord,  as 
appear eth  by  the  rehearsall  and  words  of  the  said  statute;  so  as  the  said 
statute  was  made  {as  it  seemeth)  in  such  case  altogether  for  the  advantage 
of  lords.  But  yet  this  is  alwayes  intended  by  the  words  of  the  same 
statutCy  that  the  lord  shall  not  have  these  two  yeares  after  the  14  yeareSy 
as  is  aforesaidy  but  where  such  heire  female  is  within  the  age  of  14  yeareSy 
and  unmarried  at  the  time  of  the  death  of  her  ancestor  (1). 

KNIGHTS 

*  ThU  U  note  1  of  75.  b.  in  the  13<A  and  liik  edttiont. 

(I)  'I'  In  L.  and  M.  and  the  Pap.  MS.  there  is  the  following  addition :  Item, 
If  a  man  holds  a  manor  of  another  by  knights  serviccy  and  he  holds  another 
manor  of  another  man  by  (he  same  service,  but  holds  one  manor  by  priority,  &e, 
and  the  other  manor  by  posteriority,  and  has  isstie  a  daughter,  and  dies,  and  the 
manors  descend  to  the  daughter  then  being  within  the  age  ofl^  years,  and  the 
lord  of  whom  one  of  the  manors  is  held  by  priority,  seizes  die  wardship  of  the  body 
of  the  heir  and  of  the  manor  held  of  him,  and  the  other  lord  seizes  the  wardship 
of  the  other  manor  held  of  him,  in  this  case,  when  the  daughter  comes  to  Hie  age 

of 
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(6  Co,  73.  b.)  «« J^NIGHTS  mrmee  (eervioe  de  chivskr)/'     Nota,  it  ap- 
h^?^I'S.  pearethbyra]the.^m<l»-,tfaaiiti8m8^ 

[6]  Regut  2.  miUlUy  and  noi/eoaim  «iitiw  mutm,  aa  it  was  aaid  [cj  bj  some 

30  £.  3.^  of  old;  and  so  dwo  feoda  miUtiM,  <£r.  and  aometine  thae  fees 

'^b.  ^'^iiLli.  •'^  called/»cfa  mt^titarui  [d].     Our  anthor,  having  before  treated 

d\  QUotU.  of  homage,  fealty  and  eacoage,  now  oommetJi  to  knight  aernee 

ib.  7.  eap.  9.  iCaelfe.     In  Dome$day  it  is  thna  recorded :  Epiteopu*  Baiecenut, 

4«.    Fleta,         ^^^  ^^  |^^  ^  Modardo.  reddit  ct  50  «.  e<  aert^tirtifm  ftniia  militU, 
lib.  1.  esfu  8.  ^  ' 

BractoD,  lib.  2,  fol.  85.    Britton,  foL  162,  A  foL  28,  t  95.    Oekam  in  diTereis  locic 
Mirror,  c*P>  1>  mc^  3.  Sod.  DittoD. 


E 

e 


''jirnt]7/«/(chivaler)/'  i,  e,  equOy  is  a  Saxon  word,  and  by  them 
written  cnite.  Ohicaler  taketh  bis  name  from  the  horse;  because 
they  aiwayea  served  in  wanes  on  horseback.  The  Latineg  called 
them  equitety  the  Spaniards cacal/eroesy  the  FrenchmeR  chivaliertj 
the  Italians  cavailiert,  and  the  Germanes  reitersy  all  from  the 
horse.  It  is  necessary  to  be  scene  by  what  names  this  service 
[e]  Brmct.  lib.  2.  of  a  knight  IS  called.  It  is  called  [e]  Servittum  forinaecumy  quia 
fo.  3S,  37.  pertinetaddaminum  regemtinon  adcapitalemdominumy  nisicum 

foL  164  165.  inpraprid  penond  pro/ectus  fiurii  in  tervitio,  et  nisi  dun  pro 
Flaca,  lib.  3.  Bcrvitio  WO  $aiit/eeerit  domino  regi,  dkc,  Ideo  forintecnm  did 
^P*  l^o  po^^  quia/U  et  capilur/oris,  sive  extra  servitium  quod 

Arowrt,  224.  fi^  ^^^  domino  capitalu  And  it  is  called  aeutagtum,  as  i t  T  75 . 1 
26  Am.  65.  appeareth  [/]  by  Littleton  and  many  anthorities  before  L  ^  J 
31  Am.  30.  recited ;  sometime  droit  de  etpie.     Also  it  is  called 

SB  3  67  E-'^l regale tervitiutny quiawpecialUerpertinet ad dominum regem. 

1  iL  4. 19.  Vt  si  dicatur  in  cartdy  /a^nendo  inde  /ormsecum  servitium  vel  re- 

( Antoy  68.  b.)  gale  servitium,  vd  servitium  domini  regigy  quod  idem  est,  dhc.  And 
vQ  mon^^'  another  saith :  Et  sunt  qusedam  xrvitia  forinsecay  qux  dicipote- 
Fleta,  lib.  3.  '^^  regaliay  quse  ad  scutum  praettantur ;  et  inde  luibemus  icuia- 
eap.  14.  giumy  et  rations  scutipro  feodo  militari  rqmtantury  dsc    So  as  in 

fol  187^°'  respect  of  him  that  doth  it,  it  is  called  servitium  miiitis;  bnt  in 
BraotoD,  nbi  respect  of  him  for  and  to  whom  it  is  done,  vis.  to  the  king,  and 
topra.  for  the  realme,  it  is  called  servitium  regale  or  seroitium  domini 

[k]  Carte  Hod.  regi$,  dec*  [A]  In  ancient  time  they  which  held  by  knights  ser- 
prim.  MaLPana.  yioe  were  called  mtlitisy  qui  per  loricasy  cfec  de/endunt  et  deter- 
ieciLU.^''^    '     trtMti^,  ite,  and  sometime  this  service  is  called  servitium  hauberti- 

cum.     And  in  ancient  time,  such  as  held  by  knights  service  for 

the  defence  of  the  realme  had  many  privileges  granted  to  them 

by  law  ;  as  for  example,  they  might  have  a  writ  de  essewT  quiet 

[t\  Rot  Clans,     de  tallagtOy  the  effect  whereof  was  [t].  Si  Tho,  filius  Ranulpki 

19  H.  3.  m.  22.     terram  suam  teneatper  seroitium  m,Uitarfy  sicfU  domino  regi  man- 

stravity  tunc  ntUlum  ab  eodem  Tho,  capient  taUagium  nee  pro  eo 

dando 

o/\i  yearsy  she  shall  enter  on  the  manor  hdd  by  posteriority y  although  she  be 
tlien  unmarried.  For  the  words  of  the  same  stat,  of  Westm.  1.  are  in  the  form 
which  foUoiceth. — And  of  heirs  females  after  they  have  accomplished  the  age  of 
14  yearSf  and  the  lord  {to  wliom  the  marriage  behngeth)  wQl  not  marry  ihest^ 
hut  for  covetize  of  the  land  will  keep  them  unmarried:  it  is  provided  that  tks 
lord  shall  not  have  nor  keep  by  reason  ofmarriagey  (he  lands  of  such  heirs  females 
more  than  two  years  after  the  term  of  the  said  14  years,  iSx.  by  which  words  it  mt^ 
beprovedf  that  after  the  age  of  li  years  no  one  shall  have  the  lands  in  such 
case,  dfc,  except  him  to  whom  the  marriage  belongs,  dsc  such  marriage  does  not 
belong  to  him  of  whom  the  land  is  held  by  posteriorityy  dx.  suih  heir  female,  when 
she  comes  to  the  age  of  14  years,  may  rigmy  enter  on  such  land,  whichissoheld 
by  posteriority,  £c. — See  86  H.  6.  52. 
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dando  iptum  dxttringaiiUy  vd  homines  nios  gut  per  catmmile  ser- 
vitium  teneant  And  thisagreeth  with  the  ancient  charter  of  king 
Henry  the  first,  hefore  mentioned,  which  he  made  on  the  day  of 
his  coronation  for  the  restitution  of  the  ancient  lawes.  \lc\  MiliH-  [k]  Carta  H.  1. 
bu$f  qui  per  loriccu  terras  suas  de/endunt  et  deserviunt,  terras  foifJi'^n 
dominicarum^  carucaf  suarum  guieiaSy  ah  omnibus  gUdis  et  omni  gcaccario. 
opere,  dec.  coTicedo:  and  the  reason  thereof  is  there 


[75.1  y eelded :  Sicut  tarn  magno gravamine  aUevati  §9*  sint, 
b.    J  ita  eguis  et  armis  sc  bene  instruant,  ut  apti  etparaH 
sint  ad  servitium  meum,  et  de/ensionem  regni  m«t. 
But  these  priviledges  and  quittances  are  discontinued^  and  the 
charge  remaineth. 

It  is  called  commonly  in  [T]  our  bookes,  servitium  militare,  [Q  Olanvil. 
&c.  or  servitium  militis.     And  this  service  was  created  and  pro-  pj"^  n,^i^^* 
vided  for  the  defence  of  the  rcalme,  to  performe  which  service  ^^^  4  9.  ^ 
the  heircs  are  not  accounted  in  law  able  till  the  age  of  one  and  lib.  3.  cap.  10, 
twenty  yeares.     Therefore,  during  their  minority,  the  lord  shall  ^*  *®*     , 
have  the  custody  of  them,  not  for  benefit  onely,  but  that  the  ^^p^  i^' 
lord  might  see,  that  they  be  in  their  young  yeares  taught  the  Mirror,  cap.  6. 
deeds  of  chivalry,  and  other  vertuous  and  worthy  sciences.  ^}-  ^• 

[w]  Si  hcereditas  teneaturper  servitium  militare,  tunc  per  leges  (4inat.'l92.') 
injans  ipscy  et  Jimreditas  efus^  deeper  dominumfeodi  illius  casta-  [m]  Fortesone, 
dientur,  d:c,    Quisputas,  in/antem  talem  in  artibus  beUiciSy  guas  c*P-  **• 
/acere  ratione  tenurm  suub  ipse  astringitur  domino feodisui,  mdius 
instruere  poterit,  aut  velit,  qudm  dominus  t^,  cui  ah  eo  servitium 
tale  dehetury  et  gui  major  is  potent  ice  et  honoris  atstimatur,  gtidm 
sunt  alii  amid propingui  tenentis  suif     Ipse  namque  ut  sibi  ah 
eodem  tenente  m^iiis  serviatur,  diligejitem  curam  adhibehity  et 
m^liits  in  hiis  earn  erudire  expertus  esse  censetur  gudm  rdiqui  amid 
juvenisy  &c,  et  reverd  non  minimum  erit  regno  accomm^umy  ut 
incoloB  eju>s  in  armis  sint  experti,  nam  audacter  guilibet  fadty 
guod  se  sdre  ipse  non  diffidit,  » 

[n]  Amongst  the  laws  of  Saint  Edioard  the  Confessor,  it  is  [«]  Lamb.  foL 
thus  provided :  Debent  enim  universiliberi  homines,  dbc,  secundum  135.  a. 
feodum  suum,  et.  secundum  tenem^mta  stia  arma  hahere,  et  ilia 
semper pramjUa  conservare  ad  tuiiionem  regniy  et  servitium  domi- 
norum  suorum  juxto  prseceptum  domini  regis  eocplendumetperar 
gendum.  And  WiUiam  the  Conqueror  confirmed  that  law  in 
these  words :  Staiuimus  etfirmiterprcecepimusy  ut  omnes  comites  et 
baronesy  et  militeSy  et  servientes,  et  universi  liberi  homines 


[y  6 .  "I  totius  §9*  regni  nostriprasdictihaheant  et  teneant  se  sem- 
a.    J  per  in  armis  ei  in  eguis  ut  decety  et  oportei,  et  gudd  sint 
semper  prompti  etparatiad  servitium  suum  integrum 
nobis  explendum  etperagendum,  cUm  semper  opus  adfuerity  secun-  See  W.l,  cap.48. 
dum  guod  nobis  debent  de/eodis  et  tenenientis  suis  dejure  facerey  the  Second  Part 
dhc.    Out  of  these  two  lawes  the  studious  and  learned  reader  will  ?J  q*  22'.*'^"*" 
gather  divers  notable  things.     And  therefore  if  after  the  lord  post  248.) 
hath  the  wardship  of  the  body  and  the  land,  the  lord  doth  release 
to  the  infant  his  right  in  the  seigniorie,  or  the  scigniorie  descend- 
eth  to  the  infant,  he  shall  be  out  of  ward  both  for  the  body  and 
the  land ;  for  he  was  in  ward  in  respect  he  was  not  able  to  doe 
those  services  which  he  ought  to  doe  to  his  lord,  which  now  are 
extinct,  and  cessante  causd  cessat  causatum.     And  our  author 
saith,  that  the  tenure  by  knights  service  draweth  unto  it  ward, 
marriage,  &c.  so  as  there  must  be  a  tenure  continuing.     As  if  20  Ass.  p.  7. 
the  conusor  in  a  statute  merchant  be  in  execution,  and  his  land  ^  ^p^  lo^f* 
also,  and  the  conusee  release  to  him  all  debts,  this  t^ll  discharge    ^'  '' 

the  execution:  for  the  debt  was  the  cause  of  the  execution  and 

of 
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of  the  cont'iDnance  of  it  till  the  debt  be  satisfied,  therefore  the 
discharge  of  the  debt  which  is  the  cause,  dischargeth  the  ezeca- 
tion  which  is  the  effect. 


"  And  it  draweth  to  it  ward,  mariage  arid  rdiefeJ^    So 

gularlj  there  be  sixe  incidents  to  knights  service,  (vis.)  two  of 

honour  and  submission,  as  Homage  and  Fealtie ;  and  foare  of 

profit,  viz.  Escuage,   whereof  he  hath  treated  before,   Ward 

(9.  e,  wardship  of  the  land),  Mariage  and  Reliefe;  of  all  which 

our  author  hath  spoken.   But  there  be  other  incidents  to  knights 

Frt]  Grand  CubU  service  besides  these;  [a]  as  Aide  pur faire  fits  cMvalier^et  aide 

de  Norm.           pur  file  marier,  dhc.  wnich  at  the  common  law  were  uncertaine, 
cap.  85.  -  -  -       -  --   - 

Regist.  orig. 

fo.  87. 

Glanvil.  lib.  9. 


and  were  called  rationabilia  auxilia,  because  if  they  were  exces- 
sive and  unreasonable  in  the  judgment  of  the  court  where  thej 
were  questioned,  they  ought  not  to  be  paide:  but  now  as  well  in 
Fl  t   lib  2         *^®  king's  case,  as  in  the  case  of  the  subject,  they  are    by 
ca.  40.  A  lib.  8.    acts  of  parliament  reduced  tq  certaintic,  which  are  worthy  your 

oa.  14. 

Mirror,  ca.  1. 
sect.  8. 

Britton,  fo.  55. 
A  70. 

F.  N.  B.  82.  B. 
VT.  1.  ca.  35. 
25  E.  3.  ca.  11. 
11  H.  4.  34. 
5  E.  8.  11. 
Vid.  Sect.  110. 


reading  (1). 

<'  Ward  (or  Oard),"  in  Latine  custodia.  And  hereof  the  lord 
is  called  gardian,  custos,  and  the  minor  is  called  a  ward,  or  one 
in  ward.  [6]  And  albeit  (as  our  author  saith)  knight  service 
draweth  witn  it  ward,  &c.  yet  b}'  custome  the  heire  of  him  that 
holdeth  in  socage,  may  be  in  ward. 

'[6]  8  H.  8.  PrsBscript.  38.    Paseb.  21  E.  1.    Coram  Rege, 
Rot.  43.    Nota  pro  Hibemia  Prior  del  St  Trinitie  do  Dablin'i  case. 

"  Mariage,"  Maritagium,  betokeneth,  not  onely  the  copula- 
tion of  man  and  wife  in  mariage,  but  also  (as  in  this  place  here) 
the  interest  of  the  gardian  in  bestowing  of  a  ward  in  marriage, 
which  the  law  gave  to  the  lord ;  not  for  his  benefit  onely,  but 
that  he  should  match  him  vertuously  and  in  a  good  family  without 
disparagement,  as  shall  be  said  hereafter,  which  is  the  principall 
foundation  of  his  estate. 


[«]  Vid.  Soct 
112. 

[d]  Braoton, 
lib.  2.  oa.  86. 
fol.  84. 
Fleta,  lib.  1. 
oa.  10.  A  lib.  8. 
cii.  16,  17. 
Britt.  ca.  60,  70. 
GlanvU.  lib.  9. 
oa.  4.  and  lib.  7. 
oa.  9.    Ookam, 
do  Bifferentiis 
ReleWoram. 
(Ad to  69.  b. 
Post  88.  a.) 
[*]  Ookam,  nbi 
sapra. 

Bracton,  lib.  2. 
fol.  85. 


[c]  "  Relie/e,"  Relevium,  is  derived  from  the  latine  word  rele- 
vare  ;  for  so  [d\  ancient  authors  say,  and  give  this  reason  :  Quia 
Tusreditas,  quce  jaceru  fuit  per  antecessoris  deces$um,  rdcvaturin 
manus  hceredum,  et  propter  fioictom  relevationem  facienda  erit  ah 
hesrede  gucedam  preestatio,  qvce  didtur  relevium.  And  in 
Domesdatf  it  is  called  relevamentum  and  rdevatio. 

The  reliefe  of  a  whole  knieht's  fee  is  five  pound,  and  so 
according  to  that  rate.  And  this  reliefe  was  as  some  hold  ccr- 
taine  by  the  common  law ;  [*]  but  the  reliefes  of  carles  and 
barons  were  incertaine^  and  therefore  were  called  relevia  ratitm" 
abUia  ;  but  the  statute  of  Magna  Charta,  cap.  2,  limits  them  in 
certaine,  and  mentioneth  only  a  knight's  fee.  But  I  reade  in 
the  book  of  Domesday,  qudd  Tainus  vel  miles  regis  dominicus 
mx>riens  pro  relevamento  dimittcbat  regi  omnia  arma  sua,  et 
equum  unum  cum  seUd  et  alium  sineselld;  qv>dd  si  essent  ei  canes 
vel  accipitres,  praxtahantur  regi,  ut  si  vellet  acciperit. 

Since 


(1)  The  aids  pur /aire  fitz  chivalier  et  pur  file  marier  are  expressly  abolished 
by  the  12  Cha.  2.  c.  24. — They  were  incident  to  socaffe  aa  well  as  knight's 
service.  2  Inst.  233.  See  further  as  to  aids,  Wright^s  Ten.  40.  145.  and  2 
Blaokst.  Ck)mment.  63.— [Note  38.] 
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Sinoe  LiuUton  wrote  [e]  there  is  a  good  law  made  against  [«]  13  Elis. 
fraudulent  feoffments,  gifts,  grants,  &e.  contrived  of  fraud  to  ca.  5.   17  E.  3. 
binder  or  defraud  lords,  Ac.  of  their  reliefes  and  heriots  atuonest  f^^^s'^j^*  ^^ 
other  things,  for  the  exposition  of  which  statute  reade  the  autho-  3  co.  80.  Ac. 
rities  quoted  in  the  margent.     And  it  is  to  be  observed,  that  the  Twisa's  case, 
words  of  the  said  act  of  13  Elia.  are  {he  it  therefore  declared,  t^^^r^  ^^ 
ordained  and  enacted)  and  therefore  like  cases,  and  in  semblable  g  q^^  ig. 
mischief  shall  be  taken  within  the  remedie  of  this  act  by  reason  Pakeman's  caM. 
of  this  word  {declared)^  whereby  it  appeareth  what  the  law  was  ^  ^®:  ^*  ^* 
before  the  making  of  this  statute  (2).  l^tu^T 

3  H.  7.  e.  4,  and  50  E.  3.  ea.  6.    Vide  Mioh.  12  k  13  Elix.  Dier,  296. 

"^M  Keire  male.**     F/]  For  regularly  by  the  common  law  r/]  Brit  168. 

the  heire  shall  not  be  in  ward,  unlesse  he  claime  as  heire  by  Fleta,lib.l.cB.9. 

descent.    The  statute  of  Merton,  de  Mis  qui  primogenitor  feoffare  [f  {  -^^^  23.\ 

adlentf  [g\  did  helpe  feoffments  by  collusion  in  certaine  cases.  Bract  fo.  86. 

And  Britton  saith  that  Robert  de  Walrand  a  sage  of  the  law  did  ^"^  fo.  05. 

advise  the  great  lords  of  the  realme  to  make  the  said  statut-e,  ^-^  ^\^^  ^^ 

which  wh^n  it  was  past,  the  same  act  tooke  his  first  effect  in  the  27  H.  7.  89. 

heire  of  WaJrands  own  heire,  whereof  Britton  maketh  a  speciall  Partridge's  case, 

remembrance.     But  now  [A]  by  the  statutes  of  32  and  34  //.  8.  Yj^^  %^^t 

of  wills,  he  which  holdeth  lands  by  knights  service  may  by  act  ca.  1. 

executed  in  his  life  time,  or  by  his  last  will  in  writing,  dispose  of  ^^  H.  8.  ca.  5. 
two  parts,  as  by  the  said  acts  appeareth.     If  he  dispose  all  by 
act  executed,  then  it  shall  stand  good  against  the  heire, 


[76. 1  19*  BO  as  nothing  shall  descend  unto  the  heire.     But  (10  Co.  80.) 
b.    J  in  case  of  a  devise  by  his  last  will,  a  third  part  shall 
descend  to  the  heire,  though  all  be  devised  away :  and 
if  the  tenant  leave  a  third  part  to  descend,  then  the  devise  is 
good  for  the  residue,     [t]  But  these  things  require  so  many 
liversities  irrounded  upon  evident  reasons,  and  are  so  plainly  W  ^  Co.  25, 20. 


86. 


ID  Bir 


expressed  in  my  Commentaries,  as  they  (being  very  long)  shall  ^  co°75. 
not  need  to  be  repeated  here,     [k]  And  that  the  tenure  by  George  Canon's 
knights  service  draweth  to  it  waxd,  marriage,  and  reliefe,  is  of  «f«-  ^  c®-  ^^' 
great  antiquity,  for  so  it  was  in  the  time  of  king  Alfred  (1).         Eod^*ib.?o.*i7l. 

in  Vigil  Parker's  ease.        [&]  Mir.  ca.  1.  sect.  Z. 

^'  When  such  tenant  djfeth.     Here  Littleton  speakoth  not  of  a 

dying  seised  by  the  tenant,  for  in  many  cases  the  heire  shall  be 

in  ward,  albeit  the  tenant  died  not  seised,  &c.  nor  in  the  homage 

of  the  lord.     As  if  the  tenant  maketh  a  feoffment  in  fee  upon 

condition,  and  the  feoffor  dieth,  after  his  death  the  condition  is 

broken,  the  heire  within  age  entreth  for  the  condition  broken, 

he  shall  be  in  ward,  and  yet  the  feoffor  had  no  estate  or  right  in  (i  Co.  99.) 

the  land  at  the  time  of  his.  death,  but  onely  a  condition,  and 

which  was  broken  after  his  decease,     [^"j  But  because  the  condi-r  r«i  39  ^^  3  35 

tion  restoreth  the  tenant  to  the  land  in  nature  of  a  descent,  (for  tit  Oard.  92. 

he  shall  be  in  by  descent)  by  the  same  reason  shall  it  restore  the  ^  ^-  ^• 

lord  to  the  wardship,  seeing  now  (as LitUeton  saith)  the  heire  of  ii\i[ 7,  {2^ 

19  B.  3.    Oard.  114.    18  Ass.  18.    40  Ass.  SO.    20  El.  362.    4  H.'o.  10.  b. 
F.  N.  B.  143.    6  H.  4.  4.  a. 

his 


(2)  See  a  note  on  the  subject  of  relief,  post.  83.  a. 

(1)  This  8hows,  that  in  lord  Coke's  opinion  the  feudal  tenures  were  settlei 
here   before  the  Conquest.     But  as  to  this  controverted  pointy  see  note  1 
of  64.  a. 

Vol.  I.— «6 
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his  tenant  is  within  age,  and  not  able  to  doe  him  serrioe,  and  n« 
default  in  the  lord  to  barre  him  of  his  wardship. 
[t]  7  H.  4. 12.      J    V]  And  80  I  doe  take  it,  that  if  the  heire  within  age  reeoTer 

I  H.  7. 12.  in  a  dum  nan  /uit  compos  mentis,  or  /ormedon  en  ducender^  or 
40  E*  a'  43  ^*  rom&inder  as  heire,  or  such  like,  the  heire  shall  be  in  ward }  for 
4  M.  136.  '  these  be  stronger  cases  than  the  former ;  for  here  a  right  doth 
15  E.  4. 10, 11.    descend  to  the  demandant,  which  right  being  by  course  of  law 

restored  to  the  possession  of  the  heire  within  ase^  by  conseqnenee 

the  lord  is  io  have  the  wardship  of  him,  but  in  the  case  of  the  oon* 

dition,  no  rieht  at  all  descended  to  the  heire,  as  hath  beene  said. 

S3  B.  3.  And  so  if  tenant  in  tayle,  the  remainder  in  fee,  maketh  a 

r2*Rc/Abr  38  )  ^^^^^^^^  '^  ^^y  ^^^  dyeth  leaving  the  issue  in  taile  within  age, 

^       '      '     '    if  the  feoffee  infeoff  the  issue  in  taile,  whereby  he  is  remitted, 

he  shall  be  in  ward  to  the  lord ;  for  as  he  is  restored  to  the  title 
of  the  land  as  heire,  so  is  the  lord  restored  to  his  title  of  the 
wardship  as  lord  of  the  fee.  And  as  to  this  purpose  herein  I 
take  no  difference  betweene  a  right  of  action  and  a  right  of  entry 
desoendinff,  when  by  action  the  right  of  the  land  is  lawfully 
recovered  Dy  the  heire  within  age,  to  his  tenant :  and  albeit  he 
*  dyed  not  in  his  homage,  yet  there  was  a  right  of  homage,  and  no 
default  or  laches  was  in  .the  lord,  or  act  done  by  him  to  prejudice 
himselfe  thereof. 

II  H.  7. 12.  But  if  onelevie  a  fine  ezecutorie  (as  $ur  grant  et  render)  to  a 

man  and  his  heires,  and  he  to  whom  the  land  is  granted  and 
rendered,  before  execution  dieth,  hi^  heire  being  within  age 
entreth,  he  shall  not  be  in  ward,  for  his  ancestor  was  never  tenant 
to  the  lord,  and  so  there  is  a  manifest  diversitie  between  this  and 
the  other  cases.     Et  sicde  cmterU, 

13  £1.  Dyer,  298.      But  if  the  tenant  maketh  a  feoffement  in  fee  of  lands  holden  by 

knights  service  to  the  use  of  the  feoffee  and  his  heires,  untill  the 
time  that  the  feoffor  pay  to  the  feoffee  or  his  heires  a  hundred 
pounds,  for  the  which  a  time  and  place  is  limited ;  the  feoffee 
dyeth,  his  heire  within  age,  the  lord  shall  have  the  wardship  of 
the  bodie  of  the  heire,  and  of  the  lands  of  the  feoffee  condition- 
ally, for  he  cannot  have  a  more  absolute  interest  in  the  wardship, 
than  the  heire  hath  in  the  tenancie :  therefore  if  the  feoffor  pay 
the  money  at  the  day  and  place,  and  entreth  into  the  land,  in  this 

(Post  248.  II.)      case  both  the  wardship  of  the  bodie  and  lands  is  devested,  because 

the  lord  had  no  absolute  interest  in  either  of  them^  but  doth 
depend  upon  the  performsnce  or  not  performance  of  the  condition. 

[*]  12  H.  4. 16.        [*]  So  if  the  conusor  of  a  fine  executorie  of  lands  holden  by 

\iet  Thirning.      knights  service  dyeth,  his  heire  within  age,  the  lord  shall  have 

the  wardship  of  the  bodie  and  land  ;  but  if  the  conusee  entreth, 
the  heire  is  disherited,  and  the  lord  hath  lost  the  whole  benefit 
of  his  wardship. 

[m]  41 E.  3. 225.      If  the  disseisee  dyeth,  his  heire  being  within  age,  fm]  the  lord 

shall  have  the  wardship  of  the  heire  of  the  bodie  of  the  disseisee. 

[n]  15  B.  4. 11.    [n]  But  put  the  case,  that  in  that  case  the  disseisor  dieth  seised, 

and  his  heire  within  a^e,  the  lord  may  seise  the  wardship  of  his 
heire  also,  and  of  the  land  also :  but  the  doubt  is,  whether  the 
heire  of  the  disseisee  shall,  after  the  descent  to  the  heire  of  the 
disseisor,  oontinue  in  ward,  for  that  after  the  descent  the  heire 
of  the  disseisor  is  become  his  lawful  tenant,  and  the  heire  of  the 
disseisee  is  not  tenant  unto  him  untill  he  hath  recovered  the  land. 
If  cestui  que  use  before  the  statute  of  27  H.  8.  had  dyed,  his 

heire 
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• 

faeire  within  age,  the  lord  [o]  should  have  had  the  wardship  of  [o]  ^^  ^'  d-  &• 
his  heire ;  and  if  the  feoffee  had  dyed,  his  heire  within  age,  the     ^'  '^'  •'^"  ^^' 
lord  should  have  had  the  wardship  of  his  heire  also,  and  so  a 
doable  wardship  for  one  and  the  same  land,  the  one  by  the 
statute  of  4  H.  7,  the  other  by  the  comipon  law. 

[j>]  Tenant  by  knights  service  maketh  a  gift  in  taile,  the  re-  01  ^1  B*  3. 26. 
mainder  in  fee,  tenant  in  taile  maketh  a  feoffment  in  fee,  and  20u!^9^'^^ 
dyeth,  his  heire  within  age,  the  lord  shall  have  the  wardship  of  48  E.*  3,  8*  b. 
him ;  and  if  the  feoffee  dieth,  his  heire  within  age,  the  lord  shall  10  B.  s.  26. 
have  the  wardship  also  of  his  heire  and  of  the  land.  a«id^  ns^ 

18B.  3.  7.    UH.4.  38.    1  H.  5.  Grant,  43.    5  B.  4.  3.    7  e!  4.  27. 
15  E.  4.  13.    2  K  2.  Avow.  181. 


[77. 1       19*  If  tenant  by  knights  service  maketh  a  gift  in  (2  Ro.  Abr.  38.) 
a.    J  taile,  and  the  donee  maketh  a  feoffment  in  fee,  and 
the  donee  dyeth,  his  heire  within  aire,  the  donor  shall 
have  the  wardship  of  him ;   because  he  is  his  tenant  in  ri^ht. 
Iq]  But  if  the  feoffee  dieth,  his  heire  within  age,  the  donor  nhall  M  So  wm  it 
not  have  the  wardship  of  his  heire,  but  the  lord  paramount;  iJ^gt^j^'n 
because  he  is  tenant  in  fail  to  him  ;   neither  shall  the  donor  bmoo,  per  Cur. 
avow  upon  the  feoffee  or  his  heire  for  the  services  due  unto  him,  which  myselfo 
because  he  must  in  his  avowry  shew  the  reversion  in  fee  to  be  b«»jd  A  noted, 
out  of  him  by  the  feoffment,  and  consequently  the  services  inci-  Wyat's  oLe. 
dent  to  the  reversion  are  also  out  of  him,  but  he  shall  avow  upon  . -.  g^  ^^  ^ 
the  donee  and  his  issues  :[r]  and  thus  are  all  the  bookes  tnat  refolded  in  dir 

seeme  to  be  at  variance,  either  answered  or  reconciled.  Tho.  Wyat's 

OMO,  nbi  aapra. 

[a]  ''  The  land  holden  of  htm."     Littleton  here  speaketh  of  M  Olanv. 
lands  holden  of  a  subject :  for  if  a  man  hold  land  of  the  king  by  ^^'  ^-  ^fJP*  J** 
knights  service  in  capitCj  and  other  lands  of  other  lords,  and  f^^  g^  gif, 
dieth,  his  heire  within  age,  the  kins  shall  have  the  wardship  of  BriL  i.  3.'o.  2. 
all  the  lands  by  his  prerogative :  and  this  was  due  to  the  king  by  ^«^  1- 1*  <'•  ^^' 
the  common  law,  the  fees  of  certaine  excepted,  as  in  the  statute  p^^^^,  25 
of  praerogativa  reffis,  cap.  1,  appeareth.  21  H.  3.  ib.  26. 

Rot  Fininm.    6  Johan.  Stat.  Prsrog.  Reg.  c.  1. 

But  if  a  man  holdeth  lands  of  the  king  by  knights  service,  as 
of  an  honor  or  manner,  &c.  [6]  in  that  case  the  king  shall  onely  [6]  Braot  ub. 
have  the  lands  holden  of  him,  and  not  of  any  other.     Yet  by  ^^v^   Mag. 
reason   of  tenures  of  the  king  by  knights  service  of  certaine  i  b!^.^  4 
honours,  (while  they  were  in  the  king's  hands)  the  king  (as  some  5  e!  3.  5. 
have  said)  had  (as  it  were  by  prescription)  his  prerogative,  viz.  ^^  B*  '•  31. 
Raleigh  hage  net  honony  and  Pevertl,  and  so  of  lands  holden  ^t.  LiTen-*^  68 
by  knights  service  of  the  duchy  of  Lancaster  in  the  county  pa-  28  H.  8.  ibid.  55. 
latine(l).  (2  Ro.  Ab.  603. 

When 

(1)  Kot.  Pari.  11  H.  6.  n.  57.  Simile  pro  ducatu  Cornub.  Hot.  Pari. 
18  H.  6.  n.  42.  Ryley'%  escheat,  m.  4  and  5  E.  1.  Rot.  20.  Nota,  as  to  the 
ancient  honor  of  Peverel,  the  tenure  of  that  is  in  capite,  hut  some  new  additions 
to  the  honor  are  not  so,  P.  7  Jac  Ley,  7.  Clarke's  case.  Yid.  tamen  P.  17  Jac. 
Ghurche's  case,  L^,  b^,f(yr  there  it  was  found,  that  tenure  of  the  honor  of 
Peverd  is  tenure  in  capite,  as  to  the  manor  of  Woodham  Mortimer.  Hal.  MSS. 
— By  a  tenure  in  capite  in  this  note,  lord  Hale  means  a  tenure  of  the  king  ut 
de  corond.  in  contradistinction  to  a  tenure  of  him  utde  honore.  In  the  time  of 
lord  Coke  it  was  the  fashion  to  denominate  the  former  a  tenure  ut  depersond 
regis;  and  a9  to  the  latter,  it  was  not  allowed  to  be  a  tenure  in  capite.     But 

Mr.  Madox 
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[e]  8  Co.  172.  rd  Wben  an  heire  hath  hin  in  ward  to  the  king  by  reason  of 


M^H^g^B**        *  tenure  in  captte,  after  his  fnll  age  he  must  sue  livery, 

tit  LiTeryv  60.     18  ^^^*^  ^  jeare's  profit  of  his  lands  holden.     But  if  he  be  of 

▼Id.  S«ct.  164.     fnll  age  at  the  time  of  the  death  of  his  ancestor,  then  he  shall 

2i^f'  P*^  ^^^  lands  in  possession  a  whole  jeare's  profit  for  primer 

'  ieisin :  but  if  it  be  of  a  reversion  expectant  upon  an  estate  for 

life,  as  tenant  in  dower,  tenant  by  the  cnrtesie,  or  tenant  for  life, 

then  he  shall  pay  but  the  moiety  of  one  yeare's  profit. 

(d]  1  Bl  IM«r.  [<f]  If  the  heire  be  in  ward  by  reason  of  a  tenure  of  an  honour 

18S.  or  mannor,  (except  as  before)  he  shall  not  sue  liyerie,  but  an 

aunier  le  maine  cum  exitibus,  albeit  he  never  made  tender. 
[«]  32  H.  8.  tit  [e]  And  if  he  be  of  full  age,  the  king  shall  have  noprimar  seutm. 
Lit.  Br.  82.         ^ut  reliefe.     But  where  the  tenure  is  in  capiie,  there  the  king 

shall  have  the  meane  profits  untill  the  tender  be  made ;  and  if 
the  tender  be  made,  and  not  duely  pursued,  the  king  shall  also 
have  all  the  meane  profits, 
m  88  H.  8.  [/]  He  that  holdeth  of  the  king  by  socage  in  chiefe,  and 

Uver.  Br.  80.  dieth,  his  heire  of  full  age,  the  king  shall  have  livery  and  primer 
3A  H  8  52  ieisin  onely  of  the  lands  so  holden,  and  not  of  the  lands  holden 
BtMinf.  13.  b.  of  others,  [ff]  But  if  the  heire  of  such  a  tenant  in  socage  in 
1^20  Bl.  chiefe  be  within  the  age  of  fourteen  at  the  death  of  his  ancestor, 

¥V%  259  B   ^®  ®^*'^  neither  sue  livery,  nor  pay  primer  ttcisin,  either  then 

or  any  time  after :  and  the  reason  thereof  is,  for  that  the  cnsto- 

die  of  his  body  and  lands  in  that  case  belong  to  theprocA«tit  amy, 

[A]  F.  N.  B.  283.  as  gardein  in  socage.     j^A]  Neither  shall  the  king  have  pruii«r 

7  B.  4. 17.  Mwtn  of  lands  holden  in  burgage,  (as  some  have  said)  for  that 

Sr^tit  LiT'w '  ^^  ^*  °^  tenure  in  capite. 

Note,  there  is  a  generall  livery,  and  a  speciall  livery.  A  gene- 
rall  livery  hath  two  properties. 

First,  it  is  full  of  charge  to  the  heire,  for  he  must  have  an 

office  in  every  county  where  he  bath  land,  or  else  he  cannot  sue 

a  generall  livery,  and  he  must  sue  out  his  writ  of  «taU  pro- 

*  landAf  dsc. 

10  ^0  ^  8. 83;        ^x\  The  second  property  is,  that  it  is  full  of  danger :  first,  it 

21  H  8  28*  b      concludeth  the  heire  for  ever  after  to  denie  any  tenure  found  in 

^3  H.  8.  5o!        the  office :   secondly,  if  livery  be  not  sued  of  all  and  of  every 

20  Am.  8.  parcell  which  the  king  ought  to  have,  whether  it  be  found  in  the 

^S^tUu^^  office  or  not  found  (for  a  general  livery  could  not  be  sued  by 

eaie,  44  B.  3. 1.  psrccls)  the  livcry  is  void,  and  the  king  may  rcseise  the  lands, 

A  25.  12  R.  2.     {^Q(i  be  answered  of  the  meane  profits.     So  it  is  if  the  office  be 

2^n  ?  fol  14     insufficient,  or  the  processe  whereof  the  livery  was  made  be 

insufficient, 

Mr.  Madox  very  justly  animadverts  on  lord  Coke  and  his  cotemporaries,  as 
well  for  calling  any  tenure  of  the  king  a  tenure  ut  de  pertond  by  way  of  dis. 
tinction,  as  for  not  allowing  a  tenure  ut  de  honore  to  be  a  tenure  in  capite. 
He  observes  that  aU  tenures  of  the  king  are  of  his  person,  and  that  in  order  to 
distinguish  accurately  between  lands  originally  holden  immedicUely  of  the  king 
and  those  holden  immediately  of  him  in  consequence  of  the  escheat  of  an 
honor  or  barony,  we  should  call  the  tenure  of  those  of  the  first  description  a 
tenure  ut  de  corondj  and  that  of  the  second  a  tenure  ^U  de  honore.  Further  he 
insists,  that  tenure  in  capite  of  the  king  is  holding  immediately  of  him  without 
the  interposition  of  any  mesne  lord,  and  consequently  that  a  tenure  of  the  king 
ut  de  Jumore  is  equally  in  capite  with  a  tenure  ut  de  conmd,  though  in  other 
respects  there  certainly  are  very  important  differences  between  the  two,  such 
as  render  it  highly  necessary  to  preserve  a  distinction.  See  Mad.  Baron.  Aug. 
163.— [Note  39.] 
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insufficient,  or  the  like,  the  king  shall  reseise,  as  is  aforesaid, 
[a]  Therefore  for  the  ease  of  the  heire,  and  for  avoyding  of  such  [a]  l  H.  4. 0.  b. 
danger  the  heire  for  the  most  part  sueth  out  a  speeiall  livery,  |^  ^- 1;?"'*^' 
which  containeth  a  beneficial  pardon,  and  saveth  the  said  charges,  7  s.  j).  ib.222. 
and  preventeth  the  said  conclusion,  aod  the  other  dangers;  which  Sonrfield'a  oMe. 
being  of  grace,  and  not  of  right|  as  the  generall  liverie  is,  the  king  Tr.  8  J».  in  ©or. 
may  well  and  justly  take  more  for  a  speeiall  livery,  than  for  a  ^^^377 
generall,  for  the  causes  aforesaid,  but  ever  with  such  moderation  28  H.  8.  Br. 
as  the  heir  may  cheerfully  eoe  through  therewith.  tit  Lit.  66. 

At   U    9     Ik 

•    Note,  that  a  livery  is  in  nature  of  a  restitution,  which  is  to  be  5  £95 
taken  favourably :  for  if  livery  be  made  of  a  manner  cum  perti-  27  Abs.  48. 
nentiiSy  the  heire  shall  thereby  have  the  advowson  appendant.  PI*  Com.  252. 
Otherwise  it  is  grants  by  letters  patents.  fio^^^w'*!?*' 

Since  the  time  that  Littleton  wrote  [c]  there  is  a  court  of  wards  [e]  32  H.  8. 46. 
and  liveries  erected  by  authority  of  parliament  concerning  the  33  H.  8.  cap.  21. 
order  of  the  king's  wards,  Ac.  to  be  holden  before  the  master  of  ^*  ^^^  ^^^'^ 
the  wards  and  the  councell  of  that  court  appointed  by 

[77. 1  those  acts.  This  hath  UST"  made  such  a  manifold  altera- 
b.    J  tion,  as  were  too  long  here  to  be  inserted,  and  doth 
belong  to  another  treatise  mentioned  in  the  Epistle  of 
the  Jurisdiction  of  Courts,  where  it  were  necessary,  that  the 
true  jurisdiction  of  that  court  should  be  set  downe,  a  matter  of 
no  great  difficulty,  seeing  it  began  so  late  by  authority  of  par- 
liament.    And  since  LiUleton^s  time,  [d"}  there  is  a  right  profit-  [d\  2  B.  6.  oa.  8. 
able  statute  made  concerning  the  finding  of  offices,  and  other  (^  ^^-  ^^O 
things,  not  onely  oonoerning  the  king's  wards,  or  their  rights  and 
possessions,  but  some  other  provisions  very  beneficial  for  the  sub- 
ject, in  all  to  the  number  of  12.  [e]  1.  That  such  persons  as  hold  [«]  4  B.  4.  23. 
for  tearme  of  yeares,  or  by  copy  of  court  roll,  or  have  any  rent  |^  ^-  J;  **t. 
common  or  profit  ajpprender  out  of  any  lands  found  in  any  office,  Br.*126/ "** 
whereby  the  king  is  intituled  to  the  wardship  of  the  lands  or 
tenements,  or  to  the  forfeiture  of  the  lands  or  tenements  upon 
attainder  of  treason,  felonj,  praemunire,  or  any  other  offence,  yet 
may  they  have,  hold,  enjoy,  and  perceive  their  several  estates, 
interests,  and  profits,  Jtlthoush  they  be  not  found  in  the  office. 
And  this  being  a  beneficiall  law,  the  estates  of  tenant  by  statute 
staple  merchant  and  elegitj  and  executors  that  hold  lands  for 
payment  of  debts,  are  taken  to  be  within  the  benefit  of  the 
clause :  F/]  and  so  is  a  doubt  in  14  EL  Dier,  cleered.  [/]  14  Blii. 

2.  Where  it  is  found,  that  the  heire  is  of  fewer  yeares  than  in  ^•''  **•  *^®' 
truth  he  is,  he  shall  not  be  concluded  hereby,  \jf\  but  every  \g\  6  Mar. 
such  heire  at  his  very  full  age  may  prosecute  a  writ  of  BRtaU  ^^>^>  ^^^* 
jprobandd,  and  sue  his  livery  or  otister  le  matne;  in  which  case 
ne  had  no  remedy  by  the  common  law. 

[a]  8.  Where  one  person  or  more  be  found  heire,  where  [a]  24  B.  8. 3i. 
another  person  is  heire,  the  partie  grieved  had  no  remedy.  ^*  •  J*  ^'  ^^^ 

4.  Or  where  one  person  or  more  be  found  heire  in  one  county,  ^q  ^^  28.' 
and  another  person  or  persons  found  heire  in  another  county,  4  Oo.  ^6  A  M. 
there  could  have  beene  no  interpleading.  Sadler's  oaae. 

5.  Or  if  any  person  be  untruly  found  by  office  lunaticke,  or  Staanf.  Prasrvg. 
ideot,  or  dead,  the  party  grieved  may  traverse  the  said  offices  |  tV*^^' 

and  you  may  reade  in  Ken's  case  how  the  office  shall  be  traversed  lo  e.  4. 4. 

upon  this  act.  i  H.  7. 14. 

[6]  6.  Where  it  is  untruly  found  by  office,  that  any  person  at-  J  ^  J*  J|- 

tainted  of  treason,  felony,  or prsemumre,  is  seised  of  any  lands,  &q.  ^^  7'  n] 

F.N.B.262.    12  R.  2.    Liverr,  28.    F.N.B.233.    7  Co.  44>  46.  Ken's  oa«e.    r&]4B'.4.23. 
10  H.  6. 19.    4  Ck>.  66|  Ae.  Sadler's  osee.    83  H.  8.  Bntre  Cong.    Br.  125.    14  B.  8.  oap.  14. 

the 
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the  party  grieved,  having  just  title  of  freehold,  shall  have  "his 

travers  or  monstrans  de  droit  (without  being  driven  by  thiff double 

matter  of  record  to  his  petition  of  right  as  he  was  before  this 

statute)  which  is  much  more  speed v  than  the  petition;  for  upon 

the  petition  there  be  foure  writs  of  search,  and  every  one  most 

have  40  dayes  before  the  serving,  4nd  now  but  two  writs  of  search. 

[c]  Vide  6  Co.         [c]  7.  Where  an  office  is  found  by  these  words  or  the  like, 

6.    Wheeler's      g^^  ^  ^^  velde  quihus  f^nementa  prmdicta  tenerUur,  juratory 

^^^^  prasd'  ignorant^  or  nolden  of  the  king  per  quss  servitia  juratarrt 

ignorant,  it  shall  not  be  taken  for  any  immediate  tenure  of  the 

king  in  chiefe,  but  in  such  cases  a  meliiu  inquirendum  to  be 

awarded,  as  hath  been  accustomed  of  old  time.     This  branch 

rd[}}2EliB.         hath  been  well  \d]  expounded;  for  if  the  first  office  finde  a 

8  0*^'  lis^^P  *  *^°°''®  ^^  *^®  ^^^8  P^^  9y^  servitia,  dhc.  yet  if  upon  the  mdtus 
Stoughter'fl  inquirendum  the  tenure  be  foumd  of  a  subject,  the  first  office  hath 
case.  lost  his  force  per  sensum  hujus  statuti,  and  need  not  be  traversed, 

and  the  meliis,  dhc.  is  in  nature  of  the  diem  clawtit  eoUremum  or 

mandamus,  dhc.     And  this  was  but  a  declaration  of  the  ancient 

common  law,  as  by  the  words  of  the  statute  (a«  hath  heene  atcus^ 

tomed  of  old)  it  appeareth ;  but  if  upon  the  m^litu  it  be  found 

13  Elis.  Dier,      againe  as  uncertainely  as  before  is  said,  then  it  is  in  judgement 

2*H  «  i«  of  law  a  tenure  in  capite,  and  so  it  was  before  the  malnngof  this 

10  H.  4.  2!  b.       ^^'  ^°^  ^^  ^^^  ^^®  bookes  that  speake  hereof  to  be  intended;  but 

if  upon  the  m^liiu  a  tenure  be  found  of  the  king  ut  de  manerio 
per  quse  servitia,  <&c,  it  shall  be  taken  for  knight's  service. 

8.  Where  it  is  found  that  lands,  &c  are  holden  of  the  king 
immediately,  where  in  truth  they  are  holden  of  a  common  person 
and  not  of  the  king  immediatelv,  and  that  the  heire  is  within 
age,  such  heire  within  age  shall  have  his  traverse^  &c.  which  he 
could  not  have  had  by  the  common  law. 

9.  The  meane  lords  of  whom  the  lands  are  holden,  which  the 
king  hath  by  his  prerogrative  during  the  minority  of  the  heire, 
shall  receive  and  take  such  rents  as  are  due  unto  them  by  the 
hands  of  such  of  the  king's  officers  as  receive  the  profits  of  the 
same  lands,  where  before  that  act,  the  lords  used  to  spare  the 
rents  due,  &c.  durinsr  the  king's  possession,  and  after  livery  sued 
charged  the  heire  with  all  the  arrearages. 

10.  There  is  a  provision  for  offices  round  before  the  statute  or 
before  the  20th  day  of  March  next  after  the  act. 

11.  A  speciall  clause  is,  that  a  scire  fouf  shall  be  awarded  upon 
every  travers  by  force  of  this  act,  and  where  the  party  was  put 
to  his  petition,  there  upon  the  travers  there  shall  be  two  writs  of 
search  granted. 

12.  And  lastly,  if  judgement  shall  be  given  against  the  king 
upon  a  travers  by  vertue  of  this  act,  all  former  rights  appearing 
of  record  are  saved  to  the  kins.  But  albeit  these  points  are  most 
necessary  to  be  knowne,  yet  let  us  returne  to  Littleton, 

15  B.  4. 12.  Littleton  warily  and  materially  (treating  of  a  common  person) 

o*  w  ^'  11"         saith,  holden  of  him,  for  he  shall  have  nothing  in  ward  but 
a  IL  Vf  6.  *^*  which  is  holden  of  him.     But  the  king  by  his 

19*  prerogative  shall  not  onely  have  such  lands  and  T  78. 1 
tenements,  which  (as  hath  been  said)  the  heire  of  his  [^  a.  J 
tenant  by  knight  service  in  capite  holdeth  of  others,  but 
such  inheritances  also  as  are  not  holden  at  all  of  any,  as  rent 
charges,  rent  secke,  fayres,  markets,  warrens,  annuities,  and  the 
like ;  and  so  is  the  law  cleerely  holden  at  this  day,  as  it  hath 
beene  resolved;  and  so  experience  teacheth,  that  the  king  by 

his 
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his  prerogative  given  to  him  by  the  ancient  common  law  shall 
have  those  inheritances  not  holden,  and  so  the  quwre  made  bj 
[ci]  Staund/ord  is  deered  and  made  without  question.  [o]  Stauuf.  Pner. 

The  law  is  changed  since  LittleUm  wrote  in  many  eases  both  ^o-  S- 
for  the  marriage  of  the  body,  and  for  the  wardship  of  the  lands, 
and  a  farre  greater  benefit  given  to  the  lords  than  the  common 
law  gave  them,  and  some  advantage  given  to  the  heires,  which 
before  they  had  not,  which  shall  be  touched  briefly. 

If  the  father  had  made  an  estate  for  life  or  a  gift  in  taile  of  Merlebridge, 
lands  holden  by  knights  service  to  his  eldest  sonne,  or  other  ca.  l. 
heire  apparent  within  age,  the  remainder  in  fee  to  any  other,  and  J^^'S^f'in' 
dyed,  the  heire  should  not  have  beene  in  ward ;  for  this  was  out  33  u'  g]  24] 
of  the  statute  of  MeUhridge.     But  at  this  day  the  heire  shall  be 
in  that  case  in  ward  for  his  body,  and  a  third  part  of  his  land. 

[a]  So  if  the  father  had  infeoffed  his  eldest  sonne  within  age  [a]  31  e.  3. 
and  a  stranger,  and  the  heires  of  the  sonne,  and  died,  the  sonne  CollusioD,  29. 
should  have  beene  out  of  ward ;  but  at  this  day  he  shall  be  in  ^^  ^'  ^'  ^^' 
ward  for  his  body,  and  for  a  third  part  gf  his  moity.     [2>]  So- if  m  33  H.  6.  u. 
the  father  had  infeoffed  any  of  his  youneer  sonnes  or  others  for  ^^J^'h  ^^^ 
the  making  of  his  wife  a  joynture,  or  for  the  advancement  of  gir  (jporge  Cur- 
his  daughters,  or  for  the  payment  of  his  debts,  and  after  infeoffee  «on's  case. 
and  convey  the  land  to  his  heire  and  dyed,  his  heire  within  age,  ^^p^^^'-  ^?^' 
his  heire  should  not  have  beene  in  ward  ]  because  he  was  bound  20  £Uz.^36i. 
by  the  law  of  nature  and  nations  to  provide  for  them ;  but  now  19  Eliz.  276. 
in  all  these  cases  the  heire  shall  be  in  ward  for  his  body,  and  a  ^  Marias,  158. 
third  part  of  the  land,  and  all  this  groweth  by  construction  upon 
the  statutes  of  32  and  84  H.  8.     [c]  But  if  either  the  eldest  Tc]  lo  Co.  83. 
sonne,  or  any  of  the  younger  sonnes  purchase  lands  of  his  father,  Leonard 
which  are  holden  by  knights  service,  bond  fide^  for  the  reason-  ^^^^1  *  ^^^' 
able  value,  this  is  out  of  those  statutes,  and  the  heire  shall  nei- 
ther be  in  ward,  nor  pay  primer  seisin. 

And  in  all  the  cases  abovesaid,  (for  example)  if  a  feoffment  be 
made  to  the  use  of  his  wife  for  life,  or  to  the  use  of  any  of  his 
younger  sonnes  for  life,  or  to  the  use  of  some  persons  for  life  for 
payment  of  debts,  and  upon  all  these  estates  a  remainder  is  lim- 
ited over,  if  the  wife  or  tenant  for  life  dye  in  the  life  of  the 
father,  [d]  or  if  it  be  conveyed  to  the  use  of  the  wife  or  younger  w]  2  Co.  91. 
children  in  fee,  or  fee-taile,  or  in  fee  for  payment  of  debts,  and  Bingham's  case, 
these  lands  are  conveyed  away  in  the  life  time  of  the  father,  after  gupyl^gi 
the  decease  of  the  father  no  wardship,  &c.  accructh  by  force  of  g  Co.  165. 
any  of  the  said  statutes,  for  such  estates  must  continue  till  the  l^igbye's  caae. 
title  of  wardship  doe  grow  (1). 

Ee]  If  the  father  convey  his  lands  holden  by  knights  service  M  14  Eliz. 
ler  of  the  king  or  of  any  meane  lord  to  his  middle  sonne  in  ^*"'  ?®®" 
taile,  the  remainder  to  the  youngest  sonne  in  fee,  and  dycth,  the  -^^^^^  i^q 
eldest  being  within  age,  and  the  king  or  lord  seize  the  body  and  2  Co!  93,  94. 
two  parts  of  the  land,  if  the  middle  brother  dye  without  issue,  ®*5^i*°^  ^f^* 
the  king  or  the  lord  shall  not  have  any  benefit  of  the  statute  ^^   or  co  a 
against  him  in  remainder ;  for  the  statute  was  once  satisfied,  and  lo  Co.  so.  b. 
the  statute  extendetb  not  to  him  in  remainder.  I^o"-  Lo^^y*" 

[/]  If  there  be  a  grandfather,  father,  and  divers  sonnes,  and  fy-f'g  q^  yy 
the  grandfather  in  the  life  of  the  father  convey  his  lands  holden  Sir  George  Cur- 
by  knights  service  to  any  of  the  sonnes,  this  is  out  of  the  statute  son's  case, 
of  32  jET.  8.  and  if  the  grandfather  die,  t^ere  is  neither  wardship  g£]is.^ier'252. 

nor 


(1)  Vid.  Trin.  8  Jac.  Ley,  21.     AUtcock's  case,    Hal.  MSS. 
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nor  primer  9emn  due;  for  the  father  bath  the  immediate  care  «f 

his  sons  (2).     But  if  the  fiither  be  dead,  then  the  care  of  them 

belongs  to  the  grandfather,  and  then  if  the  grandfather  eonyej 

any  of  the  lands  to  any  of  the  sonnes^  it  is  within  the  said  sta- 

r^]  10  Co.  83.      tute :  [^1  and  a  conveyance  to  the  use  of  any  of  his  oollaterall 

Leon.  Lovey's     blood,  which  is  not  his  heire  apparent,  is  oat  of  the  said  statute 

^r  385  ^^*^     ^^^  ^  ^^  conveyances  either  by  father  or  mother  to  or  to  the  nae 

'  of  bastard  children  out  of  the  statute ;  for  qui  ex  ifamncUo  eoiim 

nascuntur,  inter  liberw  non  commUentur,     And  the  preamble 

speaketh  of  lawfiill  generations.   If  a  man  seised  of  lands  holden 

.  in  socage  convey  them  to  the  use  of  his  wife,  or  of  his  children, 

or  payment  of  his  debts,  and  afier  purchase  lands  holden  by 

knights  service  in  capite,  and  dieth,  his  heire  within  age,  the 

[h]  Leon.  king  shall  have  no  part  of  the  socage  land.     [A]  But  if  in  that 

Lmj'B  case,      ^^^q  \^q  ^^^^  i^j  )^[g  y^\i  Jq  anting  devised  his  socage  lands  in  fee, 

Batle?aDd  ^^^  ^^^^  purchased  lands  holden  in  capiie,  and  dieth,  the  king 

Baker's  case,       shall  have  SO  much  of  the  socage  lands  as  will  make  a  full  third 
3  Co.  25, 4o.       pju-i;  Qf  f^ii^    jiie  benefits,  that  grew  to  the  subject  by  those  acta 

of  parliament,  were,  that  tenants  in  fee  simple  might  devise 
their  lands  by  their  last  wills  in  writing  in  such  manner  and 
forme,  as  by  the  said  acts  appeareth ;  also  that  the  father  might 
infeoffe  his  eldest  sonne  or  other  heire  lineall  or  collaterall  of  his 
lands  holden  by  knights  service,  and  two  parts  of  the  lands  shall 
«  8  Co.  163.  be  out  of  ward.  And  in  ^  Might's  case  you  shall  reade  excel- 
MigbtB  case.       jgnj;  matter  of  estates  made  upon  collusion  (3) 

And  both  the  statutes  of  82  and  34  ff,  8,  oonceming  wills 

and  wardships  are  many  wayes  prejudiciall  to  the  heires;  as, 

taking  one  example  for  many,  if  tenant  by  knights 

MI&*  service  make  a  feoffment  in  fee  to  the  use  of  his  f  78. 1 

wife  and  her  heires,  or  to  the  use  of  a  younger  sonne  L    ^-    J 

and  his  heires,  or  wholly  for  the  payment  of  his  debts; 

Leon.  Loyej's     in  these  cases,  although  nothing  at  all  of  the  lands  so  holden 

Ss'ei"^*  ""P""   descend  to  the  heire,  but  he  is  disherited  of  the  same,  yet  his 

Dior  367.  ^^J  ^^^^^  ^  ^^  Ward.     But  this  for  a  little  taste  may  suffice. 

More  hereof  you  may  reade  in  my  Reports  in  the  several  cases 
noted  in  the  margent. 

32  E.  3.  ««»,,. 

^krd.  61.  ^'  Fuu  age,    regularly  is  one  and  twenty  yeares. 

2  H.  5.  4. 

Ante%3.'a.  '^Intendment  of  the  law,"     Intendment,  t.  e,  inteUectm,  the 

Pobl  3U.  b.)      understanding  or  intelligence  of  the  law.     Regularly  judges 
9^  «'q*|o  ought  to  adjudge  according  to  the  common  intendment  of  law. 

27  tt  8.  fo.'  10.        ^y  intendment  of  law  every  parson  or  rector  of  a  church  is 

supposed 

(2)  Groflrtdfather  enfeoffs  ^father  and  his  son  in/ee^  and  dies.  The  father 
being  of  full  age  shall  sue  livery  of  the  third  part  of  a  moiety.  Trin.  8  Jac. 
Ley,  21.  Crawley's  case.  But  if  feoffment  he  to  daughter  and  her  hud^ndf 
they  ought  to  mm  livery  of  the  whole,  for  both  are  children  within  <Ae  statute, 

M.  9  Jac.     Ley,  41.     Bacon's  case,  et  ibid.  43.     Cleer's  case.    Hal.  MSS. 

[Note  40.] 

(3)  Lands  are  given  to  husband  and  wife  and  the  heires  of  the  husband. 
Busband  and  wife  join  in  a  fine  come  eeo  to  the  use  of  the  husband  and  wife, 
and  to  the  heires  of  the  body  of  the  husband,  remainder  over.  The  husband 
dies.  The  wife  shall  not  sue  livery,  because  it  was  originally  a  purchase  to  the 
husband  and  wife,  and  she  had  not  a  greater  estate  afterwards.  T.  15  Jae. 
Lt^,  51.     Menjield's  case.     Hal.  MSS.— [Note  41.] 
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sappotted  to  be  remdent  on  his  benefice,  unleaee  the  contnrj  be 
proved. 

Of  common  intendment  one  part  of  a  mannor  shall  not  be  of 
another  nature  than  the  rest. 

Of  common  intendment  a  will  shall  not  be  supposed  to  be  made 
by  collusion.  In  facto  quod  ae  hahet  ad  bonum  et  malum,  mcufis 
de  bono,  qudm  de  malo  lex  intendit.  Lex  intendit  vicinum  vicint 
facta  Ktre.  NuUa  impotnlnlia  aut  inhonesta  sunt  prcB9umenda, 
vera  autem  et  honeeta,  eipombilia.  Lex  iemper  intendti  quod  con- 
venit  rationi.  As  in  this  case  the  gardian  shall  have  the  custody 
4>f  the  land  untill  the  heire  come  to  his  full  age  of  one  and  twenty 
yeares ;  because  by  intendment  of  law  the  hoire  is  not  able  to. 
doe  knights  service  before  that  age,  which  is  grounded  upon  ap- 
parent reason.  There  note,  that  the  full  age  of  a  man  or  woman 
to  alien,  demise,  let,  contract,  &c.  is  one  and  twenty  yeares,  the 
eivil  law  five<and  twenty  yeares,  for  then  the  /Romanes  accounted 
men  to  have  j>^enam  maturitatem,  and  the  Lombards  at  eighteene 
yeares. 

"  If  such  heire  he  not  married  at  the  time  of  the  death  of  his  Vide  BritUm, 
ancestor,  dec/*  Ancestor  is  derived  of  the  Latine  word  antecessor, 
and  in  law  there  is  a  difference  between  ajitecessor  and  prcede- 
cesser,'  For  antecessor  is  applied  to  a  natural  person,  as  /.  S.  et 
antecessores  sui  ;  but  prcedecessor  is  applied  to  a  body  politique 
or  corporate,  as  Episcopus  London,  et prcedecessores  sui.  Rector 
de  D,  et  praedecessores  sui,  dhc. 

"  But  if  such  tenant  dieth,  his  heire  female  being  of  the  age  of  Glanvll.  lib.  7. 
14  yeares,  dec'*     And  the  reason,  as  I  finde  in  antiquity,  where-  ^*J]  5"  ^^^^J 
fore  the  law  gave  the  marriage  of  the  heire  female  if  she  were  Britton,  foL 
within  the  age  of  fourteene,  and  that  she  should  not  marry  her-  i^^*  b* 
selfe,  was,  pur  ceo  que  les  heire  females  de  nostre  terre  ne  se  marie-  *'  ***^*  ^' 

ront  a  nous  enemies,  et  dount  il  nous  coviendroit  lour  homage 
prendre,  si  eux  se  puissent  marier  a  lour  volunt.  This  is  a  speciall 
age  for  an  heire  female  to  be  out  of  ward,  if  she  attaine  unto  it  in 
the  life-time  of  her  ancestor;  for  at  that  age  she  may  have  a  hus- 
band able  to  doe  knights  service.    A  woman  hath  seven  ages  for  35  H.  0. 40. 
severall  purposes  appointed  to  her  by  law :  as,  seven  yeares  for  ^''*St?"'  ^^'  ^' 
the  lord  to  have  aid  purfUe  mirier;  nine  yeares  to  deserve  dower ;  (i  Ro.  Ab.  84S. 
twelve  yeares  to  consent  to  marriage ;  untill  fourteen  years  to  0  Co.  73.  b.) 
be  in  ward ;  fourteen  yeares  to  be  out  of  ward  if  she  attained 
thereunto  in  the  life  of  her  ancestor ;  sixteene  yeares  for  to  ten- 
der her  marriage  if  she  were  under  the  age  of  fourteene  at  the 
death  of  her  ancestor;  and  one  and  twenty  yeares  to  alienate  her 
lands  goods  and  chattells. 

A  man  also  by  the  law  for  severall  purposes  hath  divers  ages 
assigned  unto  him,  viz.,  twelve  yeares  to  take  the  oath  of  allegi-  34  s,  1,  stat.3. 
ance  in  the  tome  or  leet ;  fourteene  yeares  to  consent  to  marriage ;  Glanvil.  lib.  7.' 
fourteene  yeares  for  the  heire  in  socage  to  choose  his  gardian,  ®*JP"  •:    ^^J"^* 
and  fourteene  yeares  is  also  accounted  his  age  of  discretion ;  Braoton  lib.'i. 
fifbeene  yeares  for  the  lord  to  have  aid  pur  f aire  fUz  chivaler;  cap.  37.'     *  .' 
under  one  and  twenty  to  be  in  ward  to  the  lord  by  knights  ser-  ^'^'  B.  202. 
vice;  under  fourteen  to  be  in  ward  to  gardian  in  socage;  four-  [33 ?*  ' 

teene  to  be  out  of  ward  of  gardian  in  socage ;  and  one  and  twenty 
to  be  out  of  ward  of  gardian  in  chivalrie,  and  to  alien  his  lands, 
goods  and  chattels. 

''But 
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35  H.  •.  62.  u  £^f  ly  g^^  ^gi^^  femaU  he  voiikm  the  age  of  14  5«orcsB, 

StoMftrdJib.  iinmarried,(h:.thehrdthaahavethewarddirpo/iheIa^  Bat 
F.N.B.2&6.253.  pvt  case  that  the  lord  cannot  have  the  wardship  of  the  Ifind,  » 
35  H.  6. 40.        if  the  lord  before  the  age  of  fonrteene  granteth  over  the  wankJiip 

of  the  bod  jy  in  this  case  the  grantee  of  the  body  cannot  enjoj  the 
benefit  of  the  two  jeares.  becanae  he  cannot  hold  OTer  the  land, 
and  the  lord  which  hath  the  wardship  of  the  land,  only  afaoold 
lose  the  benefit  of  the  twoyeares,  becanae  he  hath  the  lands  onelyy 
and  cannot  tender  any  marriage ;  iherefore  in  this  ease  the  heire 
female  shall  enter  into  her  land  at  her  age  of  14  yeares.  So  if  a 
tenant  holdeth  of  one  lord  by  priority,  and'  of  another  by  po6- 
teriority*,  and  dieth,  his  heir  female  within  the  age  of  14  yeares^ 
the  lord  by  posteriority  shall  have  the  lands  bnt  nntiU  her  age 
Jr»*Jon»  'o^-  ^^^'  of  14  yeares,  because  the  marriage  belongeth  not  to  him.     Ako 

if  the  lord  marrieth  the  heir  female  within  the  two  yeares,  ber 
husband  and  she  shall  presently  enter  into  the  lands :  for  ce«- 
tatUe  causd,  cesMt  effecttu;  et  cenante  ratume  leffit,  cextat  bene- 
ficium  legts. 
35  H  J'  ^^'  99*11  the  lord  tender  a  covenable  marriage  to  the  r79."| 

Gird.  7h^        ^^^"^  within  the  two  yeares,  and  she  marry  elsewhere  L  ••   J 
6  Co.  71,  the       within  these  two  yeares,  the  lord  shall  not  have  the 
lord  DtaWa       forfeiture  of  the  marriage;  for  the  statute  giveth  the  two  years 
^^^'  onely  to  make  a  tender. 

**And  if  the  lord  within  the  said  two  yean  do  not  tender  mch  mar- 
riaffCy  dhc.  then  the  at  the  end  of  the  said  two  yeart  may  enter  y  and 
put  out  her  lord  J'  This  is  so  evident,  as  it  needeth  no  explication. 

''  But  ifwLch  heire  female  he  married  within  the  age  of\4tyeare$ 
F.  N.  B.  143.       in  the  life  of  her  ancestor,  and  her  ancestor  dieth,  the  heing  within 

the  age  of  14  yearet,  the  lord  shall  have  only  the  wardship  of  the 
land  untiU  Ae  age  of  14  years,  dhc"  Note,  albeit  the  heire 
female  be  married  at  the  age  of  twelve  yeares  in  the  life  of  her 
ancestor,  (at  which  age  she  may  consent  to  matrimony)  to  a 
man  of  full  age,  that  is  able  to  doe  knights  service,  yet  if  the 
ancestor  die  before  her  age  of  fourteene,  the  gardian  shall  have 
the  land  •untill  her  age  of  fourteene,  because  (as  hath  heene 
said)  that  is  the  time  appointed  by  the  commcfb  law.  And  so  if 
the  heire  male  be  married  in  the  life  of  the  ancestor  at  his  age 
of  fourteene  veares,  and  the  ancestor  dieth,  the  lord  shall  have 
the  land  untill  the  ward  oommeth  to  the  age  of  one  and  twenty. 

'^  For  this  is  out  of  the  case  of  the  said  statute,  insomuch  as  ike 
lord  cannot  tender  marriage  to  her  which  is  married," 

NaMra  non  facit  vacuum,  nee  lex  supervacuum.     The  law 
doth  never  enforce  a  man  to  doe  a  vaine  thing. 

And  where  the  said  statate  of  W,  1.  giveth  unto  the  lord  the 

said  two  yeares,  thereby  is  implyed,  that  if  he  dyeth  within  the 

two  yeares,  his  executors  or  administrators  shall  have  the  same. 

For  when  the  statute  vesteth  an  interest  in  the  lord,  the  law  ' 

giveth  the  same  to  his  executors  or  administrators.     Then  put 

case,  that  a  lord  hath  the  wardship  of  the  bodie  and  land  of  an 

heire  female,  and  maketh  his  executor,  and  dyeth  before  her  age 

^7  H.  8. 8.  of  fourteene  yeares,  whether  the  executor  shall  have  the  two 

lis.  8. 

Ezee.77.    4  E.  4.  65.    28  Am.  p.  7. 

*  Tk€  wfrdt  priority  and  pot teriority  ofpear  to  Hgnify  that  ike  tenwrt  of  th*  one  Urd  it 
of  greater  antiqui^,  or  tuMHtd  ht/ore,  fA«  tenwe  of  the  other  lord.    See  ante  22.  a, 

yeares, 
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yeares,  because  the  executor  is  not  lord.     But  I  take  it,  the 
executor  having  the  wardship  of  the  bodj  and  land,  shall  in  that 
case  have  the  two  jeares,  for  that  they  were  vested  in  the  lord  (1). 
It  is  further  provided  by  the  said  statute,  that  if  the  lord 
tender  a  convenable  marriage  to  the  heire  female  within  the  said 
two  yeares,  and  the  heire  female  refuseth,  then  the  lord  shall  Jjl.  ^'^  P*  ^^* 
hold  the  land  until  her  age  of  one  and  twenty  yeares,  and  fur-  ^    ^'   *"*  ^^^'^ 
ther  untill  he  hath  levied  the  value  of  her  marriage.    But  if  the 
lord  doth  not  tender  a  marriage  within  the  two  yeares,  he  shall  ^^o*.  fh  ^' 
loose  the  value  of  the  marriage,  and  content  himselfe  with  the  ^■"**'*  •*■•• 
two  yeares  value. 

"  For  he/ore  the  said  statute,  d:c.  as  appeareth  by  the  rehearsaU        \ 
and  wards  of  the  said  stattUe"  Nbta,  tne  rehearsall  or  preamble 
of  the  statute  is  a  good  meane  to  find  out  the  meaning  of  the  35  H.  6.  52.    . 
statute,  and  as  it  were  a  key  to  open  the  understanding  thereof  (2).  ®"*'  ^l* 
The  tender  of  a  marriage  to  an  heire  female  before  the  age  of 
fourteen  is  void,  which  must  be  understood  where  the  lord  may  .^5  h.  0.  52. 
hold  the  land  for  the  said  two  yeares,  for  then  the  statute  ap-  Oard.  71. 
pointeth  the  time  of  the  tender ;  but  where  the  lord  cannot  have  i)^^'iJ»i'ciMie 
the  two  yeares,  he  may  tender  a  marriage  to  the  heire  female  at  Britton,  169.' 
any  time  after  the  age  of  twelve  and  before  fourteene,  for  so  he 
might  have  done  at  the  common  law. 

Sect  104. 

^OTJS,  that  the  full  age  of  male  arid  female^  according  to  common 
speechy  is  said  the  age  of  21  yeares.    And  the  age  of  discretion  is 
called  the  age  of  14  yeares  ;  for  at  this  age^  the  infant  which  is  married 
within  such  age  to  a  woman^  may  agree  or  disagree  to  such  marriage* 

OF  full  age,  which  is  the  age  of  one  and  twenty,  and  of  the  age 
of  discretion,  which  is  the  age  of  fourteene  (3),  somewhat  hath 
beene  spoken  before  (4).    But  now  to  the  point  of  agreement  or  (Ante,  78.  b.) 
disagreement  in  this  case.     The  time  of  agreement  or  disagree-  6  Mar.  Gard. 
ment,  when  they  marrie  infra  annas  nithiles,  is  for  thtf  woman  at  B'-  ^*-  ''^*j°JJ*' 
12  or  after,  and  for  the  man  at  fourteen  or  after,  and  there  need  pl^'.  Rel  c.  6. 

Tr.  24  Elix.    Bot  842,  in  Bank  le  Roj,  Banister's  oase. 

no 

(1)  See  6  Co.  74.  a. 

(2)  Lord  Coke's  manner  of  expressing  himself  on  the  operation  of  the 
preamble  in  the  construction  of  statutes  is  very  observable.  Instead  of  saying 
generally f  that  the  preamble  should  control  the  enxicting  clauses,  or  of  limiting 
precisely  how  far  it  shall  have  that  effect,  which  would  have  been  attempting 
to  make  a  line  where  one  cannot  be  drawn^  he  cautiously  says,  that  it  is  a 
good  mean  to  find  out  the  intention.  The  authorities  referred  to  in  4  New 
Abr.  645,  will  serve  to  explain  by  instances,  what  sort  of  influence  the  pre- 
amble ouffht  to  have  in  expounding  statutes.  See  also  Hatt.  on  Stat.  58. — 
[Note  42  J 

(3)  It  seems  more  proper  to  consider  twelve  as  the  age  of  discretion  for  women  ; 
for  lord  Coke  himself  a  few  lines  lower  states  that  to  be  their  time  for  agreeing 
or  disagreeing  to  a  marriage.  See  the  note  as  to  the  ago  at  which  infants  may 
make  a  will  of  personalty,  post.  89.  b. — [Fote  43.] 

(4)  To  lord  Coke's  account  of  the  several  ages  of  a  man  and  woman^  which 
is  given  in  fol.  78.  b.  add  1  Hal.  Hist.  PL  C  17. 
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no  new  marriage,  if  thej  so  agree;  but  disagree  tbej 
9^  cannot  before  tbe  said  ages,  and  tben  they  may  f  79.  1 
disagree  and   marrie  againe  to  others  without  any  L    ^-    J 
divorce ;  and  if  they  once  after  give  consent,  they  can 
(1  Ro.  Abr.  341.  never  disagree  after  (1).     If  a  man  of  the  age  of  fourteen  marrj 
8  Inst.  80.)  a  woman 

(I)  Bat  now  the  agreement  after  twdve  or  /ottrteen  would  not  be  binding 
on  the  infant,  if  the  marriage  was  without  banns,  or  by  license  and  unthoul 
consent  of  parent  or  guardian,  and  the  infant  was  not  a  widow  or  widower ;  for 
the  26  Geo.  2.  q.  33,  makes  all  such  marriages  void.  In  reading  this  statute, 
it  should  be  attended  to,  that  the  clause  for  annulling  the  marriages  of  infanta 
without  the  consent  of  parents  or  guardians  is  restricted  to  marriages  by 
license;  so  that  the  marriage  of  an  infant  without  such  consent  may  still  b^ 
good,  where  hanns  are  regularly  published,  unless  a  dissent  is  openly  declared 
by  the  parent  or  guardian  in  the  church  or  chapel  at  the  time  of  publishing, 
in  which  latter  case  the  statute  makes  the  banns  void.  As  to  marriages  with- 
out either  license  or  hanns,  which  are  usually  termed  clandestine,  they  are  uni- 
versally  annulled  by  the  statute.  Note  that  Scotland  is  excepted  out  of  tbe 
26  G«o.  2.  c.  33.  In  consequence  of  this,  so  much  of  the  act  as  was  calcu- 
lated to  defeat  the  marriages  of  minors  without  the  consent  of  parents  or 
guardians,  hath  been  frequently  evaded  by  going  into  Scotland  to  be  married 
there,  and  returning  into  England  immediately  afterwards.  Indeed  the  vali- 
dity of  such  marriages  was  once  questioned ;  and  though  in  general  marriages 
are  governed  bv  the  law  of  the  country  in  which  they  are  celebrated,  yet  it 
was  doubted,  whether  the  lex  loci  ought  to  be  applied  to  a  case  accompanied 
with  circumstances  so  strongly  marking  the  intent  to  evade  the  law  of  Eng- 
land. See  Burr,  part  4,  vol.  2,  p.  1079.  But  this  point  seems  now  fully 
settled  in  favour  of  the  Scotch  marrriages,  by  a  late  decision  of  the  court  of 
ardies,  which  was  afterwards  confirmed  in  the  court  of  delegates.  However 
it  may  not  be  amiss  to  recollect,  that  there  have  been  persons  of  authority 
who  will  not  allow  such  cases  of  apparent  evasion  of  the  law  of  any  country 
to  fall  within  the  principle  of  which  the  lex  loci  is  indulged.  There  is  a  strong 
passage  to  this  effect  in  the  works  of  a  Dutch  author,  whose  writings  on  the 
civil  law  are  much  esteemed.  Ego  ita  existimo,  says  Huber,  after  putting  a 
case  in  which  the  law  of  one  Dutch  province  against  the  marriage  of  minora 
without  the  consent  of  guardians  was  evaded  by  running  away  into  another 
province  having  a  different  law,  hanc  rem  manifetth  pertinere  ad  eoersionem 
juris  nostrif  ac  ideo  non  magistratus  'heic  obligatos  ijure  gentium  ^usmodi  ni^ 
tias  agnoscere  et  ratas  habere.  MuUdgue  m^is  statuendum  est,  eos  contra  jus  gen- 
tium facere  videri,  qui  civibus  cUieni  imperii  sud  facilitate,  jus  patriis  legibus 
contrarium,  scienter  volentes  impertiunter.  See  the  digression  de  conflictu  legum 
ditfersarum  in  diversis  imperiis  in  Huber.  Prselect.  tfur.  Rom.  p.  538.  In  this 
digression  the  reader  will  find  a  very  informing  dissertation  on  the  lex  loci^ 
and  the  principles  bv  which  the  application  of  it  ought  to  be  regulated,  ex- 
pressed clearly,  and  illustrated  by  a  variety  of  cases,  more  particularly  such  as 
relate  to  testaments,  marriages,  and  contracts  in  general.  See  also  the  printed 
Arguments  against  Slavery  in  the  case  of  Somersett  the  Negro,  which  was  de- 
termined in  B.  R.  Trin.  11  Oeo.  3.  p.  67  to  75.  It  is  there  attempted  to  prove 
by  principles  of  reason  as  well  by  the  authorities,  that  the  lex  loci  is  not  ap- 
plicable in  the  instance  of  slavery,  and  that  though  a  negro  is  brought  from  a 
country  in  which  he  was  legally  a  slave,  yet  he  ceases  to  be  so,  and  gains  his 
freedom,  to  all  intents,  the  moment  his  master  carries  him  into  one  where  do- 
mestic slavery  is  not  permitted.— [Note  44.] 

See  further  as  to  the  fer  loci,  Rec.  Cha.  205.  577.  1  P.  Wms.  431.  Sel. 
Ca.  Ch.  69.  Vin.  tit.  Contract,  B.  22.  2  Ves.  381.  556.  Mor.  2.  Ayl.  Pareg. 
Jur.  Can.  Fits.  203.  4  T.  Rep.  185.  Martin  and  Martin,  Dom.  Proo.  1795. 
Bruce  and  Bruce,  Ap.  1790.     5  Yes.  750.     Sheddon  y.  Patrick,  Feb.  1808. 
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a  woman  of  the  age  of  ten,  at  her  age  of  twelve  he  may  as  well 
disagree  as  she  may,  though  he  were  of  the  age  of  consent ;  he- 
cause  in  contracts  of  matrimony^  either  hoth  must  he  hound,  or 
equal  election  of  disagreement  given  to  hoth }  and  so  ^  converaoj 
if  the  woman  he  of  the  age  of  consent,  and  the  man  under  (2). 


Sect,  105. 

AND  if  the  gardian  in  chivalrie  doth  once  marrie  the  ward  within  hie 
age  of  14  yearee  to  a  woman^  and  if  afterward  at  hie  age  of  14  yearee 
he  disagree  to  the  marriage^  it  is  said  by  eome^  that  the  infant  ie  not  tied  by 
the  law  to  be  againe  married  by  his  gardian^  for  that  the  gardian  had  onee 
the  marriage  of  him,  and  because  he  was  onee  out  of  his  ward  as  to  the 
ward  of  his  bodie.  And  when  he  had  onee  the  marriage  of  him^  and  he 
was  once  out  of  his  wardship^  he  shallno  more  have  the  marriage  of  him  (3). 

]T  is  a  mazime  in  law,  Qudd  dominui  nan  maritabit  minorem  in  13  B.  1. 
cusfodid  sud  nisi semeL     And  another  saith,  Si  semel  legitime  B^-^f^^li9 
nupt*  fiter*f  dec,  pastmodum  non  tenebuntur  sub  cusiodid  domino-'  GUnvil.  lib.  7. 
rum  esse.     Alhiet  this  marriage  is  de  facto,  trnd  not  dejure,  and  eap*  12. 
though  the  disagreement  dissolveth  it  a6  initio^  yet  the  lord  ?Jg^  *•  ^^*^' 
shall  never  have  the  marriage  of  him. 

And 


(2)  See  ace.  Swinh.  on  Spousals,  34.  But  though  the  rule,  which,  where 
one  of  the  parties  is  under  the  age  of  discretion,  makes  the  contract  of  marriage 
equally  voidable  by  both,  is  admitted  with  respect  to  actual  marriages,  yet  the 
civilians  and  canonists  are  not  agreed  that  it  holds  as  to  contracts  of  marriage 
per  verba  deprcesenti  without  solemnization.  Some  think  that  such  contracts 
have  the  full  effect  of  a  contract  j?^  ver6a  deprcesenti  on  the  person  who  is  of 
the  age  of  discretion,  and  that  it  is  only  in  the  power  of  the  younger  party  to 
assent  or  dissent  on  attaining  the  age  of  discretion.  But  according  to  others, 
both  parties  are  in  the  same  situation,  and  as  it  can  only  have  the  force  of  a 
contract  |>er  verba  defuturo  as  to  the  younger  party  unless  it  is  ratified  at  the 
age  of  discretion,  so  in  the  meantime  it  shall  not  have  a  greater  effect  on  the 
Mer,  and  consequently  unless  the  contract  is  ratified  hy  both  when  the  younger 
party  attains  the  age  of  discretion,  it  will  not  avoid  the  subsequent  marriage 
of  either.  Swinburne  adopts  this  last  opinion.  See  Swinh.  on  Spous.  86.  But 
this  doctrine  of  reciprocity  where  one  of  the  parties  is  an  infant,  or  under 
the  age  of  discretion,  however  true  it  may  be|^in  its  application  to  actual 
marriages  or  to  contracts  of  marriage  per  verba  de  prassenti,  must  not  be 
considered  as  extending  to  other  contracts  with  an  infant,  not  even  contracts 
of  marriageper  verba  defuturo;  for  in  them  the  person  of  full  age  may,  it  is 
said,  be  bound  at  all  events  by  our  law,  and  yet  as  to  the  infant  the  contract 
may  be  voidable,  Accordingly  in  the  case  of  HoU  and  Ward  the  court  held, 
that  if  a  man  of  full  age  enters  into  a  contract  of  marriage  with  a  woman  of 
1^  per  verba  defuturo,  and  afterwards  marries  another  womun,  an  action  on 
the  case  lies  against  him  for  breach  of  his  promise.  See  2  Stra.  850  &  937^ 
k  S.  C.  in  FitsGibb.  175.  275.  1  Barnard. 208.  247. 333.  2 Barnard.  12. 178. 
176.  As  to  the  effect  of  the  26  of  €r.  2.  o.  33,  on  precontracts  of  marriage, 
see  note  4. — [Note  45.] 

(3)  In  L.  and  M.  the  wnrds  ^uanre  de  hoc  are  addad. 
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27  H.  6.  Gftrd. 

118. 


27  H.  0.  Gard. 
118. 


And  80  if  the  gardian  marrieth  his  ward  to  a  woman,  and  after 
the  marriage  is  dissolved  by  reason  of  a  precontract(4);  yet  the 
gardian  shall  never  have  the  marriage  of  the  ward  againe. 

But  if  one  ravisheth  a  ward  from  the  lord  and  marrieth  him 
within  the  age  of  consent ;  in  that  case,  if  the  lord  taketh  again 
his  word^  and  he  at  the  age  of  consent  disagreeth  to  the  mar- 
riage, the  lord  shall  have  the  marriage  of  him,  for  he  never  had 
it  before. 

So  likewise  if  the  ancestor  marrieth  his  heir  apparent,  infra 
aniu)9  nuhUeSy  and  dieth,  his  heire  within  age,  the  ward  dis- 
agreeth, the  gardian  shall  have  the  wardship  of  lum.  The  same 
law  it  is  in  the  same  case,  if  the  wife  dieth  before  the  age  of 
consent,  the  lord  shall  have  the  marriage  of  the  heire. 

And  so  note  a  diversity  when  the  ward  is  married  by  the  ances- 
tor or  by  a  ravisher,  and  when  by  the  gardian  himselfe.  [a]  For 
if  the  ancestor  marrie  his  heire  apparent  i7i/ra  annwnuhilez  and 
dyeth,  in  this  case  if  the  marriage  be  dissolved  bv  disagreement 
either  of  the  ward  or  of  his  wife,  the  gardian  shall  have  the  mar- 
riage of  him.  [2>]  And  so  it  is  if  a  ravisher  marry  a  ward  infra 
annos  nubiles,  and  the  marriage  is  dissolved,  ut  supray  the  gardein 
shall  have  the  marriage.  If  the  heire  male  in  ward  of  the  age 
of  tenne  yeares  be  married  without  the  consent  of  the  lord,  he 
may  tender  unto  the  heire  infra  annos  nubiies  a  marriage,  albeit 
he  be  so  married :  and  if  he  refuse,  and  agree  to  the  former  mar- 
riage, the  lord  shall  have  the  forfeiture  of  his  marriage,  as  it 
hatn  beene  holden.  But  otherwise  it  is  [c]  (saith  Littleton)  where 
the  gardian  himselfe  marrieth  the  ward,  vi  svpra.  And  the  rea- 
son of  the  diversitie  is,  because  in  this  case  the  gardian  had  once 
the  marriage  of  him,  but  so  had  not  he  in  either  of  the  other 
cases ;  and  it  is  a  maxim  in  law  qtidd  dominus  non  maritahii 
pupilium  nisi  temel. 
47  E.  3.  tit  Aotion  ava  le  Btatute,  38.  and  the  bookes  aforesaid. 

9^  It  appeareth  upon  consideration  of  all  the  bookes  fSO.l 

aforesaid,  that  where  the  ancestor  marrieth  his  heire  ap-  L   ^   J 

parent  within  the  age  of  consent,  and  dyeth,  the  infant 

still  being  within  the  age  of  consent,  the  lord  may  take  the  infiint 

(if  he  will)  into  his  possession,  in  respect  the  infant  may  disagree 

to  the  marriage ;  and  if  the  infant  be  deteyned  from  him,  he  shall 

recover  him  in  a  writ  of  ravishment  of  ward,  and  thereupon  have 

[d]  7  H.  0. 11.     the  infant  delivered  to  him.  [d]  But  if  the  ancestor  marrieth  his 

adjudged  in  the  heire  apparant,  infra  annos  nubtles,  and  dieth  his  heire  being 

booke  at  large,    {j^.^  annos  nubiUs,  and  after  age  of  consent  the  heire  agreeth  to 

the 


F.  N.  B.  243. 


7  H.  6. 11. 


[a]  30  B.  1. 
Oard.  150. 

12  B.  1. 
Gard.  138. 
21  B.  8.  19, 
20  B.  3. 
Gard.  41. 
Temps.  B.  1. 
ibidem,  128. 
35  U.  0.  45. 
7  H.  0. 11. 
Vide  Praer. 
Reg.  cap.  0. 

13  H.  3. 
Gard.  147. 
Staunf.  Prsr. 
20,  27. 

[h]  27  H.  0. 
'  Gard.  118. 
F.  N.  B.  143.  M. 
19  B.  3.  Judge- 
ment, 123. 
45  E.  3.  10.     [e] 


(4)  It  seems  that  precontract  is  now  no  longer  a  cause  for  dissolving  a 
marriage  in  England  ;  for  it  appears  impliedly  taken  away  by  26  G.  2.  c.  33, 
which  enacts,  that  there  shall  be  no  suit  in  the  ecclesiastical  court  for  com- 
pelling the  celebration  of  marriage  by  reason  of  any  contract,  whether  per 
verba  deproBsenti,  or  per  verba  defuturo,  entered  into  after  the  25th  of  March 
1754.  It  is  observable  that  the  statute  mentioned  contracts  of  nuurriage  by 
future  as  well  as  those  by  present  words ;  but  notwithstanding  this,  it  is  far 
from  being  clear,  that  matrimony  could  ever  be  compelled  in  the  ecclesiastical 
court  on  a  contract  of  the  former  kind  otherwise  than  by  admonition,  and 
probably  it  was  included  in  the  statute  merely  from  caution.  See  2  Stra.  938. 
—[Note  46.] 
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the  marriage,  neither  the  king  nor  the  lord  shall  have  the  mar- 
riage, for  now  it  is  a  marriage  ab  initio,  and  there  need  no  other 
marriage.  ' 

Sect.  106. 


TN  the  same  manner  it  w,  if  the  gardian  marry  him^  and  the  wife  die^ 
the  infant  being  within  the  age  of  14  yearen  or  21. 


^rmS  Littleton  addeth,  because  he  spake  in  the  case  next 
i    before  of  a  disagreement  by  the  infant.     Here  he  saith^  that 
if  the  wife  dye,  the  infant  being  within  the  age  of  consent. 


Sect.  107. 

j\^^^  that  9ueh  an  infant  may  disagree  to  %ueh  marriage,  when  he 
comes  to  the  age  of  14  yeares,  it  is  proved  by  the  words  of  the  statute 
of  Merton,  cap.  6.  which  saith  thtis : 

De  dominis  qui  maritaverint  illos  quos  habent  in  custodia  suA,  villanis; 
vel  aliis,  sicut  burgensibos,  nbi  disparagentur,  si  talis  hseres  faerit  infra 
14  annos,  et  talis  setatis  qu6d  matrimonio  consentire  non  possit,  tunc  si 
parentes  illi  conquerantur,  dominus  amittat  custodiam  illam  usque  ad 
aetatem  hsredis,  et  omne  commodum  quod  inde  receptum  fuerit,  con- 
vertatur  ad  commodum  hseredis  infra  »tatem  existentis,  secundum  dis- 
positionem  parentum,  propter  dedecus  et  impositum.  Si  autem  fuerit 
14  ans  et  ultra,  qu6d  consentire  possit  et  tali  matrimonio  consenserit, 
nulla  sequatur  poena. 

And  so  it  is  proved  by  the  same  statute,  that  there  is  no  disparagement, 
but  where  he  which  is  in  ward  is  married  within  the  age  oj  14  yeares. 

^*  nn HE  statute  of  MertonJ*     So  called  because  the  parliament 
was  holden  at  Merton, 

"  And  that  such  infant  may  disagree,  <kc.  it  is  proved,  dec" 
Note,  the  time  of  disagreement  is  set  downe  by  act  of  parliament,  Merton,  ea.  0. 
and  so  observed  by  Littleton,  who  seekes  no  other  proofe  therein 
than  by  the  law  of  England. 

*^  Ubi  disparagentur"  Disparagement,  disparagatio,  commTeth 
of  the  verbe  disparago,  and  that  of  dispar  and  ago. 

Now  it  is  necessarie  to  be  understood,  what  disparagements 
there  be  tor  the  which  the  heire  may  refuse. 

And  of  such  disparagements  there  be  foure  kindes. 

The  ^TBt^propter  vitium  animi;  as  an  ideot,  non  compos  mentis, 
a  lunatique,  &c.  (1). 

The 

(1)  The  15  Q-.  2.  c.  30,  annuls  the  marriages  of  all  persons,  who,  after  being 
found  lunatics  on  inquisition  by  commission  under  the  great  seal,  or  after 

being 
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The  seoond,  propter  vitium-MfngwrnU;  as,  1.  a  villein  :  2.  hmr^ 
BnMston,  Ub.  2.    gmsu :  8.  the  Sonne  or  daushter  of  a  person  attainted  of  tresflon 
BriUoD  fo  169  ^^  felony,  albeit  pardoned,  for  the  blood  is  corrupted :  4.  a  baft- 
Fleta,  lib.  i.     '  tard :  5.  an  alien  or  the  childe  of  an  alien.  Burgensis  is 
oap.  12.  a  man  of  trade,  as  an  haberdasher,  a  |^^  draper,  or  the  f  80.  1 

wiiuS  ^  *'      ^^^®  (^^^  *'^^®  agreeth  with  the  civill  law,  Patricii  cum  L    *>•     J 
Rot  Pari.  plebeits  matrimonta  ne  contrahant)  whereof  GlanviU 

18  B.  1.  fo.  0.      speaketh  thus :  Si  verd  /uerit  JUitu  burffentu^  cetatem  Tuihere  htne 

The  daughter  of  {ntdligitur.  quando  discrefh  tdvmt  denarioi  nvmerare.  etpanium 

Nevil  married         »^.'r«  -  ^•••?«^ 

to  the  Sonne  of    ^nare,  et  aha  paterna  negotia  nmiltter  exercere. 

Tho.  of  Wey-  The  third,  propter  vttium  cotporis;  as,  first,  de  memhrtt,  hav- 

^^Sd^d*'^  **"      ^^^  ^^^  ^^^  hand,  one  foot,  one  eye,  &c. ;  secondly,  deformitie, 

as  to  looke  asquint,  a  creeple,  halt,  lame,  decrepit,  crooked,  &c. ; 
thirdly,  privation,  as  blind,  deafe,  dumbe,  &c. ;  fourthly,  disease 
horrible,  as  leprosie,  palsie,  dropsie,  or  such  like  diseases;  fifthly, 
great  and  continuall  infirmitie,  as  a  consumption, and  such  like; 
sixthly,  impotency  to  have  children  in  respect  either  of  a^  past 
children,  or  so  tender  yeares  as  there  is  too  ereat  dispantie,  or 
for  naturall  disabilitie  or  impediment,  or  such  like ;  seventhly, 
defloured  of  her  virginity.  J*^ 

The  fourth  kinde  of  disparagement  -wsa propter  jaciuramprivu 

1  B.  6.  eap.  12.    l^^h  <^'  as  to  marry  the  heire  to  a  widow,  whereby  he  should  by 

reason  of  the  bigamie  have  lost  the  benefit  of  his  cleargie,  where- 
.  by  he  might  save  his  life ;  but  now  the  exception  of  bigamie  in  that 

[rfJ^Vide  Sect,     ^j^  jg  ousted  by  the  statute  (1).     And  Littleton  saith,  \d\  that 

F.  N.  B.  149.  there 

being  committed  to  the  care  of  trustees  by  act  of  parliament,  shall  marrj 
without  the  chancellor's  declaring  them  of  sane  mind.  Before  this  act  there 
conld  be  no  doubt  as  to  the  validity  of  the  marriages  of  lunatics,  where  it 
could  be  clearly  proved,  that  they  were  married  in  their  lucid  intervals.  One 
should  think,  that  there  could  be  as  little  room  to  doubt  their  incapacity  of 
contracting  marriage  whilst  in  an  actual  state  of  insanity,  if  our  books  were 
not  remarkably  silent  on  the  subject,  and  it  was  not  also  said,  that  by  our  law 
an  idiot  d  natioitate,  in  whom  the  general  incapacity  of  making  contracts  ap- 
pears to  form  as  strong  an  objection  as  occurs  in  the  case  of  a  madman,  may 
consent  to  marriage.  This  doctrine,  as  to  idiots,  however  strange  it  may 
appear,  is  mentioned  as  a  point  adjudged  in  one  case,  and  seems  confirmed  by 
allowing  dower  to  the  wife  of  an  idiot,  and  by  questioning  the  right  of  an 
idiot's  husband  to  courtesy  merely,  where  on  account  of  an  office  finding  the 
wife's  idiotcy  and  the  descent  of  land  to  her  afler  the  marriage,  it  is  appre* 
bended  that  there  is  a  concourse  of  titles  between  the  king  and  the  husband. 
See  1  Ro.  Abr.  357,  and  ante,  fol.  30.  b.  and  note  2,  there.  By  the  Roman 
law,  persons  continually  mad,  lunatics,  except  during  the  intervals  of  sanity, 
and  idiots,  were  all  equally  incapable  of  marriage.  See  Brouwer.  de  Jur.  Con- 
nubior,  lib.  2.  cap.  4. — [Note  47.] 

(1)  The  word  bigamy  is  frequently  used  to  describe  the  crime  of  marrying 
a  second  wife  during  the  life  of  the  first;  but  the  proper  name  for  this  ofiFunce 
in  our  law  is  polygamy,  and  with  us  a  bigamist  is  a  man  who  either  marries 
a  widow,  or  after  the  death  of  his  first  wife  marries  a  second  time,  in  conse- 
quence of  which  he  formerly  could  not  claim  the  benefit  of  clergy.  This  de> 
nial  of  the  benefit  of  clergy  to  bigamists  was  in  consequence  of  some  ancient 
papal  constitutions  and  canons  of  councils  against  admitting  bigamists  into 
holy  orders ;  a  prohibition,  which,  however  speciously  defended  by  texts  of 
scripture,  wholly  originated  from  the  injurious  policy  of  the  church  of  Rome 
in  discouraging  the  marriages  of  the  clergy,  and  led  the  way  to  the  complete 
efltoblishment  of  celibacy  amongst  them.     See  Levit.  c.  21.  v.  13,  14.  1  Tim. 

c.  8. 
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there  be  many  other  disparagements  which  are  not  specified  in 
the  said  statute,  for  those  two  mentioned  are  put  but  for 
examples.  In  a  word,  it  must  be  competens  maritagium  absque 
dwparagatione. 

''  Si  talis  hceres /uerit  infra  14  annos,  et  talis  setatis  quod  mo- 
trimonio  consentire  non  passit,  dfc"  Note^  albeit  the  ward, 
where  he  is  disparaged,  may  disagree  at  his  age  of  fourteene 
yeares,  yet  the  law  doth  so  abhorre  the  odious  dealing  of  the 
gardian,  to  whom  the  custody  of  the  heire  is  committed,  and  his 
horrible  profanation  of  honourable  marriage,  the  only  ligament 
of  men's  inheritance,  as  it  inflicteth  a  great  punishment  upon  the 
lord  in  this  case,  albeit  the  marriage  be  not  perfect^  but  ayoyd- 
able  by  disagreement. 

'<  Tunc  si  parentcs  xUi  canquerawturJ*  Littleton  in  the  next 
Section  expoundeth  these  words  in  this  manner,  viz.  Siparentes 
conquerantur,  i.  e.  siparentes  inter  eos  lamententur,  which  is  as 
much  CM  to  say,  as  if  the  cousins  ofsvch  infant  have  cause  to  make 
lamentation  or  complaint  for  the  sham^  done  to  their  cousin  so 
disparaged^  which  in  manner  is  a  shame  to  them.  Parens  est 
nomen  generale  ad  omne  genus  cognationis.  See  more  of  this 
in  the  next  Section. 

"Dominus  amittat  custodiam  iUam  usque  ad  aetatem  hceredis, 
et  omne  commodum  quod  inde  recepium  /uerit  convertatur  ad 
commodum  hasredis,  &c'^     Here  folioweth  the  penaltie. 

First,  amittat  custodiamy  that  is,  the  whole  benefit  of  the  ward- 
ship. But  in  this  case  if  the  gardian  hath  granted  the  wardship 
of  the  land  to  another  hondjidey  aud  after,  the  heire  is  disparaged, 
the  grantee  shall  not  forget  his  interest;  for  the  statute  is, 
dominus  amittat  custodiam. 

Secondly,  et  omne  commodum  quod  inde  receptum /uerit  conver- 
tatur ad  commodum  hceredis  secundum  dispositionem  parentum. 

These 


c.  3.  y.  12.  Summa  Concil.  per  Mirand.  fol.  4.  a.  119.  a.  168.  b.  230.  b. 
Bingh.  Ailtiq.  Christ.  Ch.  b.  4.  c.  5.  Tayl.  Elem.  Civ.  L.  295,  and  the  word 
Bigamus  in  the  index  to  the  Corp.  Jur.  Canon,  ed.  Pithsdor.  However,  the 
exclusion  of  bigamists  from  the  benefit  of  clergy  was  not  entirely  accomplished, 
till  the  council  of  Lyons  ended  the  doubts  which  before  prevailed,  by  positively 
declaring  bigamists  omni  privilegio  clericali  nudatos.  It  appears,  that  this  con- 
stitution was  immediately  received  in  England;  for  the  statute  of  4  J^.  1.  c/e 
higamis  takes  notice  of  it,  and  explains  how  it  should  be  construed,  by  direct- 
ing that  it  should  be  understood  to  comprehend  bigamists  be/ore,  as  well  as 
those  who  became  so  after.  See  4  E.  1.  c.  5.  2  Inst.  273.  2  Hal.  Hist.  PI.  C. 
372.  2  Hawk.  PL  C.  b.  2.  c.  33.  s.  5.  and  Barringt.  on  Ant.  Stat.  2d.  73. 
When  the  benefit  of  clergy,  by  being  allowed  to  all  who  could  read,  was  extended 
to  laymen  as  well  as  persons  in  orders,  the  reason  for  ousting  bigamists  of  clergy 
in  great  measure  ceased ;  but  notwithstanding  this,  the  exception  of  bigamy 
continued  till  it  was  taken  away  by  the  statute  of  Edw.  G. — The  pointing  out 
exactly  the  appropriated  sense  of  the  word  higami/  in  our  law  was  the  more 
necessary,  because  very  sensible  writers  have  been  inattentive  to  it.  We  find 
a  remarkable  instance  of  this  in  the  quarto  edition  of  the  Statutes,  the  editor  of 
which,  in  a  note  on  the  4  E.  1.  c.  5,  refers  to  the  1  Jam.  1.  c.  II,  as  making 
bigamy  a  felony. — [Note  48.] 

See  further,  1  Wooddes.  Lee.  425.  and  1  East,  P.  C.  464. 
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These  woi'ds  are  expounded  by  Littletony  which  needeth  no 
further  explanation.  Now  where  readers  upon  this  statute  have 
put  a  case,  that  if  the  tenant  hath  issue  a  daughter,  his  wife 
emeini  with  a  sonne  and  dieth,  the  lord  doth  disparage  the 
daughter  before  the  age  of  twelve  years,  the  sonne  is  borne,  the 
daughter  disagrees,  the  sonne  dieth,  the  daughter  within  the  age 

Vide  the  Second  of  fourteene,  she  shall  be  in  ward  againo :  This  case  is  not  war- 

rtTtutiL****  ^"     ranted  by  this  statute,  for  this  statute  extends  not  to  the  heirea 

MertoD,  0.  6,  •.    female. 

36  H.  0.  63.  If  the  tenant  make  a  lease  to  .ii.  for  life,  the  remainder  to  B. 

(9  Go.  137.)        Jq  f^^  (i^Q  tenant  for  life  surrenders  upon  condition,  B,  dieth,  his 

heire  within  age,  the  lord  disparages  the  heire,  tenant  for  life 
en  tret  h  for  the  condition  broken  and  dieth,  the  heire  shall  be 
out  of  ward,  for  that  he  claimeth  as  heire  to  one  man.  But  if 
afler  the  disparagement  lands  descend  from  another  ancestor  to 
the  ward  so  disparaged,  he  shall  be  in  ward  for  those  lands. 

If  two  joyntenants  be  of  a  ward,  and  the  one  disparageth  the 
heire,  both  «hall  lose  the  wardship,  for  the  words  be  «<  omme 
commodunif  dec. 

Briiton,  fol  169.       «  Jgl  atUem  fuerxt  14  annorum  et  ultra,  &c,  nuUa  sequaiur 
^^*  posfia.**     By  which  it  appeareth  (as  Littleton  observeth),  that 

there  is  no  disparagement  but  where  the  ward  is  married  within 

the  age  of  fourteene. 


Sect  loa 

?yi9  TJB  (a)  it  hath  beene  a  qiteatianj  how  these  wards  shall  be  understood 
(Si  parentes  conquerantur).  Ar^d  it  seemeth  tosome^  who  consider- 
ing  the  statute  of  Magna  Charta,  which  willeth,  qu6d  hseredis  mariten- 
tur  absque  disparagatione,  &c.  upon  which  this  statute  of  Merton  upon 
this  point  is  founded,  (1)  that  no  action  can  bebrought  upon  this  statute, 
(2)  insomuch  as  it  was  never  scene  or  heard,  that  any  action  was  brought 
upon  the  statute  0/ Merton /or  this  disparagement  against  the  gardianfar 
the  matter  aforesaid  (3),  ^c.  and  if  any  action  might  have  beene  brought 
for  this  matter,  it  shall  be  intended  that  at  some  time  itwouM  have  beene 
put  in  ure  (il  serra  en tendue  ascun  foits  (4)  estre  mise  en  ure.)  And  note  (5), 
that  these  words  shall  be  understood  thus,  Si  parentes  (Et  nota,  que  ceux 
parolx  serront  entendens  (6),  Si  parentes)  conquerantur,  id  est,  si  pa- 
rentes inter  eos  lamententur,  which  is  as  much  as  to  say  [lamententur,  qae 
(7)  est  taunt  a  dire),  as  if  the  cousins  of  such  infant  have  cause  to  make 
lamentation  or  complaint  amongst  themselves,  for  the  shame  done  to  their 

cousin 

*  All  the  notet  below  are  in  81.  a.  of  the  IZtk  and  I4ik  editione. 

(a)  See  2  Sid.  170,  where  the  authenticity  of  this  section  is  questionable. 

(1)  *  that  no  fiction  can  be  brought  upon  this  statute,  not  in  L.  and  M. 

(2)  *  as  it  seems,  dec.  in  L.  and  M. 

f3)  ^  for  the  matter  aforesaid,  not  in  L.  and  M. 

{\)  *  per  comen  presumption  devaunt  ceux  heurez  instead  o/*entendu  ascnn 
foit),  in  L.  and  M. 

(5)  *  And  note  not  in  L.  and  M. 

(6)  *  en  tiel  maner,  in  L.  and  M. 

(7)  *  on  instead  of  que  in  L.  and  M. 
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eatMtn  so  disparaged^  which  in  manner  is  a  shame  to  them,  then  may  the 
next  eonsin^  to  whom  the  inheritance  cannot  descend,  enter  and  ouste 
the  gardein  in  chivalrie.  And  if  he  will  not,  another  cousin  of  the 
infant  may  doe  this,  and  take  the  issues  and  profits  to  the  use  of  the 
infant,  and  of  this  to  render  an  account  to  the  infant  when  he  comes  to 
his  full  age.  Or  otherwise  the  infant  within  age  may  enter  himself 
and  ouste  the  gardein^  ^e,     Sed  qusere  de  hoc. 

"  fTHE  statute  of  Magna  Charta."  9  H.  3. 

r  81. 1      ^        Though  it  be  in  forme  of  a  9^  charter,  yet  (2  In«t  1.) 
L    a.    J  being  granted  by  assent  and  authoritie  of  parliament  vide  8  Co.  the 

Littleton  here  saith  it  is  a  statute.  Prinoo'i  case. 

This  parliamentarie  charter  hath  divers  appellations  in  law. 
Here  it  is  called  Magna  Charta,  not  for  the  length  or  largenesse 
of  it,  (for  it  is  but  short  in  respect  of  the  charters  granted  of 
private  things  to  private  persons  now  a  dayes  being  {eUphan- 
tinm  chartm,')  but  it  is  called  the  great  charter  in  respect  of  the 
great  weightinesse  and  wcigbtie  greatnesse  of  the  matter  con- 
tained in  it  in  few  words,  being  the  fountaine  of  all  the  funda- 
mentall  lawes  of  the  realme ;  and  therefore  it  may  truly  be  said 
of  it,  that  it  is  magnum  inparvo.  It  is  in  our  bookes  called  Charta 
Lihertatem,  et  Communis  Lihertas  AnglieSf  or  Liberiates  Anglim,  Bracton,  4U. 
Charta  de  LihertatihuSj  Magna  Charta,  dec.     And  well  may  the  and  291. 
lawes  of  England  be  called  Libertates,  auia  Liheros  faciunt,  ^^^^l^W^y^  o 
Magna  fuit  quondam  MagnsB  reverentia  Uhartase,  cap.  3. 

Mirror,  cap.  2.  lect  18.    Brit  fol.  177.  b. 

This  statute  of  Magna  Charta  is  but  a  confirmation  or  resti- 
tution of  the  common  law,  as  in  the  statute  called  Confirmatio 
Chartarum  anno  25  E.  1,  it  appeareth  by  the  opinion  of  all  the  25  E.  1. 
justices;  and  in  6  H.  3.  tit.  Mord.  63,  Magna  Charta  is  there  s»H.3.Mord.63. 
vouched;  for  there  it  appeareth  that  king  John  had  granted  the  246.  276. ^s. 
like  charter  of  renovation  of  the  ancient  lawes. 

This  statute  of  Magna  Charta  hath  beene  confirmed  above 
thirty  times  and  commanded  to  be  put  in  execution.     By  the 
statute  of  2b  E.  1.  cap.  2,  judgements  given  against  any  points  of  25  E.  1.  ca.  2. 
the  charters  of  Magna  Charta,  or  Charta  de  Forestd,  are  adjudged 
void.     And  by  the  statute  of  42  i^.  3.  c.  1,  if  any  statute  be  42  E.  3.  oa.  1. 
made  against  either  of  these  charters  it  shall  be  void. 

P  Q-j  -J  "  Upon  the  statute  of  Magna  Charta  the  statute  of 
I  u  I  Merton  is  founded  upon  9&^  this  point,  viz.  Qudd 
*-      '    -*  hasredes  mariUmtur  aSsgue  dUparagatione  (1)." 

'^  Founded^**  So  as  Magna  Charta  is  the  foundation  of  other 
acts  of  parliament.  This  act  extended  as  well  to  females  as  to 
males. 

^^No  action  can  be  brought  upon  this  statute,  insomuch  as  it  was 
never  seene  or  heard,  dec.  And  if  any  action  might  have  beene 
brought  for  this  matter,  it  shall  be  intended  that  at  some  time  it 
would  have  beene  put  in  ure," 

Hereby 


(1)  See  9  Hen.  3.  c.  6. 
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Vid«  PeOtioiMf  Hereby  it  appeareth  haw  safe  it  is  to  be  guided  bj  jodiaal 

^!S^%mL  F«n^«n^  ^  role  being  good,  Ferumlomm^  extMtimo,  ^mod 

■eotoy  foL  3.  bonorum  virorum  wm  comprobaimr  exemplo.     And  as  vaage  b 

18  K  1.  a  good  interpreter  of  lawes,  00  non  naa^  where  there  is  no 

Mr^btonl  example  is  a  great  intendment  that  the  law  wiU  not  beare  it; 

e  Elis.  Dier,  229.  for,  saith  Littleton,  if  any  action  miffht  have  beene  grounded 

(Ante,  11.  a.)  npon  such  matter,  it  shall  be  intended|  that  sometime  it  should 

NaUam  ^ll  ^^^  ^°  P"*  **  '^  (^)-  ^^  **^*  an  act  <rf  parliament  bj 
d»  errm  de  jn-  ^^^  ^^^r  can  be  antiquated  or  lose  his  force,  but  that  it  may  be 
dicio  in  5.  port  expounded  or  declared  how  the  act  is  to  be  understood. 

qui*  nnllaoi 

brere  repetitnr.    Z  E.  3.  50.    11  H.  i.  7.  and  38.    Tide  le  lUtafte  de  Mariebridge,  emp.  27. 

In  ciutodU  ptfentam*         [2  Cro.  Jae.  478.         Str.  121.         Po«t  113.  n.         4  InsL  75.] 

*'  Si  parentes  eonquerantur.'*  Of  this  sufficient  hath  beene 
said  before. 

^^  If  the  counM."  Here  Littleton  expoundeth  parents  to  be 
his  cousins,  under  which  name  of  cousins  Littleton  indudeth 
uncles  and  other  cousins,  who  when  the  father  is  dead  are  in 
loco  parentum. 

^'  Have  catue  to  make  lamentation^  Ac."  Note,  if  thej  have 
cause  to  make  lamentation,  it  sufficeth,  though  they  never 
comphune. 

^^  For  the  shame  done  to  their  coutin."  For  when  their  cousin 
is  disparaged  in  his  marriage,  it  is  not  only  a  shame  and  infamie 
to  the  heire,  but  in  him,  to  all  his  bloud  and  kindred. 

'^  Then  majf  the  next  cousin,  to  whom  the  inheritance  cannot 
descend,  enter  and  ouste  the  gardein  in  chivalrie.*' 

This  is  worthy  the  observation,  for  the  words  of  the  statute 
are  general!,  secundum  dispositionem  parentum,  and  the  con- 
struction thereof  shall  be  according  to  the  reason  of  the  com- 
mon law;  for  the  next  cousin,  to  whom  the  inheritance  cannot 
descend,  shall  enter  and  ouste  the  gardian,  and  shall  be  in  place 
of  a  gardian,  as  it  is  in  case  of  a  gardian  in  socage. 

"And 


(2)  In  the  famous  case  of  Ashby  and  White,  in  which  the  question  was, 
whether  an  action  on  the  case  would  lie  against  a  returning  officer  for  refusing 
a  vote  at  the  election  of  a  member  of  parliament,  one  objection  made  to  the 
action  was,  that  it  was  of  the  first  impression :  and  the  words  of  Littleton,  in 
explaining  why  any  action  could  not  he  mainteined  on  the  statute  of  Merton 
against  a  guardian  for  disparagement,  were  much  relied  upon  by  judge  Powys 
as  an  anthority  directly  in  point.  But  lord  chief  justice  Holt  answered  this 
objection  by  citing  many  instences  of  allowing  new  actions;  and  therefore  in 
this  particular  judge  Powell  concurred  with  Holt,  though  they  differed  on  the 
principal  question.  See  2  L.  Raym.  944.  946.  and  957.  It  might  also  have 
Deen  observed,  that  Littleton  is  only  statins  the  opinion  of  others,  and  that  he 
concludes  with  a  quasre;  and  further,  that  m  the  case  put  by  him  the  question 
was  merely,  whetner  the  proper  remedy  was  by  action  or  by  entry.  However, 
it  must  be  confessed,  that  the  novelty  of  an  action  may  frequently  be  fairly 
urged  as  a  strong  presumptive  argument  against  ita  lying ;  more  particularly, 
where  the  right,  which  is  the  foundation  of  the  action,  is  admitted,  and  the 
mode  of  relief  is  the  only  thing  controverted,  as  was  the  case  in  Ashby  and 
White.— [Note  49.] 
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**  And  if  he  wUl  not,  another  coutin  of  the  infant  may  doe 
thu"  Still  pursaing  the  reason  of  the  common  law  in  case  of 
gardian  in  socage. 

'^  And  take  the  utue  andproJUs  to  the  ute  of  the  infant,  dx,*' 
This  is  so  evident  as  it  needeth  no  explication. 

'^  Or  otherwise  the  infant  within  a^e  may  enter  himself,  and 
ouste  the  gardein,"  If  none  of  the  cousins  aforesaid  will  enter, 
then  the  heire  himself  may  enter ;  in  all  which  the  reason  of  the 
common  law  is  pursued.  But  what  if  the  heire  be  disparaeedy 
and  the  next  of  kin  doth  enter^  and  when  the  heire  commeth  to 
14  he  agreeth  to  the  marriage ;  yet  shall  not  this  give  any  advan- 
tage to  the  lord,  for  that  he  had  lost  the  wardship  before. 


[®b^]  j^  Sect.  109. 

ALSOy  there  he  many  and  divers  other  disparagements 

which  are  not  specified  in  the  same  statute*  As  if  the  ^  ^^^  '  ^^ 
heire  which  is  in  ward  be  married  to  one  which  hath  but  one  foot,  or 
but  one  hand,  or  which  is  deformed,  decrepit,  or  having  some  horrible 
disease,  or  great  and  continuall  infirmitie;  and  (if  he  be  an  heire  male) 
if  he  be  married  to  a  woman  past  the  age  of  childe-bearing.  And  there 
be  other  causes  of  disparagement ;  but  inquire  of  them,  for  it  is  a  good 
matter  to  understand. 

Of  this  sufficient  hath  been  said  before. 


Sect.  110. 

J  JV2>  of  heirs  males  which  be  within  the  age  of  21  yeares  after  the 
decease  of  their  ancestor  and  not  married,  in  this  case  the  lord  shall 
have  the  marriage  of  such  heire,  and  he  shall  have  time  and  space  to 
tender  to  him  covenable  marriage  without  disparagement  within  the  said 
time  of  21  yeares.  And  it  is  to  be  understood,  that  the  heire  in  this 
case  may  chuse  whether  he  will  be  married  or  no  ;  but  if  the  lord,  which 
is  called  guardian  in  chivalry,  tenders  to  such  heire  covenable  maiiriage 
within  the  age  of  21  yeares  without  disparagement,  and  the  heire  refuseth 
this,  and  doth  not  marrie  himself e  within  the  said  age,  then  the  gardein 
shaU  have  the  value  of  the  marriage  of  such  heire  male.  But  if  such  heire 
marrieth  himself  within  the  age  of  21  yeares  against  the  will  of  the  gar- 
dein in  chivalrie,  then  the  gardein  shaU  have  the  double  value  of  the 
marriage  by  force  of  the  statute  of  Merton  cforesaid,  as  in  the  same 
stattite  is  more  fully  at  large  comprised. 


"  fpO  tender  to  him  covenahle  marriage^ disc"   But  it  is  in  the  «  Co.  70.  Lo. 
^   election  of  the  lord,  whether  for  the  single  value  the  lord  vfrBritton!' 

fol.  169.  *  (6  Co.  127.) 

will 


82.  a.  82.  b.]    Of  Knights  Service.  L.  2.  C.  4.  Sect  111. 

will  tender  a  marriage  or  no,  for  he  skall  have  the  single  value 

without  any  tender  (1). 
Stat,  de  And  of  this  there  needeth  no  other  explication.     The  Talne  of 

Is'^e","'  18^*  ^'    *^®  uiarriage  of  such  an  heire  is  according  to  the  valuation  bj 

lawfull  triall,  or  so  much  as  another  had  before  offered  to  giYC 

for  the  same  without  fraud  and  covjn. 


"  The  heire  in  this  case  may  chuse  whether  he  wHl  he 
or  no,  dhc,**   And  so  on  the  other  side,  though  there  be  a  tender 
made  of  covenable  marriage  without  disparagement, 


yet  the  heire  must  refuse,  for  in  everie  manriage  JH^  F  852.  "1 
there  must  be  a  free  consent.  L    ^*    J 

"  If  such  heire,"  That  is,  if  such  an  heire  to  whom  a  tender 
hath  been  made  by  the  lord,  and  by  whom  a  refusall  hath  beene 
made ;  if  such  an  heire  afterwards  marrieth  another  within  age, 
he  shall  forfeit  double  the  value;  but  if  he  before  any  tender 
marrieth  himselfe  within  age,  he  shall  pay  but  the  single  value 
of  the  marriage. 

Neither  the  single  value  nor  the  double  value  shall  be  reco- 
vered against  the  heire  but  after  his  full  age ;   but  for  both  these 
the  lord  hath  a  double  remedie,  viz.  an  action,  as  is  aforesaid; 
or  the  lord  may  retaine  the  land  after  full  age  for  his  satisfaction 
of  both,  with  this  difference,  that  in  the  case  of  the  single  valne 
Stat  de  Morton,  the  taking  of  the  profits  shall  not  be  accounted  paroell  of  the 
«ip.  6.  2  E.  2.      value,  but  as  a  gage  or  pledge  till  the  heire  do  satisfy  him  of 
43?  *3  E.*2.         ^^®  single  value ;  but  in  case  of  the  double  value,  the  perception 
ibid.  27.  of  the  profits  shall  be  taken  in  satisfaction  of  the  double  valne ; 

?jj  E.  3.  f^r  the  statute  of  Merton,  which  giveth  the  forfeiture,  saith, 

18  K.  3. 18.  Dominus  teneat  terraTn,,  die.  per  tantum  tempus  qtUki  inde  perci- 
Temps  E.  1.  perepossU  duplicem  valorem  maritagii :  which  words  (jiidc?  tnde, 
ace.  8ur  restat.  fj^c.)  prove  that  the  takinir  of  the  profits  shall  sto  in  satisfaction: 
27  H.  8  4.  ^^^  ^^  ^^^®  ^^  ^®  single  value,  untill  the  heire  doth  satisfie  the 

Statute  de  Mer-  lord  of  the  same. 

ton,  oap.  7.  No  forfeiture  of  marriage  is  eiven,  by  the  said  statute  of  Mer- 

GaiS  71  ^^'  ^^  ^^  ^^^''^  female,  as  appeareth  by  the  said  act ;  neither  at 

6  Co.  71.  Lord  the  commdn  law  could  the  lord  have  holden  the  land  of  the  heire 
Darcie'8  ea«e.      female  after  fqurteene  yeares  for  the  value. 


Sect  111. 

ALSOy  divers  tenants  hold  of  their  lords  by  knights  servicej  and  yet 
they  hold  not  by  escuage^  neither  shaU  they  pay  eseuage  ;  €u  they 
which  hold  of  their  lords  by  eastle-wardy  th€U  is  to  say^  to  ward  a  tower 
of  the  castle  of  their  lord,  or  a  doore  or  some  oth^r  place  of  the  casiUj  upon 
reasonable  warning^  when  their  lords  heare  that  the  enemies  will  comsj  or 
are  come  in  England.  And  in  many  other  cases  a  man  may  hold  by 
knight's  service^  and  yet  he  holdeth  not  by  esetiagey  nor  shall  pay  eseuage^ 

as 


(1)  This  point,  which  before  lord  Coke's  time  appears  to  have  been  doubtful, 
was  adjudged  in  the  case  of  Palmer  and  Wilder,  and  and  a^ain  in  lord  Dwrcie's 
case.     See  the  former  case  in  5  Co.  126.  b.  and  the  latter  in  6  Co.  70.  b. 


L.  2.  4  Sect.  111.     Of  Knights  Service.      [82.  b.  83.  a. 

as  shall  he  said  in  the  tenure  by  grand  serjeantie.  But  in  all  cases 
where  a  man  holds  by  knigM  service,  this  service  draweth  to  the  lord 
ward  and  marriage. 

"  T^Tcastle'toard,  wardum  castri,  seu  c€utd-gardum,  seu  castri-  4  Co.  88.  in 

-^yardum:*     He  that  holdeth  bj  castle-gard,   holdeth   by  J'jif  jj^^*"'*' 
knight's  seryice,  but  not  by  escuage;  for  escnage  is  due  when  oregorie's  oase. 
the  king  maketh  a  voyage  royall  out  of  the  realme  (as  hath  20  R.  2. 
beene  said)  and  the  tenant  maketh  default;  but  castle-gard  is  to  ^^^  ^^^* 
be  done  within  the  realme,  and  without  any  voyage  royall. 

Also  a  certaine  tearme  is  appointed  for  the  service  of  the  tenant 
that  holdeth  by  esouage,  but  no  certaine  tearme  by  law  for  him 

tfiat  holdeth^ by  castle-gard.    Vide  in  the  title  of  Orand 

~  casteZZani,  or  c(Mi-  y*<**^*K' 

'  Cbut.  oap.  19. 

20  W.  1.  oap.7.' 
Bract,  lib.  5.  fol.  363.    Fleta,  lib.  2.  cap.  43. 


[83.  "I  Serjeantie,  Sect.     Hereof  come  19*  cas^eZZam,  or  con 
a.    J  stabulari  ccutrif  for  keepers  or  constables  of  a  castle. 


"  To  ward  a  tower  of  the  castle,  dec.*'     A  tower,  or  a  doome,  or 
a  bridge,  or  a  sconce,  or  some  other  certaine  part  of  the  castle; 
for  the  tenure  must  be  certaine.     And  this  may  be  done  by  the  Magna  Charta. 
tenant  himselfe  or  his  deputie.  ®*P*  *®* 

'^0/ their  lord,"     For  it  cannot  be  of  a  castle  of  another. 

Lord  and  tenant  by  castle-gard,  the  lord  granteth  over  his  (2R<>.  Abr. 

seigniory  to  another,  [a]  the  castle-gard  is  gone,  because  the  ?^  ']^^^^^  j.  2. 

grantee  hath  not  the  castle.     [6]  For  the  same  reason  it  is,  that  tit  Ass.  399. 

if  one  holdeth  of  me,  as  of  my  manor  of  D,  by  fealtie  and  suit  31  B.  1,  tit 

of  court,  if  I  grant  over  the  services  of  this  tenant,  the  suit  is  m^j^  g]  3, 

gone,  because  the  ^ntee  hath  not  the  manor,     [c]  But  if  the  05.  72. 

castle  be  wholly  ruinated,  «t  ca^trum  sitpeniius  dirtUumy  yet  the  4  B.  3. 42. 

tenure  remaineth  by  knights  service,  and  it  goeth  in  benefit  of  Kt^^/.^e 

the  tenant,  as  to  the  garding  of  the  castle,  until  it  be  reedified.  3  h.  8. 


draweth  ward  and  marriage. 

If  the  tenant  make  default  in  garding  of  the  castle,  the  lord 
may  distreine  for  it,  and  recover  satisfaction  in  dammages. 

'^ Ujnm  reasonahle  warning**  This  warning  must  be  given  by 
the  lord  or  some  other  for  him,  and  the  tenant  need  not  to  stirre 
until  he  have  such  warning. 

^^EnemiesJ*  Which  is  to  be  understood  of  any  manner  of 
enemies  whatsoever.  And  though  Littleton  speakes  of  enemies, 
yet  it  seemeth  that  to  keep  a  castle  in  time  of  insurrection  and 
rebellion  (albeit  in  proprietie  of  speech  rebels  are  no  enemies)  is 
a  tenure  by  knight's  service.   Vide  Hill.  8  E.  1.  Midd.  Rott.  86. 

" Wm come"  For  preparation  is  to  be  made  upon  warning 
before  the  enemie  be  come  indeed  into  England,  This  appeareth 
to  be  in  time  of  hostilitie  and  warre,  or  for  preparation  therefore. 
But  a  tenure  to  keepe  a  castle  in  time  of  peace  only  is  no  knight's 
service. 

If  the  tenant  by  castle-gard  doe  serve  the  king  in  his  warre, 
he  shall  be  discharged  against  the  lord,  according  to  the  quan-  (2  Ro. 
title  of  the  time  that  he  was  in  the  king's  host.  ^^^*) 

Fleta 


Abr. 
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Fleta,  lib.  1.  Fleia  sp3aketh  of  an  old  word  called  wardxUy  and  (saith  he) 

c»p.  42.*  significcU  qidetanciam  misiricordiwy  in  ccuu  quo  nan  invenerii 

quis  hominem  ad  wardam  faciendam  in  coutro, 
*  It  tkould  b4  eap.  47. 

Sect.  112. 

J  iV2>  if  a  tenant  which  holdeth  of  hia  lord  by  the  service  of  a  whole 
knigJU'sfee  diethy  his  heire  then  being  offvM  age^  soil,  of  21  tfeareSy 
then  the  lord  ehall  have  100  s.  for  a  reliefer  and  of  J,he  heire  of  him 
which  holds  by  the  moitie  of  a  knight* 8  fee^  50  s.  and  of  him  which  holds 
by  the  fourth  part  of  a  knight'  /ee,  25  s.  and  so  he  which  holds  morCj 
more,  and  which  lesse^  lesse. 

''DELIEFE,  relivum,"     This  word  is  derived  from    the 
originall  before  (1). 
Vide  Sect.  103.        J^ota,  Keliefe  [a]  is  no  service,  but  an  improvement  of  the 
belief (T  w.         service,  or  an  incident  to  the  service  (2),  for  which  the  lord 

41  E.  s!  22.    4  B.  2.  Avowrie,  210.    7  H.  0. 13.    22  H.  8.    Rot  528.    34  E.  1. 

ATowrie,  233.    (3  Go.  66.  Ante  47.  b.)  may 

(1)  See  ante  76.  a.  Lord  Coke  there  cites  a  passage  from  Domesdaj-book, 
in  which  reliefs  are  mentioned ;  and  from  this  early  use  of  the  word,  and  from 
the  terms  of  a  law  of  Edward  the  Confessor,  and  of  two  laws  of  Canute,  some 
have  inferred,  that  reliefs  were  known  to  the  Saxons.  This  circumstance  is 
much  relied  on  bj  those  who  insist  that  feudal  tenures  were  established  in 
England  before  the  Conquest ;  and  therefore  sir  Henry  Spelman,  who  supports 
the  contrary  opinion,  very  full  in  hia  observation  on  this  part  of  the  subjecl. 
The  sum  of  what  he  advances  is,  that  Domesday-book  at  the  utmost  only 
proves  the  use  of  reliefs  after  the  Conquest,  which  is  not  denied ;  that  the 
supposed  law  of  Edward  the  Confessor  is  either  not  genuine  or  belongs  to 
William  Rufus;  that  heriots,  which  is  the  word  used  in  the  original  language 
of  the  laws  of  Canute,  is  improperly  translated  relief;  and  lastly,  that  however 
it  might  suit  with  the  policy  of  the  Normans  to  assimilate  reliefs  to  heriots, 
there  were  the  most  essential  differences  between  the  two.  According  to  sir 
Henry  Spelman,  the  heriot  was  paid  out  of  the  goods  of  the  deceased  possessor 
of  the  land,  the  relief  by  the  heir,  out  of  his  own  purse  ;  the  heriots  at  all  events, 
the  relief  only  in  case  of  taking  up  the  lands  in  succession.  These  two  of  the 
differences  tud^en  by  Spelman  are  particularly  stated  here ;  because  they  apply  to 
heriots  and  reliefs  as  they  are  now  distinguishable.  See  the  Treat,  on  Fends  in 
Spelm.  Posthum.  81.  It  is  observable,  that  Braoton  marks  the  distinction 
between  reliefs  and  heriots  very  strongly,  and  in  terms  partly  corresponding 
with  the  idea  of  Spelman ;  for  after  treating  at  large  on  reliefs,  Bracton  adds, 
est  quidem  alia  prcestatio,  quse  nominaiur  heriettum,  et  quan  nuUam  compara- 
tionem  haheat  ad  relevium ;  scilicet,  ubi  tenens,  liber  vel  servus,  in  marts  suA 
dominum  suum,  de  quo  tenuerit,  rexpici  de  mdiari  averio  sua,  vel  de  secundo 
meliori,  secundum  diversam  lacorum  consuetudinem ;  quae  quidem  prasstatio 
magisfit  de  gratvSLqudm  dejure,  et  quoe  hcereditatem  nan  oantingit.  See  Braot. 
lib.  2.  cap.  36.  fo.  86.  a.     See  further  as  to  heriots,  post.  185.  b. — [Note  50.] 

[2]  See  ace.  Ley  on  Wards  and  Liv.  fol.  ed.  17.  W.  Jo.  133.  The  dis- 
tinction is  not  merely  nominal;  for  lord  Coke  in  another  place  assigns  it  as  a 
reason,  why  a  relief  is  not  within  the  limitation  of  50  years  prescribed  by  the 
32  H.  8.  c.  2,  in  the  case  of  avowry  or  conusance  for  Aut^  or  «Tt;ice.  2  Inst.  95. 
Note,  that  in  the  book  last  cited  ybrfy  years  are  mentioned  as  the  limitation  in 
the  82  H.  8,  but  Mr.  Ruffhead  in  his  edition  of  the  Statutes  says,  that  in  the 
record  the  time  is  f/iy  yean. — [Note  51.] 
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may  distreine  (8),  but  cannot  have  an  action  of  debt  (4), 

[83.1    9ih  bat  his  executors  or  administrators  may  have  an 
^'  J    action  of  debt,  and  cannot  distraine  (1). 

And  it  [6]  is  to  be  understood,  ih&i /eodum  mtliiis,  a  [ft]  Stoi  del 
kniffht's  fee,  consisteth  of  twentie  pound  land  (2),  and  he  pajeth  \  ^.  2.  de  mi- 
for  his  reliefe  for  a  whole  knight's  fee  the  fourth  part  of  his  fee,  vidJ^*(t9. 124. 
vis.  five  pound,  and  so  according  to  the  rate.  Anth.  LowVi 

Baronta,  a  baronie,  or  a  baron's  fee,  consisteth  of  thirteene  <»>«• 
knights  fees  and  the  third  part  of  a  knight's  fee  (3),  which  ^\^"jVbI) 
amounteth  to  foure  hundred  markes  per  annum  ;  and  the  baron 
for  an  entire  baronie  payeth  for  his  reliefe  an  hundred  markes, 
which  is  the  fourth  part  of  the  value  of  his  baronie. 

Comttatus,  an  earledome,  or  an  carle's  fee,  consisteth  of  a 
baronie,  and  the  third  part  *  of  a  baronie,  which  includeth 
twenty  knights  fees,  amounting  to  four  hundred  pound  land  per 
annumy  and  he  payeth  for  his  reliefe  for  an  entire  earldome  the 
fourth  part  of  his  revenue,  and  that  is  a  hundred  pound.    All 
which  appeareth  by  the  statute  of  Magna  Charta^  cap.  2,  made 
in  the  9th  yeare  of  Henrie  the  third,  at  which  time  there  was 
neither  duke,  marquesse  nor  viscount  in  England,  as  before  is  (^  Bjo.  Abr. 
said.     But  there  be  precedents  in  the  exchequer,  that  a  duke-       * 
dome  consisting  of  two  earledomes,  viz.  eight  hundred  pound 
land  by  the  yeare,  payeth  two  hundred  pound,  and  a  marquesse 
consisting  of  two  baronies,  viz.  eight  hundred  markes  land  per 
annum,  and  of  an  earledome  and  a  halfe,  f  payeth  two  huncired 
markes  for  his  reliefe.     What  the  viscount  should  pay  in  cer- 
taine  I  have  not  heard.     Before  the  making  of  the  statute  of  GUnvi].  lib.  0. 
Magna  Charta  the  king  had  rationahile  rdevium  of  noblemen,  <»P-  f;*^'*^!*,®" 
and  it  was  not  reduced  to  any  certaintie  (4),  yet  ought  it  to  have  g^°'     *   •  o . 
been  reasonable  and  not  excessive.  Britton,  fol.  178. 

Oekam,  42.    F.  N.  B.  83.  266.    Fleta,  lib.  8  cap.  17.    Magna  CharU,  cap.  2. 

I  have  seene  the  record  of  a  charter  made  in  20  ff.  6.  to 
Henrie  Beauchampe  earle  of  Warwicke,  whereby  he  was  created 
king  of  the  He  of  Wight,  to  him  and  the  heires  males  of  his 
bodie.  His  reliefe  was  incertaine,  and  not  limited  by  the  statute 
of  Magna  Charta, 

It  is  to  be  observed,  that  the  words  of  the  statute  of  Magna  Vide  Bracton, 
Charta  be,  hoeres  comitu  de  comiiatu  integro,  et  Jiasres  baronis  24  34  in 
de  haronid  integrA,  dhc"     Now  what  an  entire  earldome  and  an  reoordo  longo. 
entire  baronie  is,  hath  beene  declared  before.  10  H.  7. 19. 

20  B.  8.  A88. 

122.  tit  Avowrie,  126.    18  Abb,  pi.  ultimo.    28  B.  3. 8. 

*  The  words  tbird  part  teem  to  he  here  ineeriedfor  balf  or  moietj ;  for  eince  a  barony  it  taid  to 
contain  13^  knighte  feety  it/oUowe  that  an  earldom,  which  i»  20  knighte/eee  (  Vid,  eupra  A  ante 
69.  6.)  mtiet  coneiet  of  a  barony  and  a  half. 

f  l^e  worde  a  halfe  wem  to  he  here  inserted  for  the  third  part  of  an  earldom.  See  the  note 
§upra» 

It 

(3)  But  it  is  said,  that  if  the  relief  is  claimed,  not  by  reason  of  tenure,  but 
by  custom,  there  must  be  a  prescription  for  the  distress  to  warrant  it.  See  W. 
Jo.  133.— [Note  52.] 

(4)  Ace.  ante  47.  b.  But  there  are  some  ofHuions  to  the  contrary.  See  2 
Leon.  179.    2  Ro.  Eep.  371. 

(1)  P.  S.  ace.  ante  47.  b.  post.  162.  b.  and  1  Show.  36. 

(2)  See  ante  69.  a.  and  note  3,  there. 

(3)  As  to  this  notion  of  there  being  a  certain  number  of  knights  fees  in  a 
barony  and  earldom,  see  ante  69.  a.  note  5. 

(4)  See  2  Inst.  7,  S,  and  Wright's  Ten.  99. 


Sect 


16  B.  8. 
Baehmng^,  2. 
46  B.  3. 
Forfeiliiray  18. 


MB.  8.  24. 
26  H.  8. 
82  H.  8.  cft.  2. 
in  fine. 


1  B.  8.  6. 
PL  Com.  229. 
SZ  B.  8.  tit 
aard.  SUthftm. 


8  B.  3. 18. 
8.    8B.2. 
Baliefe,  14. 
8H.4.2.2H.8. 
Arowrie,  124. 


It  18  also  to  be  olwerred,  that  at  and  before  the  statvie  of 
Magna  Ckarta  all  earledomea  and  baronies  were  deriTed  firom 
the  crowne,  and  were  holden  of  the  king  «»  eapiity  and  the 
king  would  not  soffier  them  to  be  divided,  or  serered.  And  sodi 
entire  earledomee  and  entire  baronies  are  within  the  statnte,  bat 
at  this  day  earlee  and  barms  are  without  such  eariedomes  and 
baronies  of  the  king's  gift  in  ehiefe.  For  at  the  creation  of  an 
earle,  he  hath  sometimes  an  annnitie  granted  nnto  him  (5),  and 
sometimes  nothing;  so  as  such  earles  and  barons  so  created  are 
cleerel J  out  of  the  statute  •  of  Magna  Chariaj  and  are  to  paj 
such  reliefes  as  other  men  that  hold  of  the  king  m  capUe,  For 
as  the  heire  of  a  knight  shall  not  pay  reliefe,  unless  he  hath  * 
knight's  fee,  &e.  so  neither  the  earle  nor  baron  shall  pay  any 
reliefe  by  this  statute,  unlesse  he  hath  an  earledome,  k/^  or 
barooie,  &o. 

'<  HU  heire  offuO,  age^  $cil.  of  21  yeare^"  And  yet  in  some 
case  the  heir  shall  pay  relief  j  when  he  was  within  ase  at  the 
time  of  the  death  of  his  ancestor.  As  if  a  man  holdeth  lands  of 
the  king  by  knights  service  in  capiUj  and  of  a  common  person 
other  lands  by  knights  seryice,  and  dieth,  his  heire  being  within 
age,  the  king  hath  all  in  ward  by  his  prerogative  untill  the  full 
age  of  the  heire.  In  this  case  the  heire  shall  pay  reliefe  to  the 
other  lord,  for  that  the  king  had  the  wardship  of  bodie  and 
lands.  And  the  lord  upon  everie  descent  ought  to  have  either 
wardship  or  reliefs 

But  if  there  be  lord  and  tenant  by  kniffhts  service,  and  the 
tenant  dieth,  his  heire  beine  within  age,  we  lord  wayveth  his 
wardship,  as  he  may,  and  taketh  himselfe  to  his  seigniorie  \  in 
this  case  the  lord  shaU  not  have  reliefe  at  his  full  age,  because 
he  might  have  had  the  wardship  of  the  bodie  and  land.  Lord 
and  tenant  of  two  manors  by  divers  tenures  by  knight's  service, 
the  tenant  is  disseised  of  the  one,  and  the  disseisor  dieth  seised, 
and  the  tenant  dieth  seised  of  the  other,  his  heire  within  a^e, 
the  lord  seised  the  body  and  lands  of  that  manor,  and  after  Uie 
heire  at  his  full  age  recovereth  the  other  manor  against  the  heire 
of  the  disseisor,  he  shall  pay  reliefe  for  that  manor,  and  so  one 
lord  of  the  heire  of  one  tenant  shall  have  both  wardship  and 
during  his  minorite  and  reliefe  at  his  full  age. 


^^  Bu  heire."  [^]  And  yet  the  successor  of  a  r84:.l 
bishop  or  abbott  may  pay  reliefe  by  prescription  or  [_  ^  J 
grant. 

If 


(5)  This  annuitv  is  therefore  called  creattan-mon^y  and  the  grant  of  it 
usually  expressed  that  it  was  assigned  in  order  to  enable  the  grantee  the  better 
to  sustain  his  newly-acquired  dignity.  Mr.  Hadoz  gives  us  various  instanoes 
of  such  annuities;  and  it  appears,  that  they  were  not  confined  to  earls;  for 
one  of  the  letters-patent  in  his  book  is  a  grant  of  10/.  a  year  by  Hen.  6.  out  of 
the  crown  revenues  in  Cumberland  to  sir  Thomas  Percy  on  creatinff  him  baron 
of  £gremont.  See  Mad.  Baron.  Anglic.  142.  In  Dyer,  2.  a.  notice  is  taken 
of  an  annuity  of  this  kind,  and  it  is  there  said  to  be  so  annexed  to  the  dignity 
as  not  to  be  alienable.  See  further  as  to  creation-money,  Camd.  Britann.  ed. 
1772,  p.  126.— [Note  68.] 


L.  2.  C.  3,  Sect.  113, 114.    Of  Knights  Service.    [84.  a. 

If  the  tenant  infeofieth  hia  heire  apparent  bj  collusion,  and 
dieth  [I]  his  heire  of  fuU  age,  it  is  a  question  in  onr  bookes,  [q  89  B.  3. 
whether  he  shall  have  reliere  either  by  the  common  law,  or  by  |**-^*^**'*' 
the  statute  of  MarUhridge,  ca.  6.     But  now  the  statute  [w]  of  ^^J^\  n. 
13  Eliz,  ca.  5,  hath  oleerod  that  question,  and  that  the  lord  Bnoton, 
shall  have  reliefe  where  the  conveyance  is  made  to  any  person  lib.  2.  85. 

k     ^  11     •         f,  ["•]  13  Bill. 

by  collusion,  Ac.  \^^^  5^ 

Sect.  113. 

ALSO,  a  man  may  hold  hi%  land  of  his  lord  by  the  service  of  two 
knights  fees;  and  then  the  heire,  being  of  fuU  age  at  the  time  of  the 
death  of  his  ancestor,  shall  pay  to  his  lord  x.  pound  for  reliefe  (1). 

This  is  evident,  and  needeth  no  explanation. 


Sect.  114. 

'T^OTE,  if  there  be  grandfather  father  and  sonne,  and  the  mother  dieth 
living  the  father  of  the  sonne,  and  after  the  grandfather,  which  holds 
his  land  by  knight's  service,  dieth  seised,  and  his  land  descend  to  the 
Sonne  of  the  mother  as  heire  to  the  grandfather,  who  is  within  age;  in 
this  case  the  lard  shall  have  the  wardship  of  the  land,  but  not  of  the 
bodie  of  the  heire,  because  none  shall  be  in  ward  of  his  bodie  to  any  lord 
Uving  his  father,  for  the  father  during  his  life  shall  have  the  marriage 
of  his  heire  apparent,  and  not  the  lord  (2).  Otherwise  it  is,  where  the 
father  dieth  living  the  mother,  where  the  land  holden  in  chivalrie  de- 
scends to  the  son  on  the  part  of  the  father,  ^c. 

'^  Ql  ONN'E,''    Yet  the  father  shall  have  the  marriage  of  his  Pieta,  lib.  l. 

daughter  if  she  be  his  heire  apparent ;    and  Littleton's  «*?•  *•  }^  ^  8. 
reason  extendeth  to  the  daughter,  for  that  (saith  he)  the  father  fi'^^^"'*'  ^' 
shall  have  the  wardship  of  his  heire  apparent,  within  which  Gard.  154. 
words  the  daughter  is  included,  so  long  as  she  continueth  heire  ^  B.  3.  Treip. 
apparent.  |**^  ^  ^^ 

AmbroaU  Q«rge's  omo,  6  Go.  22. 

'^  The  lord  shall  have  the  wardship  of  the  land*'  Note,  that 
albeit  in  this  case  the  law  doth  give  the  custodie  of  the  body  to 
the  father,  and  barreth  the  lord  thereof,  yet  the  lord  shall  have 
the  wardship  of  the  land  by  force  of  the  tenure  at  the  first 
creation  thereof.     And  so  it  is  if  the  &ther  marieth  his  heire 

within 


(1)  ^ee  further  as  to  reliefs,  post.  85.  a.  at  the  end  of  the  note  there,  90.  b. 
91.  a.  and  b.  92.  a.  93.  a.  106.  a.  Wright's  Ten.  97,  and  Yin.  Abr.  Tenures, 
B.  a.  to  0.  a. 

(2)  So  in  the  case  of  the  king,  the  father  shall  have  the  custody  of  the  body 
and  the  marriage.  7  Jac.  Cur.  Ward.  Ley,  n.  2.  Union's  case.  Hid.  MSS. — 
See  Ley,  1.— [Note  54.] 


84.a.84.b.J    Of  Knights  Service.   L.  2.  C.  4.  Sect.  114. 

within  age  and  dicth,  yet  the  lord  shall  have  the  wardship  of 
the  land. 

'<  Liwing  hit  father.  This  doth  not  extend  to  any  coUaterall 
heire,  hut  only  to  the  sonne  or  daughter  heing  heire  apparent; 
lor  albeit  a  man  shall  have  an  action  of  trespasse,  quare  catuan- 
guineum  H  hanrtdem  c«piiy  and  albeit  the  words  be  cujus  mariicL^ 
?  AAi  ^         gium  €id  ipt%m  pertinetj  because  the  well  bestowing  of 


19  An.  36.'  J^^  ^^  heire  apparent  in  marriage  is  a  great  establish-  F  84:.  1 

19  B.  3.  37.  ment  of  his  house,  yet  that  is  to  be  understood  as  |_    b.    J 

^f^ttf  against  a  wrons  doer,  but  not  against  a  gardian  in 

31 S.  3.  *  ohivalrie,  and  Uie  mother  shall  have  the  writ  for  taking  away 

Qard.31.  of  her  Sonne  and  heire  apparent.     And  yet  the  mother  shftU 

ii  H  IL  &&.  °^^  hfirt^  the  lord  by  kniffht's  service  of  his  wardship  of  the 

11  h!  i,  16.  hodie,  as  LinUttm  here  saith  :*  qui  tamen,  ex  JUid  tud  ncucitur 

F.  N.  B.  143.  in  poieMtate  tud  non  est^  9ed  patris  ejus. 

^l^\^.^l^'    918.4.33.    •  Vide  Flet.  UV.  1.  eap.  6.    SeeW.l.  e.85. 
(1  Ro.  Abr.  39.) 

<'  !7b  any  lordJ*  Put  the  case  there  is  lord,  vnd/eme  tenant 
by  knight's  service  of  a  carve  of  land,  the  feme  msJceth  a  feoff- 
ment in  fee  upon  condition,  and  taketh  the  lord  to  husband,  and 
hath  issue  a  sonne,  the  wife  dieth,  the  issue  en  treth  for  the  condition 
broken,  the  lord  entereth  into  the  land  as  gardeine  by  knight's 
service,  and  maketh  his  executors,  and  dieth ;  in  this  case,  the 
executors  shall  have  the  wardship  of  the  land  during  the  minority 
of  the  heire,  but  not  the  wardship  of  the  body :  for  albeit  the 
lord  seemeth  to  have  a  double  interest  in  the  wardship  of  the 
bodie,  one  as  lord,  and  another  as  father,  yet  as  father,  and  not 
as  loid,  in  judgment  of  law,  he  shall  have  the  wardship  of  the 
bodie  of  his  son  and  heire  apparent,  in  respect  of  nature,  which 
was  before  any  wardship  in  respect  of  seigniories  by  knight's 
service  began,  and  that  wardship  by  reason  of  nature  cannot  be 
waived,  and  daime  made  in  respect  of  the  seigniorie.  And  the 
(3  Co.  39.  a.  executors  of  the  father  shall  not  have  such  a  wardship  which  the 
vTr  a^sV  testator  had  as  father,  neither  can  such  a  wardship  be  forfeited 
7  Co.  13.  in        ^7  outlawrie,  because  it  is  due  to  the  father  in  respect  of  privitie 

CiJTin'a  ease.       of  nature. 
Vide  Flet.  lib.  1, 

PaSle^feSo,        "  Of  ^"  ^^  apparent"    And  therefore  if  the  father  be 
Ao.  '    attainted  of  felonie,  &c.  then  cannot  the  sonne  or  daughter  be 

(A^^^*^  an  heire  apparent,  because  the  blood  is  corrupted  betweene 

1  Bo.  Abr.  89.)    ^y^^^^  ^^^  consequently  in  the  life  of  the  father  his  sonne  in  that 

case  shall  be  in  ward. 

A  woman  seised  of  lands  in  fee  holden  by  knight's  service 
taketh  husband  an  alien,  and  hath  issue,  and  the  wife  dieth,  the 
issue  shall  be  in  ward,  and  the  father  shall  not  have  the  custodie 
of  him,  for  that  in  the  eye  of  the  law  he  is  not  his  heire  appa- 
rent, as  Littleton  here  speaketh. 


OGCD* 


L.  2.  C.  4.  Sect.  115, 116.  Of  Knights  Service.  [84.  b.  85,  a. 

Sect.  115. 

^OTEj  if  a  man  be  seised  of  land  which  is  holden  by  knight's  service^ 
and  maketh  a  feoffment  in  fee  to  his  own  use^  and  dieth  seised  of  the 
ussj  his  heire  within  age^  and  no  will  declared  by  him^  the  lord  shall  have  a 
writ  of  right  of  the  wardship  of  the  bodie  and  landj  as  if  the  tenant  had 
died  seised  of  the  demesne.  And  (f  the  heire  bee  of  full  age  at  the  time  of 
the  decease  of  his  ancestor ^  in  this  case  he  shall  pay  reliefe^  as  if  he  had 
been  seised  of  the  demesne.   And  this  is  by  the  statute  of  4  H.  7.  cap.  17. 

This  Section  is  in  addition  to  LittUum  (1)^  and  therefore  I 
passe  it  over;  and  the  rather,  for  that  the  said  statute  of  4  H.  7. 
is  become  of  no  force,  for  that  by  the  statute  of  27  H.  8.  cap. 
10.  all  uses  are  transferred  into  possession. 


Sectlia 


JU'OTSy  there  isgardian  in  right  in  chivalricy  andgardian  in  deede  in 
chivalrie.  Gardian  in  right  in  chivalrie  is^  where  the  lord  by  reason 
of  his  seigniory  is  seised  of  the  wardshippe  of  the  lands  and  of  the  heyre^ 
ut  supra.  Qardian  in  deede  in  chivalrie  iSy  where  in  such  case  the  lord 
after  his  seisin  grants^  by  deede  or  without  deede,  the  wardship  of  the 
lands,  or  of  the  heire,  or  of  both,  to  another,  by  force  qf  which  grant  the 
grauntee  is  in  possession.  Then  is  the  grantee  called  gardian  in  fait, 
or  gardian  in  deed. 

HERE  Littleton  divideth  gardein  in  chivalrie  into  gardian  in 
right,  and  gardian  in  fait.   And  this  is  evident,  and  needeth 
no  explanation. 

"  By  deed  or  without  deed,"   Here  lAttUUm  affirmeth,  that  the  (2  Ro.  Abr.  «2.) 
wardship  of  the  body  may  be  granted  over  vrithout  deed;  and 
herein  note  a  diversity  betweene  an  originall  chattell  of  a  thing  12  E.  8.  tit 
that  properly  lyeth  in  grant,  and  a  chattell  derived  out  of  a  free-  Grant  59. 
hold  of  any  thing  that  lyeth  in  grant.   As  for  example,  if  a  man  L^B^a^di 
make  a  lease  for  years  of  a  villeine,  this  cannot  be  done  without  28  e!  3.  90! 
deed,  neither  can  the  lessee  assigne  it  over  without  deed,  because  14  E.  3.  Act 
it  is  derived  out  of  a  freehold  that  lyeth  in  grant.   But  the  ward-  J"^®  5**io^^' 
ship  of  the  body  is  an  original  chattel  during  the  minority  de-  31  b,'  3'     ' 
rived  out  of  no  freehold;  and  therefore  as  the  law  createth  it  Vonch.  6. 
without  deed,  so  it  may  be  assigned  over  without  deed  (2).  *J  ^-  *•  26. 

12  H.  4.  19.    5  H.  7.  17.  36.    22  EL  Dyer,  371.    36  H.  8.  Br.  tit  Orant,  86. 

A  corporation  aggregate  of  many  cannot  make  a  lease  for  36  H.  8.  tit 
yeares  without  deed,  in  respect  of  the  quality  of  the  incorpora-  ^r^^'J^' 
tion;  but  their  lessee  may  assigne  it  over  without  deed.  |g  ^  ^  33^ 

If  (Post  326.  b.) 


(1)  It  was  first  introduced  in  Bed. 

(2)  Lord  Coke  means  that  wardship  is  a  thing  lying  in  grant,  and  as  it  is 
an  original  chattel,  it  may  be  granted  over  or  assienod  without  deed:  an  ad- 
vowson  lieth  in  grant,  but  it  is  a  freehold,  and  a  lease  for  years  thereof  is  a 
derivative  chattel :  the  rule  is  no  other  than  this,  that  if  the  principal  cannot 
be  assigned  without  deed,  neither  can  the  derivative. 


85.  a.  85.  b.]  Of  Socage.    L.  2.  C.  5.  Sect.  117. 

^4  E.  3.  99,  70.        If  an  advowson  be  holden  by  knight's  Bervice,  and  the  tenjuit 

*j^- ^-  *^*  dieth,  his  heire  being  within  age,  the  lord  cannot  grant  the 

5  Q,  7.  3«^  wardship  of  the  advowson  without  deed;  because  it  is  derired 

14  H.  7.  it,  out  of  an  inheritance  that  lyeth  in  grant,  and  passeth  not  by 

16  H.  8.  8.  livery;  for  jus  prssientandt  e$t  incorportjUe,  and  so  (albeit  there 

30a^24e  ^'  ^  diversity  of  opinion  in  our  bookes)  is  the  law  taken  at  this 

43  B.  1.8.  day(l). 

5H.  7.  37.     IIH.  8.  4.    8  H.  7.  3.     18  H.  8.    18  BL  Djor,  323. 


Chap,  5.  Of  Socage-         Sect  11 7.  [  ^g'  ] 

J^ ENURE  in  socage  w,  wJiere  the  tenant  holdeth  of  his  lard  the 
tenaneie  by  certeine  service  for  all  manner  of  serviceSy  so  that  the 
service  be  not  knights  service.  As  where  a  man  holdeth  his  land  of  hie 
lord  by  fealty  and  certaine  rentyfor  all  manner  of  services;  or  dee 
where  a  man  holdeth  his  land  by  homagcy  feaUyy  and  certaine  rentyfor 
aU  manner  of  services;  or  where  a  man  holdeth  his  land  by  homage 
and  fealty  for  all  manner  of  services ;  for  homage  by  itself e  maketh  not 
knights  service. 

'•  TEmiRE 


(1)  By  the  12  Cha.  2.  c.  24,  tenure  by  knight* s  service,  whether  of  the  king 
or  of  a  common  person^  together  with  all  its  oppressive  fruits  and  consequences, 
as  also  those  of  socage  in  capite,  is  wholly  taken  away;  and  every  such  tenure 
is  converted  into  free  and  common  socage.  The^me  statute  enacts,  that  all 
tenures  which  should  afterwards  be  created  by  the  king,  should  be  in  free  and 
common  socage  only.  Nothing  can  be  more  full  in  expression  than  this  act; 
for  besides  generaUg  abolishing  tenure  by  knight's  service,  and  the  conse- 
quences peculiar  to  that  tenure  and  socage  in  capite,  it  descends  into  particu- 
lars with  a  redundancy  of  words,  which  can  only  be  accounted  for  by  the 
extreme  anxiety  to  extirpate  completely  the  evils  the  legislature  had  under 
contemplation,  for  which  purpose  it  might  be  deemed  most  safe  to  attack  them 
in  every  shape.  We  have  already  observed  in  some  former  notes,  that  homage, 
escuage,  and  the  aids  jmr^i^  marier,  &nd  pur  f aire  JUz  cJiivalier  are  expressly 
mentioned.  It  remains  to  add,  that  the  statute,  after  taking  away  the  court 
of  wards  and  liveries,  enumerates  wardships,  liveries,  primer  seisins  or  ouster 
le  mains,  values  and  forfeitures  of  marriages,  and  fines,  seizures,  and  pardons 
for  alienation,  and  sweeps  away  the  whole.  But  the  act  preserves  rents  cer- 
tain, heriots,  suits  of  court,  and  other  services  incident  to  common  socage,  and 
fealty ;  and  also  fines  for  aiienation  due  by  the  customs  of  particular  manors, 
unless  such  fines  are  for  lands  in  capife.  Beliefs  for  lands,  of  which  the  tenure 
is  converted  into  common  socage,  are  also  saved  in  some  instances;  for  the 
clause  which  preserves  rents  certain^  provides  that  such  relief  shall  be  paid  in 
respect  of  such  rente  as  is  paid  on  the  death  of  a  tenant  in  common  socage. 
From  this  clause  it  seems,  that  there  can  be  no  relief  out  of  lands  which  the 
statute  changed  into  socage,  unless  where  a  quit  rent  is  also  payable;  and  the 
reason  of  thus  expressing  the  act  will  appear  by  considering,  that  a  year's  rent 
is  the  relief  for  lands  holden  by  common  socage,  and  consequently  is  never  due 
oat  of  lands  which  are  not  subject  to  a  rent,  unless  by  special  custom,  ev 
express  reservation.     See  post.  Sect.  126. — [Note  55.] 


L.  2.  C.  5.  Sect.  117.      Of  Socage.    '        [85.  b.  85.  a. 

"  JIENVRE  in  90cage  (1)."  Mirpor,ca.  l.«.  5. 

Agriculture  or  tillage  is  of  great  account  in  law,  as  being  ^  co.  T^iDs- 
very  profitable  for  tbe  common  wealth,  wherein  the  goodnesse  of  ham'a  case, 
the  habit  is  best  knowne  by  the  privatioB ;  for  by  laying  of  lands  *<>•  39.  and 
used  in  tilth  to  pasture,  six  maine  inconveniences  do   daily  *  H.  7.  ca.  12. 
encrease.     First,  idlenesse,  which  is  the  ground  and  beginning 
of  all  mischiefs.     2.  Depopulation  and  decay  of  townes;  for 
where  in  some  townes  200  persons  were  occupied,  and  lived  by 
their  lawful  labours,  by  converting  of  tillage  into  pasture,  there 
have  beene  maintained  but  two  or  three  heardsmen  ;  and  where 
men  have  beene  accounted  sheepe  of  God's  pasture,  now  become 
sheep  men  of  these  pastures.     8.  Husbandry,  which  is  one  of  the 
greatest  commodities  of  the  realme,  is  decayed*.     4.  Churches 
are  destroyed,  and  the  service  of  God  neglected  by  diminution 
of  church  livings  (as  by  decay  of  tythes,  &c.)     5.  Injury  and 
wrong  is  done  to  patrons  and  God's  ministers.     And  6.  The  de- 
fence of  the  land  against  forraine  enemies  is  enfeebled  and  im- 
paired, the  bodies  of  husbandmen  being  more  strong  and  able, 
and  patient  of  cold,  heat,  and  hunger,  than  of  any  other. 

The  two  consequents  that  follow  of  these  inconveniences,  are, 
first,  the  displeasure  of  Almighty  God;  and  secondly,  the  sub- 
version of  the  polity  and  good  government  of  the  realm;  and  all 
this  appeareth  in  our  bookes.     And  the  common  law  \a]  giveth  [a]  20  B.  8. 
arable  land  (which  anciently  is  called  hyde  and  gaine)  the  pre-  Admeaiiremeiit^ 
heminency  and  precedency  before  meadowes,  pastures,  woods,  ^  }^  ^^  ^^• 
mynes,  and  all  other  grounds  whatsoever ;  and  [*]  averia  carticaey  r«  1  Mi^r! 
the  beasts  of  the  plough,  have  in  some  cases  more  privilege  than  Bracton,  fo.  217. 
other  catteU  have.     And  amongst  the  Romans  agriculture  or  Fl«t»>  ^^'  2. 
tillage  was  of  high  estimation,  insomuch  as  the  senators  them-  ^^ig't.  Ori^.  07. 
selves  would  put  their  hand  to  the  plough;  and  it  is  said,  that  Ockam,  88,  30. ' 
never  prospered  tillage  better,  than  when  the  senators  themselves  ^  ^*  3*  !•  &• 
plowed  (such  force  hath  the  example  of  superiors)  whereof  three  Motion  siiMe 
famous  Romanes  in  their  several  kindes  spake.  sut  45. 

Tompa  B.  1.    Avonry,  230.     29  B.  3.  16,  17. 
Omnium  rerum,  ex  quibus  aliquidexquiritur,  nihil  agrtculturd  Cic.  lib.  1.  Offic. 
m^itu,  nihil  uberiuSf  nihil  dulcius,  nihil  lihero  homine  dignius. 

OfortunaifUA  nimium,  sua  si  bona  n&rint,  Virgil,  lib.  2. 

Agricolas  !  quibtts  ipsa,  proctU  discordibus  armis,  Qeorg*. 

Fundit  humo  facilem  victumjustissima  tellus, 

NvUum  lahorem  recusant  manus,  guse  6b  aratro  ad  arma  trans-  Seneoa  in  Bpiit 
/eruntur,  &c,  fortior  autem  miles  ex  con/ragoso  venit ;  sed  iUe 
unctus  et  nitidus  in  prima  pulvere  deficit.     But  now  let  us  peruse 
our  author's  words. 


[86.1     JW  "  Socagium,"     LiUleUm  in  this  Chapter,  Section 
|_  a.    J  119,  fetched  this  word  from  the  originall.     Socagium 
idein  est  quod  servitium  socas,  et  soca  est  idem  est  quod 
caruca,  s.  a  soke,  or  a  plough  (1). 

And 


(1)  See  Wright's  Ten.  142,  and  2  Blackst.  Comment.  5th  ed.  79. 

(l)  Mr.  Somner  dis  approves  of  this  etymology,  as  not  large  enough  to  com- 
prehend aU  the  services  of  the  tenure  by  socage,  which  may  be,  and  sometimes 
are;  totally  unconnected  with  the  plough.     According  to  him,  socage  is  derived 

from 


86.  a.]  •  Of  Socage.        L.  2.  C.  5.  Sect  117. 

Bnoton^Ub.  2.  And  Brocton  agreeth  herewith.  DicUur  mxagium  (saith  he) 
[6]  GUDTiL  ^  90ccOy  et  inde  tenentet  dvcutUur  socmanni,  [li]  ed  qudd  depuiati 
lib.  7.  cap.  9.  k  9unt  tantummodo  ad  cvUuram,  And  Benerth  signifieth  the  aer- 
11.  A  lib.  9.  Oft.  4.  vice  of  the  plough  ancl  cart.  It  is  to  he  observed,  that  in  the 
A  lib!  3?ii' uf '  ^^^  ^^  [^]  bcymesdayy  land  holden  by  knight's  service  was  called 
A  16.   '  Tainland,  and   land   holden  by  socage  was  called  Eevelaod ; 

Britton,  foL  164.  which  appeareth  in  that  it  is  said  there,  7mk  terra  fuU  tempore 
tllMfo^dw*^'  r^M  Edwardi  Tainland,  8ed  postea  canversa  est  tn  Reveland. 
Vid.  devftDt.  (2)  -^^d  iu  that  booke  they  that  held  in  socage  were  called  by 
SeoL  1.  Sndru.  severall  names,  as  Sochemanni  or  Sokemanniy  which  still  con- 
Wendeford.  tinueth ;  sometimes  *  Coleberti,  i.  e,  qui  tenent  in  liberum  tocaginm 
<^Mioh.  10.  E.  3.  P^  redditum;  and  sometimes  they  are  called  Radchenestres,  i,  e. 
Corftm  refl^e  liberi  homines,  qui  totem  arahant,  herdahant,  fakahant^  metebantj 
rrf'/p  *"  T'^^"'  ^^'  '^^^  ^^^  ^^  appeareth  how  necessary  it  is,  that  words  be 
logies'vid.^'iSect.  ^<^tched  from  their  originals,  and  oar  author  est  verus  etymologtts 
95. 154. 164.  both  in  this  and  in  many  other  places  in  his  [d]  three  bookes. 
lit'  i^**  ^*^'  ^^^  it  is  to  be  observed  once  for  all,  that  the  lesall  termination 
M  FleUL  lib.  3.  ^^  (agium)  in  composition  signifieth,  service  or  duty ;  as  homa- 
oa.  14.  gium,  the  service  of  the  man ;  escuagiumy  servitium  scuii;  [e] 

Bracton,  lib.  2.  socagium,  servitium  soccb;  hidagium,  the  duty  to  be  paid  for  a 
Litton  foL  164.  ^*^f  ^^  plough-land;  and  so  of  camagium,  caragiumy  camagium, 

canaaium,  hurgagium,  viUenagiumj  and  guidagium,  (which  one 
descnbeth  thus)  quod  datur  alicuiy  ut  tutd  conducatur  per  loca 
alteritu,  and  the  like. 

[/]  Mirror,  "  So  that  the  service  [/]  he  not  knights  service.'^     And  in  the 

ca.  2.  sect.  18.  ng^^  Section  he  sailh,  and  every  tenure  that  is  not  a  tenure  in 
FleUfUbi supra,  chivalry  is  a  tenure  in  socage.     Ex  donationihus  autem,  feoda 

militaria,  vel  magnam  serjeantiam  non  continentihus,  oritur  nobis 
quoddam  nom^n  generate,  quod  est  socagium.  Here  Littleton 
speaketh  of  tenures  of  common  persons ;  for  grand  seijeantie  is 

not 

from  the  Saxon  word  soc,  which  signifies  liberty  or  privilege,  and  with  agium 
added,  to  denote  the  agenda  or  service,  imported  a  free  or  privileged  tenure )  and 
this  derivation  is  prefered  by  a  writer  of  great  judgment.  Somn.  Gavelk.  133. 
and  2  Blackst.  Comment.  5th  ed.  8o.  However,  sir  Martin  Wright,  though  he 
confesses  the  ingenuity  of  Mr.  Somner's  derivation,  endeavours  to  justify  Little- 
ton's, and  thinks  that  the  objection  to  it  is  obviated,  when  it  is  considered  that 
in  the  case  of  socage-tenures  plough-service  was  the  most  ancient  and  usunl 
reservation ;  to  which  observation  one  may  add,  that  the  propriety  of  a  denomi- 
nation is  not  always  the  proper  test  of  etymologies.  Wright's  Ten.  143.  It 
seems  indeed,  that  both  derivations  have  their  share  of  probability,  which  is  as 
much  as  can  be  expected  on  a  subject  so  very  uncertain. — [Note  56.] 

(2)  This  explanation  of  Thane4and  and  Reve-land  is  opposed  by  sir  Henry 
Spelman,  who  investigates  the  subject  very  minutely.  See  Spelm.  Posthum. 
3o,  39.  In  a  former  note  we  had  occasion  to  hint  at  sir  John  Dalrymple's 
opinion  on  the  same  subject,  and  on  the  nature  of  the  difference  between 
bock-land  B.nd  folk-land.  See'  ante  6.  a.  note  6.  Since  the  writing  of  that  note, 
a  tract,  intituled  A  Discourse  on  the  Bock-land  and  Folk-land  of  the  Saxons, 
hath  been  printed,  the  professed  object  of  which  is  to  examine  and  confute 
the  notions  advanced  by  sir  John  Dalrymple.  This  tract,  being  at  present 
only  distributed  amongst  the  author's  friends,  is  difficult  to  be  procured,  and 
b  mentioned  here  for  the  sake  of  such  readers  as  may  be  curious  to  explore 
this  dark  and  controverted  subject.  See  further  Fearn.  Legigraphic  Chart  of 
Landed  Propert.  ante  6.  b.  7.  a.  58.  a.  and  2  Whitak.  Hist.  Manchest.  154. — 
[Note  57.] 


L.  2.  C.  5,  Sect.  118, 119.    Of  Socage.*  [86.  a. 

not  knicht's  service,  and  yet  it  ia  not  a  tenure  in  socage,  as  shall 
be  said  hereafter.     Also  here  he  meaneth  temporall  services,  and 
not  frankalmoigne,  as  bj  the  examples  he  pat  is  manifest,  and 
as  in  his  proper  place  shall  appeare  moft  at  laroe.    Also  here 
Littleton  speaketh  of  socage  larflely  taken  and  so  called  a6 
effectu  ;  that  is,  all  tenures  that  have  the  like  effects  and  inci- 
dents belonging  to  them  as  socage  hath,  are  termed  tenures  in 
socage,  albeit  originally  service  of  the  plough  was  not  reserved. 
As  if  originally  a  rose,  a  pair  of  gilt  spurs,  a  rent,  and  such 
like  are  reserved,  or  iJiat  the  tenants  in  cojidemncUos  tUtrtces  Ookam,  cap. 
mant»  mittant,  vt  alio$  mupemlio,  alio,  menUyronm  detrunca-  4<»  I>«r  ••1»> 
tione,  ccc.  puntantj  these  are  said  to  be  tenures  in  socage  ab  ^q, 
effectu,  for  that  there  shall  be  like  gardein  in  socage,  like  reliefe, 
and  such  other  effects  and  incidents  as  a  tenure  in  socage  hath, 
and  are  so  termed  to  distinguish  the  same  from  knight's  service. 
Nay,  the  worst  tenure  that  I  have  read  of,  of  this  kind,  is  to  OokBiii,fo.8i.a, 
hold  lands  to  be  tUtor  tceleratorum  condemnataruMj  ut  aIto$  mm-  ^  ^' 
pendio,  cUtOi  membrorum  detruncationey  vd  alit$  modi  jvxta 
quintitatemperpetrati  tceUrU  puniat,  (that  is)  to  be  a  hangman 
or  executioner.     It  seemeth  in  ancient  times  such  officers  were 
not  voluntaries,  nor  for  lucre  to  be  hired,  unlesse  they  were 
bound  thereunto  by  tenure.    And  so  note,  that  some  tenures  in 
socage  are  named  d  catud,  and  some,  and  the  greater  part,  ab 
effectu. 

'^  For  homage  by  itsel/e  makeih  not  knigJUs  tervice."  But  it 
is  a  presumption  that  homage  is  due,  that  the  land  is  holden  by 
knights  service,  as  hath  been  said. 

m 

Sect.  118. 

J\LSO,  a  man  may  hold  of  Ms  lord  by  fealty  only^  and  9ueh  (*  c«-  8.) 

tenure  is  tenure  in  socage  ;  for  every  tenure  which  is  not 
tenure  in  chivalriej  is  tenure  in  socage. 

Of  this  sufficient  hath  been  said  before. 


ic)6Cl;*    XX«/* 


J  iV2)  it  is  said,  that  the  reason,  why  sueh  tenure  is  called  avid  hath 
the  name  of  tenure  in  socage,  is  this :  because  socagium  idem  est 
quod  servitium  80C8&  and  soca  idem  est  quod  caruca,  &;c.  i.  e.  a  soke  or 
a  plough.  In  ancient  time,  before  the  limitation  of  time  of  memory,  a 
great  part  of  the  tenants,  which  held  of  their  lords  by  socage,  ought  to  come 
with  their  ploughes,  every  of  the  said  tenants  for  certaine  daies  in  the 
yeare  to  plough  or  sow  the  demesnes  of  the  lord.  And  for  that  such  worhes 
were  done  for  the  livelihood  and  sustenance  of  their  lord,  they  were  quit 
against  their  lord  of  all  manner  of  services,  ^c.  And  because  that  such 
services  were  done  with  their  ploughs,  this  tenure  was  called  tenure  in  so- 
cage. And  afterward  these  services  were  changed  into  money,  but  by  the 
consent  of  the  tenants  and  by  the  desire  of  the  lords,  viz.  into  an  annual 
rent,  ^c.  But  yet  the  name  of  socage  remaineth,  and  in  divers  places  the 

tenants 
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tenanU  jfet  doe  9ueh  Mmeet  with  AeirplaugheB  to  eft^ &rcZ»;  «o  <itf 
aU  maitmer  of  eennret,  vMbA  «re  not  tMnret  or  hnigMe  eerviee^  are 
eoBed  tenuree  m  eoeage. 

<'  rpiME  of  memor^.^*    mme  of  memoiy*  is  when  no 
ifi  Co.  (•.)  ^   man  aUve  hath  had  any  19*  proofe  to  the  oontrary,  fSG.l 


aml  u<Z^^  nor  hath  any  oonoaance  to  the  oontrary,  as  shall  be  L  ^^  \ 

Mirror,  cop.  S.  hereafter  said  in  his  j^per  plaee.    And  of  neceesity 

•Mi.  18.  this  change  hereafter  vfidksa  of,  mnst  be  befixre  time  ef  memorie ; 

P^J^  ^S4.  ^^  within  time  of  memory,  the  serriees  of  the  plough  cannot  be 

s  &.  r  Aotion  ohaoged  into  money  by  consent  of  the  tenant  and  the  desure  of 

rarlestot.  S4.  the.  lords,  «ct2u»l,  into  an  annnali  renty  nekher  by  releaae  ev 

1!  «  ^  ^  confirmation  or  other  conveyance,  so  long  as  thC'  seignioiy  r^ 


Arowrio  124.      maincth,  as  shall  be  sud  in  his  dne  plaoe* 

S9B.S.17.    39  An.  p.  9.    XOAM.K    Oop.  Oonimolioii,  Sook  639. 

<<  (higlU  to  come  wUh  their  pUmgha/*    The  plough  is  named 

propUr  exeeUeniiam  ;  bnt  the  side,  and  the  &yth,  for  the  reaping 

in  narvest,  and  such  like  are  also  inclnded.     Far  as  carucata 

4B.S.161.         lerm,  a  ploaghland,  may  containe    houses,  milles,  pasture, 

e  B.  8.  sss.         medow,  wood,  Ao.  as  pertaining  to  the  plough ;  so  under  the 

service  of  the  plough,  all  services  of  tillage  or  nusbaudry  are  in- 
cluded. 

''  Tet  Aename  oftoeage  remaineth"  Altho'  the  cause  where- 
upon the  name  of  socage  first  grew  be  taken  away,  yet  the  name 
remnittes  the  same  it  hath  been,  and  is  used  to  distinguish  this 
tenure  from  a  tenure  by  knigfat^s  service.  *  Nomina  n 


fie9ciif  perii  99^  cognito  rerum.     Etnomina  ti perdcu,  fSy.l 
cert^  distincHo  rerufh  perditur.     Therefore  the  names  L   *^  J 
of  things  (as  l^Zeton  here  teadieth)  are  for  avoyding 
of  confusion  diligently  to  be  observed. 

'*  Itiwtohe  Jtkbterv^  that  tie  worda  "  time  oT memory,"  mut'lk referred  to  the  wordt  in  A«  (cX 
"  the  Umitation  of  time  of  memory,"  and  there/are,  etandxng  at  they  appear  to  do  Mglg,  mnet  ftc 
Muderetood  a»  if  Lord  Cfoke  haui  wed  the  warde  "  time  oot  of  memory."'   * 

Sect  120- 

ALSOj  if  a  man  holdeth  of  his  lord  by  escuage  eertaine^  soil,  in  thi$ 
manner  when  the  escuage  runneth  and  is  assessed  by  parliament  to  a 
greater  or  lesser  sum,  that  the  tenant  shall  pay  to  his  lord  but  haffe  a  marke 
for  escuagey  and  no  more  nor  lesse^  to  how  great  a  sum,  or  to  how  little  the 
escuage  runndk,  ^e.  such  tenure  is  tenure  in  socage^andnot  knighfs  ser- 
vice. But  where  the  summe  which  the  tenant  shall  pay  for  escuage  is 
uncertaine  soil.  wJiere  it  may  be  that  the  summe  that  the  tenant  shall  pay 
for  escuage  to  his  hrd^  may  be  at  one  timemore  and  at  another  time  tess, 
acccording  as  it  is  assessedj  ^e.  such  tenure  is  tenure  by  knight's  service. 

(«  Co.  6. b.)        ^^JCJSCUAGE certaine"  is  not  in  rei  veritaU  sermtium  scuti^ 

which  is  to  be  done  by  the  bodv  of  a  man,  but  it  is  servi- 
ttum  crumencBj  of  money  which  is  to  De  drawn  out  of  the  purse, 
and  that  is  in  effect  a  tenure  in  socage ;  wherein  it  is  to  be 
observed,  that  the  service  of  payment  of  money  is  the  more  base, 
and  lease  profitable  for  the  commonwealth  in  this  case;  and 
hereof  somewhat  hath  been  said  before  in  the  Chapter  of  Bscuage, 
Sect  98,  99. 

If 


L.  2.  C.  5.  Sect.  121.  Of  Socage.  [87.  a. 

'   If  a  man  bold  by  bomage,  fsal^  and  eeonage,  9e&.  by  an  baUb  ^^  ^«  >•  tit. 
penny,  wben  esonage  nms  at  fcrtie  tbillings,  tbia  is  a  temue  in  ^^^^^^^ 
sooage,  and  no  kni^t's  serviee,  for  two  oausea.  441.  3«  Am.  66. 

5  B.  8.  6. 
¥m%  it  is  socage  tennre,  beoauae  of  tbe  oertainty;  for  to  tiia  ^^  bo?  ParL 
tenure  in  aoeage  eeria  $enfitia  doe  eyer  belongs  00  as  tbe  hm-  4  b.  3.  nu.  19. 
bandman  may  tbe  ratber  live  in  quiet.  daTerine'icMe, 

ezMllenuy  te- 
0olT6d  hi  pftrlUment    HUL  Z  B.  2.  eoram  B«ge»  Bot  S4.  Agnes  Frowlok's  eue. 

Secondly,  Baouage  ia  to  be  paid  at  every  time  wben  it  is 
aaseased;  and  bere  it  ia  not  to  be  paid,  but  wben  it  amounteth 
to  forty  abiUinga. 

Sect.  121. 

J^LSOj  if  a  man  holdeth  his  land  to  pay  a  eertaine  rent  to  hii  lard 
for  eaatle-gardj  this  tenure  is  tenure  in  socage  (1).    But  where  the 
tenant  ought  by  himsejf  or  by  another  to  doe  castXe-gardy  sueh  tenure  is 
tenure  by  knights  serviee* 

HBRBm 


(1)  According  to  Fitzberbert,  suob  a  tenure  was  knights  service.  Tbis  be 
infers  Arom  tbe  form  of  a  writ  of  livery  sued  out  by  an  beir  en  attaining  bia 
full  age,  wbere  be  beld  of  tbe  king  as  of  an  honor  m  tbe  kinff'a  bands  by  tbe 
83rvioe  t>f  rendering  tbe  rent  of  ten  shilUngs  a  year  towards  guarding  tbe 
castle  of  Dover;  and  Fitzberbert  endetfvonra  to  account  for  tbe  tenure  ueing 
knight's  service,  by  suggesting,  that  the  service  might  aiknettC^  have  been 
guarding  tbe  castle,  and  that  in  modern  times  tbe  kiaflf^might  take  a  rent  ia 
lieu  of  the  castle-ffo^rd  \  wbiob  taking  of  a  r^t,  says  Fitsberbert,  would  not 
alter  tbe  nature  of  the  tenure.  Fitftherb.  Nat.  Br.  256.-  However,  ibis  opinion 
of  the  reverend  judge  is  -not  delivered  absolutely,  but  is  accompanied  with  a 
gucere;  and  indeed  it  seeois  very  liable  to  exception.  For-*^l.  The  form  of 
the  writ  relied  upon  appears  auite  consistent  with  socage  in  capite;  suing  of 
livery  by  the  heire  at  full  age  having  been  incident  to  that  tenure  as  weU  as 
to  knighfs  service  in  capite,  unless  the  beir  was  under  fourteen  at  the  death  of 
the  ancestor.  See  ante  77.  a. — 2.  The  propriety  of  the  writ,  in  the  case  to 
which  it  is  applied,  may  be  suspected ;  for  suing  of  livery  by  tbe  beir,  except 
in  some  few  special  cases  distinguished  by  a  kind  of  prescription  of  which 
lord  Coke  speaks  doubtfully,  was  confined  to  tenure  in  capite^  or,  to  use  tbe 
phrase  preferred  by  Mr.  Madox,  ut  de  corond,  whereas  tbe  writ  in  Fitsberbert 
represents  tbe  tenure  to  have  been  %U  de  honors.  See  ante  78.  a.^— 8.  Fitsber- 
bert's  reason  for  considering  the  tenure  as  knigbfs  ^service  seems  nnwarraated 
by  the  terma  of  tbe  writ.  He  supposes  the  service  reserved  to  be-  castle- 
guard,  and  tbe  rent  to  be  merely  taken  by  tbe  king  as  a  commutation  in 
money ;  but  tbe  writ  expressly  states  the  rent  to  be  the  service. — 4r.  If  Fita* 
berbert,  by  saying  that  the  king  took  the  rent  for  the  castle^guard,  means  that 
the  latter  was  so  changed  into  tbe  former,  that  the  castle-guard  oould  no 
longer  be  demanded,  then  his  idea  of  tbe  tenure's  continuing  to  be  castle- 
guard  and  in  chivalry,  is  contradicted  by  sir  William  CapelPs  case  cited  in 
lo^  Coke's  report  of  Luttrel's  case;  for  m  that  the  court  beld,  that  by  sueb 
a  perpetual  change  of  tbe  service  the  tenure  was  converted  into  soeafie.  See 
4  Go.  88.  a. — 5.  The  authority  of  Littleton  is  clearly  against  Ktsberbert's 

notion) 


87.  a.  87.  b.J    Of  Socage.        L.  2.  C.  5.  Sect  122, 123. 

Tide  Sect  98,  Tl  EBEIN  the  differeDce  standeth  thus.    If  a  rent  he  paid  for 

^^'  Xl  oastle-garde,  it  is  oleere  a  socage  tenure,  as  it  is 

Vide  4  Co.  88.  9^  agreed  in  LuUereCs  case  acoording  to  lAuktoiCB  T  87. 1 

in  Lutterers  opinion.    But  if  a  summe  in  grosse,  or  other  thing,  be  [_    b.    J 

Q^  195.  voluntarily  paid  or  given  by  the  tenant,  and  voluntarily 

26  AsB.  66.  received  by  the  lord  in  lieu  of  castle-gard,  yet  the  tenure  by 

F.  N.  B.  83. 268.  knight's  service  remaineth.    Vide  Sect.  98,  &  99. 

8  Co.  20.  ®  ' 

Greiprle's  case. 

Sect  122. 

J^LSOy  in  all  ca%e$  where  the  tenant  holdeth  of  hie  lord  to  pay  unU^ 
him  any  eertaine  renty  this  rent  is  called  rent  eerviee. 

IT  is  called  rent  service,  because  it  is  accompanied  with  some 
corporal  service,  as  fealty  at  the  least ;  in  respect  whereof 
the  lord  may  distraine  for  it  of  common  right.  See  more  of  this 
matter  in  the  Chapter  of  Rents. 


Sect  123. 

ALSO,  in  such  tenuree  in  eocagej  if  the  tenant  have  iestie  and  diej 
his  issue  being  within  the  age  of  14  yeares,  then  the  next  friend 
(le  prochein  amy^  of  that  heire  (1),  fo  whom  the  inheritance  cannot 
descend  (a  que  le  neritage  ne  poet  descender),  shall  have  the  wardship 
of  the  land  and  of  the  heire  untUl  the  age  o/14  yeares,  and  such  gardeine 
is  called  gardeine  in  socage*  For  \f  the  land  discend  to  the  heire  of  the 
part  of  the  father  J  then  the  mother ^  or  other  next  couein  of  the  part  of  the 
mothiry  shall  havethe  wardship.  Andif  land  discend  to  the  heirofthepart 
of  the  mother y  then  the  father  or  next  friend  of  the  part  of  the  father 
shall  have  the  wardship  of  such  lands  or  tenements.  And  when  the  heyre 
Cometh  to  the  age  of  14  years  complete^  he  may  enter  and  (mat  the  gardian 
in  socage,  and  occupy  the  land  himself  e,  if  he  will.  And  such  guardian  m 

socage 

notion ;  and  according  to  the  opinion  of  the  former,  a  case,  in  which  the  service 
reserved  was  a  vearly  rent  in  money  for  guard  of  the  castle  of  Dover,  was 
adjudged  early  in  the  reign  of  Charles  the  first.  See  Idtt.  Hep.  47.  However 
it  should  not  be  concealed,  that  in  this  last  case  the  court  seemed  inclined  to 
think,  that  under  special  circumstances  there  might  be  a  change  of  the  castle- 
guard  into  rent  by  consent  of  the  king  and  his  tenant  without  altering  the 
tenure,  where  evidence  could  be  given  of  the  manner  in  which  the  change  was 
eflfected. — [Note  68.1 

(1)  Here  the  word  7«etr  is  significant;  for  it  seems  to  import,  that  guardian- 
ship in  socage  can  be  of  heirs  only.  However,  though  it  was  always  clear, 
that  ffuardian  in  chivalry  could  only  be  on  a  descent,  yet  some  have  doubted 
whetner  wardship  in  socage  might  not  be  where  the  infant  was  in  by  purchase. 
This  point  was  agitated  so  late  as  the  28th  and  29th  of  Charles  the  second, 
when  the  court  held,  that  guardianship  in  socage  was  equaliy  confined  to  a 
descent  with  guardianship  in  chivalry.  2  Mod.  17o.  Yin.  Ahr.  Guardian.  L— 
[Note  69.]  ^ 


L.  2.  C-  5.  Sect  123.        Of  Socage.  [87.  b.  88.  a. 

Moeage  shall  not  take  any  issues  or  profits  of  such  lands  or  tenements  to 
his  own  usSy  but  only  to  the  use  and  profit  of  the  heire  ;  and  of  this  he 
shall  render  an  account  to  the  heire^  when  itpleaseth  the  heire  after  he 
accomplisheth  the  age  of  14  yeares.  But  such  gardian  upon  his  account 
shall  have  allowance  ofaU  his  reasonable  costs  and  expenses  in  aU  things^ 
fe.  And  if  such  gardian  marry  the  heir  within  age  of  14  yeares,  he 
shall  account  to  the  heire,  or  his  executorSj  of  the  value  of  the  marriage, 
although  that  he  tooke  nothing  for  the  value  of  the  marriage  ;  for  it  shall 
he  accounted  his  own  folly,  that  he  would  marry  him  ufithout  taking  the 
value  of  the  marriage,  unless  that  he  marrieth  him  to  such  a  marriage, 
that  is  as  much  worth  in  value  as  the  marriage  of  the  heire. 

''  TNsuch  tenures  in  socage,"    If  a  man  be  soiBed  of  a  rent  (2  Ko.  Abr.  40.) 

charge,  rent  seoke,  common  of  pasture^  and  such  like  inheri- 
(anoes,  which  do  not  lie  in  tenure,  and  dyeth,  hia  heire  within 
age  of  14  yeares ;  in  this  case  the  heire  may  choose  his  sardein ; 
but  if  he  be  of  such  tender  yeares  as  he  can  make  no  choioC;  then  yj^^  \^  statute 
(if  the  father  hath  made  no  disposition  of  the  custody  of  the  de  4  ft  6  Ph. 
okilde)  it  were  most  fit,  that  the  next  of  kin,  to  whom  the  inhe-  ^  Marie,  cap.  8. 
ritanoe  cannot  descend;  should  have  the  custody  of  him  (2).  And 
whosoever  taketh  the  rent,  &o.  the  heire  shall  charge  him  in  an 
account.     But  if  he  hold  any  land  in  socage,  in  that 

[88.1    case  the  W^  gardian  in  socage  shall  take  into  his  cus- 
a.  J    tody  as  well  the  rent  charges,  Ac.  as  the  land  holden  in 
socage,  because  he  hath  the  custody  of  the  heire. 

^^  If  the  tenant  have  issue  and  die,"  The  same  law  it  is  if  the 
tenant  hath  no  issue,  but  a  brother  or  cosin  within  age  of  14 
yeares  at  the  time  of  his  death,     [a]  Also  this  doth  extend  as  [a]  10  R.  2. 
well  to  issue  female^  as  to  issue  mate.  Aooonnt,  132. 

'^  Within  tJie  age  of  14  yeares."     Of  this  sufficient  hath  been 
spoken  in  the  next  preceding  Chapter. 

"  Then  the  next  friend  (le  prochein  amy)  of  that  heire,  to  whom  GlanvU.  lib.  7. 

the  inheritance  cannot  descend,"     The  next  friend  of  the  heire,  ^P*  ^^-  ^^ 

&c.     Kqxq  friend  (amy)  is  taken  for  the  next  of  blood.     So  the  Fl"ta,^b.  l.' 

effect  of  it  is,  that  the  next  of  his  blood  to  whom  the  inheritance  cap.  o.    Sut  de 

cannot  discend,  whereby  affinity  without  blood  is  excluded.  Hibornla,  tit 

Partition. 

.,  «Tt  i>  (Plowd.  446.) 

«  The  next,"  ^ 

'  \b\  If  there  be  three  brethren,  and  the  youngest  holdeth  land  m  Yid.  30.  Ass. 

in  socage,  and  hath  issue  and  dyeth,  his  issue  within  age  of  14  ^7^- 

yeares,  both  the  uncles  are  in  equall  degree,  and  yet  the  eldest 

shall  be  gardian;  because  in  equall  degree  the  law  preferreth  him. 

fc]  And  yet  if  land  holden  in  socase  be  eiven  to  a  man  and  to  [e]  PI.  Com. 

the  heirs  of  his  body,  and  he  dyeth,  his  heire  within  age,  the  next  Carrel's  case. 

cosin  of  the  part  of  the  father,  albeit  he  be  worthier,  shall  not  be 

preferred  before  the  next  cosin  of  the  part  of  the  mother,  but  such 

of  them  as  first  seiseth  the  heire  shall  have  his  custody  (1).    But 

if 


(2)  S6e  post.  88.  b. 

(1)  This  is  according  to  the  rule,  in  sequalijure  mdior  est  conditio  pom- 
dentis,    Plowd.  296;  in  Carroll's  case.     See  too  Hawk.  Abr.  of  Co.  Litt 


88.a.88.b.}  OfSocage.       L. 2.  C. 5. Sect  123. 

47 H. S. Owd. . .  if  luidsbe  fftBU  in. frankmaniage^andthe donee  have iaaae. and 

]^io.  Abr.  M.    ^^^^  ^^  ^'^^^  witbin  a^  of  14  jeares,  the  Dazi  <5f  kin  of  the  pari 

Aato^a.)  /.   ol  tl)e  .mother  shall  have  the  inutody  of  tb^  body,' and  not  th% 

.      next  <tf  lun  of  the  part  of  the  fnXher,  albeit  he  first  aeiaeditybe- 

.  .      •  oanae  the  mother  was  the  oanse  of  the  ^ft.    If  a  man  be  seised  of 

lands  holden  in  socage  of  the  part  of  his  father,  and  of  other  lands 

holden.  in  sooace  of  the  part  of  his  mother,  and  djeth^  his 

issoe  being  within  the  age  of  14  yeares,  in  this  case 


snob  of  the  next  19*  of  kinne  of  either  side,  as  first    fSS.l 
happetk  ^e  body  of  the  heire  shall  have  him^l);    L  ^-   J 
«      but  the  next  of  blood  of  the  part  of  the  father  shall 

enl»  into  the  lands  of  the  part  of  the  mother,  and  the  next  ^ 
kinne  of  the  part  of  the  modier  shall  enter  into  the  lands  of  the 
partof  thefiither(2>. 

[iQF.  N.  B.  (^^  il.  be;  fiftraiaa  in  socage  of  the  body  and  brnds  of  B. 

139.  B.  Begist    wiuiin  die  ageiof  foniteene  yeares,  ji.:  shall  be  gardein  in  socage 

lie  B.^.  A^5S.  P^  ^^^"^^  ^^  9^^  (^)-  "^^^  ^  ^^^^  Wilkin  age,  dial  [6|  is  not 
SLB.  3.'  8. :  in  the  custody  of  another,  cannot  be  gardian  in  socage;  becaaae 
31 B.  s^Snfant .  no  Writ  of  aooonntlyeth  a^unstan  iniant.  And  herewith  agreeth 
Aooount  m.  Braet.[f]9ii(i  yieldeth  this  reason,  aUum  regert  nonpcfett^  q^ 
SS  B.  3.  S3.  '  9eip9um  regere  non  novit,^  And  Fieta  saitfa,  [A]  that  minor  mi* 
10  H.  6. 14.  norem  cuMtodire  non  debet;  alidi  enim prceeUfnttur  tnalh  regere^ 
f/yBnuf^]ti  ^**  9eipswn  regere  i^e$e(t.^  And  by  like  reason  an  ideot,  a  man 
fo.  88.  *    ^*^^  compo^meniUy  alunaticke^  a  man  caxug et  nmhajVft  gwrdve  ei 

[A]  FleL  L  L  m«AM,  Or  a  leper  removed  by  a  writ  de  kproso  amoi^efM^o,  cannot 
®^  ^^-  be  gardian  in  socage.  Bnt  in  the  case  Of  gard  per  cau»e  de  gardj 

there  lyeth  an  action  of  account  against  A.  in  the  case  abovesaid. 

[0  Lik  Bab.  '^  To  whom  the  inheritance  cannot  descend  (a  que  le  heritage 

^f'l?'  ...  ^  ne  poet  descender)."  "[%]  NuUw  haerediptUse  suopropinquo  vel 
^  Ij  ^*  *  '  exiraneopericfdosa  $anh  (4)  cusiodia  committcUur,  Note  [k]  this 
\n  PI.  Com.  word  (poet)  may  or  can,  [I]  And  therefore  this  doth  not  onely 
^*J«^'"  «»•«•  exclude  an  immediate  discent,  but  all  possibility  of  discent. 
Cto.  BUi.'825.  -^  ^^  ^  ™^Q  ^^^^  issue  two  sons  by  several  venters,  and  having 
Mo.  636.)      *     lands  holden  in  socage  of  the  nature  of  burgh  English  dieth 

the 

*  Tk9  pauag€  k^re  cited  from  FUta  lain  ike  eleventh  chapter  of  the  eecond  edition. 

(1)  See  ante  88.  a.  note  1. 

(2)  Mr.  Serjeant  Hawkins  supposes  an  elder  brother  to  purchase  land,  and 
the  land  to  descend  to  his  younger  brother  being  under  14 ;  in  which  case  the 
infant's  paternal  and  maternal  relations  are  equally  of  the  blood  of  the  first 
purchaser,  and  therefore  equally  capable  of  inheriting  to  them :  and  then  Mr. 
Serjeant  asks,  who  shall  be  guardian  in  socage?  Hawk.  Abr.  of  Go.  Litt.  Per- 
haps  there  may  be  some  difficulty  in  solving  this  question.  If  Littleton's  rule 
be  understood  strictly^  there  cannot  be  any  guardian  in  socage  in  such  a  case, 
unless  the  next  friend  is  a  &ther  or  mother  or  other  lineal  ancestor,  or  of  the 
half  blood;  for  all  of  the  other  relations  may  by  possibility  succeed  as  imme- 
diate heirs  to  the  son.  But  if  the  next  of  blood  on  either  side  may  be  guar* 
dian,  the  mother's  blood  must  be  preferred,  because  they  are  the  most  remote 
from  the  succession. — [Note  60.] 

(3)  GKiardian  jper  cattse  de  ward  is,  where  one  infant  in  wardship  is  guardian 
of  another  infant,  in  which  case  the  wardship  of  the  first  infant  entitles  his 
guardian  to  the  wardship  of  the  second.  But  it  seems,  that  only  guardian  in 
chivalry  and  in  socage  could  be  guardian  per  cause  de  ward.  See  2  Bo.  Abr, 
85.  40,  and  Yaugh.  184.— [Note  61.] 

(4)  Sine  instead  <^  saw  seems  necessary  to  the  sense  of  this  passage. 


L.  2.  G.  5.  Sect  12a      Of  Socage.  [88.  b. 


the  Tooager  brother  witkin  th«  age  of  14  yeeree^  [ml]  tbe  elder  M  Ut  lib.  l. 

brother  of  the  halfe  Uood  shall  aot  haye  the  oostody  of  the  '*^^'* 

land  (5);  beoaaae  by  poeeibilitj  the  elder  may  inherit  ike  land; 

for  if  thie  youngest  dye  withoal  issue,  and  the  land  desoend  to 

an  uncle,  the  elder  brother  of  the  halfe  blood  may  be  heire  unto 

him  :  and  herewith  doth  agree  our  ancient  author^     [n]  H»re$  [n]  Bnet  Ul>.  2. 

9€hmann%  sub  ctutodid  camUdivm  dominorum  nan  ertt.  wtd  wib  ^^  ®^* . 

^  J  -A  •  X »       ^  Brit.  foL  ISa.  b. 

custoaxa  consanguvneorum  tuorum  prqpinquorwn,  hdc  est,  eorum  pj^^  |||^^  j^  ^ 

^t  conjuncH  sunt  jure  sanguinis,  et  nan  Jure  successianis,  ex  parte  28  B.  l.'stot  1.* 

quorum  nan  descendtt  hmreditas;  et  r^fulariter  verum  est,  quidd  Fortew.  e.  40. 

nunquam  remanebit  aJiquis  in  custodid  alicujus,  de  quo  Kaberi 

possit  suqnciOf  qtidd  vditjus  damare  in  ipsA  hsereditate,  et  unde 

siplures  sintJUise  et  hmredes  tenere  debeant  in  tacagio,  nulla  debet 

esse  in  custodid  alterius.     [o]  And  this  is  contrary  to  the  civil  [o]  Forteso.  ubi 

law ;  for  leges  civiks  impuiberum  tutelas  proccimis  ae  eorum  saa^  JPFJ**    ^Jf*"*" 

^1910  commitiuntf  sive  agnati  fuerinJt,  sive  cognati,  unicuique,  pfeDcS'tSmiM^ 

videlicet,  secunditm  gradum  et  ordinem,  aui  in  hmreditate pupiUi  B.  1.  ' 

successurus  est.     But  this  the  law  of  England  saith^  est  quasi 

agnum  lupo  committere  ad  devarandum  (6). 

^'Then 

(5)  This  point  appears  to  haye  been  adjudged  contra  in  lord  Coke's  time, 
thoneh  it  is  not  taken  notice  of  by  him.  Bee  Siran's  case,  2  Bo.  Abr.  40. 
Ow.  128.  Mo.  635.  Cro.  Eliz.  825.  and  2  And.  171.  Howeyer,  as  lord  Coke 
here  decides  against  the  half  blood,  the  question  was  revived  after  the  Besto- 
ration ;  but  the  case  did  not  produce  any  opinion  of  the  court.  T.  Jo.  17. 
The  i-ule  as  expressed  by  lord  Coke  certainly  excludes  the  half  blood ;  because 
he  extends  it  to  all  possibility  of  descent.  But  if  the  judgment  in  Swan's  case 
was  right,  the  rule  should  be  confined  to  all  possibility  of  immediate  descent. 
—[Note  62.] 

(6)  Lord  chancellor  Macclesfield  very  much  disapproved  of  the  rule  of  our 
law,  which  gives  the  guardianship  in  socage  to  the  next  of  kin  to  whom  the 
land  cannot  descend.  He  would  not  allow  the  exclusion  of  the  heire  to  the 
land  to  be  founded  on  reason,  but  deemed  it  the  offspring  of  barbarous  times, 
and  the  effect  of  a  cruel  presumption.  Therefore,  when  he  was  applied  to  on 
a  like  principle,  for  an  order  to  remove  a  lunatic  from  the  custody  of  Mr. 
justice  Dormer,  who  was  the  lunatic's  uncle,  and  next  in  remainder  to  him, 
but  had  with  the  consent  of  the  nominal  committee  of  the  lunatic's  person 
taken  care  of  him  for  many  years,  and  treated  him  with  the  greatest  tender- 
ness, under  these  circumstances  his  lordship  refused  to  make  such  an  order. 
1  P.  Wms.  260.  See  also  9  Mod.  142,  and  Cary's  Bep.  187,  188.  But  not- 
withstanding this  censure  by  one  most  deservedly  of  high  authority,  the  rule 
o|  our  law  in  respect  to  guardianship  in  socage,  considered  as  one  settling  the 
nght  by  nearness  of  blood  without  regard  to  personal  qualijtcatians,  which  was 
the  point  of  view  in  which  lord  Coke  and  those  he  follows  extolled  it,  is  surely 
very  defensible ;  for  it  gives  the  custody  of  the  infant's  person  to  those,  who 
in  point  of  nearness  of  blood  have  equal  pretensions  to  the  trust,  without  the 
same  temptation  in  poipt  of  interest  to  abuse  it.  However,  in  justification  of 
the  Boman  law  it  should  be  remembered,  that  their  order  of  succession  made 
it  impossible  to  adopt  a  distinction  like  that  of  our  law  in  the  case  of  guardian- 
ship in  socage;  for  by  the  Boman  law,  the  relations  both  of  the  father^  s  and 
mother's  blood,  being  in  equal  degree,  were  equally  capable  of  inheriting ; 
and  the  emperor  Justinian  having  wholly  destroyed  the  distinction  between 
the  agnati  and  cognati,  there  could  not  be  proximity  of  blood  without  proximity 
to  the  succession.  Novell.  18.  o.  4,  5.  Such  being  the  difference  of  the  two 
laws  in  point  of  succession,  it  is  rather  unfair  to  make  a  comparison  between 
them  in  point  of  guardianship.  Besides,  nearness  of  blood  alone  is  at  best  a 
very  exceptionable  rule  for  settling  the  right  of  guardianship.  It  must  fre- 
quently 
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<<  Then  ihemoiherJ'  Note,  albeit  land  cannot  diaeend  to  the 
mother  from  her  eoone,  (as  hath  beene  aaid)  becanae  inheritaaee 
cannot  aaoend,  yet  here  it  appeaieth  bf  LUdetomj  that  ahe  ia 
next  of  blood  (7),  for  that  none  t[a8  hath  beene  aaid)  can  be  gar- 
dian  in  socage  nnt  the  next  of  blood ;  and  the  like  ia  to  be  aaid 
of  the  fiither^  aa  hereafter  next  appeareth. 

"  Then  the  father."  By  this  it  appeareth,  that  the  fiOher  in 
case  of  a  tanore  in  socace  shall  be  gardian  in  socage,  and  shall 
not  have  the  custody  of  his  eldest  sonne,  in  respect  of  hia  pater- 
nail  natnrall  cnstody,  (as  he  shall  have  in  caae  of  a  tenure  bj 
knights  service,  as  before  appeareth)  (8)  but  as  gardian  in  socage. 
And  the  reason  of  the  diversity  is,  for  that  in  the  case  of  a  tenure 
in  socage,  the  father  must  by  law  be  accountable  to  the  sonne 
both  for  his  marriage,  and  also  for  the  profits  of  his  landa,  which 
he  should  not  be  if  he  had  the  custody  of  his  eldest  sonne  in 
this  case  as  the  father  in  respect  of  nature  (9),  and  the  act  of 
law  never  doth  any  man  wrong. 

But  no  lord  or  other  person,  in  respect  of  any  tenure  by 
knights  service  or  otherwise,  shall  have  the  custody  of  any  childe 
that  is  heire  apparent  to  his  father,  but  the  &ther  only  during 
his  life,  as  hath  beene  said  before  (10). 

It  is  to  be  observed,  that  in  the  lawes  of  England,  there  are 

three  manner  of  gardianships,  via.  by  the  common  law,  by  statute 

Iw, 

quently  give  a  title  to  those,  who  are  in  every  respect  the  least  qualified  for  a 
trust  so  delicate  and  important.  Nearness  of  blood  ought  to  be  greatly  regard- 
ed ;  particularly  in  the  case  of  parents,  whose  title  by  nature  is  so  strong,  that 
to  wrest  jfrom  uiem  the  custody  and  education  of  their  children,  except  when 
there  is  any  gross  misconduct,  or  the  most  apparent  incapacity,  would  be  very 
inhuman  indeed.  But  personal  qualities,  situation  of  life,  interest  in  the  suc- 
cession, and  other  circumstances,  whether  operating  for  or  against,  should  also 
be  attended  to :  and  hence  arises  the  necessity  of  dxKretionary  power  in  the 
choice  of  guardians.  On  this  principle,  in  many  countries  in  Europe  the 
^ther  IS  now  entrusted  with  the  power  of  assigning  guardians  for  his  children 
by  testameot,  and  for  want  of  a  testamentary  guardian,  some  great  magistrate 
or  judicial  officer  is  authorized  to  nominate ;  and  in  other  countries  ffuardiana 
are  wholly  dative  by  a  magistrate.  Groenweff.  de  Leg.  Abrogat.  lib.  1.  tit 
15.  Yoet  Comment  ad  Pandect.  1.  26.  1,  2,  8.  1  Strah.  Dom.  264.  Stair's 
Inst,  of  Law  x)f  Scotl.  Sd  ed.  46.  In  effect,  our  law,  as  changed  by  statutes, 
and  regulated  by  the  modem  practice  of  the  court  of  chancery,  conforms  very 
much  to  these'modes  of  prescribing  who  shall  have  the  guardianship.  But 
this  subject  will  be  more  fully  opened  in  the  succeeding  notes. — [Note  63.]  * 

(7)  As  to  the  construction  of  the  next  of  blood  in  other  cases,  see  ante  10. 
b.  and  note  2,  there. 

(8)  Ante  84.  b. 

(9)  Lord  Coke  should  not  be  understood  to  assert  that  a  guardian  by  nature 
is  not  accountable  for  the  profits  of  the  infant's  estate }  that  being  a  doctrine 
which  seems  inconsistent  with  the  nature  of  every  other  kind  of  guardianship 
except  guardianship  in  chivalry.  It  is  therefore  presumed,  that  lord  Coke's 
meaning  was,  that  the  father  shall  be  deemed  guardian  in  tocage;  because  in 
that  character  the  law  makes  him  accountable  to  the  son  for  Uie  value  ofhu 
marriage  as  well  as  for  the  profits  of  his  lands;  whereas  in  the  character  of 
gardian  by  nature,  he  is  only  accountable  for  the  latter,* — [Note  64.] 

(10)  Ante  84.  a. 

•  TkU  tmean  to  b*  tke  not0  re/erred  to  by  Mr.  Hargrav  in  ik9  ooncluding  part  o/ku  nott 
13.  to  8S.  6.  wktrg  ks  •peak*  of%  prooeding  note,  which  In  the  last  aentence  is  nngiuundedlj  ax* 
praMed,  aa  If  laoaiTing  the  profits  of  lands  might  ha  part  of  the  office  of  guardian  by  natora. 
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law,  and  by  enstome.  Bj  the  oommon  law  there  are  fonre  man- 
ner of  gardians,  viz.  gardian  in  ohivalrj  (whom  LitUeton  hath  de- 
scribed before,  Sect  108;  &c.)  (11)  gardiaa  by  nature,  as  the 

father 

(11)  Ante  74.  b.  Thongh  guardianship  in  chiv€Ury  is  now  taken  away  by 
act  of  parliament,  it  may  be  useful  to  recollect  some  general  things  concerning 
it;  ana  for  the  ease  of  the  student  in  that  respect,  the  following  particulars, 
selected  principally  from  the  Chapter  of  Knishts  Service,  are  brought  into  one 
point  of  view. — ^Guardianship  in  chivalry  could  only  be  where  the  estate  vested 
in  the  infant  by  descent. — All  males  under  21  at  the  ancestor's  death  were 
liable  to  it;  but  not  females^  unless  they  were  then  under  14. — It  extended, 
not  only  to  the  person  of  the  infant,  but  also  to  all  such  of  the  infant's  lands 
or  tenements  as  were  within  the  guardian's  seigniory;  and  if  the  kine  was 
guardian  in  respect  of  a  tenure  i»  capite,  then  to  the  whole  of  the  infant's 
estate,  of  whomsoever  holden,  whatever  the  tenure,  and  whether  lying  in 
tenure  or  not. — ^If  the  infant  heir  held  lands  by  kniehts  service  of  several 
lords,  each  lord  had  the  wardship  of  the  land  within  his  seigniory;  and  as  to 
the  body,  the  wardship  of  it  belonged  to  that  lord  of  whom  the  tenure  was 
most  ancient,  he  being  styled  the  lord  by  prioritjf,  and  the  others  lords  by 
^sterioritjf.  But  this  must  be  understood  with  an  exception  of  the  king;  for 
if  any  lands  of  the  infant  were  holden  of  the  king  by  knights  service  in  capUe^ 
he  was  entitled  to  the  wardship  both  of  the  infant's  body  and  all  his  lands 
held  of  the  crown  in  capite,  or  of  others  by  knights  service. — ^It  continued 
over  males  till  twenty-one,  over  females  till  sixteen  or  marriage, — ^When  it 
determined,  if  the  tenure  was  of  a  subject,  the  heir  might  enter  on  the  lord 
immediately;  but  if  the  kins  had  the  wardship,  then  the  heir  was  not  entitled 
to  take  possession  of  the  land  without  suing  to  the  crown  for  livery,  which  was 
a  process  both  nice  and  expensive.  See  ante,-  77.  a. — ^It  had  a  preference  with 
respect  to  the  custody  of  the  infant's  body  over  every  other  species  of  wardship, 
except  only  that  of  the /a^W  where  the  infant  was  his  heir  apparent;  even  the 
mother  being  excluded. — It  entitled  the  lord  to  make  a  sale  of  the  marriage 
of  the  infant,  subject  only  to  the  restriction  of  not  disparaging;  and  if  the 
infant  refused  the  marriage  tendered  by  the  lord,  or  married  ajier  such  a  tender 
and  against  the  lord's  consent;  in  the  former  case,  the  infant  was  liable  to 
the  payment  of  a  sum  equal  to  the  value  of  the  marriage,  that  is,  to  the 
profit  which  the  lord  might  have  made  by  the  sale  of  it;  m  the  latter  case, 
the  heir  female  paid  the  same  sum  as  for  a  refusal,  but  the  heir  m>ale  was 
charged  the  double  value,  which  was  called  a  forfeiture  of  marriage. — ^The 
ffuaraian  in  chivalry  was  not  accountable  for  the  profits  made  of  the  infant's 
knd  during  the  wardship,  but  received  them  for  his  own  private  emolument, 
subject  only  to  the  bare  maintenance  of  the  infant.  At  least  it  doth  not  ap- 
pear in  any  work  we  have  seen,  what  means  were  provided  for  enforcing  the 
guardian  out  of  the  profits  of  the  estate  in  wardship  to  support  and  educate 
the  infant  in  a  style  and  manner  suitable  to  his  rank  and  fortune. — Lastly, 
guardianship  in  chivalry,  being  deemed  more  an  interest  for  the  profit  of  the 
guardian  than  a  trust  for  the  benefit  of  the  ward,  was  saleable  and  transferable, 
Uke  the  ordinary  subjects  of  property,  to  the  best  bidder,  and  if  not  disposed 
of  was  transmissible  to  the  lord's  personal  representatives.  Thus  the  custody 
of  the  infant's  person,  as  well  as  the  care  of  his  estate,  might  be  devolved 
upon  the  most  perfect  stranger  to  the  infant,  one  prompted  by  every  pecuniary 
motive  to  abuse  the  delicate  and  important  trust  of  education,  without  any 
ties  of  blood  or  regard  to  counteract  the  temptations  of  interest,  or  any  suffi- 
cient authority  to  restrain  him  from  yielding  to  their  influence.  This  explica- 
tion of  the  nature  of  wardship  in  chivaliy,  general  as  it  is,  may  well  excite  a 
strong  idea  of  the  horrid  evils  necessarily  incident  to  it.  On  the  first  reflection 
it  is  natural  to  wonder,  how  it  happened,  that  a  species  of  guardianship  so  con- 
stituted 
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tMksx  o£  ibe  .^d^  aon,  of  whom  JMkton  hath  apoken,  Beet.  114^' 

(W) 

stituted  on  priDciples  repugnant  to  the  voice  of  nature,  so  founded  in  inhumanitj, 
80  retarding  to  the  progress  of  science  and  literature  amooflst  persons  of  him 
birth  and  with  great  h^editar j  estatee,  and  ao  seemingly  repete  with  misohieiB, 
both  puhlic  and  private,  should,  in  a  oonntry  distinguished  for  oontinnal  strung 
gles  to  preserve  the  valuable  and  to  annihilate  the  oppressive  parts  of  its  con- 
stitution, be  patiently  endured  for  several  centuries  after  the  Ckmquest,  and 
even  remain  unreformed  by  any  effectual  checks  to  soften  its  rigour,  tiU  it  was 
wholly  taken  away  at  the  Kestoration.  Perhaps  however  on  fiirthcir  oonsidera' 
tion  of  the  subject,  the  wonder  may  in  some  measure  cease;  for  the  farility  of 
evadinff  guardianship  in  chivalry,  wbich  could  only  be  on  a  descenif  may  aop> 
count  Doth  for  its  being,  so  long  submitted  to,  and  for  its  producing  eonse- 
qnenoes  less  ezteo^sively  pemidoua  than  seem  almost  necessarily  incident  to  it. 
Various  modes  of  preveating  the  descent  were  practised.  One  was  enfeoffing 
the  heir  in  the  ancestor's  life-time;  and  another  was  enfeoffing  Btrangers  on 
condition  to  pay  a  sum,  far  exceeding  the  value  of  the  land,  at  a  time  so  fixed 
as  to  conespood  with  the  heir's  coming  q{  age,  who  might  then  ent^  for  breach 
of  the  conditio^.  See  Stat.  Marlebridge,  52  Hen.  8.  c.  6.  and  2  Inst  109. 
When  these  modes  were  declared  to  be  fraudulent,  and  therefore  checked  by 
the  statute  of  Marlebridge,  a  third,  still  more  fit  to  attain  the  same  end,  suc- 
ceeded; for  U9e$  and  trusts  being  invented,  and  guardianship  in  chivalry  beinff 
only  of  legcU.  estates,  it  became  the  fwhion  to  make  feoffments  to  usesy  as  ww 
for  preventing  wardship^  as  for  avoiding  reliefs  and  forfeitures,  and  indireetlj^ 
exercising  the  power  of  devising;  and  thus  the  heir  taking  only  the  use  of  the 
land  on  a  descent  instead  of  becoming  legal  teftumUy  he  of  course  escaped  bmng 
in  wardship.  This  evasion  continued  in  practice  till  4  Hen.  7,  when  the  legis- 
lature thought  proper  once  more  to  interfere  in  favour  of  the  lord,  and  made 
the  heir  of  cestay  que  use  equally  liable  to  wardship  in  chivalry  with  the  heir 
of  one  4ying  seised  of  the  legal  estate.  See  4  Hen.  7.  c.  17.  Ante  84.  b. 
and  2  Inst^  110.  Indeed  for  some  time  after  4  H.  7,  there  seem  to  have  been 
no  other  means  of  preventing  wardship  in  chivalry,  than  the  ancestor's  making 
a  lease  for  life  with  remainder  to  his  heir  apparent  in  fee.  But  this  protection 
of  wardi^ip  in  chivalry  was  sgon  followed  by  a  great  diminution  of  its  profits; 
for,  in  the  succeeding  r^ign,  the  statute  of  wills  gave  the  power  of  devising  so 
as  to  deprive  the  lord  of  the  wardship  in  two-thirds  of  the  land  holden  by 
knights  service;  in  which  contracted  state  this  odious  species  of  guardianship 
was  suffered  to  languish,  till  it  was  entirely  abolished  by  the  famous  statute  oif 
Charles  the  second,  together  with  the  other  oppressive  appendages  of  military 
tenures.  2  Inst.  110,  111.  The  curious  reader  may  see  further  on  this  sab- 
ject .  in  Smith's  Commonwealth,  Engl.  ed.  b.  3.  cap.  5.  Staunf.  Praerog.  4 
Inst.  188.  Lev  on  Wards  and  Liv.  et  ante  passim,  in  the  Chapter  of  Knights 
Service  and  the  books  there  cited,  the  titles  Garde  and  Guardian  in  the 
Abridgments;  Crompt.  Jurisd.  of  Co.  112.  a.  to  125,  and  Mad.  Exohdq.  fol. 
ed.  221.— [Note  65.] 

(12)  Many  of  our  books,  especially  some  of  modem  date,  are  very  indis- 
criminate, when  they  mention  guardianship  by  nature.  Sometimes  the  fiither 
is  styled  guardian  by  nature  of  his  heir  apparent  far  the  time  in  general  terms, 
Bttch  as  at  first  appear  to  intimate,  that  oy  our  law  no  other  ancestor,  except 
the  father,  not  even  the  mother,  is  entitled  to  the  gurdianship  in  that  right; 
and  accordingly  lord  chief  baron  Comyns  makes  this  inference  from  tbe 
language  of  the  books,  though  as  we  conceive  too  hastily.  See  Com.  Dig. 
Guardian^  C.  3  Co.  38.  a.  6  Co.  22.  b.  there  cited.  At  other  times  we  are 
told,  that,  the  father  being  dead,  the  mother  may  have  a  writ  of  trespass  quote 
consangudneum  et  hceredem  cqnt;  which  imports,  that  she  may  also  be  guardian 
by  nature  of  her  heir  apparent.    But  then  the  silence  in  one  book  as  to  other. 

anoestoiSi 
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(12)  gardian  in  aocagey  trefttod^  by  LMekm  in  this  Seetion, 

and 

anoeston,  and  the  expreas  exeluBion  of  the  grandfiither  in  another  book 
without  the  necessary  expfaiaation,  tend  to  an  opinion,  that  all  anoestors, 
ezeept  the  £ftther  and  mother,  are  really  ezdnded.  •  Ante  84.  b.  6  Co.  .22.  b. 
However  in  another  plaee  we  find  that  no  such  opinion  was  intended  to  be 
oonv^ed;  and  we  are  informed,  that  the  grandfather  and  other  anoeston 
may  be  gaardians  by  nature  of  their  heirs  apparent^  as  well  as  th«  &ther  and 
mother;  though  being  liable  to  be  postponed  to  others,  where  ihefoUher  is  not^ 
both  they  and  the  mother  have  a  title  distinguishable  from  hu  in  point  of  iu» 
feriority.— ^  Co.  38.  a.  Further,  some  modem  books  do  not  confine  guardian^, 
ship  by  nature  to  heirs  amarentj  but  denominate  the  father  and  mother  the 
natural  guardians  of  aU  tneir  children;  and  sometimes  even  the  parents  of 
illegitimate  issue  seem  to  have  been  treated  as  their  natural  guardians.  1  Ves. 
158.  2  Atk.  15.  70.  9  Mod.  117.  Sometimes  also  the  gnaraanship  f^  female 
ehildren  under  sixteen,  as  given  to  the  father  and  m^er  by  the  statute  of 
Philip  and  Mary,  is  said  to  be  jure  naherm.  4  &  5  Phil,  and  Mar.  c.  8,  and 
8  Co.  88.  b.  This  various  and  indefinite  manner  of  ezpressicm  conoeming 
guardianship  by  nature  must  create  the  most  distaressing  confusion  in  the  mindi 
of  students;  and  for  their  benefit  therefore  we  shalF  attempt  to  rescue  the 
subject  from  a  port  of  the  obscurity  in  which  it  is  involved,  by^  offing  some 
few  chstinctions  calculated  to  -reconcile  ^  the  seeming  contrarietT  of  the  oooks^ 
80  far  as  they  are  capable  of  bemg  made  consistent  ifith  each  other.  1.  It 
seems,  that  not  only  the  iath«r,  but  also:  the  mother  and  every  other  ancestor 
may  be  gpiardians  by  nature,  though  with  considerable  differences,  fiuch  at 
denote  the  superiority  of  the  ftither's  chnm^  The  father  hath  the  firfi  title  to 
guardianship  by  nature,  the  mother  the  second;  and  as  to  other  ancestcws,  if 
the  same  in&nt  happens  to  be  heir  apparent  to  two,  as  to  both  a  paternal  and  a 
maternal  srandfather,  perhaps  in  this  equality  of  rights  priority  of  possession 
of  the  infaut's  perscm  may  decide  the  preference,  according  to  the  general 
rule  m  mquali  jwre  meiior  est  conditio  pouidetUis,  But  this  difference  mer^ 
Yespeets  tne  order  of  succession  to  guardianship  by  nature.  But  whilst  the 
tenure  by  knights  service  continued,  there  was  another  difference,  which  more 
strongly  marked  the  superiority  of  this  guardianship  when-  claimed  by  the 
&ther;  for  be  was  entitled  to  the  custody  of  the  infiint^s  person,  even  against 
the  lord  in  chivalry;  but  the  mother  and  other  ancestors  were  not  allowed  to 
have  the  same  preference.  It  is  by  this  last  diversity  that  lord  Coke  in  another 
place  reconciles  the  books,  which. appear  to  exclude  the  mother  and  all  other 
ancestors  except  the  father  from  guardianship  by  nature ;  it  being  observed 
by  him,  that  thev  only  apply  to  eases  in  which  the  right  to  the  infant's  person 
was  in  contest  with  the  lord  in  chivalry.  8  Co.  88.  b.  Ratcliffe's  case.  2.  Ao^ 
coring'  to  the  $trict  language  of  our  law,  only  an  heir  offpcarent  can  be  the 
subject  of  guardianship  by  nature;  which  restriction  is  so  true,  that  it  ha<& 
even  been  <&>ubted,  whether  such  a  guardianship  can  be  of  a  daughter,  whose 
heirship,  though  denominated  apparent^  yet,  being  liable  to  be  superseded  by 
the  birth  of  a  son,  is  an  effect  -rather  of  the  presumptive  kind.  B  Co.  88.  b. 
Ante  84.  a.  Therefore  when  gtiardianship  h^  nature  is  extended  to  children 
ingenercdy  or  to  any  besides  such  as  are  heire  apparent ,  it  is  not  conformable 
to  the  legal  sense  of  the  term  amongst  us,  but  must  be  understood  to  have 
reference  to  some  rule  independent  of  the  common  law.  Thus  when  in  dkaucery 
the  father  and  mother  are  styled  the  noAiraJ  guardians  of  o^  their  children 
bom  in  marriage,  or  of  any  of  their  illegitimate  issue,  we  should  suppose  thos<l 
who  express  themselves  so  generally,  to  refer  to  that  sort  of  guardianship, 
which  the  order  and  course  of  nature,  so  fur  as  we  are  able  to  eoUeet  it  by 
the  light  of  reason,  seem  to  point  out  and  to  mean,  that  it  is  a  good  rule  to 
regulate  the  guardiaiiahip  by;-  where  positive  law  is  silent,  and  it  is  in  the 
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discretion  of  the  lord  chancellor  to  settle  the  mumtianahip.  So  too  when  lord 
Coke  says,  tiiat  the  coatodj  of  a  /emale  child  under  tixieeny  to  which  the 
fiither,  and  alter  his  death  the  mother,  is  entitled  bj  the  provisions  of  the 
statate  of  the  4  and  5  Philip  and  Mary,  is  jure  naiuree,  we  should  understand 
him  to  mean,  not  that  such  a  custody  was  a  guardianMp  hy  nature  recognised 
by  our  common  law,  but  merely  that  it  was  a  ttatuitory  guardianship  adopted 
by  the  lepslature  in  conformity  to  the  dictates  of  nature,  and  npon  principles 
of  general  reasoning.  But  though  what  our  law  calls  guardianship  by  nature 
is  thus  confined  to  the  heir  apparent,  yet  we  must  not  frt)m  thence  conclude, 
that  parents  have  not  a  right  to  the  custody  of  their  other  children ;  for  oar 
law  gives  the  custody  of  them  to  their  parents  till  the  age  of  fourteen  by  the 
guardianship  c/i  nurture;  which  species  of  guardianship,  though  it  differs  from 
duit  by  ncUure  not  only  in  name  but  also  in  duration  and  some  other  particulars, 
as  will  appear  by  the  next  note,  is  founded  on  a  like  conformity  to  the  order  of 
nature.  It  being  thus  explained,  who  are  entitled  to  the  guardianship  by 
nature,  and  what  in&nts  are  its  objects,  we  shall  conclude  with  some  few  other 
particulars  concerning  it. — This  guardianship  continues  till  the  infant  attains 
the  age  of  twenty-one, — ^The  books  inform  us,  that  it  extends  no  farther  than 
the  custody  of  the  infant's  per$on;  a  peculiarity  we  did  not  sufficientiy  advezt 
to,  when  we  were  writing  a  preceding  note,  which  in  the  last  sentence  u  un- 
guardedly expressed,  as  if  receiving  the  profits  of  lands  might  be  part  of  the 
officeof  guardian  by  nature.  See  ante  note  8.*  of  88.  b.  Carth.386.  Ante  84. — 
It  yields  as  to  the  custody  of  the  person  to  guardianship  in  socage,  where  the 
title  to  both  guardianships  concur  in  the  same  individuals,  as  they  neceuarify 
do  in  the  case  of  father  or  mother,  if  lands  held  by  a  socage  tenure  descend  on 
the  heir  apparent  being  an  infant,  and  may  in  the  case  of  other  ancestors;  the 
reason  of  which  is  explained  elsewhere.  See  fol.  88.  b.  note  8.f  But  guardian- 
ship in  socage  ending  At  fourteen,  we  presume,  that  after  that  age  the  father,  or 
other  ancestor,  having  a  like  tide  to  both  guardianships,  becomes  guardian  by 
nature  till  the  infant's  age  of  ttoenty^one.  See  Carth.  884. — ^Lastly,  the  father 
may  disappoint  the  mother  and  other  ancestors  of  the  guardianship  by  nature, 
by  appointing  a  testamentary  guardian  under  the  statutes  of  Philip  and  Mary 
and  of  Charles  the  second,  which  will  be  the  subject  of  a  subsequent  note. 
See  infra,  note  14.— TNote  66.] 

(18)  Here  we  shall  bring  into  one  point  of  view  some  few  ffeneral  things 
relative  both  to  guardianship  by  socage  and  that  by  nurture. 

Guardianship  by  socage,  like  the  one  in  chiwdry,  springs  wholly  out  of 
tenure.  Therefore  the  titie  to  it  cannot  arise,  unless  the  infiint  is  seised  of 
lands,  or  other  hereditamento  lying  in  tenure,  holden  by  socage.  Ante  fol.  87.  b. 
—Like  guardianship  in  chivalry,  it  is  deemed  to  take  place  on  a  descent  only; 
though  some  have  argued  to  the  contrary.  Ante  note  1.  fol.  87.  b. — The  tide 
to  this  guardianship  is  in  such  of  the  infant's  next  of  blood,  as  cannot  have 
by  descent  the  socage  estate,  in  respect  of  which  the  guardianship  arises,  by 
descent,  without  any  distinction  between  the  whde  and  half  blood.  If  there 
are  two  or  more  in  equal  degree,  he  who  first  gains  possession  of  the  heir, 
shall  have  the  custody  of  him ;  except  where  t£ey  happen  to  be  brothers  or 
sisters,  or  to  be  the  infant's  lineal  ancestors,  the  law  preferring  the  eldest  in 
the  former  case,  and  the  father  or  other  male  ancestor  in  the  latter.  But  if 
the  infant  derives  lands  by  descent  both  ex  parte p<xtemd,  and  ex  parte  matemd^ 
in  which  case  it  may  be  possible  not  to  find  any  next  of  kin  incapable  of 
inheriting  to  the  infant,  the  next  of  kin  on  either  side,  first  seizing  the  infant, 
is  entitled  to  the  custody  of  his  person,  and  the' custody  of  the  lands  coming 
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books.     By  statute,  yiz.  the  statute  in  4  and  6  Ph.  &  Mar,  of 
women  ohildren,  and  that  is  in  two  manners^  either  of  the  father 
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ex  parte  paiemd  goes  to  the  maternal  heir,  and  so  vice  versd^  as  to  the  lands 
coming  ex  parte  matemd.  Should,  however,  the  infant  derive  lands  by  descent 
in  such  a  way  as  lets  in  both  the  paternal  and  maternal  blood  successively  to 
the  inheritance,  but  with  a  preference  of  the  former;  as  where  the  infant 
derives  lands  by  descent  from  a  brother  who  was  the  first  purchaser,  and  there 
is  no  next  of  kin  but  such  as  may  inherit  from  the  infant,  it  seems  unsettled 
who  should  have  the  ffuardianship. — ^If  the  person  entitled  to  be  guardian  in 
socage  is  himself  un(&r  custody  of  a  guardian,  the  latter  is  entitled  to  the 
custody  of  both;  to  the  former  in  his  own  right,  and  to  the  latter  pur  cause 
de  ward,  that  is,  in  right  of  his  wardship  of  the  former. — Being  whofiy  for  the 
infant's  benefit,  and  not  in  any  respect  for  the  guardian's  profit,  it  is  not  a 
subject  either  of  alienation,  forifeitnre  or  succession,  as  wardship  in  chivalry 
was ;  and  consequently  if  the  guardian  in  socage  becomes  incapable  or  dies, 
the  wardship  devolves  upon  the  person  next  in  degree  of  kindred  to  the  infant, 
not  being  inheritable  to  him.  Fitzherbert  indeed  in  his  Natura  Brevium 
cites  two  cases  of  Edward  the  third,  in  which  guardian  in  socage  mnted  the 
wardship  to  a  stranger,  and  the'  grant  was  awarded  good.  F.  N.  B.  143.  P. 
The  same  author  too  in  his  Abridgment  gives  another  case  of  the  same  reifl;n, 
according  to  which  a  lease  of  guardianship  in  socage  was  pleaded.  Fitzh.  Abr. 
Garde,  161.  But  possibly  these  cases  import,  only  that  a  guardian  in  socage 
may  place  the  body  of  the  infant  under  the  custody  of  another,  and  that  such 
placing  will  be  a  good  answer  to  an  action  for  ravishment  of  the  ward ;  not 
that  the  ffuardianship  itself  may  be  transferred  by  bargain  or  sale.  However, 
should  these  ancient  authorities  not  bear  the  forlner  construction,  Ihey  seem 
sufficiently  answered  by  the  doctrine  and  practice  of  later  times ;  for  in  them, 
the  acknowledged  qualities  of  guardianship  in  socage  being,  that  it  is  a  per* 
sonaJ  trust  wholly  for  the  infant's  benefit,  and  neither  transmissible  by  suc- 
cession nor  devisable,  are  not  consistent  with  its  beine  assignable ;  and  we 
have  lord  chief  justice  Yaughan's  authority  for  saying,  that  even  in  his  time 
common  experience  proved  the  contrary.  See  Plowd.  293.  Yaugh.  181.  See 
too  post.  90.  b.  note  1. — ^It  extends  not  only  to  the  person  and  socage  estates 
of  tne  infant,  but  also  to  his  hereditaments  not  lying  in  tenure;  and  even  to 
his  copyhold  estates,  unless  there  is  a  special  custom  for  the  lord's  appointing 
a  guardian  of  them.  Ante  87.  b.  and  Egleton's  case,  1  Ro.  Abr.  40.  See 
also  Hutt.  17,  and  2  Lutw.  1181.  But  whether  the  guardian  in  socage  is 
entitled  to  take  into  his  custody  the  infant's  personal  estate,  we  have  not  yet 
been  able  to  ascertain  by  any  express  authority.  However,  we  are  inclined 
to  think,  that  personalty  is  included,  except  where  by  the  custom  of  a  par- 
ticular place  it  happens  to  be  liable  to  a  different  custody;  our  idea  being, 
that  the  custody  of  the  infant's  person  draws  after  it  the  custody  of  every 
species  of  property,  for  which  the  law  hath  not  otherwise  provided.  This 
idea  receives  some  countenance  from  the  instances  of  copyholds,  and  of  here- 
ditaments not  lying  in  tenure;  for  including  which,  it  will  be  difficult  to 
account  by  any  other  reason  than  the  one  we  give  for  including  personalty. 
It  is  also  strongly  confirmed  by  the  manner  in  which  the  12  of  Cha.  2.  c.  24. 
regulates  the  powers  of  the  guardian  which  it  enables  a  father  to  appoint. 
An«r  authorizing  such  guardian  to  take  the  custody  of  the  infant's  personal 
estate,  as  well  as  of  his  lands,  tenements  and  Tiereditaments,  it  provides,  that  he 
may  bring  such  action  or  actions  in  relation  thereunto,  as  by  law  a  guardian 
in  common  socage  might  do:  words  almost  necessarily  importing,  that  the 
personal  estate  is  equally  an  object  of  the  custody  of  guardian  in  socage  with 
the  infant's  real  property.  Yet  we  must  apprize  the  reader,  that  there  is  an 
expression  of  lord  chief  justice  Yaughan  in  his  Reports,  which  conyeys  or 
seems  to  convey  a  different  opinion;  for  speaking  of  the  guardian  under  the 
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itatate  of  Charles  the  second,  he  says,  thit  new  ff^uardian  JuUh  l&e  auio^fy, 
not  only  of  Ae  lands  <ie$cended  or  left  by  the  father,  Imt  of  laifuU  and  ^oodsunj^ 
«M»y  acquired  or  purchased  by  the  infomtf  which  the  -yuardian  in  socage  had  moL 
Yaugh.  186.-^It  »  snperseded  bot^  as  to  the  body  and  lands,  if  the  &tlier 
exercises  his  poww  of  appointing  a  testamentary  or  other  gaar£an  aocordiiig 
to  the  statute  ^  the  12  Cha.  2.  See  ohap.  24.—- Regularly  it  ends,  irhan  the 
infoot,  whether  male  or  female,  attains  fourteen ;  though  some  say,  that  this 
must  be  understood  only  where  another  guardian,  either  by  eleotion  -of  the 
infitnt  or  otherwise,  is  ready  to  suooeed,  and  that  the  gnardlanriiip  in  socage 
continues  in  the  mean  time.     Andr.  813. 

.  As  to  guardianship  by  nwiurcy  it  only  occurs  where  the  in&nt  is  without  a&y 
other  guardian;  and  none  can  have  it,  except  the  father  or  mother.  8  K  4. 7. 
b.  Br.  Guard.  70.  3  Go.  38.— It  extends  no  further  than  the  custody  and 
government  of  the  in&nt's  person,  and  determines  at  fourteen  in  the  case  both. 
oi  males  and  females.  Ibid. — Lord  chief  baron  Oomyns  refers  to  Fletaj  as  if 
aecording  to  that  ancient  book  grandfathers  and  great  grandfathers  miffbt  be 
guardians  by  nurture.  Oom.  Dig.  v.  3.  p.  421.  But  the  passage  cited  dotb 
not  point  at  this  species  of  guardian,  it  describing  the  patria  potestas  in  gen^ 
ral^  and  being  apparently  borrowed  from  the  text  of  the- Roman  law;  nor  will 
it  bear  the  least  application  to  guardianships,  as  our  own  law- regulates  it-^^ 
[Note  67.] 

(14)  The  direct  object  of  the  4  &  5  Ph.  and  M.  was  to  prevent  the  taking 
away  or  marrying  maidens  under  sixteen  against  the  eosisent  of  their  parei^s. 
But  the  statute  prohibited  it  in  terms  which  implied,  that  the  custody  and  edn* 
cation  of  such  females  should  belong  to  the  father  and  nwiher^  or  ihe  person 
appointed  by  the  former.  It  is  observable  on  this  statute,  that  ^though. the  title 
is  cbn&ied  to  maidens  being  inheritors,  and  the  preamble  speaks  ouy  of  swh 
as  be  heira  apparent,  or  have  real  or  personal  estate,  yet  the  enacting  part  moi* 
tions  maidens  under  sixteen  generalfy.  For  other  oases  on  this  statute  besides 
Batcliffe's,  see  Poph.  204.  Cro.  Cha.  465.  1  Sid.  362.  2  Hod.  128.  S 
Mod.  84.  168.— [Note  68.] 

(15)  There  is  now  another  statute  in  respect  to  the  appointment  of  gaar> 
diaos :  for  the  12  Cha.  2.  c.  24,  after  taking  away  guarcuanship  in  ehivaliy, 
enables  the  father  by  deed  or  will,  attested  by  two  witnesses,  to  appoint  who 
shall  be  guardians  of  his  children  after  his  diecease.  The  substance  of  this 
parliamentary  regulation  is,  1.  That  the  &ther  shall  have  the  power^  thon^^ 
under  twenty-cjie.  2.  That  he  shall  have  it  as  to  a2Z  his  children  under  twenty- 
one  and  unmarried  at  his  decease,  or  bom  after.  3.  That  he  may  appoint  any 
persons,  except  popish  recusants.  4.  That  the  appointment  may  be  either 
m  possession  or  remainder.  5.  That  he  may  wpmnt  the  guardianship  to  last 
till  twenty-one,  or  for  any  less  time.  6.  That  the  appointment  shall  be  effiae- 
tual  against  all  claiming  as  guardians  in  socage  or  otherwise.  7.  That  the 
ffuardian  so  appointed  shall  have  ravishment  of  ward  on  trespass,  and  reoover 
damages  for  the  ward's  benefit.  8.  That  such  suardian  shall  have  the  custody 
of  the  ii)fiEuit's  estate  both  real  and  personal,  and  have  the  same  actions  in  rela^ 
tion  to  them  as  a  guardian  in  socage.  9.  That  the  statute  shall  not  prejudice 
the  custom  of  London  or  any  other  city  or  corporate  town.-^For  cases  on  the 
construction  of  this  statute,  see  tit.  Guardian  in  Yin;  Abr.  and  Com.  Dig.  and 
the  continuation  of  the  latter  book.  The  nature  of  this  new  kind  of  guardian- 
ship,  which  the  statute  professedly  models  after  that  in  socage,  except  as  to 
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orplians  by  the  cualoniA  of  the  oit j  of  Limdm^  «ad  nH  other 
I  cttiesaad  boroiighee(ld).     . 

i  "  Only 


daratiotiy  ig  partioularj  discussed  in  Bedell  and  Ooastable,  Yaagh^  177^  and  in 
Loid  Shaflesbary's  oase^  2  P  Wma.  102.  Gilb.  172.-«-{Note  69.] 

(16).  .Another  species  of  cnstomarj  ffoardianship  is,  where  bj  the  spedal 
custom  of  a  manor  the  lord  names,  or  is  himself,  the  guardian  of  an  in&nt 
copyholder.  See  2  Oom*  Dig.  399.  The  nature  of  this  guardianship  d^ends 
wholly  on  the  custom  of  the  particular  manor ;  and  though  it  is  not  expressly 

I  saved  by  the  12  Cha.  %  yet  it  has  been  held,  that  the  father's  appointment 

^  of  the  custody  of  his  child  under  that  statute  will  not  extend  to  copyhold 

estates.    Ohuroh  and  Cudmore,  2  Lutw.  1181.  8  Lot.  395,  and  Comberb.  268. 

'  — But  besides  the  several  kinds  of  guardians  ^numerated  by  Lord  Coke,  and 

'  those  we  have  already  mentioned  in  addition,  there  are /our  others  which  still 

I  remain  to  be  noticed. 

.TheySrs^  of  these  is  guardian  by  election  of  the  infant  himself.     But  &e 

\  right  of  makinff  such  an  election  only  arises,  when,  from  a  defect  of  the  law, 

the  infant  finds  nimself  wholly  unprovided  with  a  euardian.     This  may  happen 

I  to  be  the  case,  either  hefort  fourteen,  when  the  infant  has  no  property  such  as 

attracts  a  guardianship  by  tenure,  and  the  father  is  dead  without,  having  exe- ' 
cuted  his  power  of  appointing  a  guardian  for  his  child,  and  there  is  no  mother ; 
or  afUr  fourteen,  when  the  custody  of  the  guardian  by  socage  terminates,  and 
from  the  want  of  the  father's  appointment  there  is  no  other  ready  to  auoceed 
to  the  trust,  and  to  take  care  of  the  infant  or  his  property.  Lord  Coke  only 
takes  notice  of  such  an  election  where  the  infant  is  under  fourteen^  and  as  to 
this  omits  to  state  how  and  before  whom  it  should  be  made,  nor  have  we  yet 
met  with  any  prior  or  contemporary  writer  who  supplies  the  defect.  Ante 
87.  b.  As  to  a  guardian  after /btiWeen,  it  appears  from  the  ending  of  guardian- 
ship in  socage  at  that  age,  as  if  the  common  law  deemed  a  guardian  afUr^ 
wards  unnecessary.  However,  since  the  12  of  Cha.  2,  enabling  the  father  to 
appoint  a  guardian  to  his  children  till  twenty-one,  it  has  been  usual  for  want 
of  such  a  guardian  to  allow  the  infant  to  elect  one  for  himself;  and  according 
to  one  book,  this  practice  seems  to  have  prevailed  in  some  desree  before- 
the  Restoration.  Phil.  Tenend.  non  Tollend.  159.  Such  election  is  said  to  be 
frequently  made  before  a  judge  on  the  circuit.  2  Yes.  875.  8  Brown  0.  0. 500. 
But  we  do  not  conceive  this  form  to  be  essential.  The  last  lord^BaltimorOy 
when  he  was  turned  of  eighteen^  having  no  testamentary  guardian,  and  being 
under  the  necessity  of  having  one  for  some  special  purposes  relative  to  his 
proprietory  government  of  Maryiand,  named  a  guardian  by  deed.  This  mode 
was  adopted  Dy  the  advice  of  two  eminent  barristers ;  for  though  one  of  them 
at  first  doubted,  whether  the  administration  of  the  government  of  the  province 
was  not  devolved  upon  the  crown  during  the  infancy,  yet  he  afterwards  re- 
tracted this  idea,  and  concurred  in  thinkinff  that  the  guardian  named  by  the 
infant  might  act  as  lord  proprietor.  Lideed  it  seems  as  if  there  was  no  pre- 
scribed form  of  an  infant's  electing  a  guardian  after  fourteen,  any  more  than 

,  there  is  before ;  and  therefore  election  by  parol  might  perhaps  be  sufficient, 

though  it  would  be  wrong  to  trust  to  a  mode  so  unsolemn.  But  we  do  not 
wonder  at  the  deficiency ;  because  guardianship  by  election  of  the  in&nt  is  of 
very  late  origin,  it  being,  we  believe,  not  only  unnoticed  by  any  writer  before 
lord  Coke,  except  Swinburne,  but  there  still  lieing  no  cases  in  print  to  explain 
the  powers  incident  to  it,  or  whether  the  in&nt  may  change  a  guardian  so 
constituted  by  himself.  Swin.  Testam.  ed.  1590,  fol.  97.  b.  Even  Lord  Ooke, 
we  see,  though  professing  to  enumerate  the  different  sorts  of  guardianship, 
and  though  he  had  before  mentioned  this  latter  one,  omits  it  here ;  whence 
it  may  be  probably  conjectured,  that,  in  hb  time,  it  was  in  strictness  scarcely 

recognised 
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^'  Only  to  the  use  and  profit  of  the  heire,"     And  therefore 
gardian  in  socage  shall  not  forfeit  his  interest  by  oatlawrie  or 

attunder 

recognised  as  legal.    See  de  Curatoribos  Minorum  amongst  the  Romans  in  1 
Hein.  Syntax,  lib.  1.  tit.  23. 

The  tecona  is  gnardian  by  appointment  of  the  lord  chancellor.  How  this 
jurisdiction  was  acquired  by  him  is  not  easy  to  state.  The  usual  maimer  of 
accounting  for  it  appears  to  us  quite  unsatisfactory.  See  Gilb.  Eq.  Rep.  172. 
10  Yes.  5».  Saying  that  his  jurisdiction  oyer  idiots  and  lunatics  is  undoubted, 
furnishes  an  argument  against  his  having  any  over  infants ;  for  he  derives  the 
former  from  a  separate  commission  under  the  sign  manual,  but  there  is  not  any 
such  to  warrant  the  latter.  The  writs  of  ravishment  of  ward  and  de  recto  de 
custodid  prove  as  little  :  for  were  not  these  returnable  in  the  courts  of  common 
law ;  or,  though  they  had  not  been  so,  how  doth  a  jurisdiction  to  decide  be- 
tween contending  competitors  for  the  right  of  guardianship  prove  a  power  of 
appointing  a  ffuardian,  where  it  happens  that  one  is  wantmg  ?  The  writs  de 
custodid  admittendOf  in  the  Register,  only  relate  to  guardians  <id  litem.  Reg. 
Br.  Orig.  198  a.  The  assertion,  that  the  appointment  of  guardians  belonged 
to  the  chancellor  before  the  erection  of  the  court  of  wards,  remains  to  be 
proved  ^  or  at  least  we,  after  a  dilisent  seareh,  do  not  find  any  authority  in 
print.  The  passage  referred  to  in  rleta,  and  ^e  doctrine  in  iDeverel/s  case 
4  Co.  by  no  means  warrant  the  use  made  of  them ;  for  in  neither  is  any  notice 
taken  of  in/ants.  Though  the  case  of  in&nts,  as  well  as  of  idiots  and  lunatics, 
should  be  admitted  to  belong  to  the  crown,  yet  something  further  is  necessary 
to  prove  that  the  chancellor  is  the  person  constitutionally  delegated  to  act 
for  the  king.  It  is  no  wonder,  therefore,  that  lord  Chancellor  Hardwicke 
took  occasion  to  disapprove  of  comparing  the  court's  jurisdiction  ever  infants 
with  that  over  idiot«  and  lunatics.  2  Atk.  815.  As  to  the  writs  relative  to 
the  appointment  and  removal  of  guardians  in  the  Renter,  they  merely  relate 
to  suits :  which  is  of  very  different  consideration  from  general  guardians.  See 
Index  to  Reg.  Brev«  Oriff.  tit.  Oustodes.  Nor  will  it  answer  the  purpose,  to 
attempt  including  guardianship  in  the  idea  of  trusts^  which  are  the  peculiar 
objects  of  equitable  jurisdiction,  as  it  must  be  seen  that  this  is  an  overstrained 
refinement ;  for  though  guardianship,  in  the  common  acceptation  of  the  word 
trust,  may  be  properly  so  denominated,  yet  it  as  surely  is  not  so  in  the  technical 
sense  in  which  our  lawyers  use  the  word,  and  Chancery  ezereises  a  jurisdiction 
over  trusts ;  for,  in  this  latter,  trusts  are  invariably  applied  to  property y  espe- 
cially real  estates,  and  not  to  the  person, — However,  we  must  not  be  under- 
stood by  these  remarks  to  controvert  the  present  legality  of  the  jurisdiction 
thus  exeroised  in  Chancery  over  infants ;  our  intent  being  simply  to  show 
that  such  jurisdiction  is  not,  as  far  as  yet  appears,  of  ancient  date;  and  that, 
though  it  is  now  unquestionable,  yet  at  first  it  seems  to  have  been  an  usur- 
pation, for  which  the  best  excuse  was,  that  the  case  was  not  otherwise  suffi- 
ciently provided  for.  Our  conjecture,  as  to  the  late  commencement  of  this 
branch  of  jurisdiction  in  Chancery,  is  strengthened  by  some  precedents,  which 
have  been  obligingly  communicated  to  us  by  a  respectable  gentleman  in  the 
Register's  office.  According  to  these,  the  first  instance  to  be  found  of  a 
guardian  appointed  by  the  chancellor,  on  petition  mthout  biR,  was  in  1696,  in 
the  case  of  Hampden.  But  since  that  time,  the  Court  of  Chancery  hath  exer* 
cised  the  power  of  appointing  guardians,  without  its  being  once  called  into 
question.  Therefore  in  the  case  of  Lady  Teynham  against  Mr.  Lennard,  which 
was  heard  on  an  appeal  to  the  lords  in  1724,  the  counsel  for  the  respondent 
very  properly  stated  it  as  a  thing  fixed,  that  the  lord  chancellor  was  intrusted 
with  that  part  of  the  crown's  prerogative  which  concerned  the  guardianship 
of  infants.  1  Brown  Cas.  in  Pari.  544.  1  Brown  Ch.  Ca.  500.  Under  the  same 
idea  too,  the  last  marriage  act  refers  to  the  chancellor  for  the  appointment  of  a 

guardian 
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attainder  of  felooj  or  treason ;  because  he  hath  nothing  to  his 
owne  oso;  bnt  to  the  nee  of  the  heire. 

Also 

guardian  to  consent  to  marriage,  where  the  infant  is  without  a  guardian,  and 
the  mother  is  not  living.  26  G.  2.  o.  88.*  s.  11.  See  a  case  of  importance 
on  this  subject,  where  tne  child  is  illegitimate,  Home  t.  Lydiard,  published 
bj  Br.  Croke.==In  the  MSS.  notes  of  sir  Eardelj  Wilmot  there  is  the  fol- 
lowing case : — Eh  parte  Lord  AbergaTcnnj.  Lord  A.  being  above  the  age  of 
fourteen,  and  his  father  having  died  intestate  without  appointing  him  a  guardian, 
petitioned  to  have  Mr.  Pelham  appointed  his  guardian,  and  to  have  a  mainte* 
nance  allowed  him,  and  that  a  receiver  might  be  appointed. — ^Lord  Chancellor. 
This  court  has  never  appointed  a  receiver  without  a  bill  depending,  and  sir 
Jos.  Jekjll  was  the  first  who  ever  appointed  a  guardian  in  this  summary  way 
without  a  bill.  Lord  A.  being  in  court,  nominated  Mr.  Pelham,  and  it  was 
referred  to  the  master  to  fix  the  maintenance." 

The  third  kind  of  guardian,  not  hitherto  mentioned,  is  guardian  by  appoint- 
ment of  the  ecclesia^ical  court.  The  right  of  appointing  guardians  for  the  per- 
sonal estate,  and,  if  there  is  no  other  guardian  by  tenure  or  otherwise,  for  the 
person  also,  is,  we  understand,  claimed  by  the  ecclesiastical  court.  Swinburne 
takes  notice  of  such  a  guardian  ;  but  confines  his  observations  on  the  appoint- 
ment and  his  extent  of  power,  to  the  custom  within  the  province  of  York» 
Swinburne  on  Testam.  1st  ed.  99.  b.  In  a  case,  first  before  the  king's  bench  in 
lord  Hale's  time,  he  admitted  the  right  of  the  ecclesiastical  court  to  appoint  a 
curator  of  the  personal  estate ;  and  after  his  death  the  court  inclined  to  the 
same  opinion.  2  Lev.  162.  T.  Jo.  90.  In  another  case  soon  after,  the  court 
of  king's  bench  allowed  the  right  as  to  the  infant's  portion,  but  denied  it  over 
the  penon.  8  Keb.  884.  In  the  next  case  on  the  subject,  the  question  as  to 
the  right  was  largely  debated  on  a  plea  in  prohibition.  This  alleged  that  by  the 
common  law  used  and  approved  in  England,  if  any  person' by  his  will  devises  any 
goods  to  his  children,  the  ordinary  before  whom  the  will  is  proved,  hath  used 
to  commit  the  custody  of  the  sons  and  their  portions  till  fourteen,  and  of  the 
daughters  and  their  portions  till  twelve,  except  where  they  are  in  the  custody 
of  any  other  by  reason  of  any  tenure,  or  by  the  father's  appointment ;  and  if  any 
person  detained  such  infants  and  their  portions,  the  ordinary  hath  also  used  to 
compel  the  delivery  of  them  by  ecclesiastical  censures.  2  Lev.  217.  But  on 
a  demurrer  this  plea  was  overruled,  and  the  prohibition  ordered  to  stand ;  the 
latter  being  founded  on  the  libel  in  the  suit  in  the  ecclesiastical  court,  which 
had  stated  the  right  in  a  more  extensive  way ;  for  the  libel  was,  that  by  the  eccle- 
siastical law,  every  person  having  the  tuition  of  any  infant  under  age,  by  the 
will  of  the  father,  or  per  judieem  competentem,  ouffhtto  have  the  custody  of  the 
infant  and  suit  in  the  ecclesiastical  court  for  the  detainer.  After  this  case  we 
find  nothing  on  the  subject  for  a  long  time.  But  in  a  case  of  temp.  Gko.  2. 
Ijcc,  justice,  casually  takes  notice  of  the  ecclesiastical  court's  appointment 
without  objection,  saying,  that  the  course  of  the  spiritual  court  is,  that  if  the 
infant  is  under  seven  years,  they  choose  a  curator,  but  if  he  is  seven  he  chooses. 
Fitzgib.  164.  However,  in  a  loose  note  of  a  still  later  case,  lord  chancellor 
Hardwicke  is  made  to  say,  that  only  guardians  ad  litem  can  be  appointed  by  the 
ecclesiastical  court.  14  Yin.  Abr.  176.  pi.  7^  in  a  note.  In  another  case,  the 
report  of  which  is  more  to  be  relied  upon,  the  same  respectable  judge  repro- 
bated it  as  a  presumption  in  the  ecclesiastical  court  to  appoint  a  guardian  of 
the  person  and  estate,  and  declared  their  appointment  of  any,  except  when  a  suit 
was  depending,  to  be  an  interference  with  his  power  as  chancellor ;  and  so  dis- 
pleased was  he  in  the  instance  before  him,  as  to  conclude  with  recommending 
to  the  attorney  general,  to  consider,  whether  a  quo  warranto  would  not  lie 
against  the  ecclesiastical  court.  8  Atk.  681.  uttder  a  like  apprehension  of 
the  subject,  the  late  chief  justice  of  the  king's  bench,  in  Miss  Uatley's  case^ 
spoke  of  the  appointment  by  the  ecclesiastical  courts  as  confined  to  guardians 
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PI.  Com.  jn^  Also  if  the  mother  be  oardian  in  socage;  and    rB9*l 

(3  Co.  80.)  taketh  husband;  and  dyeth,  the  husband  shall  not  have     L  ^-  J 

this  custody  by  suryivour  ;  because  the  wife  had  it  en 

auter  droit,  in  the  right  of  the  heire. 

[efl  8  E.  s.  ^  gardian  in  socage  shall  not  [d]  present  to  a  benefice  in  the 

FriBsentm*.  10.  right  of  the  heire ;  because  he  cannot  be  aooomptable  therefore, 

7  £.3.39.  for  that  he  can  make  no  benefit  thereof,  for  the  law  doth  ab- 

lo  E.  8.  6.'  horre  simony;  or  any  c6rrupt  contract  for  benefices ;  and  there- 

F.  N.  B.  38.  fore  in  that  case  the  heire  shall  present  himselfe  (1).  And  Briiton 

31  B-  3.  speaking  of  these  gardians  said  well,  Zes  queux  gardeins  9ont  pints 

Britton^'ios^'  '^^^'"^  9y^  ^arc^ei'ns  (that  is)  which  gardiens  are  rather  servants 

164.    Fleta,'  than  gardians. 

Ub.  1.  oap.  10.  (2  Ro.  Abr.  41.    Cro.  Jam.  99.    3  Inst  166.    Post.  120.  a.) 

^^  He  shall  render  an  account,  dhc.  after  the  heire  aceomplisheih 
the  age  of  14  yeares."  This  point  hath  been  much  controverted 
in  our  bookes;  and  the  causes  of  the  doubts  have  beene,  1.  Upon 

the 

in  litem,  and  therefore  as  perfectly  insignificant.  Burr.  t.  8.  p.  1436.  These 
authorities  being  brought  before  the  reader,  we  shall  leave  him  to  his  own 
judgment;  with  this  further  information  only,  that  in  the  warm  debates  in 
parliament  about  the  late  marriage  act,  this  species  of  guardianship  is  said  to 
have  been  incidentallv  discussed. 

The  fourth  kind  of  guardian,  not  yet  enumerated;  is  the  guardian  ad  litem. 
But  of  this  special  guardian  it  may  suffice  for  the  present  purpose  to  observe; 
that  the  power  of  appointing  such  is  incident  to  all  courts ;  and  that  the  king 
may,  as  it  is  said;  by  letters  patent  appoint  a  guardian  to  prosecute  or  defend 
for  an  infant  in  suits  generally,  though  such  appointments  have  been  long  out 
of  use.     F.  N.  B.  27.  L.     So  further  as  to  guardian  ad  litem,  post.  135  b. 

In  the  preceding  notes  about  guardianship  we  have  purposely  confined 
ourselves  to  the  subject  exclusive  of  the  royal  family.  Their  case  is  too 
delicate  to  warrant  our  touching  on  the  subject  without  better  materials  than 
we  are  at  present  possessed  of.  Therefore  we  can  only  refer  to  the  ar- 
guments in  the  case  on  the  king's  right  in  respect  to  the  education  and 
marriage  of  his  firand-children;  which  was  referred  to  the  judges  in  the 
reign  of  Oeorge  t£e  first.  See  Fortesc.  Rep.  401.  &  post.  138.  b.  note  1. — 
[Note  70.] 

(1)  S.  P.  ace.  ante  17.  b.  post.  120.  a.  S.  P.  ace.  as  to  guardian  by  nurture. 
Gro.  Jam.  99.  In  another  work  lord  Coke  extends  the  doctrine  so  far,  as  to 
say  that  the  infant  shall  present,  whatsoever  his  age  maybe.  3  Inst.  156.  But 
some  suppose  the  guardian  to  have  the  right  of  presenting  in  the  name  of 
the  infant.  Others  again  admit  the  right  of  the  infant  in  general,  but  add, 
that  if  the  infant  be  of  such  tender  years  as  not  to  have  any  discretion,  then 
the  ffuardian  should  present  for  him.  See  Yin.  Abr.  Guardian,  Q.  pi.  2.  But 
the  Taw  seems  now  settled  in  the  full  extent  of  lord  Coke's  opinion  by  a  de- 
termination of  lord  chancellor  King.  In  a  cause  before  him  in  advowson 
had  been  conveyed  to  trustees  on  trust  to  present  such  person  as  the  grantor, 
his  heires  or  assigns,  should  by  deed  appoint  ]  and  on  the  principle  that  an  infant 
of  amy  age  may  present,  his  lordship  confirmed  an  appointment  by  an  infant 
heir,  though  it  appeared  that  the  child  was  not  a  year  old;  and  that  the  guardian 
guided  the  child's  pen  in  making  his  mark;  and  putting  his  seal.  2  l2q.  Cas. 
Abr.  Infant,  B.  pi.  3.  Vin.  Abr.  Collation,  A.  pi.  10.  Wats.  Clergym.  L.  ed. 
1747;  p.  140.  See  alsO;  3  Atk.  710. — However;  though  this  decision  may  re- 
move all  doubts  about  the  legal  right  of  an  infant  of  the  most  tender  age  to 
present;  still  it  remains  to  be  seen;  whether  the  want  of  discretion  would  induce 
a  court  of  equity  to  control  the  exercise;  where  a  presentation  is  obtained 
from  an  infant  without  the  ooooazrence  of  the  guardian.^Note  71.] 


L.  2.  C.  5.  Sect.  12a     Of  Socage.  [89.  a. 

the  words  of  the  statute  of  [e]  Merlehridge,  oa.  17.     2.  Upon  the  [«]  it  ii  called 
originall  writ  of  account  against  the  ^irdian  in  socage.     The  ^^  Sutute  of 
words  of  the  statute  be,  dim  ad  legitimam  CBtatempervenerit  nbi  ^^!^^^' 
respondeat,  dec,  and  legitima  astcu  [/]  lawfoll  age  is  xzi.  yeares.  parliament  in 
Also  the  writ  of  accompt  reciteth  the  said  statute,  quare  dun  de  ^2  H.  8.  was 
communi  corutilio  regiii  nottri promaum  nt  qudd  custodes  terra'  r /t*?*  w*^" 
rum  ds  tenem^ntorum,  qua  tenentur  in  $ocagto,  Kasredibu*  terror  wj^t.  lOO.  ' 
rum  de  tenementorumtuorum,  dtm  adplenam  oetaiempervenerintj  18  E.  8.  65. 77. 
reddant  rationabUem  compotum.     [yj  Whereupon  it  is  gathered  ^i?'h  « 
that  no  action  of  account  did  lye  against  the  ffardian  in  socage  at  q^,  31. ' 
the  common  law,  untill  the  heire  be  of  his  lawtnll  see  of  21  yeares.  F.  N.  B.  lis. 
But  as  to  the  first  (legitima  ceia$)  as  the  statute  [a]  speaketh,  or  ^  ^*  ^-  ^^' 
plena  aOat  (as  the  writ  doth  render  it)  are  to  be  understood  iecun'  Zeooant.120. 
dUm  9uhjectam  materiam^  that  is  of  the  heire  of  socage  land,  17  B.  2.  ibid, 
whose  lawful!  and  full  age  as  to  the  custody  of  ffuardianship  is  ^^-^*  «... 
14.     And  as  to  the  recifcall  of  the  statute,  [i]  it  Is  evident  that  Joint 
an  action  of  account  did  lye  against  gardian  in  socage  at  the  com-  14  B.  8.  ib. 
mon  law ;  and  that  the  statute  was  made  in  affirmance  or  decla>  l^****  ^^*  ^^^- 
ration  of  the  common  law ;  for  the  statute  speaketh  onely  de  ctM-  m^ig^/j^^' 
todid  parenttm,  that  is  of  a  gardian  in  right ;  bat  yet  an  action  Atowi7/220.  - 
of  account  lyeth  against  him  that  occupieth  the  land  as  gardian,  (2  Inst.  880. 
albeit  he  be  not  of  the  blood  (as  hereafter  shaU  be  said).     And  ^^^^^  ^^^^ 
upon  consideration  had  of  the  said  statute  and  of  all  the  bookes,  Bot.  486.  in 
it  waa  adjudged  in  the  court  of  common  pleas,  PoBch.  16  Eliz,  oommuni  banco. 
Rot.  486,  according  to  the  opinion  of  LiUkton,  that  the  heire  ^^^^  **'  ^• 
after  the  age  of  14  yeares  shall  have  an  action  of  account  against  Britton,  fol. 
the  gardian  in  socage,  when  he  will  at  his  pleasure;  and  so  is  an  183.  b. 
ancient  question  well  resolved  (2).  ^^^A^igR  2 

Britton  was  of  opinion,  that  the  statute  of  Merlebridge,  which  ^rowrj,  220.*  ' 
gave  the  capias  in  account,  extended  to  gardian  in  socaffe,  for  he  17  B.  8.  69. 
wrote  before  the  statute  of  W.  2.  c.  11.     But  kter  bodces  have  ^•'^^'-  ^  ^•• 
over-ruled  this  point,  that  no  capias  lyeth  a|;ainst  gardian  in  ^^  ^^' 

socage,  for  the  statute  eztendeth  to  bailifes  on^.  Neither  doth 
the  statute  of  W.  2.  extend  to  gardian  in  socage,  for  that  speak- 
eth only  de  tervientibuSf  haUivisy  camerariis,  dc  reeq>tor%bus, 

^^But  such  gardian  upon  his  account  shall  have  aUowanee  of  The  statnte  of 
all  his  reasonMe  costs  and  expenses  in  all  things**     (3)  And  this  Herlb.  intended 
is  due  to  all  accountants  by  the  common  law  (4) ;  and  so  it  is  ^7  ^^ttiaca.  17. 

declared 

(2)  But  against  a  testamentary  or  other  guardian,  whose  authoritv  doth  not 
determine  till  the  infant  is  twenty-one,  or  being  a  female  attains  that  age  or 
marries,  the  infant  cannot  have  action  of  account  before ;  for  the  rule  of  the 
common  laic  is,  that  account  shall  not  lie  whilst  the  guardianship  continues. 
However,  in  equity  the  infant  may  by  prochein  amy  sue  his  guardian  for  an 
account  during  the  minority.  2  Yem.  842.  2  P.  Wms.  119.  1  Yes.  91.  8 
Atk.  625.    2  Ves.  484.     Mitf.  pi.  25.— [Note  72.] 

(8)  Therefore  a  guardian  cannot  be  charged  in  account  as  a  receiver; 
because  then  he  would  lose  his  costs  and  expenses ;  these  it  is  said  being  in 
general  allowed  only  to  guardians  and  bailiffs,  and  not  to  receivers.  Post.  172.  a. 
—[Note  78.] 

(4)  The  rule  seems  expressed  too  generally;  lord  Ooke  elsewhere  telling 
us,  that  a  receiver,  who  is  one  of  the  three  denominations  of  accountants 
known  to  our  law,  cannot  charge  for  costs  and  expenses,  except  in  some 
special  cases  in  favour  of  trade  and  merchandise.  Post.  172.  1  Freem.  878. 
—[Note  74.] 
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deckred  by  the  said  statate  of  Merlehridge,  Moltns  fp$u  euttodOmt 
roHanalihui  rnuiB  mm. 

41  &  8. 9.  <^  Allowance."  What  other  allowances  shall  the  ffardian  hare  ? 


y  B^s  ^^'  If  thegardiaii  reoeive  the  rents  and  profits  of  the  lands,  and  be 
Aeeoniit,  IIL  robbed  of  the  same,  whether  shall  he  be  discharged  thereof  npoA 
29  Am.  S8.  his  accoant  ?    And  it  seenieth,  that  if  he  be  robbed  without  his 

AW  I'  14**'  default  or  negligence  he  shall  be  dischar^i^  thereof  (6).  As  if 
10  H.  7. 25.  ^  bailife  of  a  manor,  or  a  receiver^  or  a  Victor  of  a  merchant,  or 
10  K.  6.  21.'  the  like  accountant,  be  robbed,  he  shall  be  discharged  npon  his 
2  E.  4. 16.  accounts     And  seeing  the  gardian  shall  be  charged  as  bailife 

l^  ib.  m  '^^'^  ^^  heire's  age  of  14,  and  be  discharged  sftet  his  ao- 
(Cni  El'is.  210.  connt  if  he  be  robbed,  pari  raiione  if  he  be  robbed  before  tbe 
1  Bo.  Ab.  2, 8.  age  of  14.  But  otherwise  it  is  of  a  carier,  for  be  hath  his 
^'^^  hire  (6),  and  thereby  implicitely  undertaketh  the  safe  delivery 

of  the  goods  delivered  to  him,  and  therefore  he  shall  answ^ 
•  wi  4A  m-      *^®  v^loo  of  them  if  he  be  robbed  of  them  (7).     Note  the  diver- 
inter  ^odliefe   ^^Jy  ^^^  ^  ^^  ^^^^  resolved  *  in  the  king's  bench, 
and  CurtiM.  (8)    (4  Co.  S3  b.    Gro.  Elis.  815.    Cro.  Jam.  188.    Noy.  126.)    29  Ass. 
p.  t^    (Cro.  JaoL.  188, 180.) 

So  it  is  if  goods  be  delivered  to  a  man  to  be  safely  kept,  and 
after  those  goods  are  stollen  from  him,  this  shall  not  ezcnse 
'  him ;  becanse  by  the  acceptance  he  undertook  to  keepe  them 
safely,  and  therefore  he  must  keepe  them  at  his  perill. 

So  it  is  if  goods  be  dehvered  to  oue  to  be  kept,  for  t^  be  kept 
and  to  be  safely  kept  is  all  one  in  law  (%).  But  7f  the  goods  be 
delivered  to  him  to  be  kept  as  he  would  keepe  his  dWne,  there  if 
they  be  stollen  from  him  without  his  default  or  negb'gcnce,  he 

shall 

(5)  The  rule  is  the  same  as  to  trustees,  though  for  their  greater  security  it 
is  usual  to  insert  special  provisions  in  the  instrument  creating  the  trust.  2  Ghs. 
Caa.  2.— [Note  75.] 

(6)  But  the  hire  h&  not  the  mdy  or  j^rtnc^po^  ground,  on  which  tiie  carrier  is 
liaole  \  for  factors,  though  they  also  rec^ve  a  reward,  are  not  so,  except  for 
negligence  or  by  reason  of  a  special  undertaking.  The  great  cause  of  the  laws 
charging  the  carrier  is  tfad  public  employment  be  exercises.  1  Ld.  Kaym.  917. 
1  SaTk.  143.     12  Mod.  487.— [Note  76.] 

(7)  This  is  by  the  common  lato  or  general  cxxsiam  of  the  realm ;  and  to  recite 
it  in  the  declaration,  as  is  sometimes  the  practice  both  with  respect  to  inn- 
keepers and  earners,  seems  not  only. unnecessary  but  even  rather  improper f 
because  it  tends  to  confound  the  distinction  between  ^fecial  customs,  which 
ought  to  be  pleaded,  and  the  general  custom  of  the  realm,  of  which  the  courts 
are  bound  to  take  notice  without  pleading.  Accordingly  it  seems  admitted  in 
several  books,,  that  describing  the  defendant  to  be  a  common  cctrrier,  without 
nny  thing  more,  is  sufficient.  Hob.  18.  1  Sid.  245.  Hard.  485.  8  Mod.  227. 
Wils.  V.  parti,  page 281.— [Note  77.] 

(8^  S.  C.  Mo.  462.     Ow.  57.     1  Ro.  Abr.  2. 

(9)  This  doctrine  was  denied  by  the  court  in  the  great  case  of  Coggs  and 
Barnard ;  and  it  is  now  understood,  that  acceptance  of  goods  to  be  kept  gene- 
raUy  is  merely  an  undertaking  to  keep  them  as  the  party  receiving  keeps  his 
own.  2  L.  Baym.  911. — ^In  Cogcs  and  Barnard  the  action  was  for  so  negli- 
gently carnring  some  hogsheads  of  brandy  that  one  of  them  was  staved ;  and 
on  motion  m  arrest  of  judgment,  the  court  held  that  a  sitjfflctent  consideration 
appeared  in  the  declaration,  though  it  was  wholly  grounded  on  a  special  under- 
taking to  carry  safely,  without  stating,  either  that  the  defendant  was  to  have 
hire,  or  that  he  was  a  common  ca/rrier, — [Note  78.] 


L.  2.  C.  5.  Sect.  123.     Of  Socage.  [89.  a.  89.  b. 

shall  be  discharged.  So  if  goods  be  delivered  to  one  aa  a-  gage 
or  pledge,  and  they  be  stoUen,  he  shall  be  discharged;  because 
he  hath  a  property  in  them  (10),  and  therefore  he  ought  to  keepe 
them  no  otherwise  than  his  owne;  but  if  he  that  gaged  them, 
tendred  the  money  before  the  stealing,  and  the  other  refused  to 
deliver  them,  then  for  this  default  in  him  he  shall  be  charged. 

If  A,  leave  a  chest  locked  with  ^.  to  be  kept,  and  s  R.  2.  tit 

[89. 1  taketh  away  the  key  with  him,  and  i^acquainteth  not  Betinae,  69. 
b.    }  B,  what  is  in  the  chest,  and  the  chest  together  with  ^(^xs\) 
the  goods  of  B.  are  stolen  away;  B,  shall  not  be  (Doot  A  Btad. 
charged  therewith,  beoaOse  A.  did  not  trust  B.  with  them,  as  129.  b.) 
this  case  iB(l).     And  that  which  hath  beene  said  before  of 
stealing,  is  to  be  understood  also  of  other  like  accidents,  as  ship- 
wrecke  ny  sea,  fire  by  lightning,  and  other  like  inevitable  acci- 
dents (2).     And  all  these  cases  were  resolved  and  adjudged  in 
the  kind's  bench*.     And  by  these  diversities  are  all  the  bookes  *  Pueh.  43  Elii. 
concernmg  this  point  reconciled  (8).  ^^  Southeota 

Note,  reader,  it  is  necessary  for  any  that  receiveth  goods  to  be  Detin^   "* 
kept,  to  receive  them  in  this  special]  manner,  viz.  to  be  kept  as  (4  Co.  83.  b.) 
his  owne,  or  to  keep  them  at  the  perill  of  the  owner  (4).     But 
now  is  Liitletan  to  be  further  heard. 
''And 

(10)  Lord  ch.  j.  Holt  thought  this  reason  insufficient,  and  justly  as  it  seems. 
Other  bailees  have  a  property,  that  is,  a  tpecial  &nd  limited  one;  and  what  hath 
the  pawnee  more?  The  only  difference  is  in  the  degree;  the  pawnee's  property, 
though  not  absolute^  being  rather  more  enlarged,  and  for  some  purposes  a  bene- 
ficial  one.  2  L.  Raym.  91Q.  Com.  Pig.  tit.  Mortgagey  and  Yin.  Abr.  tit.  Paton. 
But  whatever  the  difference  may  be  in  point  of  property,  it  is  become  imma- 
terial so  far  as  regards  the  use  made  of  it  by  lora  Coke;  because  now  general 
bailees  of  goods  are  not  deemed  any  further  chargeable  for  the  loss  of  them 
than  pawnees.     1  Roll.  338.     Salk.  522.     3  Burr.  1593.— [Note  79.]. 

(1)  In  the  case  here  stated,  the  not  informing  B.  what  was  in  the  chest  is 
relied  on  as  the  material  circumstance;  but  the  modern  doctrine  would  make 
it  unnecessary  to  resort  for  aid  from  it,  as  according  to  that  B,  would  not  be 
chargeable,  though  he  had  known  the  contents  of  the  chest.  However,  there 
are  cases  which  turn  upon  the  giving  of  such  information.  All.  93.  1  Yentr.  258. 
Carth.  486.    1  Stra.  145.    Law  of  Nisi  Prius,  ed.  1775,  p.  71.— [Note  80.1 

(2)  Here  lord  Coke  joins  losses  by  shipwreck  and  lightning,  and  other  uke 
inevitable  accidents,  with  those  by  stealing;  but  other  authonties  make  a  dis- 
tinction, and  according  to  them,  neither  carriers  nor  masters  of  ships  are  re- 
sponsible for  losses  by  acts  of  God  or  of  the  ktng*s  enemies.  2  Bulst.  280.  2 
Iv  Raym.  918.     Yin.  Abr.  tit.  Master  of  a  Ship,  B.  pi.  12.-i-[Note  81.] 

(3)  The  old  doctrine  about  bailments  will  be  found  at  large  in  Southcote's 
case,  which  is  cited  by  lord  Coke  in  the  margin.  For  the  modem  doctrine,  the 
student  should  consult  the  famous  case  of  Coggs  and  Barnard  already  cited. 
Lord  chief  justice  Holt's  argument  in  that  case,  as  reported  by  lord  Raymond, 
particularly  merits  attention ;  it  being  a  most  masterly  view  of  the  whole  sub- 
ject of  bailment.  Another  important  case  connected  with  the  same  subject  is 
that  of  Lane  and  Cotton,  in  which  three  judges  against  Holt  held,  that  action 
on  the  case  will  not  lie  against  the  Master  of  the  General  Post-Office  for  the 
loss  of  a  letter  with  exchequer  bills  in  it.  12  Mod.  472.  See  further  the  fol- 
lowing books,  which  are  citations  from  a  note  by  the  editor  of  the  11th  edition. 
— 21  E.  4.  55.  4E.  3.  6.  2  H.  7.  IL  Palm.  648.  W.  Jo.  179.  Grot.de 
Jur.  Bell.  1.  2.  c.  12.  s.  13.  Pnffend.  de  Jur.  Nat.  1.  5.  c.  4.  s.  6,  7;  and  Dom. 
Loix  Civ.  1.  1. 1.  5.  s.  2.  t.  6.  s.  3.  t.  7.  s.  3.-3  Atk.  47.— [Note  82.] 

(4)  We  have  already  observed,  that  in  general  this  distinction  is  now 

exploded. 
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^'And  if  nich  gardicM  many  the  heire  within  age  of  14 
yeare^j  dx*'  For  if  he  nuurrj  the  heire  after  14,  he  is  out  of 
his  costodjy  and  no  aooonnt  shall  be  made  therefore. 

'^ He  ihaU account  to  the  heire"  He  shall  aooount  for  the 
marriage  of  the  heire,  vis.  for  so  moch  as  any  man  hon&fde  had 
ofiered  for  the  marriage,  or  wonld  give  in  marriage  nnto  him. 

1  Ro.  Abr.  ^^  Or  to  his  executors"  Not  (5)  that  an  infant  of  the  age  of  14 
908. 910.  may  make  his  will  (as  some  hereupon  have  collected);  hut  the 
Cro.  ChA.  79.)     meaning  of  Littleton  is,  that  if  after  his  marriage  he  accomplish 

his  age  of  18  yeares,  at  what  time  he  may  make  his  te8tament(6), 

and 

exploded.  Ante  89.  a.  note  9.  See  further  tit.  Bailment  and  OarrteTj  in  New 
Abr.  tit.  Bailment  and  Action  for  Negligence^  in  Yin.  tit.  Action  on  the  com 
for  misfeasance^  in  Com.  Big.     Law  of  Nisi  Prius,  ed.  1775,  p.  69. 

(5)  It  is  note  in  all  the  former  editions,  but  not  is  apparently  the  true  reading. 

(6)  There  is  a  great  abundance  of  irreconcilable  opinions  in  our  books  about 
the  earliest  i^  at  which  a  will  may  be  made  of  personal  estate.  Here  lord 
Coke  states  18  to  be  the  age;  thou^  the  reasons  and  authorities  in  fiivour  of 
that  time  do  not  appear. — Others  mention  17,  that  being  the  age  at  which  an 
administration  during  the  minority  of  an  executor  determines.     1  Yem.  255. 

2  Yem.  558.  But  this  opinion  was  probably  founded  on  an  idea,  that  our  spi- 
ritual courts  make  no  difference  between  the  time  for  acting  as  an  executor  and 
the  time  for  making  a  will,  which  is  clearly  a  mistaken  notion.  However,  it 
receives  some  countenance  from  the  decisive  manner  in  which  a  late  chancellor 
of  the  first  authority  mentions  17,  and  the  ambiguous  terms  in  which  he  speaks 
of  an  earlier  i^.  1  Yes.  803.  3  Atk.  709. — According  to  others  15  is  the 
age  for  malesj  if  the  party  can  be  proved  of  sufficient  discretion;  but  we  are  not 
informed  why,  and  therefore  little  respect  is  due  to  this  opinion,  if  that  can  be 
deemed  one,  which  in  fact  was  nothing  more  than  a  loose  dictum.  2  Yem.  469. — 
Others  doubt,  whether  any  time  before  21  is  not  too  early;  because  none  can 
be  administrators  till  th^  have  attained  that  age.  1  Yem.  326.  The  reasons 
usually  assigned  for  not  granting  administration  to  any  person  under  21  are, 
that  an  administrator  being  created  by  statute  his  age  should  be  according  to 
the  common  law,  and  that  the  statute  of  distribution  requires  the  security  of  a 
bond  from  an  administrator,  which  an  infiuit  cannot  give.  See  the  books  cited 
in  Yin.  Abr.  Executors^  L.  3.  pi.  6.  The  latter  reason  against  an  infiint's  being 
administrator  is  the  most  forcible;  but  both  seem  equally  inapplicable  to  the 
other  point;  the  power  of  making  a  will  of  personad  estate  not  being  derived 
from  or  regulated  by  any  statute,  and  the  giving  of  a  bond  being  foreign  to  the 
case  of  a  testator. — ^In  Perkins /ncr  is  said  to  be  the  age  for  making  a  will  of 
personalty;  but  though  this  is  the  time  mentioned  in  the  old  as  well  as  the  new 
editions  of  this  book,  yet,  as  Swinbume  well  observes,  it  appears  to  be  an 
error  of  the  press  bv  omission  of  the  figure  x,  and  most  probably  xiiii.  was  the 
age  intended.  Perk.  sect.  503.  Swinb.  Testam.  part  2.  sect.  2.  Off.  of  Ex. 
cap.  18. — ^The  last  opinion  on  the  subject,  and  that  most  to  be  relied  upon, 
distinguishes  between  males  and  females^  making  the  testamcfUary  power  to 
commence  in  the  former  at  14,  and  in  the  latter  at  12.  At  these  ages  the 
Boman  law  allowed  of  testaments,  and  the  civilians  agree  that  our  ecclesiastical 
courts  follow  the  same  rule;  and  to  them  we  ousht  principaUy  to  resort  for 
information  on  testamentary  subjects;  because  these  being  so  peculiarly  of 
spiritual  conusance,  they  speak  more  ex  tripode  juridico,  to  use  the  phrase  of  a 
great  author,  than  our  common  lawyers.  Swinb.  on  Testam.  part.  2.  sect.  2. 
Qodolph.  Orph.  Le^.  276.  2  Strab.  Dom.  11.  Har.  Justin.  Instit.  1.  2. 1 12.  s.  1. 
But  the  doctrine  is  not  sustained  by  the  authority  of  civilians  only.     Some 

respectable 
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and  constitnte  executors  for  his  goods  and  ohattellS;  and  the 
words  are  so  to  be  understood,  as  may  stand  witii  law  and  reason. 
Note,  exeeutors  could  not  have  an  action  of  aooount  at  the  com-  7  b.  s.  62. 
mon  law,  in  respect  of  the  privity  of  the  account}  but  the  stat-  19  B.  3. 
ute  of  W.  2.  oa.  23,  hath  given  the  action  of  account  to  execu-  ^g^^g*^ Vo- 
ters, the  statute  of  25  E,  3.  oa.  6,  to  executors  of  executorSi  and  31  b!  3!  tit 
the  statute  of  31  E,  3.  0.  11,  to  administrators.  Aeooant,  57. 

''  Hujt  he  would  many  him  toithout  taking  die  valued*  So  as  3  B.  3. 10. 
the  gardian  shall  not  account  only  for  that  which  he  shall  receive  ^  '•  3. 
in  this  case,  but  for  that  also  which  he  might  receive.  «  K*S'^tt>i^'45 

6  R.  9. 

<'  Unless  that  he  marrieih  him  to  ntch  a  marriage,  that  is  <u  Aoeoant»  47. 
much  worthy  dx"     This  needeth  no  explanation. 
If  the  heire  in  socage  be  ravished  out  of  the  custody  of  the  hul  3  B.  s. 

fardian,  and  the  ravisher  marrieth  the  heire,  the  gardian  shall  ooram  Bsp, 
ave  a  writ  of  ravishment  of  ward,  and  recover  the  value  of  the  S^*"  ?^,^«nw 
marriage, &o.  and  shall  account  to  the  heire  for  the  same.  f!^b. 'istLL 

AUO.    23  B.  3.  65.    1  B.  3.  I9/2O. 

And  the  guardian  in  socage  is  bounden  by  law,  that  the  heire 
be  well  brought  up,  and  that  his  evidences  be  safely  kept. 

The  grandmother  of  the  sonne  and  heire  of  John  BemeviU,  who  Trin.  l  H.  5. 
held  the  manor  of  ToUngton  in  the  county  of  Midd.  in  socage,  ^™  ^^ 
recovered  the  heire  in  a  ravishment  of  ward  against  Simon  Ohevin^ 
which  had  married  the  step-mother  of  the  heire ;  and  by  the  rule 
of  the  courte,  the  plaintif ei>ro  nutriturS.  hairedis  etpro  custodid 
evidentiarum  invenit  plegtos 


Sect  124. 

J  iVD  if  any  other  man^  who  is  not  the  next  friend^  occupies  the  lands 

or  tenements  of  the  heire  as  gardian  in  socage^  he  shall  be  compelled 

to  yielde  an  account  to  the  heire,  as  well  as  if  he  had  beene  next  friend  ; 

for  it  is  no  plea  for  him  in  the  writ  of  account  to  say^  that  he  is  not  the 

next  friend^  ^e.  but  he  shall  answer  whether  he  hath  occupied  the  lands  or 

tenements 

respectable  books,  written  by  common  lawyers,  mention  12  and  14  for  the 
same  purpose ;  prohibitions  have  been  refused  by  the  king's  bench,  when  ap- 
plied for  to  restrain  the  ecclesiastical  courts  from  allowing  wills  made  at  such 
early  ages ;  and  there  are  instances,  in  which  the  doctrine  hath  been  recognized 
and  adopted  by  the  court  of  chancery.  Off.  of  Ex.  cap.  18.  Shep.  Touchst.  403. 
T.  Jo.  210.  2  Show.  204.  Comb.  60.  Prec.  in  Cha.  316.  Gilb.  Eq.  Rep.  74. 
Mos.  5.  To  conclude  this  point,  it  may  be  added,  that  as  on  the  one  hand  the 
rule  of  the  ecclesiastical  courts,  in  holding  12  and  14  to  be  ages  at  which  males 
and  females,  according  to  the  difference  of  sex,  first  have  the  power  of  making 
wills  of  personalty,  seems  now  well  established ;  so  on  the  other  hand  it  is  in 
some  degree  consonant  to  the  doctrine  of  our  common  law ;  for  though  that  is 
silent  as  to  the  age  for  wills  of  personalty,  these  being  the  subjects  of  a  different 
law,  yet  it  adopts  the  same  standard  01  12  and  14  for  other  purposes,  and  so 
far  deems  them  the  ages  of  discretion,  as  to  give  infants  of  those  ages  the 
power  of  choosing  guardians,  and  to  presume  that  they  are  doH  capaoes  in 
respect  to  crimes.    1  Hal.  H.  P.  C.  22.— [Note  83.] 


89.  b.  90.  a.]        Of  Socage.  L.  2.  C.  5.  Sect.  125. 

tenements  asgardian  in  socage  olr  no.  But  qusare,  if4i\ft€T  the  heire  hoik 
aeeompliehed  the  age  of  14tjfeareSf  and  the  gardum  in  socage  eontinualfy 
occumeth  the  land  until  the  hebre  comes  to  full  age,  scD.  of  21  yeares^  tf 
the  neire  at  hisfuU  age  shaU  have  an  actum  of  aeeount  against  the  gar- 
dianjfrom  the  time  that  he  occupied  after  the  said  14  yeareSy  as  gardian 
in  so€€igey  or  against  him  as  his  baUife. 


19  B.  3. 
Atowtj,  231. 
S9  B.  3.  16. 
41  B.  8. 
A9eoant»  86. 
40  B.  8. 1(K  :.. 
18  B.  8.  77. 
38  Ast.  p.  11. 
PI.  Com.  642. 
o  E.  3*  38< 
P.  N.  B.  118. 


18  B.  8. 
Aocoanti  77. 
23  B.  8.  11. 
41  B.  8. 
Aooonnty  86. 

o  B.  3.  38. 
83  B.  3. 
Aoooanty  60. 
7B.  4. 
F.  N.  B.  118. 


"  A  ND  if  any  other  man,  toko  is  not  the  nextfriend^  (fee/'  If  ft 
stranger  entreth  into  the  lands  of  the  infant  within  age  of 
14,  and  taketh  the  profits  of  the  same,  the  in^Euit  may  charge  him 
as  gardian  4n  socage.   And  this  doth  well  agree  with  the  writ  of 
account  against  a  gardian  in  socage :  for  the  wolrds  be.  Idem  B. 
prcBfato  A.,  raiionabilem  emwpoibwm,  mum  dt  exitSbnu 
Ml9^provenient&fU8  de  ienru  et  tenementis  iuts  in  N.  qum  fOO.! 
teneniur  in  9ocagio  et  quorum  custodiam  idem  B.  TMbuii  L  '^   J 
dumpned.  A.  in/ra  cetatemfutt  vt  dicitwr.   And  tme  it 
is,  that  in  judgement  of  law  he  had  the  custody  of  the  lands :  and 
he  is  called  tutor  aliennSy  and  the  right  gardian  in  socage  tutor 
proprius;  and  it  is  no  plea  for  him  to  denie  that  he  isprochein 
amy^  but  he  must  answer  to  the  taking  of  the  profits  (l),  as 
Littleton  here  saith. 
10H.7.  7.    4H.7.6.b.    7  H.  7.  9.  ». 

"  But  quaere,  dec'*  This  qucere  came  not  out  of  Littleton's 
quiver ;  for  it  is  evident,  that  after  the  age  of  14  yeares  he  shall 
be  charged  as  bailife,  at  any  time  when  the  heire  will,  either 
before  his  age  of  21  yeares,  or  after  (2). 


Sect.  125. 

ALSO,  if  gardian  in  chivalrie  makes  his  executors  and  die,  the  heire 
being  within  age,  ^c.  the  executors  shall  have  the  wardship  during  the 
nonage^  ^c.  But  if  the  gardian  in  socage  make  his  executors  and  die^  the 
heire  being  mthin  the  age  of  14  yeares^  his  executors  shall  not  have  the 
wardship;  but  another  next  friend^  to  whom  the  inheritance  cannot  de* 
scendy  shall  have  the  wardship,  ^c.  And  the  reason  of  this  diversitie  is,  be- 
cause the  guardian  in  chivalrie  hath  the  wardship  to  his  oume  use,  and  the 
gardian  in  socage  hath  not  the  wardship  to  his  owne  use,  but  to  the  use  of  the 
heire  (l)t.  And  in  this  case  where  the  gardian  in  socage  dyeth  before  any 

account 

t  Tku  noU  «•  tfi  90.  5.  of  the  IZtk  and  lUh  editiwM. 

(1)  That  is,  whether  he  took  the  profits  as  guardian ;  for  if  he  assumed  to 
take  them  in  that  character,  he  shall  answer  for  them  accordingly,  though  he 
was  not  guardian  dejure. — [Note  84.] 

(2)  Notwithstanding  Lord  Coke's  observation  on  the  qttesre,  it  is  in  L.  and 
M. ;  Koh. ;  P.  and  both  of  the  MSS. 

(1)  t  Fitzherbert  cites  two  authorities  which  make  guardianship  in  socage 
grantable.  F.  N.  B.  143.  P.  But  Littleton's  opinion  militates  strongly  to  the 
contrary ',  for  if  such  a  trust  is  so  pertonal  as  not  to  be  transmissible  to  execu* 
tors,  why  should  it  be  so  to  grantees  ?  Accordingly  in  the  arguing  of  a  mod- 
em case  it  seems  to  have  been  taken  for  grauted,  that  guardianship  in  socage 
cannot  be  assigned.     Gilb.  Eq.  Bep.  177. — [Note  86.] 


L.  2.  C.  5.  Sect  125.     Of  Socage.  [90.  a.  90.  b. 

aeeount  made  hy  him  to  the  heirej  of  thie  the  heire  is  without  remedy  j  for 
that  no  writ  of  aeeount  lieth  agahut  the  exeeutors  (2)  %,  but  for  the  king 
onebf, 

^rpOhU  owne  we.**    A  tenant  holdetb  land  of  .a  bishop  by  7  r.  s.  Br.  OSi. 

kniffbts  service,  which  aeigniorie  the  bishop  bath  in  the  40  E-  ^  i^* 
right  of  his  bishoprick,  the  tenant  dieth,  his  heire  within  age,  the  io^]^^£„, 
bishop  either  before  or  after  seisnre  dyeth ;  neither  the  king,  277. 
nor  the  successor  of  the  bishop,  shall  have  the  wardship,  but  (Post  117. 
his  executors.     For  albeit  the  bishop  hath  the  seigniorie  en  auter  ^  ^11^^ 
droits  yet  the  wardship  being  but  a  chattell,  he  hath  in  his  owne  44  b.  S.  42. 
right,  .%nd  a  chattell  cannot  goe  in  the  succession  of  a  sole  oor- 
poraUon,  unless  it  be  in  the  case  of  the  king  (3). 

And  yet  if  a  bishop  have  an  advowson,  and  the  church  become  24  B.  8. 2S. 
void,  and  the  bishop  die,  neither  the  successor  nor  the  executors  t^  ^  3  33 
shall  present,  but  the  king ;  ))ecau8e  it  is  but  a  choae  in  action  (4).  ^  ^^^^  ^f  ^^^ 
And  so  it  is  in  the  case  where  the  king  hath  wardship,  in  the  Chapter 

[90. 1  but  «6r  that  is  a  prerogative  that  belongeth  to  the  ^J^^J^^^' 
b.    J  king  to  provide  for  the  church  being. void;  for  where  /q^o.  jam.  24S.) 
the  tenure  by  knight's  service  is  of  a  common  person, 
the  executors  of  the  tenant  shall  present  where  the.  avoidance 
fell  in  the  life  of  the  tenant. 

X  ThU  noU  t«  in  00.  h,  of  the  IZth  and  lAth  editiont, 

(2)  I  Littleton  must  be  understood  to  mean,  that  at  common  law  account  did 
not  lie  agafnst  executors ;  for  in  his  time  it  did  lie  under  several  statutes  against 
an  executor  in  general,  though  they  were  deemed  not  to  extend  to  the  executor 
of  guardian  in  socage.  .  See  post,  note  3  to  90  b. — [Note  87.] 

(3)  Ace.  ante  9.  a.  46.  b.  post.  888.  a. 

(4)  This  reason  requires  some  explanation.  It  is  not  that  cho»e»  in  action 
are  in  their  nature  incapable  of  transmission  to  executors ;  for  the  contrary 
is  known  to  be  law,  and  some  instances  of  it  are  here  given;  but  it  is 
because  in  the  case  of  a  chose  in  action,  so  peculiar  as  a  right  of  presentation, 
the  law  favours  the  king  more  than  the  bishop's  executors,  and  therefore  gives 
the  king,  as  having  in  his  custody  the  temporalties  of  the  vacant  bishopric, 
that  presentation,  which  executors  in  general  are  entitled  to  when  they  are 
opposed  to  an  heir.  See  post.  888.  Bro.  Abr.  Preeentation,  84.  Wats.  Clergym. 
L.  ed.  1747,  p.  72.  But  then  it  may  be  asked,  why  the  king  should  not  have 
a  like  preference,  in  the  case  of  the  bishop's  being  entitled  to  a  wardship  by 
knight  s  service  in  right  of  his  fee,  and  dymg  before  reducing  it  into  possession 
by  seisEure.  The  answer  may  be,  that  the  law  distinguishes  between  nn  interest 
hath  of  profit  and  trust,  as  wardship  by  knight's  service  is,  and  one  merefy  of 
trustj  such  as  a  presentation.  The  law  gives  the  former  to  the  bishop's  execu- 
tors, for  the  benefit  of  his  personal  estate.  It  ^ves  the  latter  to  the  king;  be- 
cause the  presentation  to  a  vacant  church  cannot  lawfully  be  sold ;  and  as  the 
bishop's  personal  estate  cannot  derive  any  profit  from  the  presentation,  the  law 
deems  it  more  proper  to  follow  the  temporalties  of  the  see  to  which  the  ad* 
vowson  belongs.  In  a  subsequent  part  of  the  Commentary,  where  it  is  said, 
that  the  bishop's  executors  shall  not  present,  because  nothing  can  be  taken  for 
a  presentation,  lord  Coke  seems  to  hint  at  something  of  this  kind.  Post.  888.  a. 
However,  as  a  like  reason  might  be  urged  against  executors  in  favour  of  an 
heir,  it  is  most  safe  to  rely  on  the  right  of  the  king  as  settled  by  autliorities 
and  long  practice. — ^This  preference  of  the  king's  title  by  prerogative  is  carried 
so  far,  that  even  presenicUion  and  institution  in  the  lifetime  of  the  bishop  will 
not  prevail,  unless  there  hath  been  also  an  induction.  Yin.  Abr.  PresentaHoUf 
G.  a.  E.  a.    Wats.  Clergym.  L.  ed.  1747,  p.  78.-^Note  86.] 


90.  b,]  Of  Socage.    L.  2.  C.  5.  Sect  125. 

81  B.  3.  ^'  The  Kdre  is  vnlhout  remedy,  dhc.*'  For  albeit  in  an  action  of 

Aoooant»  57.  acooant  against  a  gardian  in  socage,  &c.  the  defendant  cannot 
48K  8  *2*^^**'  wage  his  law,  yet  in  respect  of  the  privity  of  the  matters  of  ao- 
%  H.  4. 13.  count,  and  the  discharge  resting  in  the  knowledge  of  the  parties 

F.  N.  B.  117.  thereunto,  an  action  of  account  neither  lyeth  aeainst  the  ezecn- 
]^^\W'  tors  of  the  accountant,  nor  at  the  common  law  for  the  executors 

43  B^  3  21.  of  him  to  whom  the  account  is  to  be  made,  as  is  aforesaid  (3) : 
11  Co.  89. '  but  that  is  holpen  by  statute  (4).  [*]  It  hath  beene  attempted 
(2  Inst  404.)  ill  parliament  to  give  an  action  of  account  against  the  executors 
60  K  2^  niLi2d.  ^^  ^  gardian  in  socage,  but  never  could  be  effected  (5). 


fc 


a]  PI.  Com.  821.  "  But /or  the  king  ondy.*'  [a]  The  reason  of  this  is,  becanae 
Keyieway,  181.  the  king's  treasure  is  the  sinewes  of  warre,  and  the  honour  and 
11  Co.  89.  safety  of  the  king  in  time  of  peace,  firmafneitUum  heUij  et  oma 

menium  pacts;  and  therefore  the  death  of  the  party  shall  not 

barre  the  king  of  his  treasure  due  unto  him  upon  the  account, 

because  it  is  intended,  that  the  king  was  busied  about  the  pub- 

licke  for  the  good  of  the  common-wealth,  and  had  not  leisure  to 

call  his  accountant  to  make  his  account,  et  nullum  tempu$  occurrtt 

Vid.  Seet  178.     reai  (Qi),  Littleton  speaketh  of  the  king's  prerogative  but  twice  in 

Staunf.  Pnar.  32.  all  his  bookes,  vi2.  here,  and  Sect.  178>  and  in  both  places,  as 

[h]  Fortesone,     part  of  the  lawes  of  England.     Prasrogitiva  [h]  is  derived  of 

fo.  45.  Rot  ParL  p^^  J,  g.  ante,  and  rogare,  that  is,  to  aske  or  demand  before- 

Pl.  Com.^236. '    nand,  whereof  commetn  prcerogitioa,  and  is  denominated  of  the 

Staunf.  PL  Cor.    most  excellent  part ;  because  though  an  act  hath  passed  both 

162.  b.  Staonf.     the  houses  of  the  lords  and  commons  in  parliament,  yet  before 

lo^r     ^  it  be  a  law,  the  royall  assent  must  be  asked  or  demanded  and 

obtained,  and  this  is  the  proper  sense  of  the  word.     But  legally 
*]  Staanf-Prar.  [*]  it  extends  to  all  powers,  preheminences,  and  priviledges, 
i^«  which  the  law  giveth  to  the  crowne,  whereof  LUtleton  here 

speaketh  of  one.  Bract,  lib.  1,  in  one  place  calleth  it  Itbertatem^ 
[e]  Westm.  1.  in  taiother privUegtum  regis;  [c]  Britton  [d]  (following  TT.  1.) 
cap.  50.  droit  le  roy  ;  \t\  registr.  jus  regtum,  and /im  regium  coronaj  <fec 

^d]  Biitton, 

^oL27.    [e]  Regiat  foL  61,  Ae. 


Sect 


I 


fc 


(3)  This  rule  of  the  common  law,  which  did  not  allow  of  actions  of  account 
against  or /or  executors,  had  some  exceptions.  The  latter  part  of  the  rule  did 
not  extend  to  the  executors  of  Tnerchants  ;  and  the  king  was  not  within  either 
part.  F.  N.  B.  117.  11  Co.  90.  a.  It  should  also  be  remarked,  that  though 
at  the  common  law  executors  in  general  were  not  compellable  to  account,  yet 
if  they  consented  to  settle  an  account,  they  were  liable  to  an  action  of  debt  for 
the  balance.     F.  N.  B.  page  267  of  4to  ed.  in  lord  Hale's  notes.— TNote  88.] 

(4)  The  18  E.  1.  c.  23,  gave  an  account  to  executors;  but  this  being  con- 
strued to  describe  immedicUe  executors  only,  other  statutes  were  made  to 
extend  the  remedy  to  the  executors  of  executors  and  to  administrators. 
25  E.  3.  St.  5.  c.  6.  31  E.  3.  c.  11.    2  Inst.  404.    Ante  98.  b.— {Note  89.J 

(5)  Aoc.  Cott.  Abr.  Rec.  131.  But  now  by  4  Ann.  c.  16.  s.  27,  actions  of 
account  lie  against  the  executors  and  administrators  of  every  guardian,  bailiff 
and  receiver. — [Note  90].== According  to  lord  Nottingham^  liSS.  Prologom. 
bills  in  equity  did  lie  against  executors  m  such  cases. 

(6)  See  post.  119.  a.  and  the  note  there. 


L.  2.  C.  5.  Sect  12a        Of  Socage,  [90.  b.  91.  a. 


Sect.  126. 

ALSO,  the  lord^  of  toham  the  land  it  holden  in  Bocage,  after  the  de- 
cease of  hie  tenant  shall  have  relirfe  in  this  manner.  If  the  tenant 
holdeth  hy  fealty  and  eertaine  rent  to  pay  yeerely,  ^c.  if  the  tearmes  of 
payment  be  to  pay  at  two  termes  of  the  yeare^  or  at  4  termes  in  theyeare^ 
the  lord  shal  nave  of  the  heire  his  tenant  as  much,  as  the  rent  amounts 
unto,  which  hepayeth  yearly*  As  if  the  tenant  holds  of  his^  lord  by 
fealty,  and  tenne  shillings  rent  payable  at  eertaine  terms  of  the  yeare^ 
then  the  heire  shall  pay  to  the  lord  ten  shillings  for  relief,  beside  the 
tenne  shillings  which  he  payethfor  the  rent. 

^^ rjERTAINE  rent,''     A  tenant  holdeth  of  his  lord  eertaine  «.  B.  3.  Barre, 
lands  in  socage,  to  pay  yearely  a  paire  of  gilt  spnrs  or  five  ^^^  ub^i^^ 
shillings  in  money  at  the  feaat  of  EoMter.     In  this  case  the  rent  foL  35. 
is  uncertaine,  and  the  tenant  may  pay  which  of  them  he  will  at  GUnTil.  lib.  9. 
the  said  feast,  and  likewise  the  tenant  may  pay  which  of  them  he  ?2  r^  Abr  619 
will  for  reliefe ;  hut  if  he  pav  it  not  when  he  onght,  pott  U6.  a.) 

[91. 1  then  may  the  WST"  lord  distraine  for  which  of  them  he  (2  Co.  87. 
a.    J  will.     But  if  the  tenure  he  to  attend  on  his  lord  at  the  ^  ^-  Abr.  519.) 
feast  of  Christmasse,  or  to  pay  ten  shillings,  there  the 
reliefe  must  he  ten  shillings,  because  the  other  cannot  be  doubled. 
JSt  sic  de  simUilms. 

<'  To  pay  yeerdy"  If  the  tenant  holdeth  of  his  lord  by  fealty, 
and  to  pay  every  two  or  three  year  ten  shillings,  albeit  this  be 
no  annual  rent,  yet  shall  he  pay  ten  shillings  for  reliefe.  Et  sic 
de  similibus. 

But  it  is  to  be  noted,  that  beside  reliefe,  whereof  Littleton  Vid.  Sect  lOS. 
here  speaketh,  there  belongeth  to  a  tenure  in  socage  of  common  ^-  ^-  S<  ^2. 
riffht  aid  for  the  making  of  his  eldest  son  a  knight  at  the  age  of  f^^^  ]'  l^^  f' 
fitteene  years,  and  to  marry  his  daughter  at  the  age  of  7  years  (1).  cap.  iii 

In  the  same  manner  it  is,  if  a  man  be  seised  of  eertaine  land  which  is 
holden  in  socage,  and  maketh,  a  feoffment  in  fee  to  his  own  use,  and 
dieth  seised  of  the  use,  {his  heire  of  the  age  of  14  yeares  or  more,  and 
no  will  by  him  declared)  the  lord  shall  have  reliefe  of  the  heire,  as  afore 
is  said.    And  this  by  the  statute  of  19  H.  7.  cap.  15  (2). 

There  is  an  addition  to  Littleton,  wherefore  I  omit  it  the 
rather,  for  that  the  statute  of  19  II.  7.  is  for  the  cause  above 
mentioned  become  of  none  effect. 

Sect. 


(1)  We  have  already  had  occasion  to  observe,  that  these  aids  are  taken  away 
by  the  12  Cha.  2.  c.  24.     Ant.  76.  a  note  1. 

(2)  This  part  about  relief  from  the  heir  of  cestui  que  use,  as  lord  Coke  truly 
observes,  is  an  addition  to  Littleton :  and  it  first  appears  in  Redman,  See 
post.  117.  a. 
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Sect.  127, 

•^JSTD  m  this  ease,  after  the  death  of  the  tenant^  eueh  relief e  is  4ue  to 
the  lord  presently y  of  what  age  soever  the  heire  be  ;  because  9U£h  lord 
eafmot  have  the  wardship  of  the  body^  nor  of  the  land  of  the  heire.  And 
the  lord  in  such  ease  o'ught  not  to  attend  for  the  payment  of  his  rdisfe^ 
according  to  the  terms  and  dayes  of  payment  of  the  rent;  but  he  is  to 
have  his  relief e  presently,  and  therefore  he  may  forthwith  (1)  distremo 
qfUr  the  death  of  his  tenant  for  reliefe. 

16H.7.4.  ^^  pRESENTLT;"  EDdu  Littleton  saith,  he  ought  not  to 

18  b!  s!  26.  attend  the  payment  of  his  reliefe  according  to  the  daies 

p.  18.    Bnoton,  of  paiment  of  his  rent^  hnt  he  oueht  to  have  his  reliefe  presently, 
dftbU  ^^o^^iina  *^^  ^^^  *^®  s&me  he  may  incontinently  distraine  after  the  death 
yioe  redditam      of  the  tenant, 
faom  oniAB  anni  duplioatom.    Britton,  foL  178.  ooc.    Fleta.  Iit>.  1.  cap.  8.    (2  Ro.  Abr.  519.) 

H  And  therefore  in  the  case    aforesaid,   ?rhere    the   tenant 
holdeth  by  the  rent  of  five  shillings,  or  a  paire  of  gilt 
(ABt  47.  b.         19*  spurres,  if  the  heire  be  not  presently  (that  is,  as  T  91.  1 
2  Ro.  Abr.  519.)  presently  and  as  conyeniently  as  he  may,  all  due  cir-  L    ^*    J 

cumstances  considered)  after  the  death  of  his  ancestor 
ready  upon  the  land  to  pay  reliefe,  the  lord  may  distrain  for 
which  of  them  he  will ;  and  if  the  tenant  tendered  either  of  them 
according  to  the  law,  and  none  for  the  lord  was  ready  there  to 
receive  it,  yet  the  lord  may  distraine  for  that  which  was  tendered, 
at  his  pleasure  (2). 

45  E. S.  19.  ^'  Of  '^hat  age  soever  the  heire  he"     And  yet  it  appeareth  in 

85  H.  6.  52.  our  bookes,  that  in  this  case  the  king  in  case  of  a  tenure  in  so- 
JJ  Bli».  Dier.  ^age  in  chiefe  shall  not  have  primer  seisin.,  unleps  the  heire  of 
Pror.  it!^  ^^^  ^^  ^^  ^^  yeares  at  the  death  of  his  ancestor ;  for  if  he  be 
F.  N.  B.  256.  under  that  age,  he  is  in  the  gard  and  custody  of  lasprochein  amy. 
'^^*  But  otherwise  it  is  in  case  of  a  common  person,  as  here  it 

appeareth.  And  where  in  some  impressions  these  words  be 
added  (so  that  he  he  past  the  age  of  14  yeares),  those  words  so 
added  are  against  the  law,  and  no  part  of  Litdeton's  works  (8). 

•  ThU  note  U  in  91.  5.  ti»  the  IZiK  and  Uth  edition; 
f  Tke  vord  in  eeeme  to  be  ineerted/or  or. 

Sect 


(1)  ^But  here  we  must  understand  Littleton  to  be  speaking  of  a  reliefe  due 
on  the  descent  of  a  fee  simple  in  f  fee  taile  in  possession  ;  for  if  only  a  remainder 
or  reversion  expectant  on  an  estate  for  life  descends  on  the  heir,  the  relief  is 
not  leviable  till  the  death  of  the  tenant  for  life.  Keilw.  83.  b.  Kitch.  ed.  1592« 
fo.  146.  b.  As  to  the  descent  of  a  remainder  or  reversion  expectant  on  an 
estate  tail,  it  seems  doubtful  whether  a  relief  is  payable  at  any  time  in  respect 
of  such  a  descent.     Keilw.  84.  a.     Watk.  on  Desc.  513.  3d.  ed. — [Note  91.] 

(2)  See  ant.  83.  b.  note  4. 

(3)  Accordingly  the  words  objected  to  by  lord  Coke  are  neither  in  L.  and  M 
nor  Rob. — They  were  first  inserted  in  P. 


L.  2.  a  5.  Sect  128, 129-    Of  Socage,       [91.  b,  92.  a. 


Sect  128. 


Tlf  the  same  manner  it  isj  where  the  tenant  holdeth  of  hie  lord  byfeaUie 
and  a  pound  of  pepper  or  cummin,  and  the  tenant  dyeth,  the  lard  ehall 
have  for  relief  e  a  pound  of  cummin^  or  a  pound  of  pepper ,  betidee  the 
common  rent.  In  the  same  manner  it  is,  where  the  tenant  holdeth  to 
pay  yearely  a  number  of  capons  or  hennes,  or  a  pair  of  gloves,  or  eer- 
taine  bushels  of  come,  or  such  like, 

"A    POUND  of  pepper  or  cummin^'     Here  it  is  to  be  ob*  (Pwt  142.  %,) 

served,  that  the  lord  may  reserre  pepper,  or  anj  other 
things  that  be  exotica,  foreign,  of  the  growth  of  outlandish  coun- 
treyes  or  beyond  sea,  as  well  as  of  the  growth  of  England, 
whereby  navigation  (the  life  of  every  island)  is  employed.  And 
where  Littleton,  here  putteth  his  case  in  the  disjunctive,  if  the 
tenant  doth  hold  by  fealty  and  one  pound  of  pepper  or  a  pound 
of  cummin,  he  shall  pay  for  reliefe  a  pound  of  pepper  or  a  pound 
of  cummin,  over  and  besides  the  rent.  But  if  the  tenant  hold- 
eth of  his  lord  by  doing  of  certaine  worke  dayes  in  harvest,  or  to 
attend  at  ChTngtmasse,  or  such  like,  he  shall  not  double  the  (2  Ho.  Abr. 
same :  for  of  corporall  service,  or  labour  or  worke  of  the  tenant,  *^*') 
no  reliefe  is  due,  but  where  the  tenant  holdeth  by  such  yearly 
rents  or  profits,  which  may  be  paid  or  delivered,  whereof  Little* 
ton  hath  put  his  examples;  and  by  them  is  manifestly  proved, 
that  corporall  service,  worke,  or  luwur,  shall  not  be  doubled  in 
this  oase  (4). 

''  Or  certaine  bunheU  of  come"     Here  it  appeareth,  that  the 
reliefe  of  bushels  of  corne  is  to  be  paid  presently,  though  the 
tenant  die  in  winter  before  corne  be  ripe. 

[93. 1  9Sf  Note,  here  are  examples  put  of  five  natures, 
a.  J  1.  Aromatorum  exoticorum,  of  spices  or  drugs,  of  out- 
landish growth.  2.  Granorum,  of  corne  of  English 
growth.  8.  Avium  villaticarvmy  of  ^wliry,  as  capons,  hen8,&o. 
4.  Artificiorum,  of  handicrafts;  as  a  pairs  of  gloves  generally 
either  of  outlandish  or  English,  5.  AvU  similium,  or  such  like, 
(that  is)  of  like  outlandish  growth,  or  of  English  erowth,  or  of 
powltry,  or  of  artifices  outlandish  or  English,  and  like  herein 
also,  that  they  may  be  paid  or  delivered  to  the  lord  every  year, 
or  every  second  or  third  year,  &c. 

Sect  129. 

D  UT  in  some  case  the  lord  ought  to  stay  to  distreine  for  his  reliefe 
untill  a  certaine  time.  As  if  the  tenant  holds  of  his  lord  by  a  rose, 
or  by  a  bushel  of  roses,  to  pay  at  the  feast  of  St,  John  the  Baptist,  if 
su>eh  tenant  dieth  in  winter,  then  the  lord  cannot  distreine  for  his  reliefe, 
untill  the  time  that  roses  by  the  course  of  the  yeare  may  have  their 
growth,  Sc.    And  so  of  the  like. 

''BY 

(4)  But  RoUe  tells  us,  that  Master  Herbert  of  the  Inner  Temple  in  his 
aatamn  reading,  11  Cha.  1,  held  tlie  contrary.    2  Ro.  Abr.  615. 


92.  a.  92.  b,J        Of  Socage.  L.  2,  C.  5.  Sect  130. 

(Poat  197.  b.)     ^^  nTthe  caurte  of  the  years"     Lex  spedat  naturcB  ardinemy 

GThe  law  respecteth  the  order  and  coarse  of  nature.  Lex 
non  cogit  ad  impoitibilia,  .The  law  oompells  no  man  to  impoeeible 
things.  The  argument  cA  xmpouibiH  is  forcible  in  law.  Impongir 
bile  e$t  quod  naturce  rei  r^pugnai.  And  here  it  is  to  be  observed, 
that  LUUeUm  puts  a  diversity  betweene  come  and  roses;  for 
come  will  last.  And  therefore  the  tenant  must  deliver  the  come 
presently  before  the  time  of  growth  (as  before  is  said) ;  and  so  of 
saffron  and  the  like.  But  roses,  or  other  flowers,  that  areyh«r/ar« 
fugaces,  cannot  be  kept,  and  therefore  are  not  to  be  delivered  till 
the  time  of  growing.  Neither  is  the  tenant  driven  by  law  arti- 
fioially  to  preserve  roses ;  for  the  law  in  these  cases  respecteth 
nature,  and  the  course  of  the  yeare,  as  LittleUm  here  saith,  Ei 
an  naturam  imitatur,     Et  tic  de  timilibus. 


Sect.  130. 

ALSO  J  if  any  will  aske^  why  a  man  may  hold  of  his  lord  by  fealty 
only  for  all  manner  ofservieet^  insomuch  as  when  the  tenant  shall 
doe  his  fealty  J  he  shall  sweare  to  his  lord  that  he  will  doe  to  his  lord  aU 
manner  of  services  due^  and  when  he  hath  done  fealty j  in  this  case  no 
other  service  is  due:  to  this  it  may  be  saidj  that  where  a  tenant  holds 
his  land  of  his  lord^  it  behooveth  that  he  ought  to  do  some  service  to  his 
lord.  For  if  the  tenant  nor  his  heires  ougJU  to  do  no  manner  of  service 
to  his  lord  nor  his  heires^  then  by  long  continuance  of  time  it  would 
grow  out  of  memorie,  whether  the  land  were  holden  of  the  lord^  or  of  his 
heires^  or  not^  and  then  will  men  more  often  and  more  readily  say,  that 
the  land  is  not  holden  of  the  hrdy  nor  of  his  heires^  than  otherwise;  and 
hereupon  the  lord  shall  lose  his  escheat  of  the  landj  or  perchance  some 
other  forfeiture  or  profit  which  he  might  have  of  the  land.  So  it  is  reason^ 
that  the  lord  and  his  heires  have  some  service  done  unto  them^  to  proove 
and  testifi£j  that  the  land  is  holden  of  them. 

^<  "V^TnENihe  tenant  shall  doe  his  fealty y  he  shall  sweare  to  kts 

lord,  dhc"    Here  it  appeareth,  that  the  doing  of  the  fealty 

is  both  a  performance  of  his  service,  and  of  his  oath  also  when 

it  is  done,  for  that  no  other  service  is  due ;  and  that  one  oath 

81  E.  3.  tit        of  fealty  is  taken  of  all  that  hold,  and  is  not  to  be  changed  for 

Oager  deli-        any  noveltie  or  nicety  of  invention;  for  judges  ancientlj  and 

lsE^Z*l  continually  have  suppressed  innovations,  and  would  in  no  case 

42  Au.  p.  13.      change  the  ancient  common  law. 

4  E.  3.  oa.  6. 

IS^E.  3.  ca.  4.  Q^  (( j^  lehooveih  that  he  ought  to  do  some  service  to    fGQ.l 

4  H.  4.  Oft.  2.  ^i^  lord,*'    For  there  can  be  no  tenure  without  some    L  ^-  J 

2  H.  4.  fo.  18.  service :  because  the  service  maketh  the  tenure. 


of Ipee Simple,         "  ^"  escheat  of  the  land.'*     Eschaeta  is  derived  of  this  word 
Sect.  4.  eschier,  quod  est  accidere;  for  an  escheat  is  a  casuall  profit,  quod 

i}  5^'t^^^®^**  acddit  domino  ex  eventu  et  ex  insperato,  which  happeneth  to  the 
Ante  13.  a.)        ^^^  ^J  chauce  and  unlocked  for.     And  of  this  word  escha^a 

commeth  eschaetor,  an  eschaetor,  so  called,  because  his  office  is  to 

enquire 


L.  2.  C.  5.  Sect  131.         Of  Socage.        [92.  b.  9a  a. 

enquire  of  all  casnall  profits,  and  them  to  seise  into  ^e  king's 
hands,  that  the  same  may  he  answered  to  the  king  (1). 

Lands  may  escheat  to  the  lord  two  manner  of  waves;  one  hj  Bm  more  of  tldf 
attainder,  the  other  without  attainder.     Bj  attainder  in  three  ^  ^^  Chapter 
sorts.     First,  Quia  ntgpermiB  est  per  coUum.     Secondly,  Quia  g^5^^**' 
ahjuravU  regnum  (2).     Thirdly,  Quia  utlegatM  ett.     Without 
attainder;  as  if  the  tenant  dies  without  heire. 

"  Or  perchance  tome  other  forfeiture,"     As  if  the  land  he  ^'  2»  «••  88. 
aliened  in  mortmaine;  or  when  Littleton  wrotBf  if  the  tenants  Ju^'s'^^'Jif'' 
had  erected  crosses  upon  their  houses  or  tenements  in  prejudice  js  h.  8.  ca.  24. 
of  the  lords,  that  the  tenants  might  claim  the  privilege  of  the  (P-  N.  B.  144.) 
Hospitalers  to  defend  themselves  against  their  lords,  they  had 
forfeited  their  tenancies.     But  since  Littleton  wrote,  the  JHospi- 
talers  are  dissolved,  and  consequently  that  forfeiture  is  gone. 

"  Or  profit"     As  relief e^  aid  pur  file  marier,  aid  pur  f aire 
fitz  chivalery  and  the  like. 

•  Probably  •wt.  745,  746,  A  747. 


[98.] 


Sect  131. 


^iV7>  for  that  feaUie  is  incident  to  all  ^manner  of  tenures^  but  to  the 
tenure  in  frankalmoiane  (1),  {as  shall  be  said  in  the  tenure  of  frank' 
almoigne)y  and  for  that  the  lord  would  not  at  the  beginning  of  the  tenure 
have  any  other  service  butfeaUy^  it  is  reason j  that  a  man  may  hold  of  his 
lord  by  fealty  onely;  and  when  he  hath  done  his  fealty ^  he  hath  done 
all  his  services. 

''FEALTIE 


(1)  See  further  as  to  escheat  and  escheator,  ante  13.  b.  and  18.  b.  and  note 
2.  there.    4  Inst.  225.     Mad.  Excheq.  chap.  10.  s.  2. 

(2)  Abjuration,  according  to  the  ancient  use  of  the  word,  had  the  effect  of 
an  attainder;  because  it  was  necessarily  accompanied  with  the  confession  of  a 
felony.  But  this  kind  of  abjuration  is  not  now  in  force ;  the  privilege  of  sanc- 
tuary, of  which  it  was  consequential,  having  been  taken  awav  by  a  statute  of 
James  the  first.  See  1  Jam.  c.  25.  s.  84.  2  Inst.  629.  and  2  Hawk.  PL  G. 
b.  2.  c.  32.  However,  the  word  abjuration  is  still  in  use  in  our  law  for  some 
purposes.  For — 1.  Some  statutes,  in  order  to  secure  the  established  religion^ 
require  persons  convicted  of  certain  kinds  of  recusancy  to  abjure  the  realm,  on 
pain  of  being  adjudged  guilty  of  a  capital  felony;  and  the  word  in  this  sense 
is  similar  to  the  ancient  abjuration,  and  is  attended  with  a  like  effect.   35  Eliz. 

0.  1,  and  2.  13. — 2.  In  order  to  secure  the  succession  of  the  crown  as  settled  at 
and  since  the  Revolution,  other  statutes  make  all  persons  who  refuse  to  take 
the  oath  prescribed  for  abjuring  the  Pretender  and  his  descendants,  liable  to 
various  penalties  and  forfeit  ares;  but  this  kind  of  abjuration  differs  both  in 
object  and  effect  from  the  ancient  one.  18  W.  8.  c.  6.    1  An.  st.  1.  c.  22.   1  Gr. 

1.  St.  2.  c.  18.    6  O.  3.  c.  53.— [Note  92.] 

(1)  Tenure  at  wiU  should  be  also  excepted.  See  the  next  Section,  and 
ante  67.  b.  note  2.  68.  b.  n.  5.  However,  even  to  tenure  at  will  fealty  may  be 
incident  by  the  custom  of  a  manor;  and  so  generally,  if  not  universally,  it  is 
to  copyhold  tenures.  10  H.  6.  18.  20  H.  6.  8.  Kitch.  on  Co.'  ed.  1592,  fol. 
132.— [Note  93.] 


9&  a.j  Of  Socage,  L.  2.  C.  5.  Sect.  131. 

(400.8.  *^JffEALTIEi$wcident" 

PoA  14S.  a.)        ^     Q£  jjj^^entB  there  be  two  Borte,  viz.  separable  and  in- 
separable. 

Separable,  as  rents  incident  to  reversions,  &c.  which  mav  be 
severed :  inseparable,  as  fealty  to  a  reversion  or  tenure,  which 
cannot  be  severed :  for  as  all  lands  and  tenements  within  Enff- 
land  are  holden  of  some  lord  or  other,  and  either  mediately  or 
immediately  of  the  king ;  so  to  every  tenure  at  the  least  fetltj 
is  an  inseparable  incident,  so  long  as  the  tenure  remains;  and 
all  other  services,  except  fealty,  are  severable.  But  where  the 
tenure  is  by  fealty  only,  there  is  no  reliefe  due  for  the  cause 
abovesaid  (2). 

Sect 


(2)  The  reason  is  plain.  Socage  relief,  being  a  year's  rent^  cannot  be  cal- 
culated, if  an  annual  rent  is  not  payable.  See  ante  85.  a.  note  1.  But  as  by 
cmsiomf  or  by  express  reservation  on  creating  the  tenure,  a  payment  wholly  dif- 
ferent from  and  unconnected  with  the  yearly  rent  may  be  due  for  relief;  so  it 
may  be  presumed,  that  by  the  same  means  a  relief  may  be  payable,  where 
there  is  no  yearly  rent ;  because  the  relief  is  ascertained,  without  reference  to 
a  yearly  rent,  in  both  cases  equally.  See  Kitch.  on  Co.  ed.  1592,  fo.  lOS. 
Here  it  may  not  be  amiss  to  advert  to  some  other  differences  between  the  seve- 
ral kinds  of  relief  payable  by  flocage-tenants.  1.  The  proper  socage-relief, 
that  is,  the  relief  incident  to  the  tenure  by  socage  by  the  general  custom  of  the 
realm,  is  a  yearns  rent,  and  consequently  can  never  be  payable,  except  where 
there  is  an  annual  rent;  but  the  improper  socage^relief,  that  is,  the  relief  due 
either  by  special  custom  or  by  express  reservation,  may  be  mare  or  less  than 
the  annual  rent,  or  may  be  payable,  where  there  is  no  annual  rent.  2^  The 
sooage-relief  by  eommon  law  is  only  payable  on  a  descent  and  by  a  natural 
person ;  but  the  two  other  reliefs  may  be  due  where  the  tenant  comes  in  by. 
purchase,  or  where  he  takes  as  a  tofe  corporation  by  sttccessum.  Ante  84.  a.  2 
ICo.  Abr.  517,  518.  8;  If  the  relief  claimed  is  one  at  common  lanoj  it  is  pre- 
sumed to  be  due,  till  the  contrary  appears ;  that  is,  unless  it  can  be  proved 
that  the  relief  hath  been  released,  or  that  the  tenure  was  reserved  with  an  esc- 
press  exemption  from  relief.  3  Lev.  145.  Yin.  Abr.  Evidence^  A.  b.  28.  pL 
5.  But  if  the  relief  be  claimed  by  special  cuttiom  or  special  reservatum^  tke 
ontu  probandi  must  necessarily  fall  upon  the  lord.  4.  If  the  relief  is  by  the 
common  lau>,  it  is  merely  a  fruit  incident  to  the  service  ;  but  if  the  relief  is  by 
express  reservation^  it  is  a  part  of  the  service.  This  distinction,  however  nice 
it  may  appear,  may  be  deemed  an  essential  one.  Relief,  when  only  an  incident 
to  the  service^  is  not  within  the  limitation  of  50  years  prescribed  for  seisin  of  it 
by  the  32  H.  8.  c.  2,  as  hath  been  observed  in  a  former  note ;  nor  will  accept* 
ance  of  rent  estop  the  lord  afterwards  from  claiming  such  a  relief.  Ante  83. 
a.  note  2.  Cro.  Elii,  885.  But  the  law  seems  to  be  to  the  contrary  in  both 
these  particulars,  where  the  relief  is  part  o/the  service.  5.  If  the  relief  is  by 
the  commou  law,  or  by  special,  reservation^  the  remedy  by  distress  follows  of 
course ;  but  it  is  said,  that  for  relief  by  mecicd  custom,  distress  is  not  war- 
ranted ^thoat  a  prescription.  W.  Jo.  133. — ^These  differences  between  the 
three  kinds  of  socage-reliefs  lie  scattered  in  the  books ;  and  thus  bringing  then 
into  one  point  of  view  may  be  useful.  The  learned  reader  will  jud^  of  their 
propriety.  The  diligent  student  may  add  to  their  number.  See  nurther  Go. 
Copyhold,  chap.  2.  Survey.  Dial.  4th  edit.  95,  and  the  case  of  Hnggerliird 
and  Havyland  in  W.  Jo.  132.  2  Bolet.  323.  Latch.  37.  94r.  129.  2  Be^ 
Rep.  370.     O.  Bendl.  180.— [Note  94,] 
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Sect.  132* 

ALSO,  if  a  man  Utteth  to  another  lands  or  tenements  for  terme  of  l\fej 
foithout  naming  any  rent  to  he  reserved  to  the  lessor,  yet  he  shall  do 
fealty  to  the  lessor,  because  he  holdeth  of  him.  Also  if  a  lease  be  made 
to  a  man  for  terme  of  y  tares,  it  is  said,  that  the  lessee  shaU  dofeaUy  to 
the  lessor,  because  he  holdeth  of  him.  And  this  is  weU  proved  by  the 
words  of  the  writ  of  wast,  when  the  lessor  hath  cause  to  bring  a  writ  of 
wast  against  him;  which  unit  shall  say,  that  the  lessee  holds  his  tene- 
ments of  the  Ussour  for  terme  of  yeares.  So  the  writ  proves  a  tenure 
betweene  them.  But  he,  which  is  tenant  at  unit  according  to  the  course 
of  the  common  law,  shdU  not  dofeaUy;  because  he  hath  not  any  sure 
estate.  But  otherwise  it  is  of  tenant  at  will  according  to  the  custom  of 
the  manor  ;  for  thaf  he  is  bound  to  dofeaUy  to  his  lord  for  two  causes* 
The  one  is  by  reason  of  the  custome  ;  and  the  other  is,  for  that  he  taketh 
his  estate  in  such  form  to  do  his  lord  fealty. 

^*  TFa  man  letuthfor  terme  ofUfe,  mthwit  naming  amy  rent,  dho.  Y-  S«ot  114. 
he  shall  do  fealty,  dsc"  And  the  reason  is ;  becawe  there  is  (AnW  S7.  a» 
a  tenure,  and  fealtie  (as  hath  beene  said)  is  incident  to  all  manner  ^'  -^ 
of  tennres;  and  it  is  to  be  noted,  that  the  law,  for  the 

[03.1    suretie  10^  of  the  lord,  that  his  tenant  shall  be  faith- 
b.  J    fall  and  lo^all  to  him,  doth  create  such  a  service  as  the 
tenant  shall  be  boond  thereunto  by  oath. 

''  Also  if  a  leaee  he  made  for  yearee,  ibc.  the  leseee  thaU  ifo  iO  E.  8.  84. 
fealty  J'  For  there  also  is  a  tenure  between  them.  AjodLittleion's  ^^\^}u 
opinion  in  this  case  is  holden  for  good  law  at  this  day  (1).  9  ^4.  i. 

31  B.  4.  29.    6H.5. 12.'  6H.  7.  11. 

"  And  this  is  weU proved  by  the  words  of  the  writ,  ike"   Nota,  Vld.  8«ot  84. 
the  original  writs  are  (as  it  were)  the  foundations  and  grounds  of 
the  law,  and,  as  it  appeares  here  by  Littleton,  are  of  great 
authority  for  the  proofe  of  the  law  in  particular  cases  (2). 

'' Because  he  hath  not  any  sfire  estate"     Therefore  tenant  at  (Ante 68. a. 
will  shall  not  do  fealty  (as  hath  been  said  before) ;  because  the  ^  ^- 10.) 
matter  of  an  oath  must  be  certaine.     The  rest  of  this  Section 
needs  no  explication  (3). 

Chap. 


(1)  See  ante  67.  b.  note  2. 

(2)  See  ante  73.  b. 

(3)  It  may  be  proper  to  conclude  this  Ghapter  of  Socage,  by  pointing  out 
the  scYcral  changes  made  in  the  tenure  of  socage  by  the  statute  of  the^  Cfaa.  2. 
c.  24,  so  often  mentioned.  1.  It  takes  away  the  ^dapurJUe  marier  voApwfaire 
fiiz  chieali^,  which-were  incident  to  aJU  socage-tenures.  2.  It  relieves  socage 
in  eapite  from  the  burden  of  the  king's /wnmer  seisin  and  of  fines  of  alienation  to 
the  king }  to  both  of  which  eocage  in  eapite  was  equally  liable  with  teniue  by 
knight* s  service  in  capke,  though  not  SQ;to  wardship.  3.  It  extends  the  father's 
power  of  appointing  guardians  by  deed  or  will;  wmch  by  the  4  and  6  Fhil.  and 

Mar. 
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Chap.  6l  Frmdudmaigne.  Sect.  133. 

J^£NANTimfrankalmoiffne  u,  where  an  aiibotj  or  prior j  or  another 
man  of  religion^  or  of  holy  ehureh  holdeth  of  his  lord  in  frank- 
almaigne;  that  i»  to  My  m  Latine^  in  Ilberam  eleemosinam,  that  m,  m 
free  almee*  And  eueh  tenure  legannefiret  in  old  time.  When  a  man 
in  old  time  was  eeieed  of  certain  bmde  or  tenemente  in  his  demesne  om 
offeey  and  of  thesame  land  infeofftd  an  abbot  and  his  eovent^  or  prior 
and  his  eoventy  to  have  and  to  hold  to  them  and  their  sueeessours  in  pure 
and  perpetuaU  almeSj  or  in  frankalmoigne  ;  [or  by  such  words  to  hold  of 
the  grantor  J  or  of  the  lessor^  y  and  his  heires  in  free  almes:'%\)  in  such 
ease  the  tenements  were  holden  in  frankalmoigne. 

Brmet  liK  I,       *'  J  JV  dbbot^  prior ^  or  another  man  of  religion^  or  of  hofy 
ST/"  Bri£L^  dtnreh."    It  18  to  be  obserred,  that  of  ecclesiaBtical  per- 

fo.  164, 166.  BODS  Some  be  regular,  and  some  be  secular.  They  be  called 
Mirror,  ea.  s.  regular,  because  thej  lire  under  eertaine  mles,  and  hare  Towed 
QUBTfl!  Kb.  T  ^^^^  things ;  tme  obedience,  perpetnall  chastitT,  and  wilfnll 
ML  1.  A  Kb.  12.  poverty.  And  when  a  man  is  professed  in  any  of  the  orders  of 
«a.  S.  A  26.  religion,  he  is  said  to  be  a  man  ofrdigion  or  religions.  Of  this 
^^  ^'  ^  sort  be  all  abbots,  priors,  and  others  of  any  of  the  said  orders 
21  R,  7. 89.  regnlar.  Secnlar  are  persons  ecclesiasticall ;  but  because  thej 
29  E.  8. 14.  liTe  not  under  certain  rules  of  some  of  the  said  orders, 
12^^8^  nor  are  Totaries,  99^  they  are  for  distinction  sake,  T  94r.l 
(4  Co.  iW)  called  secular,  as  bishops,  deanes,  and  chapters,  arch-  L  ^  J 
2  Inai.  121.        deaoons,  prebends,  parsons,  vicars,  and  snch  like.    All 

which  LtUleion  here  includeth  under  these  general  words,  of 
hofy  church;  and  none  of  these  are  in  law  said  to  be  men  of 
religion^  or  religious. 

Where  Littleton  saith  (tnfeoffed  an  abbot  and  his  covent)  his 

meaning  is,  that  the  abbot  only  is  infeo£Ped  :  for  he  is  only  a 

person  capable,  and  the  covent  are  dead  persons  in  law,  and 

See  the  StAtntee  nave  power  of  assent  only,  and  that  they  thereunto  assent.    But 

of  27  H.  8,  not    ginoe  LUUrton  wrote,  all  abbeys,  priories,  monasteries,  and  other 

printed,  but  in  '  J  i  r  9  > 

the  abridgment    81  H.  8.  cap.  18.  and  82  H.  8.  ca.  24,  Ae.    Vide  Sect.  530. 

religious 

*  Tk%  word  which  lord  Ooke  tratulate*  "  Leeeor,"  tt  in  the  original  "FeoiTor,"  bvt,  at  he 
tvidently  r^ert  to  a  Uom/ot  livet,  /or  wkiehf  he/or€  the  wtatute  <y  iwm,  Livtnf  of  Seitin  wot 
neeettary,  9ueh  a  Ua»«  waa  a  feoffment;  eo  that  the  differenoe  ie  immateriaL' 

Mar.  (the  first  statute  conferring  such  a  power)  was  restricted  to  female  chil- 
dren, to  children  of  both  sexes,  and  thus  supplied  the  means  of  still  further 
preventing  guardianship  in  socage. — ^In  all  other  respects  the  tenure  in  socage 
seems  to  be  under  the  same  circumstances,  and  attended  with  the  same  con- 
sequences, as  it  was  before  the  Bestoration.  But  the  statute  of  Charles  the 
second  eoes  &rther  than  the  mere  alteration  of  socage;  and  having  thus 
reformed  and  improved  this  favourite  tenure,  in  the  next  place  provides  for  the 
extension  of  it  throughout  the  kingdom.  This  the  statute  effectually  secures, 
by  converting  into  socage  all  tenures  by  knight's  service,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  sooaiie  in  future. — 
[Note  96.] 
(1)  The  words  between  brackets  are  in  L.  and  M.  but  not  in  Boh. 
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religions  houses  of  monkes,  canons,  friers  and  nnns,  Ac.  have 
been  dissolved,  and  their  possessions  given  to  the  orowne  ^2). 

The  eoclesiastioall  state  of  England,  as  it  standeth  at  this  day,  *(4  inst  821.) 
(which  is  necessary  for  our  student  to  know)  is  divided  into  two 

5rovinces,  or  arohbishopricks,  (viz.)  of  Canterbury  wnd  of  Yorke. 
'he  archbishop  of  Canterbury  is  styled  Metropolitanus  et  Prinuu  Matih.  Parker, 
totiiu  Anglia:,  and  the  archbishop  of  Torke  Ptimas  AnglicB,  Each  de  vitia  urehi- ' 
archbishop  hath  within  his  province  suffragan  bishops  of  several  t^J?*^!^?™* 
diocesses(3).    The  archbishop  of  Cbneemcry  hath  under  him  Ounden  Britan. 
within  his  province,  of  ancient  foundations,  vis.  Rochester  his  nia.  Vid.  Rot 
principall  chaplains,  L<mdon  his  deane,  Winchester  his  chancel-  l!f«*?'  f^®l  * 
lor,  Norwiehy  Lincofne,  Ely,  Chichester,  Salubury,  Eoceter,  Bathe  5  b.  6.  Ao.   ' 
and  Welh,  Worcester,  (hventry  and  I/Uchfidd,  JSereford,  Lcm^  WesCminater 
daffe,  St.  David,  Bangor,  and  St.  Auaphe,  and  four  founded  •^^ JJJJ*  "*^'y 
by  king  Henry  8,  erected  out  of  the  ruins  of  dissolved  monaste-  ^hopridke  by 
ries  (that  is  to  say)  Gloucester,  Bristow,  Peterborow,  and  Oxford.  H.  8.  bat  by 
The  archbishop  of  Torke  hath  under  him  four,  (viz.)  the  bishop  q^^MM  Maiy  it 
of  the  county  palatine  of  Chester,  newly  erectea  by  king  Benry  b^anabb^f and 
8,  and  annexed  by  him  to  the  archbishopricke  of  Torke,  of  the  by  queeoe  Elis. 
county  palatine  of  Durham,  Carlile,  and  the  isle  of  Man,  an-  ereated  a  dean. 
nezed  to  the  province  of  Twke  by  H.  8,  but  a  greater  number  ShJjJJj  had*' 
this  archbishop  anciently  had,  which  time  hath  taken  from  him.  been  anciently 
The  extent  of  every  diocesse  you  may  elsewhere  read,  the  which  »  biabop'e  aee, 
for  brevity  I  here  omit.     All  the  said  archbishoprickes  and  J^]22ld'to°* 
bishoprickes  of  England  were  founded  by  the  kings  of  England,  CoTentiy. 
to  hold  by  barony,  as  hereafter  shall  be  said  (4).     *  And  every  88  H.  8.  oa.  81. 
archbishop  and  bishop  hath  his  deane  and  chapter,  whereof  more  ^^^^js^g^  8 
shall  be  said  hereafter.    The  archbishop  of  CaiUerbwry  hath  the  fintfrnita and 
preoedencie,  next  to  him  the  archbishop  of  Torke,  next  to  him  tentka. 
the  bishop  of  London,  and  next  to  him  the  biidiop  of  FuicAes-  J^o'/f*"^*^*^' 
ter  (b),  and  then  all  other  bishops  of  both  provinces  after  their  deane^and'ohap. 

ancientnesse.  ofNonriehcaae. 

Vide  Beet. 
184.201.    81  H.  8.  oap.  10. 

Every  diocesse  is  divided  into  archdeaconries,  whereof  there 
be  60;  and  the  archdeacon  is  called  oculus  episccpi;  and  every 

archdeaconry 


(2)  The  student  will  find  a  good  history  of  the  dissolution  of  monasteries  in 
England  in  the  excellent  preface  to  that  most  valuable  work  the  Notitia  Mo- 
nasttca,  by  bishop  Tanner. 

(8)  Here  bishops  are  styled  suffraffans  in  respect  of  their  relation  to  the 
archbishop  of  their  province;  but  formerly  each  archbishop  and  bishop  had 
also  his  suffragan,  to  assist  him  in  conferring  orders,  and  in  other  tpiritucd 
parts  of  bis  office  within  his  diocese.  These  in  our  ecclesiastical  law  are  called 
snffi-agan  bishops,  and  resemble  the  chorepisccpi  or  bishops  of  the  country  in 
the  early  times  of  the  christian  church.  How  this  inferior  order  of  bishops 
may  be  elected  and  consecrated  is  regulated  by  the  26  H.  8.  c.  14;  but  not- 
withstanding this  statute,  it  is  not  usual  to  appoint  them. — ^They  should  not  be 
confounded  with  the  coadjutors  of  a  bishop;  the  latter  being  appointed  in  case* 
of  the  bishop's  infirmity  to  superintend  \3\&  jurisdiction  and  temporalities;  nei- 
ther of  which  was  within  the  interference  of  the  former.  See  fully  on  thi.s 
subject  in  Gibs.  Cod.  Ist  ed.  v.  1. 155. — [Note  96.] 

(4)  See  ante  70.  b.  note  2.  post.  164.  a. 
.    (5)  This  is  a  mistake;  for  the  statute,  by  which  precedency  is  principally 
regulated,  gives  the  bishop  of  Durham  place  between  the  bishop  of  London  and 
the  bishop  of  Winchester.    See  81  H.  8.  c.  10.  s.  8.H!^o^e  ^7.] 
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•rohdeaeonry  is  parted  iato  deaaries;  and  daaariei  anin  into 
Vide  mon  here.  parisheSy  townea  and  hamleta.  And  thna  nraoh,  for  t£e  better 
of,  Seot  180.  'uoderstandinff  of  oar  author,  and  liow  the.  state  ooolesiaaticall 
628.  us,  4e.      Btandeth  at  thi&  day,  shall  soffioe. 

<<  Frankalmoigney  that  it  to  way  in  Latintj  tk  liberam  deemO' 

«mam/'  in  Englishy  in  freealmes.  There  is  an  offieer  in  the  king's 

house  called  deemoiinari^  yalffarly  called  the  king's  almner 

(whose  office  and  daty  is  excellently  described  in  andent  anthon,) 

ileta,  lib.  2.       vii^  fragmenta  dUii^^ftUer  ecUigert^  et  diUgenter  disirihuere  tingn' 

eap.  23.  1%$  diebiu  egenit;  cegroiot  ei  laprtmotj  incaTeeratos,  pauperttque 

vidum,  et  aliot  egenoi  vugotgue  xn  pcUrid  commorantes  chariiakci 
viiitare:  item  egtum  rdictot,  robas,  ptcvniam^  et  aHa  ad  deemo' 
nncm  largiia  redperey  et  fiddiier  ddMrihuere.  Dd^  etiafn  regem 
wiper,  deemonnm  largUione,  crebrii  tnmmaniHonihut  titmulaf^ 
pnoK^put  diebn$  tanctorumy  et  rogare  ne  r6ba»  wm  qwz  magni 
tuntpretiif  hieirianilmSf  hlanditorilnte,  cuxueaionbus,  teu  maiu- 
trallin^  ted  ad  deemtninm  wa  increimtntwnjjvheait  fa<ytn(6). 

All  eoclesiastioall  persons  may  hold  in  fmnkalmoign,  be  they 
seoolar  or  regalar;  and  no  lay  person  can  bold  in  frankalmoign. 
Tide  Seot  1.  This  adjective  (liher)  doth  distinguish  many  things  in  kw  firom 
Brtet  L4.  e.  87>  others;:  as  here,  libera  deemceina  are  words  appropriated  to  this 
oap  z^^^'  ^'^^f  ^^  ^^  distingnish  it  from  a  tenore  by  divine  service;  £k 
Britton)  eap.  68.  berum  tenemeiUum,  from  a  tenure  in  vilknage,  by  copyhold  or 
Braei.  lib.  4.  base  tenure;  Uberwinfeodum^  franke  fee,  from  a  tenure 
BrMt.^b^4!*  "^  ancient  demeane;  W^Uhentm  maritagiwny  from  r94:.l 
fo^Tss.  247. 292.  Other  estates  tails;  Uberafirma^  frank  ftrme,  when  an  |_  b.  J 
Brit  foL  246,  estate  is  changed  frtmi  knights  service  to  socage;  Ub^ 
Plet%  Ub.  6.  ^1^  wcagiwn^^  from  a  tenure  by  service  in  cUvalrie;  francut 
FMtesoae,  e.  28.  bawswiy  to  distinguish  it  from  other  dowers,  for  that  it  cometh 
24  E.  8. 84.  freely  without  any  act  of  the  husband's  or  aamgnement  of  the 
cf  ^*  f'  heire;  Ubera  lex,  to  distinguish  men  who  enjoy  it,  and  whose 

27  An.  69!'  ^^  ^°^  freest  birthright  it  is,  from  them  that  by  their  offences 
SUQDf.  176.  have  lost  it,  as  men  attainted  in  an  attaint,  in  a  conspiracie  upon 
Vide  Seot  199.  an  indictment,  or  in  9k  praemunire,  &c.  and  so  of  libera  eapdla, 
^^ir!^'  ^'      francus  pleffius  fr^nk-pledge,  libera  duuea  h^  chase,  liber  bur* 

gu8,  liber  aper,  liber  taurtu,  and  the  like^     But  in  a  matter 

(some  will  say)  of  curiosity,  this  shall  suffice;  and  yet  seeing  it 

tends  to  the  better  understanding  (others  say)  it  is  tolerable. 

GIadtIL  lib.  7.        ^J  ^^^  ancient  common  law  of  Rnglandy  a  man  could  not  alien 

ea.  1.  fo.  44, 46.  such  lands  as  he  had  by  descent,  without  the  consent  of  his  heire; 

*^  ^1)  yet  he  might  give  a  part  to  Ood  in  free  almoigne,  or  with  his 

daughter  in  free  marriage,  or  to  his  servant  remuneraiione  iervp- 
Brittoo,  CA.  68.  ^^'^**  Ou'  old  bookes  described  firankalmoign  thus;  when  lands 
fol.  I84!  Bnwt  or  tenements  were  bestowed  upon  God,  ^uat  is)  eiven  to  such 
p^'n ' iT'rii  ^^'  People  as  are  consecrated  to  the  service  ot  God.  £1  our  ancient 
'  '  *  *  bookes  these  gifts  of  devotion  were  called  Ghurchesset,  or  Chureh- 
Fleto,  lib.  I.  "ood,  quati  $emen  eedence;  but  in  a  more  particular  sense  it  is 
oap.  42*.  described  thus :  certam  meneuram  bladi  tritici  rignifioaij  qttmn 

quilxbet  dim  mnctce  ecdetiod  die  eancH  Martini^  tempore  tarn  Bri* 
tonumqudm  Anghrum, contribuerunL  Plurei tamen magnate$, 
past  Ramanarum  adventumy  iUam  contributionem  aetMndim 
veterem  legem  Mains  nomine  primitiarum  dabanty  praui  in  brevi 

regit 

*  Tk^paamge  in  LaHn  eit^d  hff  lord  Cbit  tt  in  cap,  47,  </  the  9e6ond  edition  o/FUta. 

SI)  The  office  of  king's  almoner  is  usually  given  to  the  archbishop  of  York^ 
the  title  of  lord  high  almoner. — [Note  98.1 
(1)  See  Wright's  Ten.  167. 


L.  2.  G.  6.  Sect  133.      Of  Frankalmoigne.         [94.  b. 

regii  Knuti  ad  9UfMnum  pontificem  trafumit90  eantineiUTj  in  quo 
iHam  coniribuHanem  Churchted  ojopeUani,  guan  temen  eccleSios. 

"And  9ttch  tenure.'*    For  albeit  neither  fealty,  nor  any  other 
temporall  aendoe  is  due,  yet  it  is  a  tenure. 

"In  old  time"    [a]  That  is  to  say^  before  the  statutes  of  7 B. 4. 12. 
mortmaine,  vis.  Magna  ChartOf  cap.  86,  and  7  E.lyde  reUgio-  JJ  ^^^  *•  ^» 
nc,  dec.  and  before  the  statute  of  quia  emptorei  terrarum,  as  r^i  Mortmaiiie. 
shall  be  hereafter  in  his  proper  plaoe  said  in  this  chapter  (2).      britton,  foL  ssl 

A  90.  Braoton, 

"  In/eoffed  an  abbot  and  hi$  coventf  <fec/'    Albeit  the  oovent  jiiiSblsf  cap. 
be  dead  persons  in  law,  and  the  abbot  only  capable  (as  before  is  5.  11  H.  7. 12. 
said),  yet  if  the  feoffment  be  made  to  an  abbot  and  oovent,  the  (>  ^^  At>r.  61.) 
feoffinent  is  good,  and  the  state  veeteth  only  in  the  abbot.  And 
note  a  man  may  infeoffe  an  abbot,  a  bishop,  a  parson,  &6.  or  any 
other  sole  body  politique,  by  deed  or  without  deed,  in  free  almes; 
and  so  may  a  gift  in  frankmariage  be  made  without  deed  also;  80  H.  6.  so.  b. 
but  if  lands  be  given  to  deane  and  chapter,  or  anv  other  corpo- 
ration aggregate  of  many,  there  the  gift  must  be  by  deed  (8). 

"  To  have  and  to  hold  to  them  and  their  iuccetBOwn.'*  For  in  (l  Bo.  Abr. 
ease  of  an  abbot  or  prior  and  covent  regularly  a  fee  simple  doth  ^^^-) 
not  passe  without  this  word  (successors);  (4)  for  the  diversity 
standeth  thus  betweene  a  corporation  aggregate  of  tnany  capable 
persons,  and  a  sole  corporation.   As  if  lands  be  given  to  a  deane  Vid.  Litt  in  the 
and  chapter,  they  have  a  fee  simple  without  this  word  (successors),  ^^5^  g^tfl*V 
for  that  the  body  never  dies ;  but  if  lands  be  given  to  a  bishop, 
parson,  or  any  other  sole  corporation,  who  after  their  deceases 
have  a  succession,  there  without  this  word  (successors)  nothing 
passeth  unto  them  but  for  life  (5).  But  of  corporations  segregate 
of  many,  there  is  a  diversity  when  the  head  and  body  both  are 
capable,  as  in  the  case  of  deane  and  chapter,  and  when  one  (as 
hath  been  said)  is  onely  capable,  as  in  case  of  abbot  or  prior  and 
covent;  but  yet  out  of  the  generall  rules,  the  case  of  frankalmoign 

is 


(2)  See  post.  Sect.  140, 

^8)  In  ^en«ra7  a  corpon  00    o -^  -^ 

in  land,  or  even  do  any  acts  of  importance,  without  deed ;  but  there  are  several 


'8;  In  general  a  corporation  aggregate  cannot  take  or  pass  away  an  interest 


exceptions  to  the  rule.  See- ante  66.  b.  Yin.  Abr.  Grants,  D.  a.  Corpora^ 
tion,  K.  Com.  Dig.  Franchises,  F.  12, 18,  14.  New  Abr.  Corporation,  E. 
8.— [Note  99.] 

(4;  Contra  1  Ro.  Abr.  882.  Also  in  the  following  annotation  by  lord  Hale, 
which  he  gives  at  the  bottom  of  fol.  8.  b.  several  authorities  are  cited  to  the 
contrary.  Vid.  7  E.  8.  41.  11  H.  4.  84.  Gift  to  abbot  and  monks  passeth 
fee  siptple.  If  an  abbot  makes  lease  reddendo  rent  nobis,  it  enures  to  the  «mc- 
cessor,  20  H,  6.  8.  Land  granted  to  the  abbot  of  S.  and  his  heirs  is  only  for 
life,  9  H.  5.  9.  Hal.  MSS.— See  further  the  authorities  cited  in  Vin.  Abr. 
Estate,  L.  pi.  1.— [Note  100.] 

(5)  Ace.  ante  8.  b.  But  some  take  a  distinction  between  describing  a  sole 
corporation  both  by  bis  natural  and  politic  name,  and  describing  him  by  his 
politic  name  only;  and  it  has  been  resolved,  that  a  visitatorial  power,  granted 
to  the  bishop  of  Ely  over  Trinity  College,  Cambridge,  in  the  latter  way,  ought 
to  be  construed  as  a  grant  to  the  bishop  of  Ely  for  the  time  being,  and  tiierofore 
extended  to  sticcessors.  This  point  was  adjudged  in  Dr.  Bentley's  case.  See 
2  Stra.  913.    Fits-Gibb.  808.  812.    1  Barnard.  458.— [Note  101.] 
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39  H.  6. 30.        is  excepted,  as  hereafter  shall  be  sdiid.    Also  lands  must  be 

given  to  a  corporation  aggregate  of  many  by  deed ;  but  to  a  sole 
corporation  it  may  be  granted  without  deed. 

Bracton,  lib.  2.  cap.  10.  Potest  donatio  fieri  in  liber  am  dte- 
momuim  ecdenis  cathedra>l{bu8,  conventualibtu,  parochialibuMj 
ei  viriB  reliffiosis, 

35  H.  6.  M.  ^'  In  pure  and  perpetuaU  almes,"     Here  it  appeareth,  that  a 

IJR'  t:  ^^'  tenure  in  frankalmoiene  may  be  created  without  this  word 

ib  2  ~io.      (^*'^«).  ^^r  P^'-^  implyeth  as  much. 

35  H.  6.  56.  '^  Or  in  Jrankdlmoigne"  But  one  of  these  words,  either  pura 

7  E.  4. 11.  or  libera,  must  be  used,  or  else  it  is  no  tenure  in  frankalmoigne. 

Bract  Dpi  snpn. 

^^  Orby  9wh  toords,  to  hold  of  the  grantor,  or  of  the  lessor^ 
20  H.  6.  foL  36.    and  his  heires  in  free  almesP     Here  it  appeareth,  that  by  these 

words  a  fee  simple  passeth  without  this  word  (successors),  albeit 
38  B.  3. 4.  a.  it  be  in  case  of  a  sole  corporation.  For  as  in  case  of  a  gift  in 
10  H  7  is'        frankmariage,  an  estate  taile  passeth  to  the  donees  without  the 

16  H.  7!  9.  *  words  (of  the  heires  of  their  two  bodies)  as  hath  beene  said  in 
18  E.  3.  Cona-  the  Chapter  of  Fee  taile  \  so  in  case  of  a  gift  in  frankalmoigne 
3?H  ?  22         (which  may  be  resembled  to  a  divine  manage),  a  fee  simple 

17  E.  i,  51!  passeth,  as  hath  bin  said,  though  it  be  in  case  of  a  sole  corpora- 
6  E.  3.  54.  Ao.  tion,  without  this  word  (successors).  And  besides,  grants  in 
Jr.  5.  H.  3.  Rot  frankalmoigne  are  ancient  grants,  as  hath  beene  said,  and  there- 
ThepriorofDun.  ^^"^^  ^hall  be  allowed,  as  the  law  was  taken,  when  such  grants 
stable's  oaM.       were  made. 


Sect  134.  [95.-1 

77^  the  same  manner  it  is,  where  lands  or  tenements  were  granted  in 

ancient  time  to  a  deane  and  chapter  and  to  their  successors,  or  to  a 

person  of  a  church  and  his  successors,  or  to  any  other  man  of  holy  church 

and  to  his  successours,  in  frankalmoigney  |f  he  had  capacitie  to  take 

such  grants  or  feoffments,  ^c, 

"  TN  the  same  manner,  (fee."  Hero  lAttleUm,  haying  put  an 
example  of  bodies  incorporate  aggregate  of  many,  whereof 
the  head  is  only  capable,  now  puttethezamples  both  of  bodies 
incorporate  aggregate  of  many  (all  being  capable)  and  of  sole 
corporations  of  secular  persons. 

^^ Deane"  Decanus,  is  derived  of  the  Greek  word  hitm,  that 
signifieth  Ten,  for  that  he  is  an  ecclesiasticall  secular  govemour, 
and  was  anciently  over  ten  prebends,  or  canons  at  the  least,  in  a 
cathedral  church,  and  is  head  of  his  chapter  (1). 

"  Chapter/' 

il)  Various  kinds  of  deans,  besides  deans  of  chapters,  are  known  to  our  law : 
it  requires  more  divisions  than  one  to  distinguish  them  properly.  Consi- 
dered in  respect  of  the  difference  of  office,  deans  are  of  8tb  kinds.  1.  Deans  of 
chapters,  who  are  either  of  cathedral  or  collegiate  churches ;  though  the  mem- 
bers of  churches  of  the  latter  sort  may  more  properly  be  denominated  coUeges 
than  chapters,  2.  Deans  oi peculiars,  who  have  sometimes  both  jurisdiction  and 

0Qr6 
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'^  Chapter  J*  CapUulumeU  dericorum  ccngregoHo  whuno  deca^  (S  Co.  73.) 
no  in  ecdesiA  cathredali  (2).     And  chapters  be  twofold,  viz.  the 
ancient  and  the  later.    And  the  later  to  be  also  of  two  sorts. 

First, 

cure  of  soalSy  as  the  dean  of  Battel  in  Sussex;  and  sometimes  lurisdiction  only, 
as  the  dean  of  the  Arches  in  London,  and  the  deans  of  Booking  in  Essex  and 
of  Crojdon  in  Surrey.  3.  Rural  deans.  4.  Deans  in  the  coUeges  of  our  univer- 
sities, who  are  officers  appointed  to  superintend  the  behayiour  of  the  members 
and  to  enforce  discipline.  5.  Honorary  deans,  as  the  dean  of  the  Chapel  Royal 
at  St.  James,  who  is  so  styled  on  account  of  the  dignity  of  the  person  over 
whose  chapel  he  presides.  As  to  the  Chapel  of  St.  George,  Windsor^  there 
being  canons  as  well  as  a  dean,  it  is  something  more  than  a  mere  chapel,  and, 
except  in  name,  resembles  a  collegiate  church.  6.  Deans  of  provinces,  or,  as 
they  are  sometimes  called,  deans  of  bishops.  Thus  the  bishop  of  London  is 
dean  of  the  province  of  Canterbury,  and  to  him  as  such  the  archbishop  sends 
his  mandate  for  summoning  the  bishops  of  his  province,  when  a  convocation  is 
to  be  assembled ;  which  perhaps  may  account  for  calling  the  dean  of  the  pro- 
vince dean  of  the  bishops,  what  the  other  parts  of  his  office  are,  the  books  we. 
have  been  able  to  consult  do  not  explain :  nor  do  they  mention  whether  there 
is  a  dean  for  the  province  of  York.  See  Lyndw.  Oxf.  ed.  317.  Oibs.  Synod. 
Anglican.  17.  Ante  94.  a. — ^Another  division  of  deans,  arising  from  the  nature 
of  the  office,  is  into  deans  of  tpirUual  promotions  and  deans  of  lay  promotions. 
Of  the  former  kind  are  deans  of  peculiars  with  cure  of  souls,  deans  of  the  royal 
chapels,  and  deans  of  chapters :  though  as  to  these  last  a  contrary  opinion 
formerly  prevailed.  Perhaps  too  rural  deans  may  be  added  to  the  number.  Of 
the  latter  kind  are  deans  of  peculiars  without  cure  of  souls,  who  therefore  may 
be  and  frequently  are  persons  not  in  holy  orders.  In  respect  of  the  manner  of 
appointment,  deans  are,  1.  Elective,  as  deans  of  chapters  of  the  old  founda- 
tion ;  though  they  are  so  only  nominally  and  in  form,  the  king  being  the  real 
patron,  which  will  appear  from  the  next  note  but  one.  2.  Dofiative,  as  those 
deans  of  chapters  of  the  new  foundation,  who  are  appointed  by  the  king's  letters 
patent,  and  are  installed  under  his  command  to  the  chapter,  without  resorting 
to  the  bishop  either  for  admission  or  for  a  mandate  of  instalment ;  if  that  mode 
of  promoting  still  prevails  in  respect  to  any  X)f  the  new  deaneries.  See  the  next 
note  but  one.  Deans  of  the  royal  chapels  are  also  donative,  the  king  appoint- 
ing them  in  the  same  way.  So  too  may  deans  of  peculiars  without  cure  of 
souk  be  called ;  as  the  dean  of  the  Arches,  who  is  appointed  by  commission 
from  the  archbishop  of  Canterbury ;  but  this  must  be  understood  in  a  large 
sense  of  the  word  donative,  it  being  most  usually  restrained  to  spiritual  pro- 
motions. 3.  Presentative,  as  some  deans  of  peculiars  with  cure  of  souls,  and 
the  deans  of  some  chapters  of  the  new  foundation,  if  not  of  aU,  Thus  the  dean 
of  Battel  is  presented  Dy  the  patron  to  the  bishop  of  Chichester,  and  from  him 
receives  institution.  Thus  too  the  dean  of  Gloucester  is  presented  by  the  king 
to  the  bishop  with  a  mandate  to  admit  him  and  to  give  orders  for  his  instalment. 
See  the  next  note  but  one.  4.  By  virttte  of  another  office,  as  the  bishop  of 
London  is  dean  of  the  province  of  Canterbury,  and  the  bishop  of  St.  David  is 
dean  of  his  own  chapter. — Again  in  respect  of  the  manner  of  holding,  deans 
are  so  absolutely  or  in  commendam.  But  this  division  applies  only  to  spiritual 
deaneries. — In  thus  pointing  out  the  several  denominations  of  deans  we  have 
attempted  a  more  comprehensive  as  well  as  a  nicer  general  discrimination  and 
arrangement,  than  the  books  usually  resorted  to  furnish ;  though  to  them  we 
are  indebted  for  most  of  the  materials,  and  to  them  we  refer  the  student  for  a 
competent  idea  of  the  nature  of  each  kind  of  deanery.  See  Decanus  and 
Deanery  in  Spelm.  Gloss.  Cow.  Diet.  Ayl.  Parerg.  Nels.  Rights  of  the  Clerg. 
Burn.  Eccles.  L.  and  the  Index  to  Gibs.  Cod. — [mte  102.] 

(2)  But  the  name  of  chapter  is  not  confined  to  cathedrcUSf  the  prebendaries 

and 
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Fin^  those  wUch  were  translated  cor  foandedby  king  Hmry  tbe 
eightii,  in  place  of  abbots  and  oovents,  or  prion  and  oovents  whub 
were  cbapiers  whiles  they  stood;  and  these  are  new  ehapters  io 
old  bishoprickes.  Secondly,  where  the  bishopricke  was  newly 
fbnnded  by  jE&nry  the  eighthifas  CheUer^  Bridawy  &c.)  there  the 
chapters  are  also  new  (3).  There  is  a  great  diversitie  betweene 
the  commings  in  of  the  ancient  deanes  and  of  the  new.  For  the 
ancient  come  in,  in  much  like  sort  as  bishops  doe ;  for  they  are 
chosen  by  the  cnapter,  by  a  conae  de  edier,  as  bishops  be,  and  the 
king  saving  his  royall  assent  thev  are  confirmed  by  the  bishop. 
Bat  &ey  which  are  either  newly  translated  or  founded,  are 
donatiye,  and  by  the  kin^s  letters  patents  are  installed,  which 
are  matters  necessarie  to  be  knowne  (4). 

and  canons  of  coUegiate  chorches  being  also  styled  chapters ;  thongh  rather 
improperly,  as  we  have  before  hinted. — [Note  103.] 

(3)  The  new  deaneries  and  chapters  to  old  bishoprics  are  eight;  namely, 
Canterbury,  Norwich,  Winchepter^  Durham,  Ely,  Rochester,  Worcester,  and 
Carlisle.  The  new  deaneries  and  chapters  to  new  bishoprics  are  fiye ;  namely, 
Peterborough,  Chester,  Gloucester,  Bristol,  and  Oxford.  See  Will.  Gathedr. — 
[Note  104.] 

(4)  in  this  account  of  the  old  and  new  deaneries,  many  particulars,  relative 
to  the  manner  of  coming  to  the  possession  of  them,  are  omitted ;  and  therefore 
we  shall  add  some  general  things  historically  in  respect  to  both.  As  to  the  old 
deaneries,  it  will  be  very  difficult  to  trace  the  subject,  with  any  tolerable  degree 
of  precision,  higher  than  the  reign  of  king  John,  or  to  ascertain  what  was  the 
legal  mode  of  constituting  deans  of  chapters  before.  If  our  ancient  chronicles 
are  to  be  depended  upon^  nothing  could  be  more  variable  than  the  practice  for 
several  rdgns  after  the  Conquest.  '  Thus  in  the  church  of  York,  we  find  some- 
times the  archbishop  collating  to  the  deanery,  and  sometimes  the  king  conferring, 
and  sometimes  the  chapter  electing;  and  it  is  probable  that  a  like  uncertuntv 
prevailed  in  other  cathedrals.  See  Drake's  Antiq.  York,  557  to  565.  1  Will. 
Surv.  Cathedr*  64.  At  length  however,  after  many  struggles,  the  elective  mode 
of  constituting  deans,  as  well  as  bishops,  abbots,  and  priors,  was  established 
throughout  the  kingdom ;  for  king  John  by  a  charter  of  the  16th  of  his  rei^ 
grants,  tU  de  aetero,  in  universis  et  singtdis  eeclenis  etmonaxteriisccUhedraltbuB 
et  conventualilnu  Mius  regni  noUri  Anglimy\Hbere  iint  inperpehtum  dectumeg 
quorumcunquepraBlatorummajorum  et  minorum  ;  and  deane  of  chapters  clearly 
fall  within  the  description  of  minor  prelates.  See  king  John's  charter  in  1  Coll. 
Eccles.  Hist.  Append.  No.  33,  and  as  to  the  word  prmlatasy  consult  Lyndw. 
Ox.  ed.  41,  ana  217.  But  notwithstanding  the  strong  terms  in  which  the 
freedom  of  canonical  election  is  provided  for  by  this  charter,  and  the  repeated 
confirmation  of  it  by  various  statutes,  the  election  of  a  dean  by  the  chapter  is 
by  long  practice  converted  into  a  mere  form,  and  the  king  is  in  reality  as  much 
the  patron  of  the  oldy  as  he  is  both  in  name  and  substance  of  the  new  deaneries. 
For  two  centuries  past  at  least,  the  king's  conge  d^Uire^  which  by  the  charter 
of  John  must  precede  every  election  of  a  prelate,  and  was  in  use  long  befx>re, 
hath  been  invariably  accompanied  with  the  king's  letter  misnvey  as  it  is  styled, 
recommendinff  a  particular  peraon,  whom  the  chapter  of  course  elect  their  dean. 
In  the  case  of  the  old  Inshopricsy  which  are  filled  in  the  same  form,  the  election 
of  the  person  named  by  the  crown  is  secured  by  a  statute  of  the  25th  of  Henry 
the  eighth,  which  compels  the  chapter  to  yiela  to  the  recommendation  by  the 
pains  of  prcemunire  and  if  they  refuse  authorizes  the  king  to  appoint  a  bishop 
Dy  letters  patent.  See  post.  134.  a.  But  no  such  statute  hath  been  yet  made 
in  respect  to  the  old  deaueries;  and  therefore  the  right  of  the  crown  over  them 
rests  wholly  on  the  charter  of  king  John  and  the  subsequent  practice.     Here 

then 
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^^Ifhe  had  eapaeitie  to  take"  For  ecolesiasticall  persona  have 
not  tmpaeitia  ta  take  in  sacoeafdon,  nnleas  they  be  bodies 
politiqne; 

then  it  may  be  asked,  how  the  orown^  without  the  aid  of  a  statute  oan  enforce 
its  claim  of  patronage ;  and  what  are  the  means,  by  which  the  nomination 
wonld  be  made  eSectnal  if  the  chapter  should  disregard  the  rojal  recommenda. 
tion,  and  perseyere  in  a/ree  exercise  of  the  right  of  electing  r  This  question 
may  be  resolyed,  by  considering,  that  eyen  the  charter  of  king  John  requires 
the  king^s  confirmation  of  the  choice  made  by  the  chapter ;  and  therefore  by 
ref\Ci8ing  to  confirm  ha  may  always  preyent  the  efiect  of  their  election.  Nay  it 
hath  been  said,  that  the  election  is  so  wholly  a  ceremony  as  not  eyen  to  be 
essential,  and  that  eyen  before  any  act  of  parliament  to  dispense  with  it  the 
kinff  miefat  nominate  to  the  old  bishoprics  oy  letters  patent,  without  resorting 
to  the  chapter  for  the  form  of  their  concurrence ;  and  the  old  deaneries  are 
within  the  same  reason.  See  Reyan  CKBrian  y.  Kniyan,  in  Cro.  Jam.  562. 
Palm.  22,  and  2  Bo  .Rep.  101. 180,  and  8.  G.  cited  in  F.  N.  B.  4to  ed.  396, 
note  (a.).  This  doctrine,  it  must  be  owned,  notwithstanding  the  positiye  terms 
in  which  it  was  asserted,  and  the  reyerence  due  to  the  judges  by  whom  it  was 
recoenized,  seems  as  repugnant  to  the  letter  of  king  John's  charter,  as  the  mode 
of  electing  in  conformity  to  the  letter  mimve  certainly  is  to  the  genuine  ^rit 
and  intention.  But  the  latter  hayine  the  sanction  of  a  practice  too  ancient  to 
be  now  drawn  into  question,  it  can  be  of  little  use  to  deny  the  former  ]  and 
accordingly  in  the  reign  of  Charles  the  first  we  find  some  instances,  in  which 
the  king  actually  appointed  to  some  of  the  old  deaneries  by  letters  patent  with- 
out the  least  appearance  of  opposition  on  the  part  of  the  chapter.  See  Rymer 
Feed.  yol.  8,  part  3,  page  166,  yoL  9,  part  1,  p.  82.  To  fix  the  time  when 
the  letter  missive,  in  respect  either  to  the  old  deaneries  or  the  old  bishoprics, 
first  came  into  use ;  to  explain  how  from  a  mere  recommendation,  it  grew  into 
a  royal  mandate ;  and  more  particularly  to  determine,  whether  it  operated  as 
such  before  the  Reformation,  or  whether  that,  in  consequence  of  the  assertion 
of  the  king's  supremacy,  was  the  mn.  of  implicit  obedience  to  it,  might  be  both 
curious  and  useful.  I^obably  the  letter  missive  was  not  generally  used  to  con- 
trol the  freedom  of  election  till  after  the  time  of  Edward  the  first.  At  least 
Mr.  Prynne,  hostile  as  he  was  to  canonical  election,  he  deeming  it  an  usurpation 
to  the  prejudice  of  the  royal  prerogatiye,  giyes  us  a  conge  ctiHre  of  Edward 
the  first  for  the  election  of  a  bishop,  which  concludes  with  a  recommendation 
to  the  chapter  in  general  terms  to  choose  a  person  duly  qualified;  but  he  takes 
no  notice  of  its  being  accompanied  with  a  letter  missive;  a  circumstance  which, 
had  it  occurred,  would  scarcely  haye  escaped  his  obseryation  See  3  Prynn, 
Bee.  1255.  The  earliest  precedent  of  such  a  letter  we  haye  hitherto  met  with 
since  the  charter  of  king  John,  is  of  the  year  1847,  when  Philip  de  Weston  is 
said  to  liaye  been  elected  to  the  deanery  of  York  on  exhibiting  a  letter  from 
Edward  the  third.  Drak.  Antiq.  York,  563.  Another  instance  of  a  letter 
missive  relatiye  to  the  same  deanery  occurs  in  1544 ;  Henry  the  eiehth  signi- 
fying it  to  be  his  pleasure  that  Dr.  Wooton  should  be  elected,  and  Uie  chapter 
electing  him  aocoi^ingly.  Drak.  Antiq.  York,  565,  and  append.  81.  These  few 
fiftcts  may  giye  aome  idea  of  the  gradation,  by  which  the  crown  hath  possessed 
itself  of  the  complete  patronage  of  the  old  deaneries.  We  are  not  prepared  for 
a  more  ample  discussion  :  and  if  we  were,  this  would  not  be  the  proper  place 
for  a  subject  so  extensiye. — ^As  to  the  deans  of  the  new  foundation,  though  the 
king  nominates  by  letters  patent,  yet  some,  if  not  aU,  of  the  new  deans  of  cathe- 
dral churches  are  now  deemed presentaiive  and  not  donative,  the  practice  being 
to  present  the-  letters  patent  to  the  bishop  for  institution  and  a  mandate  of  in- 
stalment. It' hath  indeed  been  a  question,  whether  they  are  donative  or  pre- 
sentative;  for  the  understanding  of  which  we  shall  shortly  state  the  principal 
ftcts  on  which  the  case,  so  fieur  as  relates  to  the  deanery  of  Gloucester^  depe  nds 
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litiq[ae ;  as  bishops,  aichdeaconsi  deanes,  parsons,  vioara,  Ac  or 
y  incorporate  by  the  king's  letters  patents,  or  prescriptioa  ; 


politiqi 
lawfuQ 


The  new  deaneries  were  erected  by  Henry  the  eighth  under  powers  giyen  by 
act  of  parliament,  which  also  authorized  him  to  make  statutes  for  their  rcguli^ 
tion  by  lettenpatetU  or  writing  under  the  great  seal.  In  the  charter  for  founding 
the  deanery  of  Gloucester,  bemff  one  of  the  new  foundation,  the  king  reserred 
the  nomination  of  the  deans  to  himself,  and  directed,  that  the  deans  and  chap- 
ters should  be  governed  according  to  such  rules  and  statutes  as  the  king  should 
appoint  by  indenture.  The  king  afterwards  by  oommis^oners  named  for  the 
purpose  formed  a  body  of  statutes,  amongst  which  one  required  that  the  king 
should  upon  every  vacancy  nominate  a  dean  by  letters  patent,  and  that  he 
should  be  presented  to  the  bishop,  and  being  instituted  by  him  should  be 
admitted  by  the  chapter.  The  commissioners  signed  these  statutes ;  but  they 
were  neither  under  the^rea^  «ea^nor  indented  ;  and  on  account  of  this  deviadoa 
both  from  the  act  of  parliament  and  the  commission,  they  were  considered  as 
invalid,  and  powers  were  given  by  other  acts  to  Mary  and  Elizabeth  succes- 
sively to  form  other  statntes.  However,  nothing  final  being  done  under  these 
powers,  tome  of  the  statutes  framed  by  Henry  the  eighth's  commissioners,  for 
want  of  others  more  regularly  made,  were  adopted,  but  the  particular  statute 
which  made  the  deanery  presentative^  was  never  practiced  a/ter  the  Bestoration; 
and  only  in  one  instance  be/are,  the  deans  being  constituted  by  mere  grants 
from  the  crown.  In  this  state  of  things  came  the  6  Ann.  c.  21,  which  esibtr' 
blished  tuch  of  the  statutes  of  the  cathedral  and  collegiate  churches  founded 
by  Henry  the  eighth,  0$  had  been  usually  received  and  practiced  in  the  govern- 
ment of  the  same  respectively  since  the  Restoraiiany  and  were  not  inconsistent 
with  the  constitution  of  the  church^of  England  or  the  laws  of  the  land.  But 
this  act,  made  to  remove  doubts,  created  a  very  important  one ;  which  wasi 
whether  the  act  confirmed  the  whole  body  of  the  statutes  where  any  of  them  had 
been  practised  since  the  Restoration,  or  only  such  statutes  or  parts  of  statutes 
as  had  been  individually  received.  Amongst  other  cases  which  depended  on 
the  solution  of  this  doubt,  one  was  the  mode  of  constituting  the  dean  of 
Olouoester :  for  if  receiving  a  part  of  Hcnrv  the  eighth's  statutes  necessarily 
was  followed  with  a  confirmation  of  the  whole,  then  the  cathedral  church  of 
Olouoester  being  under  this  predicament^  it  was  become  essential  to  conform  to 
the  particular  statute,  which  required  a  presentation  of  the  dean  to  the  bi$hop, 
though  that  form  had  hitherto  been  disregarded.  It  being  of  importance  to 
have  this  point  settled,  the  crown  in  1720  referred  it  to  sir  Philip  Yorke  and 
sir  Robert  Raymond,  the  then  attorney  and  solicitor  general,  who  were  of 
opinion,  that  it  was  intended  by  the  act  of  queen  Anne  to  confirm  the  whole 
body  of  statutes  where  any  part  had  been  received,  and  therefore  that  in  the 
case  of  the  particular  deanery  of  Gloucester  a  presentation  was  become  neces- 
sary:  thouffh  they  allowed  the  question  to  be  one  oi  greaJt  dovht  and  difficulty. 
See  Bum.  Eccl.  L.  tit.  Deans  and  Chapters,  To  this  opinion  was  added  the 
form  of  a  presentation ;  and  it  is  presumed  that  the  deanery  of  Gloucester  hath 
ever  since  been  treated  bv  the  crown  hs  presentalive.  Probably  too  under  the 
siujie  sanction  the  example  may  have  been  followed  in  respect  of  such  other  of 
the  new  deaneries  as  at  the  time  of  the  act  of  queen  Anne  were  in  the  same 
circumstances ;  that  is,  had  statutes  of  doubtral  authority  from  Henry  the 
eighth  or  any  of  his  successors,  some  of  which  between  the  Restoration  and  the 
act  of  Anne  had  been  usually  practiced,  thoush  not  the  particular  one  directing 
a  presentation  of  their  deans.  But  whether  this  construction  of  the  act  of  Anne 
hath  ever  been  judicially  recognized,  we  cannot  inform  the  reader.  As  to  those 
new  deaneries,  which  had  statutes  requiring  a  presentation,  and  usually  com- 
plied with  after  the  Restoration,  there  cannot  be  the  least  doubt  of  their  being 
legally  j^reMntoitve.    But  if  there  are  any  of  the  new  deaneries^  the  rules  and 

Btatatas 


L.  2.  C.  a  Sect.  134.    Of  FrankaJmoigne.  [95.  a. 


fts  deanefi  and  chapters,  oolledges,  &o.  But  a  oolledge  of  relinous 
persons^  chauntry  priests,  and  such  like,  that  are  not  lawmlly 

incorporatedi 

statutes  of  whose  churches  are  wholly  silent  as  to  presentation,  it  is  most  likely 
that  they  always  have  been  donative,  and  still  continue  so;  and  we  guess,  that 
the  church  of  Westminster  may  fall  under  this  description,  it  being  coUegiaUj 
and  not  for  any  other  purpose  subject  to  the  jurisdiction  of  any  bishop. — From 
this  detail  about  appointing  to  deaneries  of  the  new  foundation,  it  seems  that 
lord  Coke  was  fully  justified  in  styling  all  of  them  donative;  for  it  js  said,  that^ 
none  of  the  charters  for  founding  the  new  deaneries  mention  presentation,  and 
that  the  subsequent  statutes  prescribing  it  were  equally  liable  to  the  objection 
of  xn/brmalUif  as  those  of  the  church  of  Gloucester,  and  there  was  no  act  for 
establishing  them  in  lord  Coke's  time.  On  the  other  hand,  bishop  Gibson 
might  be  equally  warranted  in  calling  aU  the  new  deaneries  pretentaiive,  if  we 
except  the  collegiate  church  of  Westminster;  because  in  1718,  when  i\i^  first 
edition  of  his  book  on  Ecclesiastical  Law  was  published,  they  were  become  so 
by  the  operation  of  the  act  of  queene  Anne.  This  distinction  of  time  did  not 
strike  the  bishop,  though  a  writer  in  general  well  informed  and  much  to  be 
relied  on,  when  he  animadverted  on  those,  who  like  lord  Coke  denominated  the 
new  deaneries  donative,     1  Gibs.  Cod.  197. 

What  we  have  hitherto  observed,  as  to  the  manner  of  constituting  the  old 
and  new  deans',  must  be  confined  to  England;  those  of  Wales  and  Ireland 
being  under  difl*erent  circumstances,  and  therefore  reserved  for  a  separate  con- 
sideration. Of  the  /our  Welsh  cathedrals,  two  are  without  deans;  or  rather 
the  dignities  of  bishop  and  dean  unite  in  the  same  person,  the  bishop  being 
deemed  gucui  decanus,  and  having,  it  is  said,  both  an  episcopal  throne  and  a 
decanal  stall  allotted  to  him  in  the  choir.  The  cathedral  churches  of  St.  David's 
and  Llandaflf  are  of  this  kind.  St.  Asaph  and  Bangor,  the  other  two  Welsh 
cathedrals,  have  the  dignity  of  dean  distinct  from  that  of  bishop ;  but  the  patron- 
age of  both  deaneries  is  in  the  respective  bithop$f  they  being  neither  elective 
by  the  chapteTy  nor  donative  by  the  crctwn.  See  £ct.  Thesaur.  cd.  of  1742, 
and  Will.  Parochial.  Anglic.  In  respect  to  Ireland^  as  we  are  informed,  before 
the  Reformation  the  deaneries  of  the  cathedral  churches  there  were  elective  by 
the  respective  chapters,  under  a  conge  dULire  from  the  crown,  in  much  the 
same  manner  as  the  M  English  deaneries.  But  since  the  Irish  act  of  the  2d  of 
Elizabeth,  c.  4.  s.  1,  which  takes  away  the  election  of  bishops  in  Ireland,  and 
declares  them  wholly  donative  by  the  king,  and  hath  never  been  repealed  as 
the  English  statute  of  Edward  the  sixth  to  the  same  effect  was,  the  form  of 
electing  to  the  old  deaneries  hath  been  also  discontinued,  and  the  king  appoints 
to  them  by  letters  patent  as  to  bishoprics.  This  change,  so  far  as  regards  the 
Irish  old  deaneries,  not  having  yet  had  a  parliamentary  sanction,  its  legality 
depends  on  a  notion  that  the  patronage  of  deaneries  as  well  as  of  bishoprics 
was  an  ancient  right  of  the  crown,  that  the  election  by  the  chapter  was  a  mere 
ceremony,  and  that  the  statute  for  putting  an  end  to  it  in  the  case  of  the 
bishoprics  was  a  provision  of  caution  and  not  one  of  necessity;  and  this 
notion,  little  consonant  as  it  may  appear  to  some  of  the  facts  we  have  stated  in 
our  historical  account  of  the  old  English  deaneries,  is  not  only  supported  by 
practice  since  the  reign  ofr  Elizabeth,  but  seems  to  have  heen  Judicially  recog- 
nized and  acted  upon  in  the  case  of  the  Irish  bishopric  already  cited  from 
Croke  James  and  other  books.  See  ante  06.  b.  in  the  notes.  Such,  we  are 
told,  is  the  state  of  the  patronage  of  the  Irish  old  deaneries  in  general;  but  it 
must  be  added,  that  the  right  of  the  crown  over  one  or  two  of  them,  which 
either  are  or  are  supposed  to  be  under  peculiar  circumstances,  is  denied  by  the 
chapters.  Suits  on  this  subject  have  been  depending  between  the  crown  and 
the  chapter  of  St,  Fairickf  one  of  the  two  cathedrals  of  the  archbishopric  of 
Dublin;  the  crown  claiming  the  deanery  as  a  royal  donaiive^  and  the  cnapter 
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Chap.  6.  Franktdnwigne.  Sect.  133. 

1^  EN  ANT  in  frankalmoigne  a,  where  an  abbot,  or  prior,  or  another 
man  of  religion,  or  of  holy  church  holdeth  of  his  lord  in  frank- 
almoigne; that  i$  to  say  in  Latine,  in  liberam  eleemosinam,  that  is,  in 
free  almes.  And  such  tenure  beganne  first  in  old  time.  When  a  man 
in  old  time  was  seised  of  certain  lands  or  tenements  in  his  demesne  as 
of  fee,  and  of  the  same  land  infeoffed  an  abbot  and  his  covent,  or  prior 
and  his  covent,  to  have  and  to  hold  to  them  and  their  successours  in  pure 
andperpetuaU  almes,  or  in  frankalmoigne  ;  [or  by  such  words  to  hold  of 
the  grantor,  or  of  the  lessor*,  and  his  heires  in  free  aZm««:](l)  in  sv>eh 
case  the  tenements  were  holden  in  frankalmoigne. 

Braet  lib.  2.  ^^  AN  abbot,  prior,  or  another  man  of  religion,  or  of  holy 
S?if**Brittoi*"  church."    It  ia  to  be  observed,  that  of  ecclesiastical  per- 

fo.  164, 106.    '  sons  some  be  regolar,  and  some  be  secular.     They  be  called 

Mirror,  ea.  2.  regalar,  because  they  live  under  certaine  rules,  and  have  vowed 

OhuD^lib  7  *bree  things;  true  obedience,  perpetuall  chastity,  and  wilfull 

oa.  1.  A  lib*  18.  poverty.     And  when  a  roan  is  professed  in  any  of  the  orders  of 

oa.  8.  A  26.  religion,  he  is  said  to  be  a  man  of  religion  or  religious.    Of  this 

Pleu,  lib.  8.  ^^  i^  ^\i  abbots,  priors,  and  others  of  any  of  the  said  orders 

21  H.  7. 89.  regular.     Secular  are  persons  eoclesiasticall ;  but  because  they 

29  E.  8. 14.  live  not  under  certain  rules  of  some  of  the  said  orders. 


12^*8^8*  ^^^  ^^  votaries,  9^  they  are  for  distinction  sake,  T  94.1 
(4  Co.  iW)  called  secular,  as  bishops,  deanes,  and  chapters,  arch-  L  &•  J 
2  loft  121.        deacons,  prebends,  parsons,  vicars,  and  auch  like.    All 

which  Littleton  here  inoludeth  under  these  general  words,  of 
holy  church ;  and  none  of  these  are  in  law  said  to  be  men  of 
religion,  or  religious. 

Where  Littleton  saith  {infeoffed  an  abbot  and  his  covent)  his 

meaning  is,  that  the  abbot  only  is  infeoffed  :  for  he  is  only  a 

person  capable,  and  the  covent  are  dead  persons  in  law,  and 

See  the  Statates  nave  power  of  assent  only,  and  that  they  thereunto  assent.    But 

0^27  H.  8,  not    ginoe  Littleton  wrote,  all  abbeys,  priories,  monasteries,  and  other 

prlDtedy  but  in 

tiie  abridgment    81  H.  8.  eap.  18.  and  82  H.  8.  ca.  24,  fto.    Vide  Sect.  630. 

reli^ous 

•  Tk€  word  wkitk  lord  Coke  trantlaie*  **  Lesior,"  ia  in  the  orMnal  "FeofTor,"  hut,  at  he 
evidently  r^ere  to  a  leaee/or  live9,for  u>kieh,  he/ore  the  etatute  o/ueee,  Liverjf  of  Setein  woe 
neeeeeary,  eueh  a  leaee  woe  a  feoffment;  eo  that  the  difference  ie  imwuUeriaL' 

Mar.  (the  first  statute  conferring  such  a  power)  was  restricted  to  female  chil- 
dren, to  children  of  both  sexes,  and  thus  supplied  the  means  of  still  further 
preventing  guardianship  in  socage. — In  all  other  respects  the  tenure  in  oocage 
seems  to  Ee  under  the  same  circumstances,  and  attended  with  the  same  con- 
sequenoeSy  as  it  waa  before  the  Restoration.  But  the  statute  of  Charles  the 
second  eoes  farther  than  the  mere  alteration  of  socage;  and  havins  thus 
reformed  and  improved  this  favourite  tenure,  in  the  next  place  provides  for  the 
extension  of  it  throughout  the  kingdom.  This  the  statute  effectually  secures, 
by  converting  into  socage  all  tenures  by  knight's  service,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  socage  in  future.— 
[Note  95.] 
(1)  The  words  between  brackets  are  in  L.  and  M.  but  not  in  Boh. 
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religions  houses  of  monkes,  oanons,  friers  and  nnns,  fto.  have 
been  dissolved,  and  their  possessions  given  to  the  orowne  ^2). 

The  eoolesiasticall  state  of  England,  as  it  standeth  at  this  day,  '(4  iiut  321.) 
(which  is  necessary  for  onr  student  to  know)  is  divided  into  two 
provinces,  or  arohbishopricks,  (viz.)  of  Canterbury  «ad  of  Torke. 
The  archbishop  of  Canterbury  is  stvled  MetropolitanuB  et  Primas  Matth.  Parker, 
totxus  Anglioij  and  the  archbishop  of  Torke  Brimca  Anglice,  Each  de  yitb  archi- ' 
archbishop  hath  within  his  province  snffraffan  bishops  of  several  fj^^'^'^ 
dioces8es(3).    The  archbishop  of  Cantenury  hath  under  him  camden  Britan- 
within  his  province,  of  ancient  foundations,  vii.  Rochester  his  nia.  Vid.  Rot 
principall  chaplaine,  London  his  deane,  Wincheater  his  chancel-  Jf^*^'  ?"« **•  ' 
lor,  Narwichy  Lincolne,  Ely,  Chichester,  Salisbury,  Exeter,  Bathe  5  jcTe.  Ac. 
and  WeUs,   Worcester,  Coventry  and  LUchfidd,  Hereford,  Lan-  Westmiiister 
daffe,  St.  David,  Bangor,  and  St  Assaphe,  and  four  founded  •^  '»*•  nt^ly 
bj  king  Henry  8,  erected  out  of  the  ruins  of  dissolved  monaste-  bUhopricke  bv 
ries  (that  is  to  say)  Gloucester,  Bristow,  Peterborow,  and  Oxford.  H.  8.  but  by 
The  archbishop  of  Torke  hath  under  him  four,  (vis.)  the  bishop  qn«on^  Mary  it 
of  the  county  palatine  of  Chester,  ne^j  ereote^  by  king  Bemy  ^.^^^^^^^ 
o,  and  annexed  by  nun  to  the  archbishopncke  of  Torke,  of  the  by  qaeene  Elis. 
county  palatine  of  Durham,  Carlile,  and  the  isle  of  Man,  an-  created  a  dean- 
nexed  to  the  province  of  Torke  by  H  8,  but  a  greater  number  ^Jjfij^** 
this  archbishop  anciently  had,  which  time  hath  taken  from  him.  been  anoiently 
The  extent  of  every  diocesse  you  may  elsewhere  read,  the  which  a  bUhop's  aee, 
for  brevity  I  here  omit.     All  the  said  archbishoprickes  and  SiriatSd'to'* 
bishoprickes  of  England  were  founded  by  the  kings  of  England,  corentry. 
to  hold  by  barony,  as  hereafter  shall  be  said  (4).     *  And  every  S8  H.  8.  ea.  31. 
archbishop  and  bishop  hath  his  deane  and  chapter,  whereof  more  Clun^l^' «^^  ^ 
shall  be  said  hereafter.    The  archbishop  of  CarUerbury  hath  the  fi^tfrniu and' 
preoedencie,  next  to  him  the  archbishop  of  Torke,  next  to  him  tentba. 
the  bishop  of  London,  and  next  to  him  the  bishop  rf  Winches-  ^^f'n^i'^^^^' 
ter  (^5),  and  then  all  other  bishops  of  both  provinces  after  their  a^e  wd'ohap. 
ancientnesse.  of  Norwloh  ease! 

Vide  SeeL 
184.201.    81  H.  8.  oap.  10. 

Every  diocesse  is  divided  into  archdeaconries,  whereof  there 
be  60;  and  the  archdeacon  is  called  oculus  qnscopi;  and  every 

archdeaconry 

(2)  The  student  will  find  a  good  history  of  the  dissolution  of  monasteries  in 
England  in  the  excellent  preface  to  that  most  valuable  work  the  Notitia  Mo- 
nastica,  by  bishop  Tanner. 

(3)  Here  bishops  are  styled  sufBrasans  in  respect  of  their  relation  to  the 
archbishop  of  their  province;  but  formerly  each  archbishop  and  bishop  had 
also  his  suffi^gan,  to  assist  him  in  conferring  orders,  and  in  other  spiritual 
parts  of  bis  office  within  his  diocese.  These  in  our  ecclesiastical  law  are  called 
suffiragan  bishops,  and  resemble  the  chorepiscopi  or  bishops  of  the  country  in 
the  early  times  of  the  christian  church.  How  this  inferior  order  of  bishops 
may  be  elected  and  consecrated  is  regulated  by  the  26  H.  8.  c.  14;  but  not- 
withstanding this  statute,  it  is  not  usn^  to  appoint  them. — ^They  should  not  be 


fuUy 
subject  in  Gibs.  Cod.  Ist  ed.  v.  1. 155. — [Note  96.] 

(4)  See  ante  70.  b.  note  2.  post.  164.  a. 
•    (5)  This  is  a  mistake;  for  the  statute,  by  which  precedency  is  prineipal]y 
regulated,  gives  the  bishop  of  Durham  place  l>etween  the  bishop  of  London  and 
the  bishop  of  Winchester.    See  81  H.  8.  0. 10.  s.  8.— {No^^  ^7.] 


93.  b.  94.  a.]     Of  Frankalmoigne.   L.  2.  C.  6.  Sect.  133. 
Chap.  6.  Frankalnwigne.  Sect.  133. 

J^ ENANT  in  frankalmoigne  a,  where  an  abbptj  or  prior j  or  another 
man  of  religion^  or  of  holy  church  holdeth  of  his  lord  in  frank- 
almoigne; that  i$  to  %ay  in  LatinCj  in  liberam  eleemosinam,  that  is^  in 
free  almes.  And  such  tenure  beganne  first  in  old  time.  When  a  man 
in  old  time  was  seised  of  certain  lands  or  tenements  in  his  demesne  as 
offecj  and  of  the  same  land  infeoffed  an  abbot  and  his  coventj  or  prior 
and  his  covent^  to  have  and  to  hold  to  them  and  their  successours  in  pure 
and  perpetuall  almeSy  or  in  frankalmoigne  ;  [or  by  such  words  to  hold  of 
the  grantor^  or  of  the  lessor* j  and  his  heires  in  free  almes  :']{1)  in  such 
case  the  tenements  were  holden  in  frankalmoigne. 

Bract  lib.  2.  ^^  AN"  abbot,  prtoTj  or  another  man  of  religion,  or  of  hofy 
STif'^riltoi*"  church."    It  ia  to  be  observed,  that  of  ecclesiastical  per- 

fo.  164, 106.    '  sons  some  be  regolar,  and  some  be  secular.    They  be  called 

Mirror,  oa.  2.  regnlar,  because  Uiej  liye  under  certaine  rules,  and  have  vowed 

GUm^  UK  7  *bree  things ;  true  obedience,  perpetuall  chastity,  and  wilfull 

oa.  1.  ft' lib.  12.  poverty.     And  when  a  man  is  professed  in  any  of  the  orders  of 

ea.  8.  A  26.  religion,  he  is  said  to  be  a  man  of  religion  or  religious.    Of  this 

Fletoy  lib.  a.  ^^  \^  2M  abbots,  priors,  and  others  of  any  of  the  said  orders 

21  K,  7. 89.  regular.     Secular  are  persons  eoclesiasticall ;  but  because  they 

29  E.  8. 14.  live  not  under  certain  rules  of  some  of  the  said  orders, 


12^*8*8*  ^^'  ^^  votaries,  9^  they  are  for  distinction  sake,  T  94.1 
(4  Co.  104!)  called  secular,  as  bishops,  deanes,  and  chapters,  arch-  L  <^*  J 
2  loft  121.        deacons,  prebends,  parsons,  vicars,  and  such  like.    All 

which  Littleton  here  indudeth  under  these  general  words,  of 

holy  church ;  and  none  of  these  are  in  law  said  to  be  men  of 

religion,  or  religious. 

Where  lAuUton  saith  (infeoffed  an  abbot  and  his  coveni)  his 

meaning  is,  that  the  abbot  only  is  infeoffed  :  for  he  is  only  a 

Crson  capable,  and  the  covent  are  dead  persons  in  law,  aud 
ve  power  of  assent  only,  and  that  they  thereunto  assent.    But 

0^27  H.  8,  not    ginoe  lAulcton  wrote,  all  abbeys,  priories,  monasteries,  and  other 

priDtedy  but  in 

the  abridgment    81  H.  8.  eap.  18.  and  82  H.  8.  ca.  24,  fte.    Vide  Sect.  630. 

reli^oQS 

*  TU  word  which  lord  Coke  iran»late»  **  Lessor,"  ia  in  the  orwinal  "FeofTor,"  hwt,  at  ha 
$videniljf  r^or§  to  a  Uate/or  live;  for  which,  b^orc  the  etaiute  o/utcCf  Livcrjf  of  Seicin  was 
neccmary,  cmch  a  Uacc  wac  a  feoffment;  to  that  the  difference  ie  xmmateriaL' 

Mar.  (the  first  statute  conferring  such  a  power)  was  restricted  to  female  chil- 
dren, to  children  of  both  sexes,  and  thus  supplied  the  means  of  still  farther 
preventing  guardianship  in  socage. — ^In  all  otner  respects  the  tenure  in  socage 
seems  to  ne  under  the  same  circumstances,  and  attended  with  the  same  con- 
sequences, as  it  was  before  the  Restoration.  But  the  statute  of  Charles  the 
second  soes  farther  than  the  mere  alteration  of  socage;  and  having  thus 
reformed  and  improved  this  favourite  tenure,  in  the  next  place  provides  for  the 
extension  of  it  throughout  the  kingdom.  This  the  statute  effectually  secures, 
by  converting  into  soca^^e  all  tenures  by  knight's  service,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  sooain  in  future.*- 
[Note  95.]  ^^ 

(1)  The  words  between  braokets  are  in  L.  and  M.  but  not  in  Boh. 


L.  2.  C.  6.  Sect.  133.  Of  Frankalmoigne.  [94:.  a. 

religions  hooseB  of  monkeSy  caDons,  friers  and  nunSy  fto.  haye 
been  dissolyed,  and  their  possessions  given  to  the  orowne  ^2). 

The  eoclesiasticall  state  of  Englamd,  as  it  standeth  at  this  day/ (4  inst  821.) 
(which  is  necessaiy  for  our  student  to  know)  is  divided  into  two 

Srovinces,  or  arehbishopricks,  (vis.)  of  Canterbury  9Xk<^  of  Yorhe> 
'he  archbishop  of  Canterbury  is  styled  MetrapditofMu  et  Primas  Matth.  Parker, 
totttu  Anglixy  and  the  archbishop  of  Torke  Primas  Anglice.  Each  de  vitiB  archi- 
archbishop  hath  within  his  province  suffragan  bishops  of  several  J?**?*^!^!?^ 
diocesses(3).    The  archbishop  of  Cantemtry  hath  under  him  ci^deii  Britan- 
within  his  province,  of  ancient  foundations,  vis.  Rochester  his  nia.  Vid.  Rot 
princiiMill  chaplaine,  London  his  deane,  Winchester  his  chancel-  fy^*?'  ?"«**!  ' 
lor,  N(yrwich,  Lincoine,  Ely,  Chichester  y  Salisbury,  Exeter,  Baihe  JA  ic. 
and  Wdh,   Worcester,  Cor>entry  and  Litchfieldj  Hereford,  Laoi^  Westmiuiter 
daffe,  St.  David,  Bangor,  and  St,  Assaphe,  and  four  founded  '^^^^  ^^^^^ 
by  king  Henry  8,  erected  out  of  the  ruins  of  dissolved  monaste-  bUhopricke  bj 
ries  (that  is  to  say)  Gloucester,  Bristow,  Peterborow,  and  Oxford.  H.  8.  but  by 
The  archbishop  of  Yorke  hath  under  him  four,  (vis.)  the  bishop  qn««ne  Maij  it 
of  the  county  palatine  of  Chester,  newly  erected  by  king  Henry  beJJtSbeyf and 
8,  and  annexed  by  him  to  the  archbishopricke  of  Yorke,  of  the  by  qaeene  Elis. 
county  palatine  of  Durham,  Carlile,  and  the  isle  of  Man,  an-  created  a  dean- 
nexed  to  the  province  of  Yorke  by  H  8,  but  a  greater  number  ohJrtir^** 
this  archbishop  anciently  had,  which  time  hath  t&en  from  him.  been  anciently 
The  extent  of  every  diocesse  you  may  elsewhere  read,  the  which  a  biahop's  see, 
for  brevity  I  here  omit.    All  the  said  arcbbishoprickes  and  S^riatld'to* 
bishoprickes  of  England  were  founded  by  the  kings  of  England,  corentry. 
to  hold  by  barony,  as  hereafter  shall  be  said  (4).     *  And  every  88  H.  8.  ea.  81. 
archbishop  and  bishop  hath  his  deane  and  chapter,  whereof  more  Clamden,  ubi  ^ 
shall  be  said  hereafter.   The  aiohbishop  of  Caf^erbury  hath  the  Catfrniti and* 
preoedencie,  next  to  him  the  archbishop  of  Yorke,  next  to  him  tenthe. 
the  bishop  of  London,  and  next  to  him  the  bi^op  of  Winches  Vt'c^nz^*^' 
ter  (b),  and  then  all  other  bishops  of  both  provinces  after  their  deane^and'ohap. 
ancientnesse.  of  Korwioh  ease! 

Vide  Sect. 
184.201.    Zin.S.wg.19. 

Eveiy  diocesse  is  divided  into  archdeaconries,  whereof  there 
be  60;  and  the  archdeacon  is  called  oculus  qnsccpi;  and  every 

archdeaconry 


(2)  The  student  will  find  a  sood  history  of  the  dissolution  of  monasteries  in 
England  in  the  excellent  premce  to  that  most  valuable  work  the  Notitia  Mo- 
nastica,  by  bishop  Tanner. 

(3)  Here  bishops  are  styled  suffirasans  in  respect  of  their  relation  to  the 
archbishop  of  their  province;  but  formerly  eacn  archbishop  and  bishop  had 
also  his  suffragan,  to  assist  him  in  conferring  orders,  and  in  other  ipiritucU 
parts  of  bis  office  within  his  diocese.  These  in  our  ecclesiastical  law  are  called 
suffragan  bishops,  and  resemble  the  chorepiscopi  or  bishops  of  the  country  in 
the  early  times  of  the  christian  church.  How  this  inferior  order  of  bishops 
may  be  elected  and  consecrated  is  regulated  by  the  26  H.  8.  c.  14;  but  not- 
withstanding this  statute,  it  is  not  usual  to  appoint  them. — ^They  should  not  be 
confounded  with  the  coadjutors  of  a  bishop;  the  latter  being  appointed  in  case 
of  the  bishop's  infirmity  to  superintend  hiR  jurisdiction  and  temporalities;  nei- 
ther of  which  was  within  the  interference  of  the  former.  See  fully  on  this 
subject  in  Gibs.  Cod.  1st  ed.  v.  1. 155. — [Note  96.] 

(4)  See  ante  70.  b.  note  2.  post.  164.  a. 

•  (5)  This  is  a  mistake;  for  the  statute,  by  which  precedency  is  principally 
regulated,  gives  the  bishop  of  Durham  place  l)etween  the  bishop  of  London  and 
the  bishop  of  Winchester.    See  81  H.  8.  c.  10.  s.  8.— [Note  97.] 


93.  b.  94.  a.]     Of  Frankalmoigne.    L.  2.  C.  6.  Sect.  133. 
Chap.  6.  Frankalnwigne.  Sect.  133. 

n^  EN  ANT  in  frankalmoigne  a,  where  an  aiboty  or  priory  or  another 
man  of  religion^  or  of  holy  church  holdeth  of  h%%  lord  in  frank- 
almoigne; that  is  to  say  in  Latine^  in  liberam  eleemosinam,  that  w,  in 
free  almes^  And  such  tenure  heganne  first  in  old  time.  When  a  man 
in  old  time  was  seised  of  certain  lands  or  tenements  in  his  demesne  as 
offecy  and  of  the  same  land  infeoffed  an  abbot  and  his  coventy  or  prior 
and  his  coventy  to  have  and  to  hold  to  them  and  their  suceessours  in  pure 
and  perpetuaU  almeSy  or  in  frankalmoigne  ;  [orbystteh  words  to  hold  of 
the  grantory  or  of  the  lessor^y  and  his  heires  in  free  aZm««;](l)  in  such 
case  the  tenements  were  holden  in  frankalmoigne. 

Bract  lib.  %  ^'  AN  ahboty  prior,  or  another  man  of  religxony  or  of  holy 
Sfif'^rittoi*"  church."    It  is  to  be  observed,  that  of  ecclesiastical  per- 

fo.  164, 166.    '  sons  some  be  regolar,  and  some  be  secular.    Tbey  be  called 

Mirror,  ea.  2.  regular,  because  &ej  live  under  certaine  rules,  and  have  vowed 

GU^^'lib  7  three  things;  true  obedience,  perpetuall  chastity,  and  wilfuU 

oa.  1.  A  lib.*  13.  poverty.     And  when  a  man  is  professed  in  any  of  the  orders  of 

oa.  8.  A  26.  religion,  he  is  said  to  be  a  man  of  religion  or  religious.    Of  this 

Fletoy  lib.  8.  ^j^  j,^  ^jj  abbots,  priors,  and  others  of  any  of  the  said  orders 

21  n.  7. 89.  regular.     Secular  are  persons  ecclesiasticall ;  but  because  they 

29  E.  8. 14.  live  not  under  certain  rules  of  some  of  the  said  orders. 


12^^8^8'  ^^^  ^^  votaries,  9^  they  are  for  distinction  sake,  I"  94.1 
(4  Co.  104!)  called  secular,  as  bishops,  deanes,  and  chapters,  arch-  L  ^-  J 
2  loft  121.        deacons,  prebends,  parsons,  vicars,  and  such  like.    All 

which  Littleton  here  includeth  under  these  general  words,  of 

holy  church;  and  none  of  these  are  in  law  said  to  be  men  of 

religiony  or  religious. 

Where  Littleton  saith  (infeoffed  an  abbot  and  his  covent)  his 

meaning  is,  that  the  abbot  only  is  infeoffed  :  for  he  is  only  a 

Crson  capable,  and  the  coyent  are  dead  persons  in  law,  and 
ve  power  of  assent  only,  and  that  they  thereunto  assent.    But 

of  27  H.  8,  not    ginoe  Littleton  wrote,  all  abbeys,  priories,  monasteries,  and  other 

printed,  bat  in  '  J  9  r  f  f 

the  abridgment    81  H.  8.  eap.  18.  and  82  H.  8.  oa.  24,  Ac    Vide  Sect  530. 

religious 

•  Tk€  word  which  lard  Ooke  tratulatea  "  Lessor,"  it  in  the  orwinal  "Feoffor/'  hvt,  a§  kc 
evidently  r^fere  to  a  leaee/or  live9,/or  wkieh,  he/ore  the  •taiute  o/wte;  Livery  of  Seiain  tMW 
neeeeiory,  eueh  a  leaee  wm  a  feoffment;  eo  that  ike  difference  ie  imnuUeriaL' 

Mar.  (the  first  statute  conferring  such  a  power)  was  restricted  to  female  chil- 
dren, to  children  of  both  sexes,  and  thus  supplied  the  means  of  still  farther 
preyenting  guardianship  in  socage. — ^In  all  other  respects  the  tenure  in  socage 
seems  to  Ee  under  the  same  circumstances,  and  attended  with  the  same  con- 
sequences, as  it  was  before  the  Restoration.  But  the  statute  of  Charles  the 
second  eoes  farther  than  the  mere  alteration  of  socage;  and  having  thus 
reformed  and  improved  this  favourite  tenure,  in  the  next  place  provides  for  the 
extension  of  it  throughout  the  kingdom.  This  the  statute  effectually  secures, 
by  converting  into  socage  all  tenures  by  knight's  service,  and  by  taking  from 
the  crown  the  power  of  creating  any  other  tenure  than  socage  in  future.-— 
[Note  96.] 
(1)  The  words  between  brackets  are  in  L.  and  M.  but  not  in  Boh. 


L.  2.  C.  6.  Sect.  133.  Of  Frankalmoigne.  f94.  a. 

religioas  houses  of  monkesi  oanons,  friers  and  nuns,  fto.  haye 
been  dissolyed,  and  their  posseseions  given  to  the  crowne  (2). 

The  eoclesiasticall  state  of  England,  as  it  standeth  at  this  day/ (4  lut  321.) 
(which  is  necessaiy  for  oar  student  to  know)  is  divided  into  two 

Srovinces,  or  archbishopricks,  (viz.)  of  Canterbury  wad  of  Yorke. 
'he  archbishop  of  Canterbury  is  stvled  Metropolitcmus  et  Prima$  Matth.  Parker, 
tottus  Angliocy  and  the  archbishop  of  Yorke  Privnas  Anglice.  Each  de  vitij  archi- 
archbishop  hath  within  his  province  suffragan  bishops  of  several  t?*T^^!JS"^ 
diocesses(3).    The  archbishop  of  Cantenury  htAh  nnder  him  Ci^den  Brltan- 
within  his  province;  of  ancient  fonndations,  viz.  Bochester  his  nia.  Vid.  Rot 
principall  chaplaine,  London  his  deane,  Win<Jie$ier  his  chancel-  ?"i}*?'  Vv%  ' 
lor,  Naruneh^Lincoine,  Ely,  Chichester,  Salubury,  Exeter,  Bathe  J  BVi.  io. 
and  Wdh,  Worcester,  Coventry  and  lAtchfidd,  Hereford,  Lan-  Westminater 
daffe,  St.  David,  Bangor,  and  St  Auaphe,  and  four  founded  "^^TJ*  ^^^^^ 
by  king  Henry  8,  erected  out  of  the  ruins  of  dissolved  monaste-  bkhoprioke  by 
ries  (that  is  to  say)  Oloucester,  Bristow,  JPeterboraw,  and  Oxford,  tl  8.  bat  by 
The  archbishop  of  Yorke  hath  under  him  four,  (vis.)  the  bishop  qa««n«  Mmj  it 
of  the  county  palatine  of  Chester,  newly  erected  by  king  Eenry  beanabbejf and 
8,  and  annexed  by  him  to  the  archbishopricke  of  Yorke,  of  the  by  qaeene  Elis. 
county  palatine  of  Durham,  Carlile,  and  the  isle  of  Man,  an-  or«ated  a  dean- 
nexed  to  the  province  of  Yorke  by  H  8,  but  a  greater  number  Shettir  had** 
this  archbishop  anciently  had,  which  time  hath  ta^en  from  him.  been  anciently 
The  extent  of  every  diocesse  you  may  elsewhere  read,  the  which  a  biahop'a  aee, 
for  brevity  I  here  omit.    All  the  said  archbishoprickes  and  J^iSSfd'to" * 
bishoprickes  of  England  irere  founded  by  the  kings  of  England,  Coventry, 
to  hold  by  barony,  as  hereafter  shall  be  said  (4).     *  And  every  83  H.  8.  ea.  31. 
archbishop  and  bishop  hath  hisdeaneand  chapter,  whereof  more  ^'|^^26^q^  8 
shall  be  said  hereafter.    The  archbishop  of  Canterbury  hath  the  ^^  fmitM  and' 
precedenoie,  next  to  him  the  archbishop  of  Yorke,  next  to  him  tentha. 
the  bishop  of  London,  and  next  to  him  the  bishop  of  Winches-  J^i'n^ii^^^' 
ter  ^5),  and  then  all  other  bishops  of  both  provinces  after  their  doane^nd'chap. 
ancientnesse.  of  Norwich  eaae. 

Vide  Sect. 
134.201.    31  H.  8.  cap.  10. 

Every  diocesse  is  divided  into  archdeaconries,  whereof  there 
be  60;  and  the  archdeacon  is  called  oculus  episcopi;  and  every 

archdeaconry 


(2)  The  student  will  find  a  sood  history  of  the  dissolution  of  monasteries  in 
England  in  the  excellent  premce  to  that  most  valuable  work  the  Notitia  Mo- 
nastica,  by  bishop  Tanner. 

(3)  Here  bishops  are  styled  suffiracans  in  respect  of  their  relation  to  the 
archbishop  of  their  province;  but  formerly  eacn  archbishop  and  bishop  had 
also  his  suffragan,  to  assist  him  in  conferring  orders,  and  in  other  tpiritua>l 
parts  of  his  office  within  his  diocese.  These  in  our  ecclesiastical  law  are  called 
Buf&agan  bishops,  and  resemble  the  chorepiscopi  or  bishops  of  the  country  in 
the  early  times  of  the  christian  church.  How  this  inferior  order  of  bishops 
may  be  elected  and  consecrated  is  regulated  by  the  26  H.  8.  c.  14;  but  not- 
withstanding this  statute,  it  is  not  usuu  to  appoint  them. — ^They  should  not  be 
confounded  with  the  coadjutors  of  a  bishop;  the  latter  being  appointed  in  case 
of  the  bishop's  infirmitv  to  superintend  h\&  jurisdiction  and  temporalities;  nei- 
ther of  which  was  within  the  interference  of  the  former.  See  fiiUy  on  this 
subject  in  Gibs.  Cod.  Ist  ed.  v.  1. 155. — [Note  96.] 

(4)  See  ante  70.  b.  note  2.  post.  164.  a. 

•  (5)  This  is  a  mistake;  for  the  statute,  by  which  precedency  is  prinoipally 
regulated,  gives  the  bishop  of  Durham  place  lietween  the  bishop  of  London  and 
the  bishop  of  Winchester.    See  81  H.  8.  c.  10.  s.  8.— {No^®  ^7.] 
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ALSO,  if  it  be  demanded^  if  tenant  in  franhnarriage  9ihdU  do  fealty 
to  the  donor  or  his  heiree  before  the  fourth  degree  be  pasty  j^e.  it  seem- 
eth  that  he  shaU.  For  he  is  not  like  as  to  this  pwrpose  to  tenant  infrankat' 
moign  ;  for  tenant  in  frankalmoign  by  reason  of  his  tenure  shaU  do  divine 
service  for  his  lordy  as  is  said  b^ore;  and  this  he  is  charged  todobythe 
law  of  holy  church  and  ther^ore  he  is  excused  and  discharged  of  fealty  ; 
but  tenant  in  frankmarriage  shatt  not  do  for  his  tenure  such  service;  and 
if  he  doth  notfeaJtyj  he  shall  not  do  any  manner  of  service  to  his  lord, 
neither  spiribualnor  temper aU,  which  would  be  inconvenient^  and  against 
reason^  that  a  man  shau  be  tenant  of  an  estate  of  inheritance  to  another ^ 
and  yet  the  lord  shall  have  no  manner  of  service  of  him  (1).  And  so  it 
seemes  he  shall  do  feaUie  to  his  lord  before  the  fourth  degree  be  past* 
And  when  he  hath  donefeaJtiCj  he  hath  done  all  his  services* 

v.  Seot  8f.  \7jTHI0H  wovM  he  inconvenientf  dfc"    An  argament  drawne 

Ho'  iSa  Afli*  ^^  ^^  inconvenience  is  forcible  in  law,  aa  hath 

722!      '      '      beenei(9"  observed  before,  and  shall  be  often  hereafter  T  97. 1 
40  Abb.  27.  NthH  quod  est  inoonvetiienSf  est  licttum*  And  the  law,[,   t>.    J 

that  is  the  perfection  of  reason,  cannot  soffer  any  thing 

that  is  inconvenient. 
LitUeton,  fo.  60.      ^^  ^  better,  saith  the  law,  to  snffer  a  mischief  that  is  peculiar 
b.  42  B.  8.  6.  to  one,  than  an  inconvenience  that  may  prejudice  many.     See 

20  h\  28  ***'  °^'®  ®^  ^^^  *^'  ^^  ^^  Chapter. 

Note,  the  reason  of  this   diversitie  between  frankalmoiffne 

(Ante  23.  a.)      ^^^  frankmarriage,  standeth  upon  a  maine  maxime  of  law,  that 

there  is  no  land  that  is  not  holden  by  some  service  spirituall  or 
temporally  and  therefore  the  donee  in  frankmarriage  shall  do 
fealty,  for  otherwise  he  should  do  to  his  lord  no  service  at  all ; 
and  yet  it  is  frankmarriage,  because  the  law  oreateth  the  service 
of  fealty  for  necessity  of  reason,  and  avoiding  of  an  inconveni- 
ence, but  tenant  in  frankalmoigne  doth  spiritual  and  divine 
service,  which  is  within  the  said  maxime,  and  therefore  the  law 
will  not  cohort  him  to  do  any  temporall  service.  See  the  next 
Section. 

'^  And  agaiTut  reason.**  And  this  is  another  strong  argument 
in  law,  Nihil  quod  est  contra  rcUumem  est  licitum  ;  for  reason  is 
the  life  of  the  law,  nay  the  common  law  itselfe  is  nothing  else 
but  reason ;  which  is  to  be  understood  of  an  artificiall  perfection 
of  reason,  gotten  by  long  study,  observation,  and  experience,  and 
not  of  every  man's  natundl  reason ;  for,  Nemo  nascitur  art\fex. 
This  legall  reason  est  summa  ratio.  And  therefore  if  all  the  rea- 
son that  is  dispersed  into  so  many  severall  heads,  were  united  into 
one,  yet  eould  he  not  make  such  a  law  as  the  law  in  .fi^i^fMl  is; 
because  by  man^  successions  of  ages  it  hath  beene  fined  and  re- 
fined by  an  infinite  number  of  grave  and  learned  men,  and  by  long 
•xperienoe  growne  to  such  a  perfection,  for  the  government  cf 
this  realmoy  as  the  old  rule  may  be  justly  Terified  of  it,  Nemmem 

oportet 

•/SSm  ante  Mr,  ffargmv^t  nof  1. 10  68.  a. 


(1)  as  it  seemeth,  L.  and  M. 
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oporUt  esfe  iopienHarem  leaibu$:  no  man  out  of  his  own  private 
reason  ought  to  be  wiser  than  the  law,  which  is  the  penection 
of  reason. 


[®f  •]  •»-  Sect.  139. 

^ilTD  if  an  aibat  holddh  of  hi$  lord  in  franialmoign^  and  the  abbot 
and  eovent  under  their  common  seale  alien  the  same  tenemente  to  a 
eeetUar  man  in  fee  eimpUj  in  this  ease  the  secular  man  shaU  doe  fealty 
to  the  lord;  because  he  cannot  hold  of  his  lord  in  frankalmdffne*  For 
if  the  lord  should  not  have  feaUie  of  Atm,  ?he  should  have  no  manner  of 
servieej  which  should  be  inconvenient^  where  he  is  lordj  and  the  tene- 
ments be  hdden  of  him, 

^FHIS  case  is  worthy  of  great  observation;  for  hereby  it  ap« 
-^  peareth,  that  albeit  the  alienors  held  not  by  fealty  nor  any 
other  terrene  servieei  bat  <»ely  by  n>iritoall  sorrioes,  and  those 
incertaine,  yet  the  alienee  shall  hold  by  the  eertaine  servioe  of 
fealty,  (and  of  this  opinion  is  Littleton,  agreeable  with  our  bookes  si  k.  s.  Ceuarit, 
in  former  authorities)  for  the  law  oreateth  a  new  temporall  ser-  ?'i^j^/*  ^^' 
vice  out  of  the  land  to  be  done  by  the  alienee,  wherewith  the  |^^^'  f^^^' 
abbot  was  not  formerly  charged,  for  the  avoyding  of  an  ineonve-  Anth.  Lowe's 
nience,  vis.  that  the  feoffee  should  do  no  manner  of  service,  and  «»•. 
consequently  that  the  land  should  be  holden  of  no  man.  Wherein  ^^(]^'^  ^j 
it  is  to  be  remembered,  that  (as  hath  bin  said  before)  all  the 
lands  and  tenements  in  England^  in  the  hands  of  any  subject, 
are  holden  of  some  lord  or  other,  and  that  every  tenant  must  do 
some  kinde  of  service ;  and  that  all  lands  and  tenements  are  (Ante  l. 
holden  either  mediately  or  immediately  of  the  king,  for  origi-  3  Inft.  601.) 
nallv  all  lands  and  tenements  were  derived  from  the  crown.  '  Co.  123,  in 
And  it  is  to  be  observed,  that  when  the  law  createth  any  new  ^^'  ^''•'* 
tenure,  it  is  the  lowest,  (viz.  tenure  in  socage)  and  with  the  least 
service  that  can  be  done,  and  neerest  to  the  freedome  of  the  for- 
mer service :  as  in  this  case  a  tenure  in  socage  by  fealty  only  is 
created  by  the  law,  which  is  the  lowest  and  least  service  the  law 
can  create,  because  feal^  is  incident  to  every  tenure  except  ten- 
ure in  frankalnioigne ;  tor  if  it  should  create  any  other  service, 
it  must  create  fealty  also.    And  the  law,  according  to  e<iuity  ana 
justice,  ffiveth  this  fealty  to  the  lord,  of  whom  the  land  was  be- 
fore holden  in  frankalmoigne.     And  lastly,  the  law  so  abhorreih 
an  inconvenience,  as  that  it  oreateth  out  of  the  land  a  new  ser- 
vice for  avoyding  thereof.    It  appeareth  by  our  bookes,  that  a  42  Ass.  pi.  6. 
seigniory  in  frankalmoigne  may  be  granted  over,  and  conse-  Briuon,  164.  b. 
quently  the  tenant  shall  hold  of  the  grantee  by  fealty  only;  and 
therefore  Britton  said  well,  that  no  service  could  hie  demanded 
of  a  tenant  in  frankalmoigne,  tant  come  lee  ierres  remaine  en  lee 
mainee  lee  feoffeee. 


&6Cv* 
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ALSOj  if  a  man  grant  at  this  day  to  an  abbotj  or  to  a  prioTj  lands 
or  tenements  in  franhalmoigne^  these  words  {frankalmoign)  are 
voide;  for  it  is  ordained  by  the  statute  which  is  called  quia  emptores 
terranim,  {vfhich  was  made  anno  18  E.  1.)  that  none  may  alien  nor 
grant  lands  or  tenements  in  fee  simple  to  hold  of  himself e.  So  that  if 
a  man  seised  of  certaine  tenements^  which  he  holdeth  of  his  lard  hy 
knights  servieey  and  at  this  day  he^  ^c.  granteth  by  licence  the  same  tene- 
ments  to  an  abbotj  ^c.  in  frankalmoigncj  the  abbot  shall  hold  immedi- 
ately the  tenements  by  knights  service  of  the  same  lord  of  whom  his 
grantor  heldj  and  shall  not  hold  of  his  grantor  in  frankalmoigne,  by 
reason  of  the  same  statute.  So  that  none  can  hold  in  frankalmoigncj 
unless  it  be  by  title  of  prescription^  or  by  force  of  a  grant  made  to  any 
of  his  predecessours  before  the  same  statute  was  made.  But  the  king 
may  give  lands  or  tenements  in  fee  simple  to  hold  in  frankalmoignCy  or 
by  other  services  ;  for  he  is  out  of  the  case  of  that  statute* 

^^QRDAINED  by  the  statute,"    Here  it  appeareth  by  the 

authority  of  Littleton,  that  this  is  a  statute,  and  yet  the 

king  alone  speaketh,  viz.  Domimu  rex  in  parliamento  mtOy  &c.  ad 

instantiam  magnatum  regni  sui  concessit,  providit  et  sta- 


Vid.  8  Co.  the     ^^'  ^'^  ^^*  because  it  is  dominus  rex  in  parliamento,  r98."| 
Piince'f  ease,      dhc,  concessit,  it  is  as  much  in  this  case  (being  an  ancient  L   b<  J 

statute)  as  dominus  rex  authoritateparliamenti  concessit. 
Secondly,  it  is,  (amongst  other  acts  of  parliament)  entered  into 
the  parliament  roll,  and  therefore  shall  be  intended  to  be  or- 
dayned  by  the  king,  by  the  consent  of  the  lords  and  commons  in 
that  parliament  assembled.  Thirdly,  it  is  a  generall  law,  where- 
of the  judges  may  take  knowledge,  and  therefore  it  is  to  be  de- 
termined by  them,  whether  it  be  a  statute  or  no  (1).    Now  for 

the 

(1)  This  observation  on  general  or  public  statutes  points  at  two  important  rules 
distinguishing,  between  them  und  particular  or  private  statutes. — ^According  to 
the  firstf  which  relates  to  their  several  degrees  of  notoriety,  the  judges  may 
and  ought  to  take  notice  of  public  acts  without  pleading;  but  private  acts  muit 
be  pleaded.  But  there  are  some  exceptions  to  both  parts  of  this  rule.  See 
Law  of  Nisi  JPrius,  ed.  of  1775,  p.  222,  and  1  Sid.  209.— The  second  rule  im- 
ports a  difference  in  the  mode  of  trial;  for  the  existence  of  a  public  act  must 
DC  tried  by  the  judges,  who  are  to  inform  themselves  in  the  best  manner  they 
can ;  but  a  private  act  may  be  put  in  issue,  and  shall  be  tried  by  the  record. 
See  Hal.  Hist.  C.  L.  15,  and  Com.  Dig.  Parliament,  B.  5. — ^A  third  differ- 
ence, which  hath  been  taken  between  a  general  and  a  particular  act,  is,  that 
the  latter  will  not  bind  strangers  though  it  is  without  a  saving  of  their  rights. 
However  well  founded  this  last  difference  may  be,  it  certainly  is  usual  in  modem 
private  acts,  to  insert  a  special  saving  clause,  explaining  how  far  the  rights  of 


but  that  of  a  private  act,  there  must  be  either  an  exemplification  under  the  great 
seed,  or  a  copy  sworn  to  be  compared  with  the  parliament  roU,    Some  authoritiesy 

however, 
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the  divers  formes  of  acts  of  parliament,  yon  may  read  them  in 
the  Prince's  case  ttbi  mpra. 

''  Called  ^la  emptores  terrarum,^^     This  statute  is  called  so,  (post  143. 
because  the  statute  beginneth  with  these  words.  Quia  emptores  2  Inst  600.) 
terrarwm. 

'^  None  may  aHeity  dec.  lands  in  fee  simple  to  hold  ofhimMlfeP  [3  Vent  815.] 
This  is  justly  inferred  upon  the  statute;  but  the  letter  of  the 
statute  is,  that,^!o^aftw  ten^ai  terram  iSam  de  capitali  domino^  &c. 
So  as  by  the  authority  of  LUtUtony  he  that  citeth  a  statute  is  not 
bound  to  recite  the  very  words  thereof,  so  long  as  he  misseth 
not  of  the  substance  and  necessary  consequence  thereupon;  and 
yet  the  safer  way  is  to  vouch  the  words  of  a  law,  as  they  be. 

^'  Granteth  hy  licence  the  same  tenements,  d:c,'^     Here  LitUeton  13  B.  3.  tit 
speaketh  of  a  licence,  or  a  dispensation  within  the  said  statute  of  f,?^^^*  ^ 
quia  emptores  terrarum  (and  mentioneth  no  other  statute)  which  p,  j^.'s,  211.  L 
may  be  done  by  the  king  and  all  the  lords  immediate  and  me-  [Cro.  0. 215. 
diate ;  for  it  is  a  rule  in  law,  dlienatio  licU  prohibeatur,  ^"^  toa^  i 

[99.1  consensu  famenomniumy  in  M^quarum/avoremprohi-    ^ 
a.    J  bita  estf  potest  fieri,  and  quUibet  potest  renundare  juri 
pro  se  introducto :  and  the  licence  of  lords  immediate  and 
mediate  in  this  case  shall  enure  to  two  intents,  vii.  to  a  dispen- 
sation both  of  the  statute  of  quia  emptores  terrarum,  and  of  the  4i  Ass.  pL  19. 
statutes  of  mortmaine,  as  Littleton  here  implyeth,  because  their  ^q^j^'1^2 
deedes  shall  be  taken  nkost  strongly  against  themselves  (1).     But  503.    Orendon's 

case."  Vide  10  Ca  26, 20.  31.  A  no.    Vide  Sect  080.    (6  Oo.  50.    7  Go.  14.) 

it 

however,  do  not  correspond  with  this  last  difference ;  and  others  except  out  of 
It  private  acts  concemms;  a  whole  county.  See  Yin.  Abr.  Evidence,  A.  b.  1. 
Law  of  Nisi  Pri.  ed.  1775,  p.  225.  1  Stra.  446.  It  should  also  be  remarked, 
that  there  is  a  difference  between  proving  private  acts  to  a  Jury,  and  proving 
them  on  the  issue  of  nul  tiel  record,  which  never  goes  to  a  jury ;  nothing  less 
than  an  exemplification  under  the  great  seal  being  sufficient  in  the  latter  case. 
2  Salk.  566.  For  these  and  other  differences  between  general  and  particular 
statutes,  see  further  in  Vin.  Abr.  Statutes,  D.  E.  2,  3,  and  Hatt.  Treat,  on  Stat, 
cap.  2.  p.  11.  Thouffh  the  book  last  cited  is  published  with  the  name  of  sir 
Christopher  Hatton,  lord  chancellor  to  queen  Elizabeth,  some  doubt  whether 
he  was  really  the  author.  Nichols.  Engl.  Histor.  Libr.  2d.  ed  192.  However 
it  is  at  all  events  a  treatise  well  worth  consulting.  As  to  the  different  forms 
of  statutes,  besides  the  Prince's  case  in  8  Co.  see  Pryn.  on  4  Inst.  13.  Hal. 
Hist.  Com.  L.  13.  Vin.  Abr.  Statutes,  A.  Com.  Dig.  Parliament,  B.  3,  the 
Preface  to  Ruffhead's  edit,  of  Stat,  and  2  Eunomus,  80.— [Note^lO?.] 

(1)  Here  lord  Coke  explains  the  king's  power  of  granting  licences  to  alien 
in  mortmain,  notwithstanding  the  old  statutes  against  such  alienations,  on  a 
principle  which  makes  the  licence  rather  the  waver  or  remission  of  a  for- 
feiture, than  a  dispensation.  The  licence  being  considered  in  the  former  way, 
it  is  attributing  to  the  king  no  greater  power  as  lord  paramount,  than  subjects, 
being  mesne  lords,  may  exercise  in  respect  of  the  forfeitures  to  which  they 
are  entitled  on  alienations  in  mortmain.  In  other  words,  it  is  construing  the 
statutes  so  as  not  to  bring  the  case  of  a  licence  within  them ;  and  consequently 
dispensation  became  unnecessary.  It  should  also  be  remembered,  that  the 
king's  power  of  granting  such  licences  seems  recognized  by  a  statute  of 
Edward  the  third.    See  18  E.  3.  st.  3.  c.  3.     However,  the  pretended  power 

of 
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it  is  a  safe  and  ffood  policy  in  the  km^s  licenoe  to  Iiaye  a  nan 
obsUitUe  also  of  tne  statates  of  mortmame,  and  not  only  a  nan 
obstante  of  the  statate  of  ^ia  emptorei  terrarum.  Bat  it  ap- 
peareth  by  Littleton  (which  is  a  seciet  of  law)  that  there  needeth 
not  any  ncn  obttante  by  the  king  of  the  statntea  of  mortmaincy 
for  the  king  shall  not  cnb  intended  to  be  misconnsant  of  the  law; 
and  when  he  licenseth  expressly  to  alien  to  an  abbot,  Ac.  which 
is  in  mortmaine,  he  needs  not  make  any  non  obstante  of  the 
statate  of  mortmaine,  for  it  is  apparent  to  be  granted  in  mort- 
maine,  and  the  king  is  the  head  of  the  law,  and  therefore  prm- 
gumUur  rex  habere  omnia  Jura  in  scrinio  pectoris  «u$,  for  the 
ipaintenance  of  his  grant  to  be  good  a^cormng  to  the  law,  for 
which  caaae  of  purpose  Littleton  maketh  no  mention  of  anv 
licence  in  mortmain.  Dispensado  est  mali  prokxbiti  provida 
relaocatio,  utUitate  seu  necessitate  pensaid. 

(Ante  70  b.)  <<  The  abbot  shaH  hold,  Ac.  by  hnights  seroice,"     For  although 

(2  RoJ\bn**  ^y  *^®  ^e&^  of  the  abbot  there  is  neither  ward,  marriage,  nor 
518.)  *  relief  due,  yet  he  holdeth  by  knights  service,  albeit  the  lord 
8RS.Reliefe,14  cannot  have  the  fruit  of  it;  and  if  uie  abbot,  with  the  consent  of 

S  H.  4.  3.  a. 

(Ante  84.  a.)    ^de  LitUe.  foL  20. 

the 

of  suspending  statutes  by  resal  authority,  without  consent  of  parliament,  being 
declared  iUeged  at  the  Revolution;  and  it  having  been  usual  to  grant  licences 
to  a  lien  in  mortmain  in  a  manner,  which  imported  an  exercise  of  suspending 
or  dispersing  power,  that  is,  with  a  non  obstante  of  the  statutes  of  mortmain, 
and  quia  emptores;  under  these  circumstances  a  jealousy  of  any  thing,  in  the 
least  connected  with  an  assumption  of  dispensing  power,  might  have  influenced 
many  to  have  confounded  such  licences  with  dispensation:  and  therefore  it 
was  deemed  prudent  to  give  them  a  parliamentary  sanction.  See  7  and  8  W.  3. 
c.  87.  It  is  observable,  that  the  statute  made  for  this  purpose  authorises  the 
king  to  grant  mortmain  licenses,  without  any  regard  to  the  person  of  whom 
the  lands  were  held ;  and  declares,  that  they  sbaU  not  be  subject  to  any  for- 
feiture. Before  this  last  act  the  Mng's  licence  only  prevented  the  forfeiture  to 
himself:  and  if  there  was  any  mesne  lord,  he  might  take  advantage  of  the 
mortmain  statutes,  notwithstanding  the  royal  licence.  See  Fitsh.  Nat.  Br. 
221.  0.  But  the  act  of  William  seems  to  be  expressed  so  as  to  extend  the 
operation  of  the  king's  licence,  and  to  render  it  effectual  universally,  by  pre- 
ventinff  a  forfeiture  to  other  lords  as  well  as  to  the  king  himself.  Anotiier 
thing  deserving  of  notice  is,  that  the  statute  is  quite  silent  as  to  the  writ  of 
ad  quod  damnum;  which  anciently  was  thought  an  essential  preliminaiy  to 
the  licence,  in  order  that  the  king  might  know  what  prejudice  would  arise  to 
himself  or  others  from  granting  it.  Fitzherhert  ind^  tells  us,  that  in  his 
time  it  was  become  a  common  practice  to  purchase  licenses  to  alien  in  mort- 
main without  suing  an  ad  quod  damnum,  and  instead  of  it  to  add  to  the  patent, 
granting  the  licence,  special  words  to  signify  that  it  should  be  good  without 
any  wnt.  But  he  adds,  that  it  seems  dubious  whether  such  patents  were 
good,  if  they  turned  out  to  be  prejudicial  and  disadvantageous  to  the  kins  or 
others.  See  Fitzh.  N.  B.  222.  D.  Whether  since  the  statute  of  William 
writs  of  ad  quid  damnum  previous  to  licences  from  the  crown  to  alienate  in 
mortmain  are  necessary,  may  deserve  consideration ;  for  which  purpose  it  may 
be  material  to  inquire  what  the  practice  hath  been. — Since  writing  the  former 
part  of  this  note,  we  are  well  informed,  that  writs  of  ad  quod  damnum  have 
not  been  usual  on  granting  mortmain  licences  since  the  statute  of  William.—- 
[Note  108.] 


Blif. 


L.  2.  C.  6.  Sect.  141.  Of  FrankaJmoigne.  [99.  a. 

the  ooyent,  aHen  the  land  over  to  a  man  and  his  heires,  there  is 
the  ward,  marriaffe,  and  reliefe  reriyed.  Bat  by  prescription  (as 
it  hath  been  said)  the  sneoessor  of  an  abbot  may  nay  reliine. 
An  abbot  or  prior,  &e,  that  holdeth  lands  by  knights  service, 
albeit  he  onght  not  in  respect  of  his  profession  to  serve  in  warre 
in  proper  person,  yet  mnst  he  find  a  sufficient  man,  conveniently 
arrayed  for  the  warre,  to  supply  his  place.  And  if  he  can  find 
none,  then  must  he  pay  escua^,  Ac.  for  his  profession  doth  not 
priviledge  him,  but  that  the  king^s  service  in  his  warre  must  be 
d(me,  that  belongeth  to  his  tenure. 

Nota,  (reader)  since  Littleton  wrote,  a  man  might  either  in 
his  life-time, or  by  his  last  will  in  writing,  [m]  give  lands,  tone-  [mil  A 2  PhiL 
ments,  Ac.  to  any  spirituall  body  politick  or  corporate,  to  be  <  Mar.  e.  8. 
holden  of  himselfe  in  frankalmokne,  or  b^  divine  service,  as  by  ^^  ^^  ^^^ 
the  statute  of  1  and  2  PhU.  ikJimria  (which  indured  for  twenty  i  co.'35. 
years)  appeareth;  which  statute,  since  that  time,  hath  beene 
finvourably  and  benignely  expounded. 

'^  So  that  none  can  KM  in  frankoilmoigne,  wideue  it  he  by  IS  B.  4. 4. 
title  of  preeeription,  dhc"     It  is  to  be  unoe^tood,  that  a  man 
seised  of  lands  may  at  this  daj  give  the  same  to  a  bishop,  par-  S7  H.  8.  S  B.  S. 
son,  &e.  and  their  successors  in  feinkalmoigne,  by  the  consent  Ayowrie,  186. 
of  the  kinff.  and  the  lords  mediate  and  immediate,  of  whom  the 
land  is  hoMen;  for  the  rule  v^^Uibet  potest  renw^ciarejwn  pro 
ee  introdvcto. 

So  if  an  ecdesiasticall  person  hold  lands  by  fealty  and  certaine 
rent,  the  lord  at  this  day  may  confirme  [nl  his  estate,  to  hold  to  M  4  E.  S.  21. 
him  and  his  successors  in  frankalmoigne;  for  the  former  services  ||  ^- 1*  ^^* 
be  extinct,  and  nothing  is  reserved  but  that  he  holds  of  him,  and  jj^^  ^p^  Confir- 
so  he  did  before.  mat.  128. 

^^Btit  the  king  may,  dkc/or  he  ii  out  of  the  case  of  that  sta- 
tute." 

It  is  deere  that  the  king  is  out  of  the  case  of  the  statute :  f or  ii  Co.  68. 
the  statute  is,  quikl  feoffatus  teneat  terram  illam,  dec.  de  capi-  Magdalen  Col- 
tali  domino  feodi^  dsc,  and  this  cannot  be  intended  of  the  king,  **^*®  **"' 
who  is  superior  to  all,  and  inferiour  to  none.     But  where  the 
king  is  bound  by  acts  of  parliament  and  where  not,  vide  W  Co. 
66.  Magdalen  CdUedge  case. 

Sect  141. 

• 

AND  notey  that  none  may  hold  lands  or  tenements  in  frankdlmoignej 
but  of  the  grantor  J  or  of  his  heires.  And  therefore  it  is  said,  that  if 
there  be  lord  mesne  and  tenant,  and  the  tenant  is  an  abbot,  which  holdeth 
of  his  mesne  in  frankalmoigne,  if  the  mesne  die  without  heire,  the  mee- 
naltie  shall  come  by  escheate  to  the  said  lord  paramont,  and  the  abbot 
shall  then  hold  immediately  of  him  by  fealty  only,  and  shaU  do  to  him 
fealty;  because  he  cannot  hold  of  him  in  frankalmoign,  ^e. 

"  T>  UT  of  the  graunfor,  or  of  his  heires."  14  B.  8.  tit 

'^  The  tenure  in  frankalmoigne  is  an  incident  to  the  inherit-  JJ*^®^^^^ 
able  blood  of  the  grantor,  and  cannot  be  transferred  nor  forfeited  Digcikim  Br.  33. 
to  any  other,  no  more  than  a  foundership  of  a  house  of  reli^on,  15  E.  8. 
(which  is  intended  to  be  in  frankalmoigne,  or  homage  ancestrel,  Oonflrm.  8. 

or 
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27  H.  8.  b.  or  the  writ  of  contra  formam  feoff amemtiy  or  the  writ 

Temp«  B.  1-        oi  WSf^  contra  furmam  ooUationu,  or  ^uj  other  inoi-  V  99.  "1 
45*b!  8. 23.        ^^'^^  ^  ^^'  inheritable  blood.     Bat  it  is  no  incident  L    ^*    J 
47H.8.'aan.99.  inseparable;  for  the  lord  may  release  to  the  tenant  in 
11 H.  4. 62.        frankalmoigne,  and  then  the  tenure  is  extinct,  and  he  shall  hold 
10  H.  t!  11.        ^^  ^^  ^^^  paramount  by  fealty,  as  in  the  case  of  Littleianj  Sect. 

28  Am.  88.  139. 

18  E.  3. 18.    22  B.  3. 18.    Corody,  Broke,  5.    22  H.  6.  60.    4  E.  2.    Avowry,  201,  202. 

19  E.  3.  ibid.  122.    11  E.  3.  ibid.  100.    SO  H.  6,  7.    33  H.  8.    Dyer  61.    F.  N.  B.  10. 
F.  N.  B.  211.  C.    16  E.  3.  Confirm.  8.- 

'^  Or  of  his  heires,*'  Here  (or)  hath  the  sense  of  (and)*;  for 
Vide  16  E.  4.  a  man  cannot  at  this  day  grant  lands  in  tails  and  reserve  a  rent 
(2  Ro.  Abr.  447.  to  his  heires,  and  exclude  the  grantor  himselfe;  for  the  heire 

iso.^'pMt  143.  <^^^o^  ^^  &°J  ^^iog  ^^  ^be  life  of  the  ancestor,  neither  can  the 
213.  b.)  '    heire  take  any  thing  by  descent,  when  the  ancestor  himselfe  is 

secluded.  But  if  a  man  had  granted  lands  at  the  common  law 
33  E.  3.  tit  ^0  ^old  of  his  heires,  these  words  (to  hold  of  his  hcires)  are 
Annuity,  62.  yoid,  and  he  shall  hold  of  the  grantor  as  he  held  over,  which  he 
3  Ass.  pL  8.  Ac.  ahould  have  done,  if  he  had  made  no  reservation  at  all. 

And  albeit  Littleton  saith,  that  no  man  can  hold  lands  in 
frankalmoign  but  of  the  grantor  or  his  heires,  yet  might  an  ab- 
bot by  assent  of  his  covent,  or  a  bishop  with  assent  of  his  chap- 
ter, and  such  like,  by  license  as  is  aforesaid,  have  given  lands 
in  frankalmoigne,  to  hold  of  them  and  their  successors;  and  as 
Littleton  himselfe  agreeth,  the  king  may  give  land  in  frankal- 
moigne, in  which  case  the  land  shall  be  holden  of  him,  his  heires 
and  successors. 

"Arid  there/ore  it  is  mid^  if  there  he  meme  and  tenant,  and 
the  tenant  is  an  ahbot,  dx"  By  this  it  appeareth,  that  if  the 
seigniory  be  transferred  by  act  in  law  to  a  stranger,  and  thereby 
the  privity  is  altered,  that  the  tenure  in  frankalmoigne  is 
changed  to  a  tenure  in  socage  by  fealty,  as  well  as  it  appeareth 
before  when  the  seigniory  or  tenancy  is  granted  to  another;  snd 
the  law  in  this  case  also  createth  a  new  fealty^  wherewith  the 
land  was  not  charg^  before. 

2  E.  4. 40.  '^  The  mesnaltie  shall  come  by  escheate  to  the  said  lord  para- 

(2  Ro.  Abr.  mont"  This  new  tenure,  created  by  law,  shall  upon  the  escheate 
7^E  1^  12  A.  drowne  the  seigniory ;  for  alwaies  the  seigniory  neerer  to  the 
2  ln«t  602.         land  drownes  the  seigniory  that  is  more  remote  off;  and  yet  the 

lord  in  this  case,  to  whom  the  mesnaltie  is  escheated,  shall  hold 
by  the  same  services  that  he  held  before  the  escheat. 

Sect.  142. 

J  JTi)  note,  that  where  9uch  man  of  religion  holds  his  tenements  of  his 
lord  in  frankalmoigne^  his  lord  is  bound  by  the  law  to  acquite  him 
of  every  manner  of  service  uhich  any  lord  paramount  will  have  or  de- 
mand of  him  for  the  same  tenements;  and  if  he  doth  not  acquite  him, 
'  but  suffereth  him  to  be  distreynedj  ^c.  he  shall  have  against  his  lord  a  unit 
of  mesneif  and  shall  recover  against  him  his  damages  and  costs  of  suit^  ^c, 

''MAN 

*  For  cases  of  devises  where  or  hath  been  construed,  and,  see  Pollex.  645. 
2  8tr.  1175,  and  8  Atk.  193.  890.    And  see  post.  225.  a.  « 
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^^JifANof  rdiffion"    And  yet  this  case  extendeth  to  all  ec- 
desiastiGall  persons  that  hold  in  frankalmoigne^  be  they 
secular  or  regular;  for  the  mesne  ought  to  acquit  all  of  them; 
for  they  be  bound  [a]  to  make  praiers  for  their  founder  and  his  r^]  pi.  oom. 
heires ;  and  in  consideration  of  those  prayers,  th^ounder,  &c.  8oe.  b.  in  Sha- 
is  bound  to  pay  to  the  chiefe  lord  all  rentfrand  services  issuing  ^^^^^^' 
out  of  that  land,  as  it  appeareth  by  that  which  followeth.  39  j||  ^|  f^^ 

14  E.  3.    Meanoy  7. 


[100  •  1     ''To  acquite  him,  WSf^  Acquite  is  compounded  of  ady 
a.     J  and  the  old  verbe  guietare,  and  signifieth  in  law  [6]  to  [6]  Flets,  lib.  2. 
discharge,  or  keepe  in  quiet,  and  to  see  that  the  tenant  «*•  ^|'  ^J^^**"*' 
be  safely  kept  from  any  entries,  or  other  molestation  for ,  any  y^^^  bereafter 
manner  of  service  issuing  out  of  the  land  to  any  lord  that  is  in  this  Beet,  in 
above  the  mesne,  [c]  And  hereof  commeth  \d]  acquitaU,  and  "^"^  ©'  M©«ne. 
quietus  est,  (that  is)  that  he  is  discharged;  and  he  that  is  dis-  [e]  Vide  Sect. 
charged  of  a  felony,  &c.  by  judgment,  is  said  to  be  acquitted  of  l^'^t\ 
the  felony,  acquietatus  defdomd;  and  if  he  be  drawne  in  ques-  [i^rene  424. 
tion  againe,  he  may  plead  \e\  auter/oits  acquite.  And  therefore  if  20  E.  3.    Ibid, 
such  a  tenant,  as  LUdeton  here  speaketh  of,  be  distrained  by  any  J32.  ^^^'  ^^ 
lord  paramount,  the  mesne  (to  keep  the  tenant  quiet)  may  put  ^^T^^  •  .3 
his  beasts  in  the  pownd,  instead  of  the  beasts  of  the  tenant.        \^  ^  3'^  ^, 

7  H.  4. 18.         84  H.  S.  47.  18  E.  4.  S.         F.  N.  B.  186.         9  Co.  ilO,  111,  in 

Treaham's  ease. 

There  be  three  kinds  of  acquitals.     1.  An  acquitaU  by  deed^  8  E.  8. 14. 77. 
2.  An  acquitaU  by  prescription.     3.  An,  acquitaU  by  tenure :  ^  ^  |'  23 
and  by  tenure  foure  manner  of  wayes.     1.  By  owelty  of  services,  39  ^,  3,  x9. 
for  service  acquits  service.    2.  Tenure  in  frankalmoigne,  whereof  11 H.  4.  62. 
Littleton  here  speaketh    8.  Tenure  in  frankmarriage.  4.  Tenure  |^  ^  ^*  ^' 
by  reason  of  dower.  P  jj ,  B,  ue;  b.  h. 

S9H.  «.  80.     88H.  6.  7.     F.  N.  B.  185.  M.     4  E.  4.85.     12H.4.9.     28  K  8.  95. 
17  E.  8.  89. 

"  0/  every  manner  of  $ervice,"  [/]  And  yet  not  of  services  [/]  ^^?i^\  «- 
onely,  as  homage,  fealty,  rentworkes,  and  «other  services,  but  y,'v.  b.  136.  m! 
also  of  improvement  of  services;  as  if  he  be  distreyned  for  reliefe,*  17  e!  2!  Mene. 
aide  pur filem^rteTy  aide  pur /aire JUzchivalery  Sc,  Also  for  suite  6  E.  8. 49. 
service  to  a  hundred.  (V/J  But  for  suit  reall  in  respect  of  resiance  ,t?1®^?'g^ 
within  any  hundred,  leet,  or  turne,  the  mesne  shaU  make  noao-  p^\'«^3  49 
quitall,  for  that  is  in  respect  of  his  person  and  resiancy.  fl^  tbit  writ  see 

tbe  Register  fol.  and  F.  N.  B.  fol.  186.  Mirror,  oap.  2.  sect.  18.  Braotoni  lib.  2.  foL  84. 
Britton,  foL  68.    Fleta,  Ub.  2.  ea.  48.    Weatm.  2.  cap.  9. 

''  Writ  of  metne"  hreve  de  medio,  so  caUed  by  reason  of  the 
words  of  the  writ  of  mesne,  which  axe,  unde  idem  A.  quia  me- 
dius  est  inter  C,  etpreefatum  B,  A,  who  is  mesne,  between  C. 
that  is  the  lord  paramount,  and  B.  that  is  the  tenant  paravaile. 
And  note,  that  there  be  six  writs  in  law,  that  may  be  maintained, 
quia  timet,  before  any  molestation,  distresse,  or  impleading :  as 
1.  A  man  may  have  his  writ  of  mesne  (whereof  Littleton  here 
speaks)  before  he  be  distreyned.  2.  A  warrantia  carta,  before 
he  be  impleaded.  3.  A  m/mgtraverunt,  before  any  distresse  or 
vexation.  4.  An  audita  querela,  before  any  execution  sued. 
5.  A  curia  daudenda,  before  any  de&ult  of  inclosure.  6.  A  ne 
tjyusti  vexes,  before  any  distresse  or  molestation.  And  these  be 
called  brevia  antidpantia,  writs  of  prevention. 
I  ''And 
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W.  s.  Oft.  9.  *f  And  AaU  recover  againU  him  ku  3aniage$."    It  is  to  be 

MiurT^8heph>7^  knowDe,  Uuit  thero  be  two  Beyerall  jadgmentBinawrit  of  meene, 
oaaef  one  at  the  common  law,  another  ]yj  the  statute  of  W.  2.  ca.  9. 

At  the  common  kw  he  shall  have  judgment  to  recover  his  ao« 

qnitally  and  if  he  be  distrejned  or  damnified,  his  damages  and 

costs:  and  the  prooesse  at  the  common  law  was  sommons, 

attachment  and  aistresse  infinite,  in  the  same  county  where  the 

•Bmeton.  lib.S.  writ  is  brought.     *The  judgement  by  the  said  statute  of   W.  2,  ^ 

pftfjiii.s         ^  ^  forejudger  of  the  mesnalty,  and  that  in  two  severall  cases. 

oap!^.  ^®  ^P^^  processe  given  by  the  said  statute,  vis.  summons,  at* 

tachment,  and  grand  distresse,  and  if  he  commeth  not,  and  the 

writ  be  returned,  he  shall  be  forjudged.  The  other  case  is,  where 

the  tenant  recovereth  his  acquitall  in  a  writ  of  mesne,  if  he  be 

46  E.  S.  81.        not  acquited  afterwards,  he  shall  have  a  writ  of  diMtrvngae  ad  ao- 

M  ^  ^f'n  b  ^^^^v**^  a^nst  the  same  mesne,  and  if  he  commeth  not,  he 

isST^^S  H.  4L  r!  shall  be  foijudj^ed  by  his  default  of  the  mesnalit^;  and  so  if  ho 

17  E.  8.  Contra   oommeth,  and  it  be  found  against  him  by  verdict,  he  shall  be 

formamCoUatl.  foijudged :  but  foijudger  in  that  case  is  not  given  agamst  his 

*    '    '      *      heire,  for  that  the^itatute  speaketh  only  of  the  mesne,  and  not 

*  of  his  heires.    And  the  judgment  in  case  of  forjudsment  is, 

qiidd  T.  (h  meant)  amiUai  eerviiia  de  A,  (le  tenan^  de  ten^ 

m^ntii  praddiciie,  H  qttdd  omieeo  proedicto  T.  pras/ai^  R.  (le  eetg^ 

niorjparamount)  modo  eit  cUtendene  et  remonden*  per  eadem  ser- 

(Po8t  288.  b.)     vita  per  mue  T,  tenuit.  The  said  statute,  m  case  of  foijudgmeut, 

M^  ^'  18  ^^^     ^^^^  not  oind  a  feme  covert;  and  yet  if  such  a  judgme&t  be 

9  si's!,' ibid.  67.  &^^^  against  a  baron  and  feme,  it  is  not  void  but  erroneous,  and 

14  E.  2.  ibid.  70.  to  be  reversed  in  a  writ  of  error.    And  so  a  foijudgment  against 

n^  L  H '  ^'  v*     ^  tenant  in  taile  shall binde  the  issue  in  taile  in  an  avowry,  untill 

j^    uBBtyu    j^g  reverseth  it  by  error.    If  two  jovntenaats  bring  a  writ  of 

mesne,  and  the  one  is  summoned  and  severed,  the  other  cannot 
forjudge  the  mesne :  for  he  ought  to  be  attendant  to  the  lord 
paramount,  as  the  mesne  was,  and  that  cannot  he  be  alone. 
And  so  it  is  if  there  be  two  joyntenants  mesnes,  and  in  a  writ 
(10  Co.  134.)       of  mesne  brought  against  them,  one  maketh  default,  and  the 

other  appeares,  theie  can  be  no  foijudger. 


9  Inst  876.  1^^  If  the  tenant  be  disseised,  and  the  disseisor  in  a  riOO.l 

writ  of  mesne  forjudge  the  meme,  this  shall  not  bind  L  ^'  J 
the  disseisee.  And  so  if  the  mesne  be  disseised,  and  a 
forjudgment  is  had  acainst  the  disseisor,  this  doth  not  binde  the 
disseisee ;  for  the  woras  of  the  sud  statute  are,  quandc  tenene  nne 
prmtulicioaiteriuBqudmmediiaitornare  eepcieai  capitaHdomino, 
But  if  the  dauffhter,  the  sonne  being  en  vetUer  ea  m^ere^  be 
forjudged,  it  shall  oind  the  son  that  is  bom  afterwards,  because 
he  had  no  right  at  the  time  of  the  forjudsment.  And  so  if  the 
tenant  enter  in  religion,  and  his  heire  foijudseth  the  mesne, 
and  then  the  ancestor  is  deraigned,  he  shall  be  bound  eauadqud 
tuprd.    If  there  be  lord,  prior  mesne,  and  tenant,  the  mesne 

16  k  3.  Jadgm.  Cannot  be  forjudged ;  because  he  alone  can  doe  nothing  to  the 

V  r    ft  prejudice  or  the  msherison  of  his  church :  and  the  like  law  is  of 

w.  i  wL  9.        *  bishop,  parson,  and  the  like. 

No  foijudgment  can  be,  but  when  there  is  but  one  mesne  be- 
tweene  the  lord  distreyning  and  the  tenant;  because  the  tenant, 
upon  the  foijud^ent,  cannot  be  attendant  to  the  lord  distreyn- 
ing, in  respect  there  is  a  mesne  between  them,  and  so  the  said 
statute  provi<lBth  for  in  express  termes. 

Nota,  the  plaintife,  in  a  writ  of  mesne,  may  chuse  either  pro- 
cesse  at  the  common  law,  or  upon  the  said  statute  of  W.  2.  Far- 
judgment  ia  eaUeA/ori^fwiicaiiOf  and  he  that  ia  forjudffedybrtt 

jttdicatit- 
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judicaiui.    And  BtacUm  hath  this  writ.  Rex  vtceeomitiy  d^.ei  fto  B.  8.  28. 
nonpermUta8,guddA.  capitaiudomtnus/eodtilliui  hahecUcusto-  BrMkl!4SM.b. 
dtam  KoeredUj  quia  in  cwrHi  notirhfori^judiccUur  de  custodid,  <&c.  Brik  f.  68.  b. '  ' 
Heta  oalleih  it  ahfudicationem,  and  thereupon  eommeth  abjudic€b-  Fl«t  L  S,  o.  48.* 
ttu;  for  he  saith^  post  prodamaHonem,  (fe.  factamy  ahfudicetur 
mediui  de/eodo  et  ierviUo  iuo  (1). 

*  ^Ae  mooimI  9diUomo/ FUta,  andfrobahl^  in  w^rjf  prinitd  oopg  ^fih4  worj^ 
Of  pamage  eUed  5y  lord  6oh»  it  tt»  IL  8.  oa.  60.  {  8. 


Chap*  7.        Homage  AuncestreL  Sect  143. 

n^ENANT  by  homage  auneestrel  4$^  where  a  tenant  holdeth  his  land 
of  his  lord  by  homage^  and  the  same  tenant  and  his  auneestours^ 
whose  heire  he  m,  have  holden  the  same  land  of  the  same  lord  and  of  his 
auncestorsy  whose  heire  the  lord  isy  time  otU  ofmemorie  ofman^  by  hom- 
age,  and  have  done  to  them  homage.  And  this  is  eaUed  homage  ounces^ 
treUj  by  reason  of  the  eontmuaneey  which  hath  beene,  by  title  ofpreserijh 
tion,  in  the  tenanciein  theblood  of  the  tenant,  andalso  inthe  seigniorie 
in  the  blood  of  the  lord.  And  such  service  of  homotae  aneestreU  draweth 
to  it  warrantie,  that  is  to  say,  that  the  lord,  which  is  living  and  haih 
received  the  homage  of  such  tenant,  ought  to  warrant  his  tenant,  when 
he  is  impleaded  of  the  land  holden  of  him  by  homage  ancestrel* 

T>Y  title  of  prescription,  in  the  tenancie  in  the  blood  of  the  •H.S.  Vonoh. 
'^  tenant,  and  also  in  the  seigniorie  in  the  blood  of  the  lord,"  ^^  ^  TemM 
Here  Littleton  doth  not  define  what  homage  anncestrell  is,  but  b.  i/gi^.  90. 
putteth  an  example  in  one  ease.     For  in  the  146  Section  it  ap-  4  B.  8. 
peareth  that  blood  is  not  alwajes  neoessary  on  the  lord's  side.  L^^o^s' 
In  this  example  here  pat,  there  must  be  a  doable  prescription,  n  h!  4I 60! 
both  in  the  blood  of  the  lord  and  of  the  tenant,  and  therefore  I  4  H.  6. 86. 
think  there  is  little  or  no  land  at  all  at  this  day  holden  by  homage 
aunoestrel. 

And  hereof  it  is  sayd,  Autant  est  le  seignior  tenus  a  son  homage,  Brit  foL  170.  a. 
eome  U  homage  a  son  seignior Jbrsquesakmeni  en  reverence,   AjA 
herewith  agreeth  Bracton:  Est  tantaet talis connexio per  homo-  Braet  foL  78. 
gium  inter  dominwn  et  tenentem,  qudd  ton^m  debet  dominus  01uT*li-  9. 
tenenti,  ^uantitm  tenens  domino,praeter  solam  reverentiam'*  oa.  4, 6, 6. 

*^  Draweth 


(1)  There  is  not  an^  thing  in  the  12th  of  Charles  the  second  which  in  the 
least  varies  the  tenure  m  frankalmoigne,  it  being  expressly  saved  by  the  statute. 
See  12  Cha.  2.  c.  24.  s.  7.  Indeed  had  the  saving  been  omitted,  we  do  not 
see  how  any  of  the  other  provisions  in  the  statute  could  have  affected  this 
tenure ;  and  therefore  it  is  presumed,  that  the  saving  was  merely  the  effect 
of  an  abundant  caution,  llie  statute  adds,  that  it  shaU  not  subject  te- 
nures in  frankalmoiffue  to  any  greater  or  other  services;  but  what  was 
intended  to  be  guarded  against  by  these  latter  words  is  not  very  obvious. — 
[Note  109.] 


101.  a.J  Of  Homa^  AuncestreL  L.  2.  C.  7.  S.  144, 145. 


YideBriifcon,  ''BratoethtoittDarrarUie"  |^^  Hereby  appeareth,  f  101.1 

nbi  sapra.  what  a  reverend  respect  the  law  hath  to  ancient  inhe-  L     ^     J 

18  H  6  2.^b.  ritances  continued  in  the  blood  of  the  lord  and  of  the 
GUnviL  lib.  9.  tenant;  for  in  this  example  put,  if  the  continuance  hath  not  bin 
0. 4,  b,  nnd  6.  in  the  blood  of  both  sides,  no  warranty  belongeth  to  homage  an- 
m  ^'iTH^S*''  cestrel;  but  if  ancient  continuance  hath  been  on  both  sides,  [m] 
Voaobev,  27o/  then  such  homage  ancestreU  draweth  to  it  warranty ;  so  as  an- 
271.  cient  continued  inheritance  on  both  parties  hath  more  priviledge 

^  N  B  134  F )  ^^^  account  in  law,  than  inheritances  lately,  or  within  memory 
[m]  See'the'sel  acquired. 

oond  Part  of  the  Instltates  npon  the  6th  chapter  of  the  Statate  of  Bigamie. 
(Poet.  884.  a.) 

18  H.  6.  2.  b.  If  the  lord  grant  the  services  of  his  tenant  by  homage  ances- 

per  Newton,        ^^^j^  ^^^  tenant  shall  not  be  compelled  in  a  per  quoR  servitia  to 

attnme,  unlesse  the  conusee  will  grant  in  court  to  warrant  the 

land  unto  him. 
9  H.  3.  If  the  tenant  vouch  by  force  of  this  warrantie  in  law,  it  is  a 

Voucher,  277.     good  oounterplea,  that  the  tenant  (or  any  one  of  his  ancestors) 

recessit  de  servUio  »uo,  et  fecit  $ervitiuin  suum  A.  6.  sine  altgu& 

coactione  de  sud  proprid  voluntcUe. 
M  9  H.  3.  <<  And  hath  received  the  homage  ofstbch  tenant,**  [a]  So  as  be- 

Vonehe^  277.  fo^  homage  received,  the  tenant  could  not  absolutely  bind  the 
Gaj!^90.  *  ^^^^  to  warranty,  and  therefore  of  ancient  tim^  there  lay  \V\  a 

45  B.  8.  28.  writ  de  homagio  capiendo^  for  the  tenant  against  the  lora,  to 
[S  ?^7^  R  compell  him  to  receive  his  homage  for  the  benefit  of  his  warranty. 
lmdUb?'i:iap.$.  Which  writ  you  shall  read  in  Bracton  and  M  BritUm^  and  the 
Braoton,  lib.  2.  processe,  and  manner  of  triall  thereupon,  and  the  same  you  shall 
foL  88.  find  in  47  jg;  3. 

[c]  Britton,  fol. 

172,178.    47  H.  8.  Garrantie,  99. 


Sect  144. 

J  iVT)  aho  9uch  iervice  hy  homage  anceetreU  draweth  to  it  acquittal^ 
soil,  that  the  lord  ought  to  acquite  the  tenant  against  aU  other  lords 
paramont  him  of  every  manner  of  serviee. 

Sect.  142,  and     «  7)R^  WETHto  it  acquittoUJ*    Of  acquittall  somewhat  hath 
Snte  100.)  ^'^  ^^^  ^^  *^®  Chapter  of  Frankalmoigne. 


Sect.  145. 

^JV2>  it  is  eaid^  that  if  such  tenant  be  impleaded  by  a  praecipe  quod 
reddat,  &;c.  and  vowh  to  warrantie  hie  lordy  who  eommeth  in  bypro- 
eeesj  and  demands  of  tKe  tenant  what  he  hath  to  binde  him  to  warranty ^ 
and  he  shewethj  how  he  and  his  ancestors^  whose  heire  he  is^  have  holden 
their  land  of  the  vouchee  and  of  his  ancestors  time  out  of  minde  of  man  ; 
and  if  the  lord^  which  is  vouched^  hath  not  received  homage  of  the  tenant  nor 
of  any  of  his  ancestors^  the  lord  ({f  he  will)  may  disclaime  in  the  seigniory y 

and 
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and  so  auite  the  tenant  of  hii  warranty.  But  if  the  lord^  who  is  votiehedj 
hath  received  homage  of  the  tenant^  or  of  any  of  his  ancestors^  then  he 
shall  not  disclaimer  buit  he  is  bound  by  the  law  to  warrant  the  tenant; 
and  then  if  the  tenant  loseth  his  land  in  default  of  the  vouchee^  he  shall 
recover  in  value  against  the  vouchee  of  the  lands  and  tenementSy  which 
the  vouchee  had  at  the  time  of  the  voucher^  or  any  time  after. 

"  v4  ^^^^^^^  9y^  reddat,"    This  is  understood  of  the 

king's  writ  directed  to  the  sherife  of  the  county  where  the 

land  lyeth^  wherehy  the  sherife  is  authorised  to  command  the 

tenant  of  the  land  to  yield  the  same  to  the  demandant;  and  of 

these  words  of  the  writ  (prcecipe  qu6d  reddcU)  the 

[101. 1  writ  is  so  called.    Writs  siS^  of  prcBcipe  be  of  foure 
b.    J  kindes,  praxipe  qudd  reddai,  prtBcipe  qudd  factatj 

prcecipe  qudd  permittat,  and  prcedpe  qudd  non  permit-  (?^  ^ J^'  ^^ 
tatf  Ac,  as  appeareth  by  the  Register.  Kej^t.  16». 

''  And  voudi  to  toarrantie."     vouchy  avouchcTf  (in  Latin  voca- 
tioy  or  ctdvoccUio)  is  a  word  of  art,  made  of  the  yerbe  vocOy  and  is 
in  [d]  the  understanding  of  the  common  law,  when  the  tenant  [^  ^rr,  ^^^  5^ 
calleth  another  into  the  court  that  is  bound  to  him  to  warrantie,  eeot  1,  and  i, 
that  is,  either  to  defend  the  right  against  the  demandant,  or  to  f^^(^\h 
yield  him  other  land,  Ac.  in  value,  and  extendeth  to  lands  or  Brit  0!  76  da 
tenements  of  an  estate  of  freehold  or  inheritance,  and  not  to  any  Gar.  Voaoh. 
chattel  real  personall  or  mizt,  saying  only  in  case  of  a  wardship  Jl^^^i'/'^*^'' 
granted  with  warranty  (as  shall  be  said  more  at  largjB  in  the  opkme.  limib. 
Chapter  of  Warranties;)  for  in  the  other  cases  concerning  chat-  Ezpli.  Verb, 
tels,  the  partie,  if  he  hath  a  warrantie,  shall  not  vouche  but  have  ^▼ocate. 
his  action  of  covenant,  if  he  hath  a  deed;  or  if  it  be  hj parol,  then  h<)^8^28  *^^' 
an  action  upon  his  case,  or  an  action  of  deceipt,  as  the  case  shall  jsoj,  isi. ' 
require.  Now  seeing  that  no  one  Latin,  French,  or  English  word  ^  *«•  Abr.  7S8.) 
can  have  this  particular  signification,  therefore  the  common 
lawyer,  (that  I  may  speake  once  for  all)  is  driven,  as  the  profes- 
sors of  other  liberall  sciences  use  to  doe,  to  use  significant  words 
framed  by  art,  which  are  called  vocahida  artis,  though  they  be  not  (Cro.  Jam.  307.) 
proper  to  any  language.   He  that  voucheth  is  called  the  voucher 
vocans,  and  he  that  is  vouched  is  called  vouchee  warrantatus. 
[e]  The  proces  whereby  the  vouchee  is  called,  is  a  iummoneas  ad  r«]  V.  Reg.  Jad. 
roarrantizandum,  whereupon  if  the  sherife  retumeth  that  the  f^' f^  *}*•■• 
vouchee  is  summoned,  and  he  make  default,  then  a  [/]  magnum  f'Jn  y  i  Y***" 
cape  ad  vcdenUum  is  awarded:  when  if  he  make  default  againe,  t^ b.'i79.  I86. 
then  judgement  b  given  against  the  tenant,  and  he  over  to  have  89  B.  8.  28. 
in  value  against  the  vouchee.     If  the  vouchee  doe  appeare,  and  J|  ^*  ^*  ^* 
after  make  default,  ihexLparvum  cape  ad  vaientiam  is  awarded ;  3  h.  4.4.  ' 
and  if  he  make  default  againe,  then  judgement  as  before.     But  11  H.  4. 73. 
if  the  sherife  retume,  that  the  vouchee  hath  nothing,  then  after  1^  j^  f:  ^^* 
writs  of  ailicu  and  pluries,  a  writ  of  sequatur  sub  nto  pericvlo  -^^f'    '      ' 
shall  be  awarded ;  and  if  the  like  retume  be  made,  then  shall  (Post  893.  a.) 
the  demandant  have  judgement  against  the  tenant;  but  he  shall 
not  have  judgement  to  recover  in  value,  because  the  vouchee  was 
never  warned,  and  it  appeareth  that  he  hath  nothing.     But  in 
the  srand  cape  ad  vcdentiam,  it  appeareth  that  he  hath  assets, 
and  his  makmg  default  after  summons  is  animplyed  confession  of 

the  warranty.  And  it  is  called  a  sequatur  mh  mo  peri- 
ri03.1  cuh,  because  the  tenant  shall  lose  his  l^^land  witnout 
[^    a.    J  anv  recompence  in  value,  unlesse  he  upon  that  writ  can 

bnng  in  the  vouchee  to  warrant  the  land  unto  him : 
and  if,  at  the  sequatur  sub  suopericuhj  the  tenant  and  the  vouchee  (Poit  893.) 

make 


Glove,  e.  13. 
F.  N.  B.  6.  a 
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make  de&ulty  and  the  demandant  lutth  judgment  againat  the 
tenant^  and  nrfter  brings  a  idre  fofiioA  to  have  ezecntionj  the 
tenant  may  have  a  viarraiikiiai,  carUz^  and  if  he  were  impleaded 
by  a  stranger,  he  may  vonche  again ;  but  if  he  had  judgment 
to  recover  in  valne,  he  shall  never  have  a  tromin^  cariat^  or 
vonche  againe,  for  by  this  judgement  to  recover  in  value  he  hath 
benefit  of  the  wanrantie.  And  you  shall  finde  in  bookes  a  re- 
covery with  a  single  voucher,  and  that  is  when  there  is  but  one 
voucher;  and  with  a  double  voucher,  and  that  is  when  die 
vouchee  voueheth<over;  and  so  a  treble  voucher,  &c.  Againe, 
you  shall  finde  there  also  a  foraine  vouchw;  and  that^is,  when 
the  tenant,  beins  impleaded  within  a  particular  jurisdiction,  (as 
in  London  or  the  luce)  vouoheth  one  to  warranty,  and  prayes 
that  he  may  be  summoned  in  some  other  county  out  of  the  juris* 
diction  of  that  court.  This  is  called  a  foraine  voucher,  but 
might  more  aptly  be  called  a  voucher  of  a  forainer,  dAfdtiMiKU 
vocaiiM  ad  toarriwntiMandum,  Note,  that  by  the  civill  law  every 
man  is  bound  to  warrant  the  thing  that  he  selleth  or  conveyethi 
albeit  there  be  no  expresse  warranty;  but  the  common  law 
bindeth  him  not,  unlesse  there  be  a  warranty,  either  in  deed  w 
in  law;  for  tsaveai  emptor^  as  shall  be  said  more  at  large  in  the 
Chapter  of  Warrantie  in  ^e  Third  Booke. 

'<  The  lord  (if  he  wUC)  may  ditdaime  in  the  seigniory,**  Dii- 
daimey  disdamare,  is  oompounded  of  de  and  damo,  and  signi- 
fied! utterly  to  renounce  the  seiffniorie. 

[a]  Note,  there  be  divers  kinds  of  disclaimer,  that  is  to  say, 
a  disclaimer  in  the  tenancie;  a  disolaymer  m  the  blond;  and  a 
disolaymer  in  the  sei|^iorie;  whereof  Lifdeton  here  putteth  his 
case. 

[6]  But  if  the  tenant  in  frankalmoigne  bring  a  writ  of  mesne 
against  his  lord,  the  lord  cannot  disclavme  in  Uie  seigniorie;  be- 
cause he  cannot  hold  of  any  man  in  nrankalmoigne,  but  of  his 
donor  and  his  heires.  And  so  note  a  diversity  between  a  tenure 
in  frankalmoigne,  whereby  divine  service  is  maintained,  and 
homage  ancestrell,  which  respecteth  temporall  service.  But  if 
the  lord  will  not  disclayme  in  the  seigniory,  in  the  case  of  homage 
ancestrell,  Uien  albeit  he  hath  not  received  homage,  he  shfJl 
warrant  the  land. 


iCro.  Jam.  4. 
Ro.  Abr.  90. 
F.  N.  B.  94.) 

Brit.  174. 


[a]  47  H.  8. 
IHsolAiai.  S6. 
10  H.  7. 1. 

20  E.  2.  tit 
Knper  Ob.  14. 
F.  N.  B.  197. 
A  151.  B. 

45  B.  S.  19. 

21  S.  8. 

50  B.  8. 28.  ao. 

(Dootr.  PIm. 

131.) 

[5]  14  H.  8. 

tit  DiBoUinL 

B.88. 


47H.8.  Difl-  ^^If  Aehrdf  who i9voudiedfhaA received  homageyiSx.  he J^ 
B^  1.^  mJ  ^^  rf«cZatm«."  Therefore  it  is  good  for  the  tenant,  to  the  intent 
b.  16.  H.  7. 1*  to  oust  the  lord  of  his  disclaymex^,  in  his  voucher  to  allege,  that 
Brit.  178»  174.     the  lord  hath  taken  homage  of  him ;  and  if  he  alledge  it  not,  and 

^31^^'  ^^^^       ^^^  ^^^  ^^^'  ^  disclayme,  the  tenant  may  counterplead  the 
'^  same  by  acceptance  of  homage.    And  the  reason  that  the  lord 

cannot  disclayme  in  that  case  is,  for  that  he  hath  accepted  his 
humble  and  reverent  acknowledgement,  to  become  his  man  of 
life  and  member  and  terrene  honour,  and  to  be  &ithfuil  and 
loyall  to  him,  for  the  tenements  which  he  holds  of  him,  and 
against  the  acceptance  hereof  the  lord  cannot  disdayme. 

'^  Which  he  had  at  the  time  of  the  vowiher**  Hereby  it  ap* 
peareth,  that  the  tenant  shall  not  be  driven  to  recover  in  value 
only  those  lands,  which  the  lord  had  from  that  ancestor,  which 
created  the  seigniory,  for  that  were  in  a  manner  impossible,  for 
that  the  seigniory  must  be  created  before  time  of  memory;  and 
the  first  creation  of  the  seigniory  did  not  create  die  warrant,  but 

the 
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the  ocmtiiuianoe  of  both  sidea  tnne  out  of  miade  oiMted  theirar* 

nnty.    And  that  is  the  reaaoa  that  a  writ  of  annuitj  shall  not 

[c]  lye  against  the  heire  by  proseription;  beoaase  it  osmnot  be  M  46  B.  8. 5.  U 

knowne,  whether  he  hath  any  lana  by  descent  fiK>m  the  said  JS  g  t:  ]P:^* 

aaeeBtOTi  that  first  fpranted  tlie  annuity.    And  here  b  a  point  37  ^  ^\  jq^ 

worthy  of  observaUoni  that  in  the  ease  of  h<Hnage  aaoeetiell  6  H.  V. ' 

(which  is  a  special  warranty  in  law)  by  the  authority  of  lAMeUm^  ^'  ^-  ^  ^^^ 

the  lands  generally,  that  the  lordnath  at  the  time  of  the  yoaoher^ 

shall  be  liable  to  ezecntion  in  yalue,  whether  he  hath  them  by 

descent  or  parchase.    Bat  in  the  case  of  an  eypresse  warrantie, 

the  heire  shall  be  charged  but  onW  for  such  lands  as  he  hath  by 

descent  from  the  same  ancestor  which  created  the  warranty. 

Note  what  privilege  this  ancient  warranty^  (created  by  opera-  ss  B.  1.  Voneh. 
tion  of  law)  hath  more  than  the  expresse  warranty.     And  so  yon  291.    9  B.  s. 
may  observe,  that  in  this  case  firmior  et  poUntioT  at  operatio  J^'/^V^'  ^' 
legis  qudm  ditptmtio  Ju»mint$, 

*^  At  the  time  of  iS%t  voucher,  or  any  time  after, ^*  This  is  evident  29  B.  s.  S. 
and  worthy  of  diligent  observation,  viz.  that  the  lands  of  the  Pj?*/',!' 
vouchee  shall  be  liable  to  the  warranty  that  the  vouchee  hath  at  23  b.  8.  Rmot. 
the  time  of  the  voucher,  for  that  the  voucher  is  in  lieu  of  an  in  ralv.  8. 
action;  and  in  a  warrantia  cartm,  the  land  which  the  defendant  "^  ^'?\t, 
hath  at  the  time  of  the  writ  brought^  shall  be  lyable  to  the  19  ^  8.  Voneh. 
warranty.  ^  24.    MB. 8. 

Upon  a  judgment  in  debt,  the  plaintiffe  [d\  shall  not  have  ^^-  ^^^  Bre* 
execution,  but  only  of  that  land  which  the  defendant  had  at  the  r]n  9  h.  4. 14. 
time  of  the  judgment,  for  that  the  action  was  brought  in  respect  \%  e.  8. 1. 
of  the  person,  and  not  in  respect  of  the  land.     But  if  42  Am.  17. 

[lOa.l  an  action  of  debt  be  brought  WSf  against  the  heire,  BxecntlM9 
b.     J  and  he  alieneth,  han^ng  me  writ,  yet  shall  the  land  n  Ro.  Abr.  * 
which  he  had  at  the  time  of  the  original  purchase,  be  898. 891, 892.) 
.  charged^  for  that  the  action  was  brought  against  we  heire  in 
req)ect  of  the  land.     \t\  If  a  man  be  nonsuit,  the  land  only  [«]  22  Am.  pL 
which  he  had  at  the  time  of  the  amerciament  assessed,  shall  be  ^|:    ,  ,      ^. 
charged,  and  not  that  which  he  had  at  the  finding  of  the  pledges,  pulton  8. 66.  a. 
For  the  amerciament  is  not  in  respect  of  the  land^  but  of  his  want  10  Yin.  Abr.  682. 
of  prosecution,  whidi  was  a  default  in  his  person.     But  the  issues 
of  a  juror  shall  be  levied  upon  the  feofiee,  albeit  thev  were  not 
lost  befbre  the  feoffment,  because  he  was  returned  and  swome  in 
respect  of  the  land.    Note  the  diversity. 

If  a  man  give  lands  in  fee  with  warranty,  and  Unde  certaine  82  B.  1. 
lands  specially  to  warranty,  the  person  of  the  feoffor  is  hereby  X®S*'**r'v?**' 
bound,  and  not  the  land,  unlesse  he  hatii  it  at  the  time  of  the  \*i\^' 
voucher. 

Sect  146. 

• 

^JVZ)  it  is  to  he  understood^  that  in  every  ease  where  the  lard  may 
diselaime  in  his  seigniorie  bjf  the  laWf  and  of  this  he  mU  diselaime 
in  a  court  of  record,  his  seigniarie  is  extinet^  and  the  tenant  shaU  hold 
of  the  lord  next  paramount  to  the  lord  which  so  disclaimeth.  But  if  an 
abhot  (xr  prior  he  vouched  hy  force  of  homage  ancestrett,  ^c.  alheit  that 
he  never  tooke  homage,  ^c.  yet  he  cannot  diselaime  in  this  case,  nor  in 
any  other  case;  for  they  cannot  take  away  or  devest  a  thing  in  fee, 
which  hath  heene  vested  in  their  house. 


Vide  Britton, 

fol.  58. 110. 

(Dootr.  Plao. 

183.) 

[/]  46  K  8.  7. 

12  B.  4. 36. 


Vide  Sect  143. 


14  H.  6.  IS. 

2  H.  6.  9. 

88  Ass.  p.  22. 
87  Ass.  6. 

3  Co.  78,  Ao. 
Beane  and 

Chapter  de 
Norwioh  case. 
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"  TT^*^  ^etTntoTM  i$  exHnety  and  the  tenant  shall hMofthe  lord 
next  paramount,  ike  "  Here  two  things  are  to  be  observed : 
first;  tUkt  by  this  disclajmer  in  the  seigniory,  the  seigniory  is 
[/]  extinct  in  the  hind. 

Secondly,  that  after  the  diselaymer  the  tenant  shall,  hold  of 
the  next  lord  paramount  by  the  same  services  as  the  mesne  so 
disclayming  held  before.  • 

'^  If  an  ahbot  or  prior  he  vouched j  <&c,  albeit,  &c,  yet  he  cannot 
dudaime,  dec.'*  JSere  it  appeareth  of  the  lord's  side,  that  con- 
tinuance of  blond  IS  not  necessary;  but  yet  there  must  be  privity 
of  succession  time  out  of  minde  in  one  politicke  body ;  for  if  that 
body  be  once  dis8<4ved,  though  a  new  one  be  founded  of  the  same 
name,  and  all  the  possessions  oe  granted  to  them,  yet  the  homage 
anoestrell  is  gone.  But  if  a  prior  and  covent  be  translated,  con^ 
currentibus  hits  quee  injure  requiruntur,  to  an  abbot  and  covent| 
or  to  deane  and  chapter,  there  the  homage  ancestrell  remains; 
for  though  the  name  be  changed,  yet  the  body  was  never  dis- 
solved, but  in  effect  it  remaineth  still.  If  the  bodv  politique 
were  founded  within  time  of  memory,  there  cannot  be  homage 
anoestrell,  for  that  continuance  £uleth :  and  though  ancestor  is 
ever  properlv  applyed  to  a  naturall  body,  yet  it  is  called  homage 
ancestrell  when  the  tenure  is  of  a  body  politique,  for  that  it  is 
ancestrell  of  the  tenant's  side.  But  on  the  other  side,  an  abbot 
or  prior  cannot  hold  by  homage  anoestrell ;  for,  as  appeareth  by 
Littleton's  examples,  it  must  ever  be  ancestrell  on  the  tenant's 
side.  And  where  Littleton  putteth  his  case  of  an  abbot  or  prior, 
the  same  law  is  of  a  bishop,  deane,  archdeacon,  prebend,  parson, 
vicar,  and  the  like.  Another  thing  here  to  be  observed  is,  that 
an  abbot  or  prior  cannot  disclaime,  &c.  for  regularly  it  is  trnei 
gudd  meliorem  condiiionem  ecdesim  fuse  /acere  potest  pradatus, 
deteriorem  nequaquam  ;  and  againe,  ecclense  stiw  con- 
ditionem  meliorem  /acere  WS9^  possunt  sine  consensu,  flOS.l 
deteriorem  nan  possunt  sine  consensu.  And  therefore  L  **  J 
an  abbot,  prior,  bishop,  deane,  archdeacon,  prebend, 
parson,  vicar,  or  any  other  sole  corporation,  that  is  seised  in 
auier  droit,  cannot  disclaime ;  because,  as  Littleton  saith,  they 
alone  cannot  devest  any  fee  which  is  vested  in  their  house  or 
church.  For  the  wisdoms  of  the  law  would  never  trust  one  sole 
person  with  the  disposition  of  the  inheritance  of  his  house  or 
church.  But  an  abbot  and  prior  had  their  covent,  the  bishop 
his  chapter,  the  parson  and  vicar  their  patron  and  ordinarie,  and 
the  like  of  other  sole  corporations,  without  whose  assent  they 
could  passe  away  no  inheritance. 

''  They  cannot  take  away  or  devest  a  thing  in  fee,  &cP    These 
6  E.  8. 61, 62.     genendl  words  have  certaine  exceptions ;  for  in  a  qmo  tcarranto, 

at  the  suit  of  the  king,  against  a  bishop,  abbot,  or  prior,  for 
franchises  and  liberties,  if  the  bishop,  abbot,  or  prior,  disclaime 
in  them,  this  should  bind  their  successors.  If  an  abbot  or  prior 
had  acknowledged  the  aetion  in  a  writ  of  annuitie,  this  should 
have  bound  the  successor ;  because  he  cannot  falsifie  it  in  an 
higher  action,  and  there  must  be  an  end  of  suits.  Espedit  re^h- 
licm,  ut  sit  finis  litium.  But  if  the  abbot  levie  a  fine,  or  acknowledge 
the  action  in  Si  praecipe  qudd  reddat,  the  successor  shall  be  bound 
pro  tempore,  but  he  may  have  a  writ  of  right,  and  recover  the  land. 

FIl  2.  Abbot,  7.    12  H.  4. 11.    20  H.  8.  fo.  ultimo.    4  H.  7.  2.    2  H.  4.  6.    84  Am.  p.  7. 
14  E.  4.  tit.  Abbo^  B.    8  E.  8.  28.    12  H.  8.  7. 


40  E.  8.  27. 

5  B.  4. 1. 

6  E.  8.  61,  62. 
(7  Co.  10, 11.) 


10  E.  4.  2.  a. 
21  H.  7.  20. 


88  E.  8.  88. 

18  E.  8.  tit 

Abbot,  13. 
10  E.  8.  tit 
Abbot,  12. 
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''  B^ force  ofhomagt  ofieetiraU,  4tcJ'  Here  (i£e.)  impljetli  or 
bj  any  other  wairantie  [i],  as  bj  tbe  leeson,  wniich  oar  authoar  [^^  12  h.  8.  7. 
here  yieldeth,  appeareth. 

^AA'mgukfke**  [A^]  For  if  Id  an  action  of  ddi>t  tipoQ  an  ebli-  W  7  R.  s.  tit. 
ffattion  ainiiiBtan  abbot,  the  abbot  acknowleGU»th  the  action,  and  r^^  J*    ^^! 

j«  xL    J^  _!.  11       J.        'J  *.•       xi-        L  xt_      ill*        the  booket  next 

diethy  the  sucoessor  shall  not  avout  execotiony  tbongh  uie  obliga-  abore. 
tion  was  made  without  the  assent  of  the  oorent ;  for  he  cannot  («  Co.  8.  a.) 
falsifie  the  recoverie  in  a  higher  action,  ei  re$  judicata  pro  veru 
tote  accipttur,  and  this  is  but  a  chattell.     And  89  it  is  ofa  statute 
or  recognisance  acknowledged  by  an  abbot  or  prior. 

ft 
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^J^SO^  if  a  mat^  u>hich  holds  his  land  hj/  homage  ancestrel^  alien  to 
another  infee^  the  aUenee  shall  doe  homage  to  Ms  lord  :  but  he  holdeth 
not  of  his  lord  bg  homage  aneestrell ;  because  the  tenande  was  not  eon- 
tintted  in  the  Uood  of  the  ancestors  of  the  alienee;  neither  shall  the 
alienee  have  toarrantie  of  the  land  of  his  lord;  because  the  continuance  of 
the  tenande  in  the  tenant  and  to  his  bloud  by  the  alienation  is  dis' 
continued.  And  so  see^  that  if  the  tenant^  which  holdeth  his  land  of 
his  lord  hy  homage  oncestrM  alieneth  infecj  though  he  taketh  an  estate 
againe  of  the  alienee  in  fee^  get  he  holds  the  land  by  homagcy  but  not 
by  homage  aneestrell. 

A  JjIEN  to  another  in  fee."    For  hereby  the  privity  of  the 
estate  is  altered,  and  the  continuance  of  it  in  the  bloud  of 
the  tenant  is  dissolved.    But  if  the  tenant  maketh  a  lease  for  life 
or  a  gift  in  taile,  this  is  a  oontinuanoe  of  the  priyilie  and  estate  in 
the  tenant  in  respect  of  the  reversion  that  remaineth  in  him :  for 
the  fee,  whereof  Littleion  heere  speaketh,  was  not  out  of  him. 
But  if  the  tenant  maketh  a  feof&nent  in  fee  upon  condition,  and  ^poat  202.  a.) 
dieth,  his  heire  pwformeth  the  condition,  and  re-entreth^  the 
homage  aneestrell  is  destroyed  in  respect  of  the  interruption  of 
the  continuance  of  the  privitie  and  estate ;  smd  this  case  was  put 
and  not  denied  in  the  argument  [m]  of  the  case  betweene  the  lord  [m]  1  Biioh.  14. 
Cromwell  and  Andrewes^  Mich.  14  ds  16  Eliz,  which  I  myselfe  »  ^^  Blii. 
heard  and  observed.     As  if  cestuy  que  use  had  made  a  feoffment  ^  ^  ^* 
in  fee  upon  condition,  and  entred  for  the  condition 

[108.1  broken,  he  should  have  detained  the  land  |^^  a^nst  (p.  K.  B.  135.) 
b.    J  the  feoffees  for  ever,  for  that  the  estate  and  privitie  was 
for  the  time  taken  out  of  the  feoffees,  and  thereby  dis- 
solved for  ever.    But  if  the  land  were  recovered  against  the 
tenant  upon  a  faint  title,  and  the  tenant  recover  the  same  aoaine 
in  an  action  of  a  higher  nature,  there  the  homium  anoestrdl  re> 
maines ;  for  the  right  was  a  sufficient  meane  for  ue  continuance. 
80  it  is  if  he  had  reversed  it  in  a  writ  of  errw.  [»]  If  the  alienee  rtt]SB.8.i>ttr 
be  impleaded  in  lnttl^on'$<sss^^  and  vouche  the  auenor  that  held  QiuitiyL 
by  homage  aneestrell,  albeit  he  commeth  in  by  fiction  of  law 
to  many  purposes  in  privitie  of  his  former  estate,  yet  to  this 
purpose  he  cannot  come  in  as  tenant  by  homage  aneestrell,  be- 
cause of  the  discontinuance  of  ^e  estate  and  privitie,  and  as 
Littleton  saith,  the  tenancy  was  irot  continued  in  the  bloud. 
To]  And  .Brtiffoii  saith,  et  come  ascwn  ntguedent  toil  vouche  per  [^j  Britton^fol. 
homage  J  et  te  eeigniour  tende  de  averrer,  quels  tenementy  dount  tl  170.  a. 
Vol.  I.— 41  vouche^ 
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vouche,  Juit  translate  Aort  del  tanke  dd  primer  purduuoTf  per 
feaffmeiU  au  per  cucun  atUer  trandatiany  en  tid  caae  wit  le  tenant 
cKarger  de  voucher  $on  feoffor  ou  ses  heires. 


ft 


''  Though  Tie  taketh  an  eUate  againe  of  the  alienee  in/ee,  <£c. 
38  E.  3.  20.        For  the  cause  aforesaid,  in  respeot  of  the  interruption  of  the 
11  H.  4. 32.        privitie  and  continuance  of  the  estate.     And  herewith  agreeth 
59  ^3%4^*        ^^  bookes  in  cases  of  warranties  in  deed,  or  warranties  in  law. 
20  E.  3.  5<).        See  more  of  this  in  the  Chapter  of  Warranties. 
18  E.  3.  66. 
16  B.  8.      Vonoher,  87.    18  E.  3.  30.    44  E.  8.    Litt  fol.  189. 
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ALSOy  it  is  saidy  that  if  a  man  holds  his  land  of  his  lord  by  homage 
and  fealty  J  and  he  hath  done  homage  andfeaUy  to  his  lordy  and  the 
lord  hath  issue  a  son^  and.dieSy  and  the  seigniorie  descendeth  to  the  son  ; 
in  this  ease  the  tenant^  which  did  homage  to  the  father j  shall  not  doe 
homage  to  the  sonne  because  that  when  a  tenant  hath  once  done  homage 
to  his  lord  J  he  is  excused  for  the  terme  of  his  life  to  doe  homage  to  any 
other  heire  of  the  lord.  But  yet  he  shall  doe  feallie  to  the  sonne  and 
heire  of  the  lardy  although  he  didfeaUie  to  his  father. 

f'CfHALL  not  doe  homage  to  the  tonne**     If  A.  holdeth  of  B, 

^  as  of  the  manor  of  Dale,  whereof  B.  is  seised  in  taile ;  B, 

discontinueth  the  estate  taile,  and  taketh  backe  an  estate  in  fee 

simple :  A.  doth  homu;e  to  B,y  B.  dieth  seised,  the  issue  in  taile 

(Pott  848.  A.      entreth ;  A,  shall  doe  homage  againe  to  the  heire  in  taile  of  B, 

because  he  is  remitted  to  the  estate  taile ;  and  the  estate  in  fee 

that  his  father  had,  in  respect  whereof  the  homage  is  done,  is 

vanished,  and  the  heir  in  taile  is  in  of  a  new  estate,  in  respect 

\p\  Britton,        whereof  he  ought  to  doe  a  new  homage,  [p"]  But  regalarlj  it  is 

175, 176.  true,  which  Littleton  saith,  that  when  a  tenant  hath  done  once 

homage  to  his  lord,  he  is  excused  for  the  terme  of  his  life  to  make 
homage  to  any  other  heires  of  the  lord.  But  he  shall  doe  fealtie 
to  his  sonne,  albeit  he  hath  done  fealtie  to  the  father. 


Sect.  149.  [^^^J 

J^LSOy  if  the  lordy  after  the  homage  done  unto  him  by  the  tenanty 
grant  the  service  of  his  tenant  by  deed  to  another  infesy  and  the  tenant 
attumethy  fc.  the  tenant  shaU  not  be  compelled  to  doe  homage.  But  he 
shall  doefeaUyy  altho*  he  didfe€dty  before  to  the  grantor;  for  fealty  is 
incident  to  every  attumement  of  the  tenanty  when  the  seigniory  is  granted. 
But  \f  any  man  be  seised  of  a  mannoTy  and  another  holds  of  him  the  landy 
as  of  the  manner  cfforesaid  by  homagcy  which  tenant  hath  done  homage  to 
his  lord  who  is  seised  of  the  mannory  if  afterwards  a  stranger  bringeth  a 
prsecipe  quod  reddat  against  the  lord  of  the  mannory  and  recovereth  the 
manner  against  hiniyand  sues  execution;  in  this  case  the  tenant  shall  againe 
doe  homage  to  hiroy  which  recovered  the  mannoTy  dUhotigh  he  had  done 
homage  brfore;  because  the  estate  of  him^  which  received  the  first  homagcy  is 

drfeated 
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defeated  hjf  the  recovery^  and  it  ihaU  not  lye  in  the  power  <f  the  tenant  to 
fahifie  or  defeat  the  recovery  which  wae  against  hu  lord.  And  so  see  a 
diversitie  in  this  ease^  where  a  man  eometh  to  a  seigniorie  by  recovery  ^  and 
where  he  eommeth  to  the  same  by  discent  or  grant. 


"  A  LSO,  if  the  lordj  dsc.  grant  the  service  of  his  tenant  bydeedj  Britton,  ir«. 
f^  &cr    Note  a  diversitie,  when  tUfe  lord  alieneth  the  seig-  J^^^^*'^^ 
niorie;  and  when  the  tenant  aUeneth  the  tenancy ;  for  when  the  yitu^sr^^ut. 
tenant  hath  done  homage,  and  the  seigniory  is  transferred  to  Gar.  91. 
another,  either  by  the  act  of  the  party  as  alienation,  or  by  act  in  (^  ^<>- 1<^2-) 
law  as  descent,  yet  the  tenant  snail  not  iterate  homage,  as  he 
shall  do  fealty ;  bnt  when  the  tenant  doth  homage,  and  alieneth 
the  tenancy,  there  is  a  new  tenant,  which  neyer  did  homage,  and 
therefore  he  ousht  to  doe  homage  to  the  lord,  albeit  his  alienor 
had  done  it  before.     And  it  is  to  be  observ^,  that  none  shall 
doe  [*]  homage,  bnt  the  tenant  of  the  land  to  the  lords  of  whom  [•]  $  E.  4. 27  b. 
it  is  nolden;  and  therefore  if  homace  be  due  to  be  done  by  the 
tenant,  if  the  tenant  alieneth  the  land  to  another,  the  alienor 
cannot  be  compelled  to  doe  homage. 

'^  Attwmeth^  &c"    Here  by  (dec,')  is  to  be  understood,  that 
albeit  he  pay  his  rent,  perform  his  annual  services, 

[104.1  and  doe  fealtie,j|^^which  is  a  part  of  homage,  yet 
b.     J  homage  he  shall  not  doe. 

^'  But  ifanyman  be  seised  of  a  mannor,  (be,"    Here  it  appear- 
eth,  that  the  case  of  the  recovery  of  the  seigniorie  differeth  from 
the  alienation  of  the  lord,  which  .is  his  own  act,  or  the  descent  yu,  g^^  55^^ 
of  the  seigniorie  to  the  heire,  which  is  an  act  in  law.     And  the  S8  B.  8. 
reason  of  this  diversitie  is,  for  that  by  the  reooverie  the  state  of  fJ^^*^^^' 
him  that  received  the  homage  is  defeated ;  for  it  shall  not  lie  in  39  ^  0'  3^' 
the  month  of  the  tenant  to  falsifie,  or  to  frustrate  or  defeat  the  t  H.  7. 11. 
recovery,  which  was  against  his  loiti  of  the  manner  or  seigniory,  ??^^  ^^^^ 
for  that  the  tenant  had  nothing  therein,  and  every  man  by  law  28  k's. 
ought  to  meddle  in  such  cases  with  that  which  oelonffed  unto  Dyer,  it. 
him,  which  is  worthy  of  observation  concerning  falsifying  of 
recoveries. 

Note,  that  to  fiilsifie,  in  legall  understanding,  is  to  prove  &lse, 
that  is,  to  avoyd,  or,  as  Littleton  here  saith,  to  defeate,  in  Latine 
falsarey  seu  faJUificart^  \y\faUum  facere.  [^  7  H.  8. 

But  since  Littleton  wrote,  it  is  recited  by  act  of  parliament,  cap.  4. 
that  whereas  divers,  Ac.  have  suffered  recoveries  against  them  of 
divers  mannors,  Ac.  for  the  performance  of  their  wills,  for  the 
suretie  of  their  wives  joyntures,  Ac.  and  the  recoverors  had  no 
remedy  to  compell  the  freeholders  and  tenants,  Ac.  to  attoume 
onto  them,  nor  could  by  order  of  law  attaine  to  the  rents,  ser- 
vices, Ac.  that  act  doth  give  the  recoverors  power  to  distreyne 
and  avow;  whereupon  many  have  thought,  that  this  doth  im- 
pngne  Littleton's  case  of  the  recovery.  But  distinguendum  e$t, 
Lmeton  intendeth  his  case,  either  upon  a  recovery  b^  title,  (for 
he  saith,  that  the  state  of  the  tenant  in  the  recovery  is  defeated| 
or  without  any  consent  upon  pretence  of  title,  which  is  all  one ; 
for  the  tenant  cannot  falsifie,  and  the  lord  should  avow  as  one 
that  came  in  of  a  former  title.  And  Lidleton  hath  good  authority 
in  law  to  warrant  [a]  his  opinion,  and  the  statute  of  7  H.  8,  ex-  r^]  39  h.  e.  22. 
tendeth  to  common  recoveries  had  by  consent  and  agreement,  87  H.  6. 88. 

..  86  H.  8.  22. 
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as  appeireili  by  the  aet  itselfe,  wkioh  then  waa,  and  jet  k  a 
comHion  asascaaee  and  loonTejMUMe,  whereof  the  law  taketfa 
notioe,  and  whereapon  (aa  af^peareth  by  the  act)  an  iiae  might 
be  limited.  So  aa  it  is  apparent,  that  snoh  reooyerors  came  in 
meerely  under  the  state  of  the  lord,  &c.  and  had  no  remedy 
(as  the  statute  saith)  to  oompell  the  freeholders  and  tenants  to 
attoume,  and  without  i^tournement  could  neithw  distreyne  nor 
avow.  Wherefore  this  statute  gave  recoverors  remedy  to  dis- 
treyne, and  a  form  to  avow  and  justifie,  which  they  had  not 
before,  as  it  appeareth  by  the  Doctor  and  Student^  who  lived  at 
that  time.  ^&b  bodie  of  the  act  is,  HuU  mch  recoveren  maif 
diftretfne  and  make  avowrie^  dhc.  as  thotepenans  against  whom 
the  said  reoovene  u,  should  have  done,  doc,  if  the  same  recoverie 
had  not  been  had,  and  have  like  remedie,  Sc. 
8  K  8.  If  a  man  had  made  fSL  lease  for  yeares  to  begin  at  Michaelmas, 

Dyer,  41.  reserving  a  rent,  and  before  Michaelmas  he  had  suffered  a  com- 

mon recovery,  the  recoveror  should  distreyne  for  that  rent,  which 
the  lessor  before  the  recovery  could  not.  But  if  the  recovery 
had  not  beene  had,  then  he  might  have  distreyned,  and  so  it  is 
within  the  statute.  But  if  a  fine  had  been  levied  of  a  mannor, 
and  before  attoumement  the  oonusee  had  suffered  a  common 

(Post  215.  A.      recovery,  the  recoveror  should  not  distreyne,  &c.  because  the 

321.  a.)  conusee  against  whom  the  recovery  was  had,  could  not 

But  this  act  extended  onely  to  distresses  and  avowries  fbr  rents, 
services,  and  customes,  and  gave  also  a  forme  of  a  ^tuire  impedit. 
But  upon  this  statute  it  was  holden,  that  the  recoveror  could  not 
have  an  action  of  debt  against  the  lessee  for  yeares,  nor  an  action 
of  wast  acainst  tenant  for  life  or  yeares;  and  therefore  remedy 

21 H.  8.  eap.  16.  was  provided  in  these  cases,  by  the  statute  of  21  S.  8. 


Sect  150. 

J^LSO,  if  a  tenant,  which  ought  hy  his  tenure  to  doe  his  lord  homage, 
eommeth  to  his  hrd,  and  saith  unto  him,  Sir,  I  ought  to  doe  homage 
unto  you  for  the  tenesnents  which  I  hold  of  you,  and  lam  here  ready 
to  doe  homage  to  you  for  the  same  tenements  ;  and  therefore  I  pray 
you,  that  you  would  now  receive  the  same  from  me. 

'^f^OMMETHto  his  hrdJ*    The  tenant  on^tto  aeeke  the 

lord  to  doe  him  homage,  if  the  lord  be  within  England; 

for  this  service  is  personall  as  well  of  the  lord's  side  as 

of  the  tenant's  side,  for  lawnyrcquireth  order  and  de-  ri05. 1 

Bracton,  foL       cency.  And  therefoK  jBrae(on  saith,  ef  acinM^ttm  ^icAi  L    *«     J 

Britton^fol.  171.  ^^  quihomaginm  suumfacere  debet,  obtentu  reveren- 

a^eethhere.    '  ties  quam  debet  domino  suo,adire  debet  dominium  swim  ubicwnqve 

with.  inventus  /uerit  in  regno,  vd  alibi  sipossit  eommodi  adiri,  et  non 

tenetur  dominus  quoerere  suum  tenentum,  et  sic  debet  homagium 
eifaeere.  And  tne  same  kw  it  is  for  fealty ;  and  the  diversity 
between  these  services  and  the  rent  is,  beoauae  that  these  are 
peiBonall,  and  the  rent  may  be  payd  and  received  by  odier,  and 
therefore  a  tender  of  the  rent  upon  the  land  is  suffioienl. 

Sect. 
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^N2>  if  the  lord  shall  then  refuse  to  receive  thiSj  then  after  sueh 
refusaU  the  lord  cannot  distreine  the  tenant  for  the  homage  behinde, 
before  the  lord  reguireth  the  tenant  to  doe  homage  unto  him^  and  thei 
tenant  refuse  to  do  it. 

AND  the  reason  hereof  is,  for  that  when  the  tenant  hath  done  ^L^g?^*"****' 
his  endeayour  and  duty  to  offer  his  corporall  servicei  and  ^^^  |^^  ^^2. 
the  lord  refnseth  the  same,  or  doe  not  accept  his  service  upon  21  B.  3. 24. 
his  tender  thereof,  Twhich  is  a  refnsall  in  law),  then  the  law,  in  31  Aas.  p.  78. 
respect  of  the  lord  s  fault,  reqnireth  that  when  the  lord  can  ^y^^*  233. 
distreine  for  it,  that  he  doth  require  the  tenant  to  doe  that  ser-  45  B.  s/9. 
vice ;  and  if  hie  either  refuse  to  doe  it,  or  doe  it  not  when  he  b  7  B.  4.  4. 
required,  it  is  a  refusal  in  kw.  |J  1".^  Vi. 

(»  Co.  79.) 


Sect.  152. 

ALSOj  a  man  may  hold  his  land  by  homage  auneestreUj  and  by  escuage^ 
or  by  other  knight  serviccj  as  well  as  he  may  hold  his  land  by  homage 
auncestrell  in  socage. 

SO  as  homage  ancestrell  may  helong  as  well  to  a  tenure  by 
escuage  or  knight's  service,  as  to  a  tenure  in  socage,  or  to  a 
tenure  in  nature  of  socage ;  whereof  there  hath  somewhat  been 
spoken  in  the  Chapter  01  Socage  (1). 

Chap. 


(.1)  The  statute  of  12  Gha.  2,  having  taken  away  aU  tenure  hy  homage  in 
general^  words  without  anv  exception,  either  express  or  implied,  of  homage 
aunc€$trel,  the  latter,  though  not  particularly  named,  yet  as  being  one  speeies 
of  homage  was  virtually  included.  See  12  Cha.  2,  0.  24,  s.  1,  2.  But  most 
probably  it  had  expired  before  the  statute ;  for  1(^  Coke  doubted,  whether 
even  in  his  time  there  was  any  relic  of  this  tenure.  Ante  100.  b.  An  early 
extinction  of  homage  auncestral  is  easily  accounted  for,  by  recollecting  that 
a  double prescrijptionf  one  in  the  lord's  blood  and  another  in  the  tenant's,  or  a 
privity  of  succession  time  out  of  mindy  which  was  much  the  same  in  effect,  was 
essential  to  homage  auncestral ;  and  consequently,  that  if  one  alienation,  eitheir 
of  the  seigniory  or  the  tenancy,  had  been  made  within  time  of  memory,  the 
homage  auncestralj  was  destroyed,  and  it  became  simple  homage.  In  a  former 
note  we  had  occasion  to  make  a  general  observatian  on  the  reason  for  dis- 
charging tenures  from  homage^  and  on  the  advantages  arising  from  it,  whilst 
it  remained,  both  to  the  lord  and  tenant,  particularly  to  the  latter,  where  the 
homage  was  auncestrel.  Ante  67.  b.  note  1.  We  have  only,  to  add  here,  that 
thongh  amongst  us  homage  of  every  Jdnd,  so  far  as  it  relates  to  tenures,  is  now 
wholly  at  an  end,  yet,  so  intimately  blended  are  the  various  branches  of  our 

systemi 
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nn ENURE  hy  grand  $erfeantjf  isj  where  a  man  holde  hie  lande  or  tene- 
tnente  of  our  eovereign  lord  the  king  by  eueh  eervieee  ae  he  ought  to 
do  in  hie  proper  person  to  the  hing^  ae  to  carry  the  banner  of  the  king,  or 
hie  lance  or  to  lead  hie  army^  or  to  be  his  marshallj  or  to  carry  hie  sword 
before  him  at  his  coronation^  or  to  be  his  sewer  at  his  coronation^  or  his 
carver  J  or  his  butler  ^  or  to  be  one  of  his  chamberlaines  of  the  receipt  of  his 
exchequer^  or  to  do  other  like  services^  ^c.  And  the  cause  why  this  service  is 
caUea  grand  serjeanty  is^for  that  it  is  a  greater  and  mare  worthy  service^ 
than  the  service  in  the  tenure  of  eseuage.  For  he^  which  holdeth  by  eseuagCj 
is  not  limited  by  his  tenure  to  do  any  more  espeeiall  service  then  any  other j 
which  holdeth  by  eseuage^  ought  to  doe.  But  he^  which  holdeth  by  grand 
serjeanty^  ought  to  doe  some  speciaU  service  to  the  king^  which  he,  that 
holds  by  eseuage,  ought  net  to  dee. 

[a]  GlaiiT.  <<  rp ENURE  by  grand  strjeanty*'  Serjeanty  commeth  of  the 
lib.  9.  ea.  4.  -J-  j^rench  word  (serfeant)  ».  safefles,  and  [a]  serfeantia  idem 

[b]  ^'V^^^*  ett  quod  tervitum.  And  it  is  called  [6]  magna  terfeantia,  or  «r- 
lib.  i.  cap/io/  Janteria*f  or  magnum  servitium,  great  senrioey  as  well  in  respect 
•Fieta,  lib.  1.'  of  the  excellency  and  greatness  of  the  person  to  whom  it  is  to 
cap.  10.  lib.  2.  be  done  (for  it  is  to  be  done  to  the  king  only)  as  of  the  honour 
^Britton  cap.  ^^  ^^®  serrice  itselfe ;  and  so  Littleton  himselfe  in  this  Section 
66.  foL  164,  I65!  saith,  that  it  is  called  magna  serfeantia,  or  magnum  tervitiumy  be- 
Oekam,  e«p.  cause  it  IS  greater  and  more  worthy  than  knights  service,  for  this 
^J^JJJ*'*  •**'  is  revera  servitium  regale^  and  not  miliiare  onely.  Fleta  saith, 
45  B.  S.  25.  magna  autem  ierfeantia  dicipoterit,  citm  qui$  adeundum  cum  rege 
per  Fincbden.  %n  exercitUj  cum  equo  cooperto^  vdhujuemodi^  adpatrice  iuitionem 
neu,  ublsoprm.  fuerit  feoff atus. 

''  Of  our  lord  the  king"    This  tenure  hath  seven  special  pro- 

BrMton,  lib.  2.  perties.     1.  To  be  holden  of  the  king  only.  2.  It  must  be  done, 

W.11  H.4. 54.  when  the  tenant  is  able,  in  proper  person.     3.  This  service  is 

Ayowry  267.  certaiue  and  particular.     4.  The  relicfe  due  in  respect  of  this 

F.  N.  b!  83. '  tenure  differeth  from  knights  service.     5.  It  is  to  be  done  within 

10  H.  6.  Ant  the  realme  (1).     6.  It  is  subject  to  neither  aid  pur  f aire  fitz 

Dematne,  11.  chivaler  or  file  marier.    And  7,  it  payeth  no  eseuage. 


system,  and  in  subjects  of  jurisprudence  so  dependent  is  a  knowledge  of  the 
present  state  of  things  on  a  reference  to  the  ancient  one,  that  the  remnant  of 
tenures  in  this  country  can  never  be  duly  comprehended,  without  the  aid  of 
a  general  outline,  as  well  of  homage  and  its  effects,  as  of  the  other  perished 
parts  of  the  same  venerable  structure. — [Note  110.] 

^1)  Generally  the  service  of  grand  serjeanty  was  of  such  a  kind  as  necessarily 
to  DC  within  the  realm ;  but  tome  services,  which  amount  to  grand  serjeanty, 
might  be  due  out  of  the  realm  as  well  as  within^  and  both  Littleton  and  Coke 

fives  us  instances  of  such  reservations.     See  Sect  155.  b.  here,  and  post. 
06.  b.— [Note  111.] 
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''Am  to  cany  the  banner  of  the  king,  or  to  lead  his  army.'*  28  H.  S.  tit 
This  great  aerrioe  to  the  kins  may  (as  it  appeareth  ^<^  ^**^* 

[106. 1  hereby)  oonoerne  the  wanes  and  matters  i^  military ;  28  Ki!* 
a.     J  for  some  grand  seijeanties  are  to  be  done  in  the  time 
of  war  for  the  safety  of  the  reabne ;  and  some  in  time 
of  peace;  for  the  honour  of  the  realme. 

*'  Or  to  he  hit  marshaU."     [*]  If  the  king  giveth  lands  to  a  (4  imt  128.) 
man,  to  hold  of  him  to  be  his  marshal!  of  his  host,  or  to  be  [*]  Flete»Ub.  1. 
marshall  of  Englandj  or  to  be  constable  of  Englandj  or  to  be  ^]^^  di^, 
high  steward  of  England  [f],  chamberlayne  of  England,  and  286.    Cund. ' 
the  like,  these  are  grand  serjanties ;  and  these  ana  such  like  Brit  286, 287. 
grand  serjanties  are  of  great  and  high  lurisdiction;  and  some  [J2^?*^^*Sl^'*' 
of  them  coQOcme  matters  military  in  time  of  war^  and  some  subulariL 
services  of  honour  in  time  of  peace.     And  this  is  to  be  ob- 
seryed,  that  though  there  were  diyers  lords  marshalls  of  Eng- 
land before   the  raign  of  [z]  R,  2,  yet  king  R.  2,  created  M  In  Rot 
ThomM  Mooibretf  duke  of  NorfoHJee  the  first  earle  marshall  of  ^ J^^^*  ""*^ 
England  per  nomen  comitii  marischaUi  Anglia. 

''  Or  to  carry  hi$  gword,  dec.  or  to  he  hU  $ewer  at  hi$  corona- 
tion, dx/'  These  and  such  like  grand  serjanties  at  the  king's 
coronation  are  services  of  honour  in  time  of  peace. 

''  To  he  one  o/hitchamherlaines,  <kc.  or  to  do  otherlike  iervicesV  (A  Init  106.) 
It  is  also  a  tenure  by  grand  seijanty  to  hold  [a]  by  any  office  M  Vid.  61  H.d. 
to  be  done  in  person  concerning  the  receipt  of  the  kings  trea-  '0  s.  8.0. 11. 
sure ;  Quia  tkesawrtu  reme  rea/pidt  regem  et  regnum;  and  census  14  E.  s!  0!  14! 
regius  est  anima  reip,    So  it  is  firrnamenturn  belli,  et  ornament  26  H.  8.  o«.  2. 
turn  pads,  Jlw!^** 

Jmlites  camerarii  dicuntur,  ^ia  pro  camerariis  ministrant;  11  s.  4.  fo.  1. 
and  concerning  their  office,  this  is  the  effect,  as  Ockam  [6]  saith,  1*1*  Com.  207, 
oMcium  camerariorum  in  recepta  consistit  in  trxbus,  scilicet,  daves  ^?f\  u 
arcarum,&c.  hajidant,  pe^am  numeralam  po^antl  etper  ^iTStei::!'- 
centenas  librae  in  formulM  mittuni.  But  discontinuance  in  effect  oarium.   Gerra- 
hath  worne  out  their  office.     And  yet  they  continue  their  name^  fl'^ijh^^  ^1*°*** 
and  keep  the  keyes  of  the  treasure  where  the  records  do  lye.       ^lx,  eajtodia^^ 

oamenrionmi. 

And  another  saith,  camera  rivsdicitur  d  camera,  guia  camera 
est  locus  in  quern  thesauras  recoUigiiwr,  vel  conclave  in  quo  pe^ 
cunia  reservatwr.     So  as  cam^ariiu  in  legall  signification  est  Rot  oIaiu. 
custos  regii  censits :  and  WiUielmus  de  BoUocampo  comes  War'  *  ^-  ^'  "»•"**>•  ^' 
toici  held  offidum  camerarii  in  ioccario. 

Or  by  any  office  concerning  the  administration  of  justice,  Ex  leotnra 
quia  justitid  firmatur  solium,  Mwrowe. 

It  appeareth  by  an  ancient  record,  [c]  that  Varianui  de  Sancto  [0]  Ex  inqnisi. 
Petro  tenuit  de  domino  rege  in  capita  medieUUem  serjandce  pads  *ionM>oft  mor- 
per  aermtium  tnventendi  decern  servventes  pcuns  ad  custoatendam  g^ioto  Petro 
pacem  in  Cestnd,  4  E.  2.  Cestr. 

See  Ockam  of  the  first  institution  and  ancient  order  of  the  ^'^^-  J  ^■■- 12. 
exchequer,  Diet,  4  Eliz,  213,  the  usherie  of  the  exchequer       '  '     ' 
holden  by  grand  serjanty. 

''Like  services,  dbc"  Here  by  (<fcc.)  is  to  be  understood  other 
like  services  not  expressed,  as  partly  appeareth  by  that  which 
hath  beene  said,  vis.  to  be  steward  of  England,  constable  of 

England^ 
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SnffUmdj  ohamberkyAe  of  England^  and  otlier  lioiioanMe  der- 
vioeS)  whereof  more  shall  be  said  in  this  Chapter. 

<^  Some  ipeckM  9ervu:B  i»  ^  king."  That  is  to  sa^,  that  this 
great  servioe  be  qpeoiallyset  downe;  for  it  ittajooasist  of  divers 
braochefly  as  to  go  with  the  king  itt  his  Wane  m  the  foreward, 

23  H.  3.  GarcL    and  to  retume  in  the  reareward ;  and  also  to  pay  rent;  &c.  bat 

148.  yet  it  mnst  be  eertaine  and  portioalar. 

Sec*.  154. 

(Ante  83.  a.)   jj^LSO  if  a  tenant  ^hieh  hoJdg  by  escuage  dyeth^  hie  heire 

being  offuU  age^  \f  he  hoUeth  by  one  knight* %  fee^  the 
heire  %haU  pay  but  a  (f,  %.  for  relitfe^  as  i$  ordained  by  the  statute  of 
Magna  Charts,  c.  2.    BiiO,  if  he  which  hcldeth  of  the  king  by 
grand  seiyeanty^  Jfgy^  dieth,  hie  heir^  being  offutt  age^  the  ri06.1 
heire  shall  pay  to  the  king  for  rdiefe  &ne  yeares  value  of  the  L    ^^    J 
lands  or  tenements  which  he  holdeth  of  the  king  by  grand  ser- 
jeantie  over  and  besides  all  charges  and  reprises  (1).    And  it  is  to  be 
understood^  that  Berjesntia  in  Latine  is  the  same  qnod  semliam,  and  so 
magna  serjeantia  is  the  same  quod  magnnm  serritinm. 


11  H.  4.  72.  b.     ^^  fS^HALL  pay  to  the  king  Jar  rdiefe  one  yeares  value  of  the 

landsy  (to"    And  herewith  agreeth  11 JET.  4.  72.  b. 


^*  Serieanfia  is  the  same  quad  urviHwn"  Hereby  it  appear- 
eth  that  the  explanation  of  ancient  words  and  the  true  sense  of 
them  are  requisite,  and  to  be  understood  per  verba  notiora. 

Sect.  155. 

j^LSOy  theyy  which  hold  by  escttage^  ought  to  doe  their  service  out  of 
the  realme  ;  InU  thej/y  which  hold  by  grand  serjeanticy  for  the  most 
part  ought  to  doe  their  services  within  the  realme- 

'* /TENANTS  by  escuage  ought  to  do  their  service  out  of  the 
realme." 
F.  V,  B.  81 B.        For  he,  that  holdeth  by  oomage  or  castle-gard,  holdeth  by 
(4  Co.  88.)  kniffhts  service,  and  is  to  doe  his  seryice  within  the  realme ;  but 

he  noldeth  not  by  escuage ;  and  therefore  lAUkUn  materially 
said  tenant  by  escuage^  and  not  tenant  by  knights  service  (2). 


(1)  See  as  to  reliefs,  ante  69.  b.  76.  a.  83.  a. 

(2)  Here  lord  Coke  shows,  that  escuase,  though  usually  an  incident  to 
knight's  service,  is  not  always  so;  that  is,  that  knight's  service  nuiy  be  without 
escuage.  On  the  other  hand,  escuage,  if  uncertain^  which  we  must  understand 
it  to  be  when  mentioned  generally y  cannot  be  without  knight's  service.  To 
express  this  in  fewer  words,  escuage  is  inseparable  from  knight's  service,  but 
kmght's  service  is  not  so  from  escuage.    This  tends  to  confirm  what  we 

observed 
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''  Jbr  the  moiipari."  For  to  bear  the  king^s  beoner,  or  bis 
lanoe,  or  to  lead  bis  boet^  nid  to  be  bis  manballi  &c.  may  be  aa 
well  without  the  realme;  and  therefore  LU^eion  said  (for  the 
greatest  partX 

Sect.  156. 

ALSOy  it  U  saidj  that  in  the  marches  of  Scotland  same  hold  of  the  king 
by  eomagej  that  is  to  saVy  to  winde  a  homey  to  give  men  ofthecountrie 
warning y  wKen  they  heare  that  the  Scots  or  other  enemies  are  come  or  mil 
enter  into  England ;  which  serviee  is  grand  seryeantg.  BtU  if  any  tenant 
hold  of  any  other  lardy  than  of  the  king,  by  snch  serviee  ofeomagey  this  is 
not  grand  seryeantyy  but  it  is  knights  serviee;  and  it  draweth  to  it  ward  and 
marriage  (2);  for  none  may  hold  by  grand  seryeanty  but  of  the  king  only. 

"Z2V 

observed  in  a  former  note,  that  escnaffe  ought  to  be  considered  rather  as  an 
incident  to  the  tenure  by  knight's  service,  than  as  a  distinct  tenure.  However^ 
it  at  the  same  time  seems  to  point  out  the  reason  for  calling  some  tenures  by 
knight's  service  tenures  by  escuage ;  because  such  a  denomination  distinguished 
that  species  of  knight's  service^  to  which  escuage  was  incident,  from  comage, 
castle-gnard,  and  such  other  tenures  by  knight^s  service  as  were  not  liable  to 
escuage.  We  think  this  a  more  satisfitctory  way  of  justifying  Littleton  against 
the  censure  of  Mr.  Madoz  lor  using  the  term  of  tenure  by  escuage,  than  resorting 
to  the  distinction  suggested  by  sir  Martin  Wright;  who,  as  we  have  formerly 
hinted,  attempts  to  prove,  that  though  generally  escuage  was  an  incident  to 
tenure  by  knight's  service,  yet  sometimes  it  was  a  tenure  of  itself.  Ante  78, 
note  2.  But  still  we  must  confess  the  justice  of  Mr.  Madoz's  animadversion,  so 
far  as  it  implies  to  the  calling  homage  and  fealty  tenures ;  because  the  former 
being  incident  to  every  species  of  knight's  service,  except  where  the  tenant  was 
exempt  from  it  by  profession,  and  the  latter  being  an  incident  to  all  tenures 
except  tenures  at  will  or  at  sufferance,  it  could  answer  no  purpose  of  discrimi- 
nation thus  to  denominate  any  tenure.  In  fact,  it  was  not  the  practice  to  call 
any  tenure  a  tenure  either  by  fealty  or  by  homage,  except  in  the  case  of 
homage  auncestrel ;  and  though  Littleton  begins  his  account  of  tenures  with 
homage  and  fealty,  yet  we  may  very  well  suppose  his  previous  explanation  of 
them  and  escuage,  or  a  least  of  the  former,  to  have  been  made  merelv  as  an 
introduction  to  the  description  of  knight's  service.  We  should  not  be  thus 
prolix  in  observing  on  a  controversy,  which  is  more  verbal  than  any  thing  else, 
if  it  was  not  for  the  sake  of  convincing  the  reader,  that  however  properly  Mr. 
Madox  euards  against  confounding  the  incidents  of  a  tenure  widi  tne  tenure 
itself,  still  it  would  be  an  injustice  both  to  Littleton  and  Coke  to  impute  any 
such  misconception  to  them  \  and  therefore,  that  so  far  as  Mr.  Madox's  animad- 
version hath  this  tendency,  respectable  as  his  writings  are,  it  ought  to  be  rejected. 
Lideed  it  is  highly  improbable,  that  pave  and  learned  authors,  like  Littleton 
and  Coke,  to  l^th  of  whom,  particu&rly  the  former,  the  whole  doctrine  of 
tenures  was  so  much  more  familiar  than  it  can  possibly  be  in  modem  times, 
when  HiQ  projctice  in  respect  to  tenures  is  confined  to  a  very  narrow  circle,  and 
we  are  mere  theorists  as  to  the  greater  part  of  the  subject,  should  adopt  an 
error  so  fundamental. — [Note  112.] 

(2)  *  This  passage  seems  rather  to  imply,  that  wardship  and  marriage  were 
not  incident  to  tenure  by  carnage,  when  it  was  of  the  king,  and  therefore  called 
grand  serjeanty.   But  this  was  not  the  meaning  of  Littleton,  as  appears  from  a 

•  ThU  M  noU  2,  of  107,  a.i%ik»  \%t\  omd  14lA  tdiiwM. 

subsequent 
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4H.  5.  cap. 7.  «  rJV  Hie  marches  of  Scotland"  Jiarehes  is  either  a  Saxon 
Ca^^  in^'  ^  wordy  and  signifieth  limiteSf  bourdourSy  or  an  EngUdi  word, 

Briunnia.  vis.  Markes.     JVbto,  for  that  it  lyeth  neer  to  Seoiiandj  it  is 

sayd  in  the  marshes  of  Scotland,  and  jet  the  land, 
9^  whereof  Littleton  here  speaketh,  lyeth  in  Eng-  ri07.1 
land  {I).  L    ^*    J 

<<  By  comage"     Comngium  is  derived  (as  comuare  also  is) 
d  comuj  and  is  as  much  (as  before  hath  been  noted)  (8)  as  the 
service  of  the  home.     It  is  also  called  in  old  bookes  horngdd. 
2.3  H.  3.  tit  Note,  a  tenure  by  oomaf  e  of  a  common  person  is  kniehts  ser- 

SB^i  ^3*66  ^^^®'  ^^ *^®  ^^^  **•  ^®  grand  serjeanty :  so  as  the  royall  dignity  of 
in  fine.  16  b!  3.  ^^  person  of  the  lord  maketh  the  difference  of  the  tenure  in  this 
Avowrie,  90.       case  (4).     And  I  find  that  there  were  comictdarii  amongst  the 

Romans  ;  et  dicHJuerunt  comicularii  quia  comufacuhant  excu^ 
bias  mUitares;  and  magna  serjeantia  is  appropriated  only  to  this 
tenure. 


F.  N.  B.  83. 


Sect.  157. 

J^LSOy  a  man  may  Bee  in  anno  11  H.  4.  that  Cokayne,  then  chief e 
baron  of  the  exchequer ^  came  into  the  commonplace^  and  brought  with 
him  the  copy  of  a  record  in  these  words.  Talis  tenet  tantam  terram  de 
domino  rege  per  serjeantiam,  ad  inveniendnm  nnnm  hominem  ad 
gnerram  ubicunque  infra  quatuor  maria,  &o.  And  he  demanded^  if  thi9 
were  grand  serjeanty  or  petite  serjeardy.  And  Hanke  then  said,  that  it 
was  grand  serjeanty  ;  because  he  had  a  service  to  do  by  the  bodie  of  a  many 
and  if  he  cannot  find  a  man  to  doe  the  service  for  Am,  he  himself  ought  to 
doe  it  (5).  Quod  alii  juatitiarii  concesserunt.  Then  saith  Cokaine, 
Ought  the  tenant  it  this  case  to  pay  relief  e  to  the  value  of  the  land  by  the 
yeare  t    Ad  quod  non  fuit  reeponsum. 

''AND 

subsequent  Section,  in  which  he  is  more  explicit^  and  expressly  tells  us,  that 
aU  tenures  by  grand  serjeanty  were  liable  both  to  ward  and  marriage.  See 
Sect.  168.— [Note  113.] 

(1)  See  further  as  to  the  marshes  of  Scotland,  4  Inst.  281,  and  Nichols. 
Leges  March. 

(8)  See  ante  69.  b. 

(4)  See  post.  108.  b.  where  for  a  like  reason  a  service,  which  if  it  was  to  be 
done  to  a  subject  would  be  socage,  is  distinguished  by  the  denomination  of  petit 
serjeanty, 

(5)  Particular  respect  is  due  to  the  opinions  of  ancient  times  on  the  subject 
of  tenures ;  but  in  the  instance  of  the  case  here  mentioned  to  be  put  to  the 
judges,  their  resolution  seems  so  inconsistent  with  the  nature  of  mnd  serjeanty, 
as  described  both  by  Littleton  and  Coke,  that  it  may  be  allowable  to  doubt  the 
propriety  of  the  opinion.  Littleton  states  the  doing  the  service  to  the  king  in 
proper  person  as  a  thing  essential  to  grand  serjeanty )  and  lord  Coke  enume- 
rate it  amongst  the  special  properties  of  this  tenure,  with  the  exception  only 
of  performing  the  service  by  deputy  when  the  tenant  himself  is  incapable. 
Ante  106.  b.  But  if  this  be  so,  how  can  a  service,  expressly  reserved  to  be 
done  by  any  person,  fall  within  the  description  f  It  is  observable  indeed,  that 
Littleton  recites  the  opinion  of  the  judges  without  the  least  approbation )  and 
that  even  they  themselves,  when  presseid  to  declare  what  the  relief  ought  to  be, 

whether 
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''  A  ND  if  he  cannot  Jmd  a  man  to  doe  ike  terviceforhim^  itc."  u  H.  4.  72. 
Hereby  it  appeares,  that  tenant  by  grand  serjeantie  may  in  s^  B.  8.  82. 
some  cases  make  a  deputy;  and  therefore  the  diversitie  is,  that  ]^\'^'^un|'er  n2. 
where  the  grand  seijanty  is  to  be  done  to  the  royaU  person  of  the  ciu  de  Banco, 
king,  or  to  execute  one  of  those  hiffh  and  great  offices,  there  his  air  John  Mojm's 
tenant  cannot  make  a  depntie  without  the  king's  licence;  and  ^a^y}^^  ^^  fi^\ 
therefore  Idltleton  hath  said  before  that  such  services  are  to  be  w.  Jones,  126. 
done  in  proper  person.   But  he  that  holdeth  to  serve  him  in  his  ii  H.  i.  72. 
warre  within  the  realme  or  by  comage,  may  make  a  deputie. 

[  *  ]  Johannes  de  Archier  qui  tenet  de  domino  rege  in  capiteper  [•]  gImi. 
serjantiam  archeruB,  dhc.  in  comitcUu  Glouc,  hares  in  cuUodiA.    is  H.  3.  m.  5. 

"  Infra  guatuor  maria"     That  is,  within  the  kingdoms  of  -g^^^  Eschaotor. 
England,  and  the  dominions  of  the  same  kingdoms  (6).  41  H.  3.  nn.  23! 

Stephen  Haringdon'i  omo. 

Now 

whether  bL  as  for  a  tenure  by  escuage,  or  a  yearns  value  of  the  lands  as  for  a 
grand  serjeanty,  avoided  answering;  from  which  hesitation  it  seems  as  if  they 
were  not  disposed  to  adhere  to  their  first  opinion  in  all  its  consequences.  On 
the  other  hand,  if  the  tenure  in  question  was  not  grand  serjeanty,  but  mere 
knights  service,  it  tends  to  prove,  that  though  the  personal  service,  in  lieu  of 
which  escuage  was  payable,  was  in  general  due  only  on  foreign  expeditions,  yet 
by  special  reservation  it  miffht  be  due  within  the  realm.  However,  reserving 
service  in  war  within  the  reum  was  a  thing  so  unusual  in  practice,  that  the  ser- 
vice for  which  escuaffe  was  a  commutation  was  called  servitium  foreinsecum; 
a  denomination  which,  according  to  lord  Hale,  is  founded  on  the  circumstance 
of  its  being  due  out  of  the  realm.  See  ante  69.  b.  note  8.  In  a  former  note  on 
escuage  we  adopted  lord  Hale's  opinion  as  to  the  reason  of  calling  knight's 
service  servitium  forinsecum;  because  we  thought  his  conjecture  a  probable 
one.  Ante  74.  a.  note  1.  But  the  reader  should  recollect,  that  others  explain 
the  denomination  in  a  different  way.     Ante  74.  b. — [Note  114.] 

(6)  On  many  occasions  it  may  be  of  importance  thoroughly  to  understand 
the  phrase  of  infra,  or,  as  according  to  classical  style  it  ought  to  be,  intra 
guatuor  maria;  for  there  are  various  subjects,  as  well  of  the  law  of  nations,  as 
of  municipal  law,  which  are  necessarily  connected  with  it.  Of  the  former  kind 
are  the  sec^ominion  claimed  by  our  king,  and  its  incidental  rights;  especially 
the  right  of  salutation  by  striking  of  the  flag  and  lowering  the  top-sail  to  our 
ships  of  war;  a  ceremony,  which,  however  it  may  be  construed  by  foreigners,  as 
a  mere  compliment,  is  considered  by  ourselves  as  a  recognition  of  sovereignty. 
Of  the  latter  sort  are  the  doctrine  concerning  essoins  de  ultra  mare,  and  all 
those  oases  which  turn  upon  the  allegation  of  being  beyond  sea;  as  questions 
of  legitimacy,  of  outlawry,  and  on  the  statutes  of  limitation  particularly  may. 
But  notwithstanding  the  necessity  of  knowing,  for  such  a  variety  of  purposes, 
what  is  the  sense  of  the  term  of  being  within  the  four  seas,  we  do  not  find  the 
subject  sufficiently  enlarged  upon  either  |)y  lord  Coke,  or  indeed  scarce  any  other 
writers  deserving  of  being  called  original;  except  Mr.  Selden,  who  is  very  copious 
upon  it;  and  sir  Philip  Medows,  who,  though  not  so  favourable  to  our  claim  of 
sea^dominion,  nor  so  ffenerally  known  as  the  former,  is  well  entitled  to  notice. 
See  Seld.  Mar.  Claus.  lib.  2.  per  tot.  but  more  particularly  in  cap.  1.  and  24,  and 
Medows's  Observat.  concerning  the  Dominion,  &c.  of  the  Seas,  in  a  small  tract, 
which  was  published  in  1689.  In  this  scarcitv  of  information  on  the  subject,  it 
may  be  acceptable  to  the  reader  to  be  assisted  in  his  inquiries  b^  a  short  but 
pointed  view  of  the  subject^  for  which  purpose  we  shall  first  mention  the  origin 
of  the  phrase  of  the  ybur  seas,  and  explain  its  most  general  and  extended  sense. 

The  appellation  of  the /our  seas  takes  its  rise  from  the  four  parts  into  which 

the 
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Now  it  is  good  to  be  aeene  what  penons  that  hold  by  gnnd 

seijaatie  may  doe  and  perfbrme  that  honourable  service 

in  person,  and  who  ought  not  to  be  received  «^  there-  ri07.1 

unto,  bat  OQffht  to  make  a  soAcient  deputy.     At  the  L    ^-    J 

M 1 R.  S.  Rot   eoronation  of  [a]  king  S.  2.  John  Wihkire  citiien  of 

blaai.  m.  45.      Lcmdon  exhilHted  his  petition  to  the  hiffh  steward  of  England  in 

his  court,  that  where  ike  said  John  held  certain  lands  in  Hayden 
in  the  county  of  Enex  of  the  king  by  mnd  seijeantie,  vis.  to  hold 
a  towell  when  the  king  should  msh  his  hands  before  dinner  the 
day  of  his  coronation  Ac  and  prayed  that  he  might  be  accepted 
to  doe  this  office  of  grand  serjeantie,  the  judgement  fbllowetb. 
Et  quia  apparetper  record^  de  Scaccarxo  domini  regis  in  eurid 
moTistraf  qudd  pircedicta  tenementa  tenentur  de  domino  regeper 
servitiumpraRdictum,  ideo  dictw  Johannes  admittituradservitium 
suumhuJiumodi/izciendumperEdmonduincomitem  Oaniahrigice 
deputatum  suum,  et  sic  idem  comes  injure  ipsius  Johannis  mann- 

tergium 

the  sea  encompassing  Great  Britain,  by  reference  to  the  four  cardinal  points  of 
the  globe,  is  divided.  All  these  parts  taken  together,  are  sometimes  called  the 
BriUsh  seas;  but  considered  separately  each  varies  in  its  denomination  with  the 
coasts  of  the  island.  To  the  Wesi  our  sea  is  by  ancient  writers  called  Vergiviany 
not  only  including  the  sea  between  Oreat  Britain  and  Ireland,  but  extending 
over  tM  Atlantic  ocean,  which  washes  the  western  coast  of  the  latter;  and  this 
western  part  of  our  sea  is  subdivided;  for  so  much  as  runs  between  England 
and  Ireland  is  called  St.  George's  Channd,  or  the  Irish  sea;  and  the  sea  on 
the  west  coast  of  Scotland  is  sometimes  named  the  Caledonian^  Deucaledoniany 
or  Sooitish  sea,  and  sometime  the  North  sea.  On  the  North  side  of  our  island 
there  is  also  the  Scottish  or  North  sea.  To  the  East  we  have  the  German 
ocean,  which  is  bounded  principallv  by  the  opposite  coasts  of  Germany  and 
the  United  Provinces.  Lastly,  to  the  South  there  is  the  British  Channel,  or 
sea,  as  some  denominate  it;  which  runs  along  the  French  coast,  and  compre- 
hending the  Bay  of  Biscay,  ends  with  the  northern  coast  of  Skxiin.  See  Seld. 
Mar.  Olaus.  lib.  2,  capt  1,  and  the  introductory  account  of  the  British  ocean 
prefixed  to  the  description  of  Ireland,  in  Camd.  Britan.  Such  is  the  descrip- 
tion of  the  four  seas^  as  we  have  it  principally  from  Mr.  Seldcn.  But  it  should 
be  observed,  that  the  description  is  framed  with  a  view  to  the  whole  island  of 
Great  Britain,  as  in  Mr.  Selden's  time  it  became  united  under  the  government 
of  the  same  king;  and  not  to  England  as  distinct  from  Scotland,  according  to 
the  sense  of  our  English  law-books  before  the  reign  of  James  the  first;  for  in 
them  the  four  seas  were  understood  with  more  restriction,  and  to  be  those  which 
encompassed  Euffland  only.  See  Medows's  Observ.  on  the  Domin.  of  the 
SeaS|  11.  Seld.  Mar.  Claus.  lib.  2,  cap.  31,  and  Justice's  Treat,  on  Sea-Laws, 
1st  ed.  165.  Another  thins,  very  necessary  to  be  attended  to  is  the  very  large 
and  comprehensive  terms  of  the  descri^on,  so  &r  as  they  regard  the  West  and 
North  parts  of  the  British  seas ;  the  former  seeming  to  reach  to  the  eastern 
shore  of  the  continent  of  America,  and  the  latter  to  be  in  some  measure  with- 
out any  certain  limits.  Even  the  two  other  parts  do  not  seem  to  be  marked 
out  with  that  nice  precision,  the  want  of  which,  as  the  reader  will  readily  con- 
ceive, may  under  some  circumstances  be  the  cause  of  considerable  embarrass- 
ments, both  in  transactions  with  foreiffn  states,  and  in  the  exercise  of  judical 
authority  amongst  ourselves.  See  Seld.  Mar.  Claus.  lib.  2,  c.  30,  31,  32.  The 
difficulties  arising  from  this  uncertainty  will  be  best  understood,  bv  considering 
what  the  extent  of  the  phrase  of  the  four  seas  is  in  some  particular  instances. 
But  this  illustration  shall  be  attempted  in  another  place,  where  lord  Coke  gives 
the  opportunity  of  resuming  the  subject.   See  post.  244.  a.  260.  b. — [Note  115.] 
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tergtum  tenuity  ^[uando  domintu  rex  lavahat  tnanm  9ua$  dido 
die  carofuUianis  tuos  ante  prandium. 

By  which  record  it  appeareth,  that  the  said  John  Wilskiref 
being  of  his  quality  and  having  not  any  dignitie,  ootdd  not  doe 
and  performe  this  high  and  honorable  Bervioe  to  the  royall  person 
of  the  king,  bat  did  make  an  honorahle  deputy,  who  performed 
it  in  his  nght;  which  is  worthy  of  obserration. 

At  the  same  coronation  WiUiam  FumevaH  exhibited  bis  peti-  Tid.  l  IL  8. 
tion  in  the  same  coart,  that  where  he  held  the  mannor  of  vMxaii.  46. 
FamJiam,in  the  county  of  Buck,  with  the  hamlet  of  Gere  in  the 
same  county,  by  the  service  to  find  to  the  king  at  his  coronation 
a  glove  for  his  right-hand,  and  to  support  the  king's  tight  hand 
the  same  day,  while  he  held  in  his  hand  the  verge  royall,  the 
judgement  followeth.  Qud  quidem-petitiont  debits  intellectdf  ei 
/actd  publicdproclamatione,  si  quis  clameo  ipsitts  WHlielmi  in  ed 
parte  contradieere  vdUty  nemineque  eicontrariente,  eontiderahim 
/uii,  qvdd  idem  WiUielmtu,  asiumpto  per  eum  primitiu  ardine 
militari,  ad  tervitiumpraxlictum  admitteretur faciendum;  etpoiU 
modo  (yiddicet)  die  Martis proximo  ante  coranationemproedictam 
domintu  rex  ipgum  WiUielmum  apudKenington  honorifie^prctfecU 
in  militem,  et  sic  idem  WiUidmus  servitium  smim  praedicium  dicto 
die  corona^ionisy  juxto  considerationem  prmdictamj  per/ecit  et  in 
omnibus  adimplevit  By  which  it  appeareih,  that  a  knight  is  of 
that  dignity,  that  he  may  performe  this  high  and  honourable 
service  m  his  owne  person ;  and  although  this  WUldam  FumevaU 
was  descended  of  an  honorable  family,  yet  before  he  was  created 
knight  he  eould  not  performe  it. 

And  sir  John  de  Arffentinef  chivalieTj  performed  the  service 
of  grand  serjeanty,  to  be  the  Mug's  cup-bearer  at  the  same 
coronation. 

[ifi]  Anncy  which  was  the  wife  of  sir  John  EkuHmgs  earle  of  [m]  Vid.  l  R.  3. 
Fembrokey  who  held  the  manner  of  iia^^in  NorfoUeeofilit  king  b^-*^ 
by  ghtnd  seTJeautie,viz.  to  performe  the  office  of  the  napery  at  his 
coronation,  was  adjudged  to  mskB  a  deputy,  because  a  woman 
cannot  doe  it  in  person ;  and  thereupon  she  deputed  sir  Thomas 
Blount,  knight,  who  performed  the  same  in  her  right.  JohUf  Tid.  l  R.  2. 
Sonne  and  heire  oiJohm  Hastings  earle  of  Pembroke,  exhibited  in  ™*  ^' 
the  same  court  his  petition,  shewing  that  by  his  tenure  he  was  to 
Carrie  the  great  spurres  of  gold  before  the  king  at  his  corona^ 
tion,  &o.  The  judgement  is,  AnditA  et  intdiectdbiUd  proodictdy 
pro  ed  qudd  dictus  Johannes  est  infra  cetatem  et  in  custodid  domini 
regis,  quanquamsujfficientur  ostenditur per  recorda,  et  evidentias, 
qudd  ipse  servitium prasdictum/aceredeberet,  consideratum  extitit, 
quod  esset  ad  vduntatem  regis,  quis  dictum  servitium  istd  vice  in 
jure  ipsiusJohannis/aceret;  et  super  hoc  domintu  rex  assignavit 
Edmundum  comitem  Marchim  ad  de/erendui^  dicto  die  corona- 
tionis  prcedicta  calcaria  in  jure  prae/ati  hceredis,  salvo  jure  alto- 
rius  cujtucunque,  Et  sic  idem  comes  Marchice  calcaria  iUa 
prasdicto  die  coronationis  coram  ipso  domino  rege  de/erebat.  By 
which  it  appeareth,  that  the  heire,  before  he  hath  accomplished 
his  age  of  one  and  twenty  yettres,  cannot  performe  his  great  and 
honourable  service,  but  during  the  minoritie  the  king  shall  ap- 
point one  to  performe  the  service. 


C)6CD* 
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Sect  158. 

J  iVD  noUy  that  atttffhich  hold  of  the  king  by  grand  serjantg,  hold  of 
the  king  by  knighU  service;  and  the  king  far  this  ehaU  have  wardy 
marriage  and  relief  e  ;  but  he  shall  not  have  of  them  escuage^  unlesse  they 
hold  of  him  by  eseuage. 

46  B.  S.  15.  ft.     TJ  ERE  Littleton  saitb,  that  he,  that  holds  by  grand 
perFiDGhden.     H  geijeantiejdoth  hold  by  knights  JW-serrice,  which  flOS.l 

is  so  said  of  the  effects.    And  therefore  ZrtiM^t^toti,  doth  L    '^     J 
add,  that  the  king  shall  have  ward,  marriage  and  re- 
liefe,  which  are  the  effects  of  knights  service,  &c. 
r Ante  75.  a.)  Sometimes  in  ancient  records,  servitium  militare  is  called 

69.  ft.  servitium  hauberticumy  or  servitium  hrigandinum^  or  serviHum 

loricatum.    And  a  haubert  or  brigandine  signifieth  a  coat  of 
maille  (1). 


(1)  The  tennre  by  grand  seijeanty  still  continues,  thongfa  it  is  so  regulated 
by  the  12  of  Cha.  2,  as  to  be  made  in  effect  y>ee  and  common  socage,  except  so 
fiur  as  regards  the  merely  honorary  part  of  grand  seijeanty;  for  the  first  part 
of  the  statute,  which  destroys  the  incidents  to  tenures  by  knights  service,  of 
which  grand  seijeanty  was  the  highest  species,  is  expressed  with  a  generality 
sufficient  to  reach  mnd  seijeanty ;  but  then  a  proviso  follows,  by  which  the 
honorary  services  of  this  tenure  are  expressly  saved.  It  is  observable,  that  the 
proviso  for  this  purpose  is  penned  with  an  inaccuracy,  which  leads  to  a  very 
mistaken  idea  of  the  incidents  to  grand  seijeanty.  The  honorary  services  are 
preserved  with  a  cautious  exception  of  several  burthensome  properties,  such  as 
marriage^  wardship  and  voyages  royal;  to  which  are  added  escuage  and  the  aids 
pur  f aire  fitz  chivaler  et  JUe  marievy  though  these  latter  were  certainly  quite 
foreign  to  grand  serjeanty.  See  ante  105.  b.  From  this  undistinguishing 
mode  of  expression,  and  from  the  confusion  and  redundancy  so  conspicuous  in 
most  parts  of  the  statute,  we  are  inclined  to  infer,  that  those  who  attribute  the 
framing  of  it  to  lord  chief  justice  Hale,  found  themselves  on  a  loose  report  very 
injurious  to  the  memory  of  that  shining  ornament  of  his  profession.  See  Oilb. 
Eq.  Bep.  176.— [Note  116.] 


Chap. 


L.  2.  C.  9.  Sect.  159.     Of  Petite  Seijeantie.        [108.  a. 
Chap.  9.  Petite  Serjeanlie.  Sect.  159. 

1^ ENURE  hy  petite  nerpeanty  isj  where  a  man  holde  hu  land  of  our 

eaveraiffne  hrd  the  hing^  to  yield  to  him  yearly  a  how  or  a  swordy  or 

a  dagger,  or  a  knife,  or  a  lance,  or  a  paire  of  gloves  of  maile,  or  a 

paire  of  gilt  epurs,  or  an  arrow,  or  divers  arrowed,  or  to  yield  such  other 

email  things  belonging  to  warre. 

"QF  our  lord  the  kmg."     And  bo  Littleton  ooncludeth  this  Britton,foL  164. 
Chapter,  that  a  man  cannot  hold  by  grand  seijeanty  or  foi.*^^"' pietf' 
petite  seijeanty  bat  of  the  king,  and  of  the  king  as  of  his  person,  lib.  2,  eap.  9.  ' 
and  not  of  any  hononr  or  manor  (2)    And  it  is  to  be  observed,  ^^•"?»  ^P* 
that  regukrly  a  tenure  of  the  king  as  of  his  person  is  a  tenure  ^i^^  •▼ibui 
in  capite,  so  called  *mt^  <{«mv,  propter  exceUentiam  ;  because  the  (s  Co.  6.) 
head  is  the  principall  part  of  the  body,  and  he  that  holdeth  of  Ante  78.  a. 
any  common  person  as  of  his  person,  he  in  truth  holdeth  in 
capiete  ;  but  againe  xmr^  <{«»«*,  it  is  only  in  common  understand- 
ing applyed  to  the  king,  and  that  seigniory  of  a  common  person 
is  called  a  tenure  in  grosse,  that  is,  by  itselfe,  and  not  linked  or 
tied  to  any  manner,  &o. 

And  this  tenure  of  the  king  in  capite,  is  said  [a]  to  be  a  tenure  [a]  Brmeton, 
of  the  king  as  of  his  crowne,  that  is,  as  he  is  king.     [6] And  J»J>-2. foi. 87. 
therefore  if  one  holdeth  land  of  a  common  person  in  grosse  as  rf-fT' ^j 
of  his  person,  and  not  of  any  manner,  &c.  and  this  seigniory  ItJnnrefl,  b.  94. 
escheateih  to  the  king  yea  though  it  be  by  attainder  of  treason)  80  H.  8.^3. 
he  holdeth  of  the  person  of  the  king,  and  not  in  capite;  because  28  H.  8. 
the  originall  tenure  was  not  createaby  the  king.  And  therefore  29^h78.  ibid.' 
it  is  directly  said,  that  a  tenure  of  the  king  in  capite^  is  when  the  58.    8  H.  8. 
land  is  not  holden  of  the  king  as  of  any  honor,  castle,  or  manner,  ^i^r,  58.    Vide 
&c.  but  when  the  land  is  holden  of  the  king  as  of  his  crowne  (3).  iB'^.^pf  4. 

F.  N.  B.  6.  K.    (2  Ro.  Abr.  72,  78.)    Br.  Tenure,  pL  94.    Had.  Ex.  482. 

Note, 

(2)  In  a  former  note  we  mentioned  Mr.  Madox's  disapprobation  of  calling 
any  tenures  of  the  king  hy  way  of  distinction  tenures  utdepersonA,  We  shall 
here  explain  his  reasons  for  rejecting  the  phrase  more  fully.  The  phrase  seems 
unnecessary;  for  that  of  ut  de  corond  fully  answers  the  same  purpose  of  dis- 
tinction. It  also  seems  injudicious,  and  to  tend  to  an  erroneous  idea  of  tenures ; 
because  it  supposes  that  some  tenures  are  not  of  ^e  person,  whereas  in  tmth 
aU  are,  and  none  can  hold  feudally  of  an  inanimate  thing,  or  otherwise  than 
of  a  man's  person.  Mad.  Baron.  Anel.  167.  This  is  the  substance  of  Mr. 
Madox's  objections  to  the  phrase;  and  we  still  think,  that  in  strict  propriety 
of  speech,  his  animadversion  on  those  who  use  it,  is  justifiable.  However,  in 
justice  to  lord  Coke,  it  should  be  remembered,  that  be  was  not  the  inventor  of 
the  phrase;  Mr.  Madox  himself  tracing  its  origin  to  the  latter  end  of  the  reign 
of  Henry  the  eighth.— [Note  117.]. 

(8)  Mr.  Madox  is  not  less  adverse  to  thus  distinguishing  tenure  in  capite 
from  tenure  ut  de  honore,  than  to  the  distinction  of  ul  depersond;  nor  are  his 
reasons  less  convincing.  Tenure  in  capite,  in  its  genuine  sense,  signifies  a 
tenure  of  another  sine  medio,  that  is,  immediately,  and  without  the  interposition 
of  any  mesne  or  intermediate  lord ;  and  therefore  when  an  honor  or  other 
seigniory  came  into  the  hands  of  the  crown  by  escheat  or  otherwise,  its  tenants 

were 
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Note,  that  an  honor  is  the  most  noble  aeieniory  of  all  othersi 
and  originally  created  bj  the  king,  bnt  may  anerwards  be  granted 
to  others.  See  for  the  ereation  of  an  honor,  18  S,  8.  cap.  5. 
38  K  8.  cap.  37,  38.    37  H.  8.  cap.  18.  (4) 

And  It  is  to  be  observed,  that  a  man  may  hold  of  the  king 
in  capite,  or  of  his  crowne,  as  wejtl  in  socage,  as  by  kniglit's 
service  (6). 

Magna  Chart  '^  To  yield  to  htm  yearly  a  how  or  a  stoord,  dhc"     As  grand 

cap.  27.  serjeanty  most  be  done  by  the  body  of  a  man,  so  pelite  seijeanty 

hath  nothing  to  do  with  the  body  of  a  man,  bnt  to  render  some 

things  touching  warre ;  as  a  how,  a  sword,  a  dagger,  a  knife,  a 

launoe,  a  pair  of  gantlets  of  iron,  or  shafts,  and  snoh  like. 

Reest  fo.  2.  It  is  to  be  obsared,  that  grand  seijeaaty  or  knights  aervioe 

F.  N.  B.  fo.  1.     J8  xiot  in  law  called  liberum  lemh'um,  as  socage  is,  but  pet 

feodum  uniua  mUitu^  dec.    But  to  find  die  king  so  many  ships 

for 

were  as  much  tenants  in  chief  to  the  king,  as  those  who  were  so  by  original 
grant  from  the  crown.  In  proof  of  this  Mr.  Madox  selects  from  ancient  re- 
cords a  great  variety  of  instances  between  the  8th  of  Richard  1.  and  the  20th 
of  Henry  6.  in  which  tenures  ut  de  honore  are  eogpressly  styled  tenures  in  capite  ; 
and  as  Mr.  Madox  adds  no  instances  of  a  later  time  than  Henry  the  eighth  and 
queen  Elizabeth,  in  which  the  words  in  capite  are  omitted,  it  may  be  conjec- 
tured that  the  error  complained  of  by  Mr.  Madox  originated  soon  after  the 
time  of  Henry  the  sixth.  Mad.  Baron.  Angl.  181.  The  design  of  excluding 
tenures  ut  de  honore  from  the  description  of  tenures  in  capite  wta  to  distinguish 
those  estates  which  were  held  of  the  king  by  a  tenure  originally  created  by  the 
king  from  those  held  of  him  by  a  tenure  commencing  by  the  snbinfeudatiuii 
of  a  subject :  between  which  there  were  many  differences  in  point  of  incident 
very  essential  both  to  the  lord  and  tenant.  Mad.  Baron.  Angl.  12.  But  it 
shcmld  have  been  recollected,  that  the  distinction  aimed  at  was  tuready  marked^ 
with  equal  sufficiency  and  more  correctness,  by  denominatipg  tenures  of  the 
first  sort  tenures  ut  de  corond,  and  those  of  the  second  tenures  ut  de  honore. 
The  influence  of  this  mistaken  notion  of  tenancy  in  capite  is  verj  evident,  as 
well  throughout  the  statute  of  Charles  the  second  for  taking  away  the  oppressive 
fruits  of  knight's  service  and  tenure  in  capite,  as  those  grants  n*om  the  crown, 
which  in  the  tenendum  are  expressed  tol^ut  de  honore  et  nan  in  capite.  See 
Mad.  Excheq.  fol.  ed.  432.  But  great  as  this  error  about  tenure  m  capite  may 
be,  lord  Coke  is  excusable  for  conforming  in  his  language  to  it ;  because  before 
his  time  it  had  been  adopted  by  the  Legblatoxe.  See  37  H.  S.  o.  20.  s.  2,  3, 4. 
1  E.  6.  c.  4.  s.  1.  2,  &  3,  and  Mad.  Baron.  Angl.  233.— [Note  118.] 

(4)  The  first  book  of  Mr.  Madox's  Baronia  Anglica  is  principally  employed 
in  explainiuff  the  nature  of  an  honor.  He  objects  to  the  propriety  of  the 
statutes  of  Hen.  8.  referred  to  by  lord  Ooke ;  and  as  they  only  create  titular 
honors,  and  therefore  cannot  give  a  just  idea  of  the  nature  of  the  genuine 
honor,  which  is  a  land  barony y  blames  lord  Coke  for  his  reference.  Mad.  Bar. 
Angl.  8,  0, 10,  and  236.— [Note  119.] 

(5)  See  Mad.  Baron.  Angl.  238,  239,  where  the  learned  author  observes  on 
the  inaccuracy  of  language  in  the  12  Cha.  2.  about  tenure  in  capite.  The 
title  of  the  act  expresses  that  it  was  ma4e  for  taking  away  tenure  in  capite; 
and  the  first  enacting  ebiuse  proceeds  on  the  same  idea.  But  had  the  aot  been 
accurately  penned,  it  would  simply  have  4i8charged  suoh  tenure  of  its  opprea> 
sive  fruits  and  incidents;  which  would  have  aasimiiated  it  Uifree  and  cmtimim 
eoeage^  without  the  appearance  of  attempting  to  annihilate  the  inddxhU  di»> 
tinotion  between  holding  immediaidyci  the  kins,  and  holding  of  him  through 
the  medium  of  other  loras.    See  ante  note  3. — [Note  120.] 


L.  2.  C.  9.  Sect,  160, 161.  Of  Petite  Serjeantie.  [108.  b. 

[108.1 49*  for  his  passage  is  called  Ixberum  servittum;  and 
b.  J  therefore  it  is  said,  per  Itberwn  servt/tum,  ad  inventen- 
dum  nobis  quinque  naves  ad  (ransitum  nostrum  ad  man- 
datum  nostrwn.  And  therefore  clearly  such  a  tenure  is  neither 
grand  serjeanty,  nor  knights  seryioe ;  oeoanse  nothing  is  to  be 
done  by  the  body  of  any  man,  nor  in  that  case  touching  war, 
but  ships  to  be  found.  And  this  is  the  reason  that  Lttdeton 
yieldeth  of  the  examples  he  doth  here  put,  because  that  such  a 
tenant  by  his  tenure  ought  not  to  go,  nor  to  doe  any  thing  in  his 
person,  touching  war.  And  herewith  agreeth  Bracton,  ex  parvts  Braet.  11.  2. 
serfeantiis,  guas  nan  respiciunt  regem  nee  pa4ruB  de/enswnem,  fo.  35. 
nullum  compeiere  debet  maritagium  nee  custodiam,  dse. 

If  a  man  holdeth  land  of  the  king,  to  finde  an  horse  of  such  a  o  h.  3.  Gard. 
price,  and  a  saddle  and  a  bridle  by  forty  dayes,  or  any  other  time  i^^- 
when  the  king  goeth  with  his  army  against  WaJes,  this  is  petite 
seijeanty,  and  no  grand  seijeanty,  for  the  cause  aforesaid. 

Sect  160. 

AND  ^ibeh  Berviee  is  but  socage  in  effect;  because  that  9uch  tenant  by 
his  tenure  ought  not  to  goe^  nor  do  any  thing,  in  his  proper  person^ 
touching  the  warre,  biU  to  render  and  pay  yearly  certaine  things  to  the 
king  J  as  a  man  ought  to  pay  a  rent. 


'^  OUCH  service  is  but  socage,  dfc.*'    But  as  it  hath  beene 
said,  the  dignity  of  the  person  of  the  king  giveth  the  name 
of  petite  seijeanty,  which  in  case  of  a  common  person  should  be 
called  plain  socage,  ab  effectu  ;  for  it  shall  have  such  effects  or  9  H.  3.  Qard. 
incidents  as  belong  to  socage,  and  neither  ward  nor  marriage,  &o.  1^^* 
for  they  belong  to  knights  seryice. 

Of  this  tenure  the  Great  Charter  in  the  person  of  the  king  saith  Mag.  Chart 
thas :  Nosnon  habebimuscustodiam  Kaeredis, tScc.  occasione  alicujus  ^^'  ^^- 
parvce  serjantice,  quam  tenet  de  nobis  per  servitium  reddendo  ^^TardiB  A  R  I  - 
nobis  cuiteUoSj  sagittas,  Ac.  vies,  28  E.  1. 

Sect.  161. 

AND  note,  that  a  man  cannot  hold  by  grand  serjeanty,  nor  by  petite 
serjeanty,  but  of  the  king,  ^e. 

OF  this  sufficient  hath  beene  sayd  before,  saying  that  parva  vide  Sect.  1. 
serjeantia  is  only  appropriate  to  this  tenure  (1.) 

Chap, 


(1)  The  tenure  of  petite  serjeanty  is  not  named  inthe  12  of  Cha.  2.  but  the 
statute  is  not  without  its  operations  on  this  tenure.  It  being  necessarily  a 
tenure  in  capite,  though  in  effect  only  so  by  socage,  livery  and  primer  seisin 
were  of  course  incident  to  it  on  a  descent ;  and  these  are  expressly  taken  away 
by  the  statute  from  eyery  species  of  tenure  in  capite,  as  well  socage  in  capite 
as  knights  service  in  capite.  See  ante  77.  a.  Bat  we  apprehend,  that  in  other 
respects  petite  serjeanty  \s  the  same  as  it  was  before;  that  it  continues  in  deno- 
mination, and  still  is  a  dignified  branch  of  the  tenure  by  socage,  from  which  it 
only  differs  in  name  on  account  of  its  reference  to  icar, — [Note  121.1 
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Chap.  10.  Tenure  m  Burgage.         Sect.  162. 

J^ ENURE  in  burgage  m„  where  an  ancient  burrough  isj  of  which  the 

king  19  lard^  and  thejfj  that  have  tenements  within  the  burroughs  hold 

of  the  king  their  tenemenU;  that  every  tenant  for  his  tenement  aught  to 

pay  to  the  king  a  certaine  rent  by  yeare^  ^e.    And  such  tenure  is  but 

tenure  in  socage, 

» 
Braoton,  lib.  8.    ^^^URGAGE"  in  LoHne  burgagium,  is  derived  of  this 
Tract.  2,  word  burgus,  which  is  vicuSf  pagus,  or  viUa,  &  towne  (2); 

Briiton,  fol.  184.  and  it  is  called  a  burgh  (8).  because  it  sendeth  burgesses  to  par- 
JJ,^J~P-*-    liament(4).  «-  F~ 

10  Go.  123, 124.  the  Mayor  of  Lyna'a  ease.    40  Am.  p.  27.    48  B.  8.  82. 
21E.4.58A54.    21H.7.15.    2E.8.oap.8. 

Of  burghs  some  be  incorporate,  and  some  not;  and 
[6]  Braoton,        some  be  walled,  and  some  not.  [6]  It  9^  was  in  for-  ri09.1 
lib.  8.  foL  124.     mer  times  taken  for  those  companies  of  ten  families  L    ^*     J 
oftP^T*^'  ^'       which  were  one  another's  pledge ;  and  therefore  a  pledge 

is  in  the  Sascon  tongue  borhoe,  whereof  some  take  it  Siat  a  burgh 
came :  whereof  also  oommeth  headborough  or  borowhead,  capi- 
talis  plegitu,  a  chiefe  pledge,  Tiz.  the  chiefe  man  of  the  borhoe^ 
whom  BracUm  calleth  JriMurgus;  and  hereof  also  coinmeth 
burgbote,  which,  as  Fkta  saith,  signifieth  quietatUiam  repara- 
tionit  murorum  civitatis  aut  burgi. 

Every  city  is  a  burgh,  but  every  burgh  is  not  a  city;  whereof 

more  shall  be  said  hereafter.     And  the  termination  of  this  word 

Ante  88.  a.  b.  p  burgagium  (as  before  hath  beene  noted),  signifieth  the  service 

whereby  the  burgh  is  holden.  And  of  this  word  (burgh)  two 
ancient  and  noble  families  take  their  names,  viz.  de  Burgo^  and 
de  Burgo  caro,  Burchier. 

F.  N.  B.  84.  D.        ^'  Of  which  the  king  is  lord.   But  it  may  be  holden  of  another, 

as  by  that,  which  immediately  followeth,  appeareth. 

Sect. 


(2)  For  the  difference  between  totcn  and  boroughf  see  post.  115.  b. 

(3)  For  the  etymology  of  borough,  besides  Spelman,  Du  Fresne,  and  the 
other  glossarists,  see  Whitl.  on  Parliam.  497.  Brad,  on  Bor.  1.  and  Mad. 
Firm.  Burg.  2. 

(4)  Mr.  Madox  cautions  his  readers  against  this  derivation  of  borough. 
Mad.  Firm.  Burg.  2.  His  reason,  we  presume,  was,  that  borottgh  was  a  word 
far  more  ancient  than  the  practice  of  sending  burgesses  to  parliament.  How- 
ever, it  is  possible,  that  some  boroughs  might  be  denominated  towns,  till  they 
were  allowed  to  choose  representatives  in  parliament ;  and  that  they  acquired 
the  name  of  boroughs  from  the  circumstance  of  having  that  privilege.  If  any 
toume  did  become  boroughs  in  this  way,  it  in  some  degree  accounts  for  lord  Coke  s 
explication  of  the  word,  though  it  will  not  wholly  justify  him  as  an  etymologist. 
—[Note  122.] 
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Sect  163. 

^JVD  the  %ame  manner  tSj  where  another  lard  spirituaU  or  temper  all  ie 

lord  of  9ueh  a  burroughs  and  the  tenants  of  the  tenements  in  %ueh  a 

burrough  hold  of  their  lord  to  pajfj  each  of  them  jf  early ^  an  anntial  rent. 

^PHIS  is  evident,  and  needeih  no  explanation.     Only  this  by 
i    the  way  is  to  be  obseiredi  that  bishops,  being  lords  of  par- 
liament, have  not  been  called  lords  spiritnaU  so  lately  as  some  is  B.  2.  o».  5. 
have  imagined.  l  H.  i.  <».  J,  Ac. 

Sect.  164. 

J^N'D  it  is  called  tenure  in  burgage,  for  that  the  tenemente  mthin  the 
burrough  be  holden  of  th0  lord  of  the  burrough  by  eertaine  rent^  ^c. 
And  it  i%  to  unt,  that  the  ancient  toumes  called  burroughee  be  the  most 
ancient  toume  that  be  within  England  ;/(>r  the  townee  that  now  be  dtiee 
or  counties  J  in  old  time  were  boroughes^  and  called  boroughes;  for  of 
such  old  townes  called  boroughs,  come  the  burgesses  of  the  parliament 
to  the  parliament^  when  the  king  hath  summoned  his  parliament  (1). 

'*  JOT  eertaine  rent,  dhc"    By  (due)  here  is  implyed  fealtie,  or 
other  service,  as  to  repaire  the  house  of  the  lord,  &c. 

'^  The  ancient  townes  called  burraughes" 

So  as  a  burgh  is  an  ancient  towne,  holden  of  the  king  or  any 
other  lord,  which  sendeth  burgesses  to  the  parliament. 

And  it  is  to  be  observed,  that  Burgh  and  Burie  have  all  one 

signification;  as  Oanterburie,  Burie   St    Edmond,  Sudburie, 

SaUsburie,     Banburie,     ffeytesbury,    Maimesburie, 

[109.1  Shaftesburie,  JKSF'  Trnkedmryy  and  others  send  bur- 
b.     J  gesses  to  the  parliament.      Vide  pro  viUis,  parochiis 
et  hamlettii,  postea,  Section  171. 

*^Oities,"  Oivitas,  whereof  commeth  the  word  city.  A  city  is 
a  borough  incorporate (2);  which  hath  or  hath  had  a  bishop; 

and 


ifthi 


2)  This  implies,  that  unless  a  borough  is  corporate  it  cannot  be  a  city.   But 


(1^  See  ante  108.  b.  note  4. 
)  This  implies,  that  unless 

s  was  lord  Coke's  idea,  it  is  not  quite  accurate;  for  though  in  general  the 
description  may  be  true,  yet  it  is  not  universally  so.  Westminster  is  a  city,  and 
also  a  borough,  so  fax  at  least  as  the  sending  members  to  parliament  can  entitle 
it  to  that  denomination ;  and  yet  it  certainly  is  not  corporate.  Mr.  Madoz 
mentions  Westminster  as  a  borough  not  corporate;  and  we  ourselves  have  seen 
papers  in  the  archives  of  the  dean  and  chapter  of  Westminster  which  confirm 
his  idea.  Mad.  Firm.  Burg.  49.  This  fact  is  material  to  another  purpose. 
Westminster  not  being  corporate,  and  yet  having,  as  we  apprehend,  first  sent 
members  to  parliament  in  the  reign  of  Edward  the  sixth,  is  an  instance  that 
the  inhabitants  of  a  town  may  acquire  the  right  of  having  representatives  in 
parliament  within  time  of  legal  memory  without  beinff  incorporated,  and  there- 
fore seems  inconsistent  with  the  doctrine  of  lord  chief  justice  Holt  on  this  sub- 
ject in  Ashby  and  White.    See  3  Prvn.  Brev.  Pari,  sect  7.  p.  188.     1  Will. 

Notit. 
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and  though  the  biBhopricke  be  dissolved,  yet  the  Atj  re- 
maiiieth. 

In  the  time  of  WUliam  the  Conqneronr  it  is  declared  in  these 
L«iiib.  fol.  126..  words:  Item  nullum  mercatum  vd  forum  nt,  nee  fieri  permiuir 

tur,  nisi  in  ctvitaHlms  regni  nostri,  et  in  burgis  daum  el  muro 
vaUcUiiy  et  €a$teUis,  et  hciB  tutisnmisy  ubi  coMuetudine*  regni 
nostrif  etjus  nostrum  commune,  et  dignitcUes  coronce  nastrw,  gum 
eonstUutoe  sunt  d  bonis  jpreedecesiorilmi  nostris,  deperire  nonjpot- 
suntj  nee  defraudoari,  nee  viotari,  sed  omnia  rUh  et  per  judicium 
et  justitiam  fieri  debent:  et  idea  eastdla  et  burgi  et  civitcUes  sunt 
et  fundaioe  et  cedificatse ;  scilicet  ad  tuitionem  gentium  et  popu- 
lorum  regnif  et  ad  de/ensionem  regni,  et  idcirco  observari  deberU 
cum  omni  libertate  et  integritate  et  raiione.  So  as  by  this  it 
appeareth,  that  cities  were  instituted  for  three  purposes.  First, 
Ad  consuetudines  regni  nostri,  etjus  nostrum  commune,  et  dig^ 
nitaies  coronse  nostras  conservand^.  2.  Ad  tuitionem  gentium  et 
populorum  regni.  And  thirdly,  Ad  de/ensionem  regni.  For 
consenration  of  laws,  whereby  every  man  enjoyeth  his  owne  in 
peace;  for  tuition  and  defence  of  the  king's  subjects;  and  for 
keeping  the  king's  peace  in  time  of  sudden  uprores;  and  lastly, 
for  defence  of  the  realme  against  outward  or  inward  hostility. 
Mirror,  eap.  3«  Civitas  et  urbs  in  hoc  differunt,  gydd  incolas  dicuntur  civitas, 

Beot  IS.  urbs  verd  complectitur  cedifida ;  but  with  us  the  one  is  commonly 

Britton,  fol  87.    ^^^^  f^^  ^j^^  ^^.j^gy       VUleins  sont  couUivers  de  fife  demurranU 

in  villages  upland;  car  de  viUe  est  dit  vUleine,  et  de  boroughes^ 

burgesses,  et  de  cities  citizens. 
Every  borough  incorporate,  that  had  a  bishop  within  time  of 

memory,  is  a  citie,  albeit  the  bisfaopricke  be  dissolved;  as  West* 

minster  had  of  late  a  bishop,  and  therefore  it  yet  remaines  a 
Midh.  7R.  1.  city  (3).  The  burgh  of  Cambridge,  an  ancient  city,  as  it 
Rot  1.  (whieh  appeareth  by  a  judiciall  record  (which  is  to  be  preferred  before 
DomTllOSHn  ^^  others)  where  mos  civitatis  Cantahrigice  is  found  by  the 
anA88.ofDar-  oath  of  twelve  men,  the  recognitors  of  that  assise;  which 
reiiie  Present-  (omitting  many  others)  I  thought  good  to  mention,  in  remem- 
C^reh'ofSt  brance  of  my  love  and  duty  cdm^  mcUri  academice  Cantabrigics, 
Poter'B  in  Cmmbridge. 

There 

Notit.  Pari.  7,  and  21,  of  the  pre&ce.  Car.  BightB  of  Elect,  part  2.  page  238. 
1  Stew's  Survey,  Stripe's  ed.  of  1720,  p.  8  and  10,  of  the  second  appendix, 
and  2  Dougl.  Hist,  of  Cas.  of  Controv.  Elect.  296,  297,  298.  It  is  with  great 
pleasure  that  we  cite  Mr.  Douglas's  work,  as  it  affords  the  opportunity  of  con- 
mtulatinff  the  student  on  the  accession  of  a  collection  of  excellent  reports  on 
uie  law  of  parliamentary  election,  accompanied  with  an  instructive  historical 
pre&ce,  and  very  judicious  annotations.  This  is  the  only  work  of  the  kind, 
except  one  lately  published  from  Mr.  Olanville's  manuscript;  and  they  are 
both  particularly  valuable,  on  account  of  their  tendency  to  diffuse  the  know- 
ledge of  a  branch  of  law,  which  before  was  too  much  confined  to  the  narrow 
circle  of  a  few  favourites  in  possession  of  the  proc^toe.— -[Note  123.] 

(3)  This  is  rather  an  unapt  example  of  the  truth  of  lord  Coke's  position;  for 
Westminster,  as  we  have  already  stated,  is  not  a  borough  incorporate.  See 
supra,  note  2.  As  to  Westminster's  being  a  citjy,  it  became  so  by  eamres^ 
creation,  and  not  singly  by  making  it  the  see  of  a  bishop,  however  sufficient 
AaJt  of  itself  might  have  been;  the  letters  patent,  which  erected  the  bishopric, 
ordaining,  gudd  tofa  viUa  nostra  Westmonasterii  extunc  et  deinceps  in  per- 
peiuum  sit  civitas,  ipsamque  civitatem  Westmonasterii  vocari.  See  the  letters 
patent  in  1  Bum.  Reform,  page  246,  of  the  Appendix. — [Note  124.] 
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There  be  within  England  two  archbishoprickes,  and  twenty- 
three  other  bishopriokes.  Therefore  so  many  cities  there  be; 
and  Cambridge  and  Westminster  being  added,  there  are  in  all 
twenty-seven  cities  within  this  realme^  and  may  be  more^  than 
at  this  time  I  can  call  to  memory. 

It  is  not  necessary  that  a  citie  be  a  conntie  of  itselfe ;  as  Cam-' 
bridge,  Ely,  Westminster,  &o.  are  cities,  but  are  no  counties  of 
themselves,  but  are  part  of  the  counties  where  they  be. 

"  Counties,"  or  Shires;  the  one  taken  from  the  French,  the  (Post  158.  •.) 
other  from  the  Saacon,  in  Latine  Oomitatus,  Counties  are  oer- 
taine  circuits  or  parts  of  the  kingdome,  into  which  the  whole 
realme  was  divided  for  the  better  government  thereof,  so  as 
there  is  no  land  but  it  is  within  some  county.  And  every  of 
them  is  governed  by  a  yearly  officer,  which  we  call  a  Shireve ; 
which  name  is  compounded  of  these  two  Saocon  words  shire  and 
rei%  [i.  «.]  prceposltus  orproefectus  comitatiU,  But  hereof  more 
heretuter  m  his  proper  place  shall  be  spoken*  There  be  in 
England  forty-one  counties,  and  in  Wales  twelve. 

^'  Come  the  burgesses  of  the  parliament  to  the  parliament,  Ac.*'  lo  Co.  128, 124. 
Parliament  is  the  highest  and  most  honourable  and  absolute  court  Vid.  devaat 
of  justice  in  England,  consisting  of  the  king,  the  lords  of  parlia-  ^^  ^^* 
ment,  and  the  commons.     And  againe^  the  lords  are  here  divided 
into  two  sorts,  viz.  spirituall  and  temporall.     And  commons  are 
divided  into  three  parts,  vis.  into  knights  of  shires  or  counties, 
citizens  out  of  cities,  and  burgesses  out  of  burroughes;  the  words 
of  the  writ  to  the  sherife  for  the  election  being,  duos  mUites 
gladiis  cinctos  magis  idoneos  et  discretos  comitatiU  tui, 

[110  •  1  ^t  de  qudlibet  civitate  comita^tds  tui  duos  cives,  et  deWS^ 
a.  J  qudlihetburgo duos  hurgensesdediscretoribus,et magis 
suffidentibus,  <&c>  all  which  have  voyces  and  su£frag68 
in  parliament.  You  shall  reade  in  the  parliament  rolls,  that  (as  yi^e  geot  8. 
hath  beene  said)  there  ialex  et  consuetodo  parlia/menti,  quce  qui'  (4  Inst  2.) 
dem  lex  qumrenda  est  ah  omnibus,  ignorata  a  muUis,  et  cognita 
dpauds.  Of  the  members  of  this  Qpurt  some  be  by  descent,  as 
ancient  noblemen;  some  by  creation,  as  nobles  newly  created; 
some  by  succession,  as  bishops;  some  by  election,  as  knights, 
citizens,  and  burgesses. 

It  is  called  parliament,  because  every  member  of  that  court 
should  sincerely  and  discreetly jxsr^er  la  ment  (I)  for  the  general 

good 

(1)  The  latter  part  of  this  etymology  is  justly  exploded ;  but  it  is  some  ex- 
cuse for  lord  Coke,  that  it  did  not  first  come  from  him,  it  being  to  be  found  in 
preceding  authors  of  eminence.  See  Lamb.  Archeion,  in  the  chapter  of  Parlia- 
ment, and  1  Whitl.  on  Parliament,  174.  A  learned  writer  of  the  present  time  sug- 
'  gests,  that  perhaps  jpar^tamen^  may  be  a  compound  oi  parly  and  ment,  two  Col- 
tic  words,  ihQ  former  answerii^  to  parler  in  French,  and  the  latter  signifying 
abundance,  and  both  together  importing  the^  same  as  great  taOc  amongst  the 
Indians  of  North  America.  Barringt.  Obs!  on  Ant.  Stat.  2d  ed.  66.  But  > 
though  we  do  not  doubt  that  there  are  two  such  words  in  the  Celtic  languaflOy 
we  are  scarce  more  satisfied  with  this  derivation  than  with  that  expressed  by 
lord  Coke.  The  opinion  adopted  by  Mr.  Lambard  seems  far  the  most  probable; 
and  this  is,  i\L2Li parliament  is  not  a  compound  Yiordi,  but  simply  derived  from  the 
French  verb  joar^er,  with  the  addition  (^mentin  the  termination ;  which  mode  of  ' 
converting  verbs  into  nouns  as  well  as  into  adverbs,  is  common  in  the  French 
tongue.     Lamb.  Archeion^  in  the  chap,  of  Parliament.  A  like  practice  pre- 

Tuled 


i 


^ 
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4  H.  8.  eap.  8.     good  of  the  common  wealth ;  which  name  it  hath  also  in  Scot' 

land  (2)  -,  and  this  name  before  the  Conquest  was  used  in  [a]  the 
CidotoMnd.  time  of  Edward  the  Confessor,  WUliam  the  Conqueror,  &c.  (3). 
PsrliBin.  It  was  anciently  before  the  Conquest  called  michd  sinothj  michel 

21  B.8.fo.60.iL  gemote,  ealsa  vntena  gemote;  that  is  to  say,  the  great  court  or 
RapbeUa  tern-    meeting  of  the  king  and  of  all  the  wisemen,  sometime  of  the  king 

Sore  resU  with  the  counsell  of  his  bishops  nobles  and  wisest  of  his  people, 

ohaanifl.  Xhig  court  the  Frenchman  calleth  les  estates,  or  V assemble  des 

tempor^  1.  ^9tates.  In  Germany  it  is  called  a  dieL  For  those  other  courts 
W.  1. 3B.1.  in  in  France  that  are  called  parliaments,  they  are  but  ordinary 
the  title.  courts  of  justice;  and  (as  FatUus  Jovius  affirmeth)  were  first 

Sld.\64.  established  by  us. 

3  Inst  126.  m.    4  Inst  63.) 

The  king  of  England  is  armed  with  divers  councils,  one 
whereof  is  caUed  commune  concilium,  and  that  is  the  court  of  par- 
liament, and  so  it  is  legally  called  in  writs  and  judiciall  proceed- 
6]  Braoton,        ings  commune  concilium  regni  Anglise.  And  another  is  called  [6] 
lib.  1.  cap.  2.       magnum  concilium :  this  is  sometime  applied  to  the  upper  house 
KegisL  280.        ^£  parliament,  and  sometime  out  of  parliament  time  to  the  peerea 

of  the  realme,  lords  of  parliament,  who  are  called  magnum  am- 
«]  27  Ang.  cilium  regis  ;  for  the  proofs  whereof  take  one  [c]  record  for  many 
H.  4.  in  the  fifth  yeare  of  king  H.  4.  at  what  time  there  was  an  exchange 
made  betweene  the  king  and  the  earle  of  Northumberland,  where- 
by the  king  promiseth  to  deliver  to  the  earle  lands  to  the  vaJue,  &c. 
j>er  advice  et  assent  des  estates  de  son  realme  et  de  son  parliament 
(jparensi  gue parliament  soit  devant  le  feast  de  St.  Lucy)  ou  auter- 
ment 

vailed  in  the  formation  of  the  Roman  language ;  and  thence  the  true  source  of 
derivation  for  testamentum,  and  other  similar  lAtin  words :  though  an  injudicious 
desire  to  render  them  more  significant  and  expressive  of  the  qualities  of  the 
subjects  to  which  they  are  applied  than  their  true  deduction  would  warrant, 
gave  birth  to  a  forced  and  fanciful  kind  of  etymolo^,  like  that  now  so  properly 
rejected  in  the  instance  of  the  word  parliament.  This  false  taste  in  respect  to 
etymology  is  of  very  ancient  date ;  nor  were  Lord  Coke  and  his  cotemporaries 
more  churgeable  with  it  than  some  of  the  most  admired  and  pure  classical 
writers  of  antiquity,  not  excepting  even  Cicero.  See  Menag.  Jur.  Civil.  Amo&n. 
cap.  39,  particularly  in  his  observations  on  the  word  testamentum,  and  Tayl. 
Elem.  Civ.  L.  7.  See  also  Atk.  on  Pow.  Pari.  fo.  ed.  p.  18,  and  1  Ralp. 
Use  and  Abuse  of  Pari.  3.  It  seems  to  have  originated  from  not  attending  to  the 
real  office  of  etymology,  and  confounding  it  with  the  definition  of  the  subject 
to  which  a  woid  is  applied ;  two  things  quite  distinct  in  their  nature,  though 
it  frequently  happens  that  they  reflect  lignt  on  each  other. — [Note  125.] 

(2)  For  a  history  of  the  origin  and  constitution  of  the  parliament  in  Scot- 
land before  the  union  of  the  two  kingdoms  in  the  reign  of  Queen  Anne,  and 
of  the  change  made  by  the  establishment  of  one  Parliament  for  Great  Britain, 
see  the  Treatise  on  the  Laws  of  Election  for  ScoUand,  with  which  Mr.  Wight 
hath  lately  obliged  the  public— [Note  126.1 

(8)  Mr.  Lambard  guesses,  that  the  word  parliament  was  introduced  here 
soon  after  the  Conquest.  He  cites  Westminster  the  first  as  the  most  ancient 
statute  in  which  he  had  observed  the  word  to  be  used ;  though  from  a  passage 
in  the  statute  of  Edward  the  second,  mentiomngparliaments  in  the  times  of  that 
king's  progenitors,  he  infers,  that  the  word  had  been  adopted  several  reigns 
be/ore.  Lamb.  Archeion,  cap.  Parliament,  and  Westm.  1.  8  E.  1,  and  Articuli 
Cleri,  9  E.  2.  One  of  Mr.  Prynne's  arguments  against  the  great  antiquity  of  the 
modus  tenendiparliameTUum  is  the  frequent  use  of  the  irord  parliament,  he  in- 
sisting, that  it  was  never  applied  to  denote  the  great  council  of  the  nation  in  any 
of  our  anoient  records  or  writings  prior  to  the  reign  of  Hen.  8.  See  Pryn.  on 
4  InBt.  2.     See  further,  Brad.  Litroduot.  to  Engl.  Hist.  71.— [Note  127.] 
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meniper  adijice  de  son  ffraund  couneeR,  et  atUers  estates  de  son 
realmef  que  le  toy  ferra  cissetnhler  devant  le  ditfeaxty  in  case  que 
leparlement  ne  soil.   And  herewith  affreeth  the  act  of  parliament 
in  87  ^.  3.  cap.  18,  where  it  is  8aid,l>efore  the  chancellor,  trea- 
Burer  and  great  coancell.     (4)  Thirdly  (as  every  man  knoweth), 
the  king  hath  a  priyy  conncell  for  matters  of  state ;  (as  ^or  ex- 
ample) [d]  Henrtcus  de  BeRomonte  haro  de  magno  et  deprivato  [d\  In  don. 
concilio  regis  jurattts,  and  many  others  before  and  after.     The  ^^P*-  ^*  ^-  ^* 
fourth  conncell  of  the  king  are  his  judges  of  the  law  for  law  mat-  ^'ci.  36.) 
ters;  and  this  appeareth  frequently  in  our  [e]  bookes;  and  must  be  [«]  43  abs.  15. 
intended,  when  it  is  spoken  generally  by  the  conncell,  it  is  to  be  27  H.  d.  5. 
understood  secundum  subfectam  mcUeriant;  for  example,  if  it  be  i^^li', 
legall,  then  by  the  king's  conncell  of  the  law,  viz.  his  judges  (5).  122  123. 

4  B.  3.  2.    39  E.  3. 35.   3  Ass.  15.   19  E.  3.   Jadgement»  174.  W.  1.  oa.  1.   Lestat  de  Templar. 
16  R.  2.    Stat,  de  Prsmnnire.    See  the  same  pablished  by  Mr.  Lambard. 

Now 

(4)  In  the  controversy  about  the  origin  of  the  Commons  in  parliament,  Mr. 
Tyrrel  contends,  that  anciently  commune  consilium  sometimes  denoted  an  assem- 
bly distinct  from  parliament,  and  one  composed  of  fewer  persons;  and  particu- 
larly, that  the  commu^te  consUiwm,  mentioned  in  the  clause  of  king  John's  Magna 
Charta,  about  assessing  escuaffe,  which  enumerates  only  archbishops,  bishops, 
abbots,  counts,  and  the  greater  barons,  was  of  this  sort.  Tyrr.  Bibliotfa.  Politic. 
311.  314.— See  Hale's  Jurisd.  of  Lords  of  Pari.  c.  2.  p.  8.— [Note  128.] 

(5)  Lord  Coke  in  another  place  repeats  the  expression  that  /or  matters  of 
laiiD  ike  judges  are  the  king's  counsel.  Post.  804.  a.  But  he  omits  explaining 
whether  they  are  so  called  on  account  of  their  judicial  opinions  in  the  king's 
courts,  of  their  opinions  in  parliament  when  advised  with  by  the  lords,  or  any 
eoctra-judicial  opinions  the  king  may  be  entitled  to  demand  from  them.  As  to  the 
latter,  they  were  not  favoured  by  lord  CokC;  as  appears  by  his  behaviour  in  the 
great  case  of  Commendams  in  the  reign  of  James  the  first,  when  the  king 
severely  reprimanded  the  judges  for  disobeying  his  mandate  to  postpone  pro- 
ceeding in  a  cause  concerning  the  prerogative,  till  they  were  consulted  by  him. 
Though  lord  Coke  was  deserted  by  the  other  judges,  who  asked  pardon  for 
having  remonstrated  against  the  king's  command ;  and  though  the  privy  council 
decided,  that  the  command  was  agreeable  to  law;  yet  lord  Coke  bluntly  refused 
either  to  retract  or  apologize.  See  lord  Coke's  life  in  the  Biograpb.  Britan. 
One  thing  much  relied  on  by  those  who  justified  the  king's  order,  was  the  oath  of 
the  judges,  which  is  printed  in  the  statute-book  as  a  statute  of  Edward  the  third, 
and  expressly  requires  them  to  counsel  the  king  in  his  business.  See  18  E.  3. 
Stat.  4.  But  what  is  thus  called  a  statute  lord  Coke  denies  to  be  one,  and  indeed 
very  properly;  for  it  has  not  the  least  resemblance  of  a  statute,  being  simply 
the  form  of  an  oath.  3  Inst.  146.  224.  However,  it  must  be  admitted,  that 
there  are  various  instances  of  the  king's  consulting  the  judges,  and  of  their  giving 
their  opinions  extra-judidaUy.  Several  of  these  instances  are  referred  to  in  the 
Reports  of  lord  Fortescue,  who  endeavours  to  show,  that  even  in  the  case  of 
ship-money  the  extra-judicial  opinion  first  given  was  condemned,  not  because 
it  was  extra-judicial,  but  because  it  was  grossly  contrary  to  law.  Fortes.  Rep. 
386.  389.  Rushw.  vol.  3.  Append.  212.  Some  instances  of  such  consultations 
have  happened  since  the  Revolution,  particularly  some  few  years  after,  in  sir 
John  Fenwick's  case,  and  in  the  reign  of  George  the  first,  woen  it  was  made  a 
question  whether  the  education  and  marriage  of  the  prince  of  Wales's  children 
belonged  to  the  king  or  to  their  father,  and  still  more  recently  in  the  case  of 
admiral  Byng  during  the  last  reign.  See  Fortesc.  Rep.  385.  But  however 
numerous  and  strong  the  precedents  may  be  in  favour  of  the  king's  extra-judi- 
ciallj/  consulting  the  judges  on  questions  in  which  the  crown  is  interested,  it  is  a 
jight  to  be  understood  with  many  exceptions^  and  such  as  ought  to  be  exercised 

with 
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Now  for  the  antiquity  of  this  high  court  of  parliament^  whereof 

Littleton  here  speaketh^  it  appeareth,  that  diyers  parliaments  haYO 

beene  holden  long  before  and  until  the  time  of  the  Conqueror, 

which  be  in  print,  and  many  more  appearing  in  ancient  recorda, 

[/]  Mirror,  oa.1.  and  manuBoripts  (6).    [/]  Le  roy  Alfred  amembUr'  le$  oowUieSf 

Hcct  2.    Vide     (f:c.  et  ordeina  pw  utageperpetutU^  que  deux  foitx  per  an  oHpHmu 

4  B*"3*ci*14.  A  ^^^^^'JP^'"  ^i^ter  in  temps  de  peace  se  oMemblerent  a  Londresj  a 

36  £.  S.  ca.  10.    parlementur  9ur  le  guidement  del  people  de  DieUy  et  coment  any 

garderont  de  pecker ^  viveront  en  quvet^  et  receiveront  droit  per  M$age 

et  taniti  judgemente.     Per  ceste  estate  sefierontpifuwrs  cidinauees 

perplusors  roysjesque  a  temps  le  roy  gue  ore  est,  guejuit  le  rojf 

E,  1.     The  conclusion  of  that  great  parliament  holden  by  king 

Ethdstan  at  GraJtdg  is  very  remarkable,  which  I  hare  seene  in 

these  words.     All  this  was  enacted  in  that  great  synod  or  eounceU 

at  Gratdey,  whereat  was  the  archbishop  Wol/ehdme,  with  aU  the 

noblemen  and  wise  men,  which  king  Athelstan  called  together, 

Mlrr.  OIL  2.  seet      There  have  beene  in  the  time  of,  and  since  the  Conquest,  in  the 

4.  7. 10. 14.        reixnes  of  JET.  1,  king  Stepheny  B.  2.  R,  1,  king  John,  H.  3,  Ao. 

ca.4.de  De&oltSy  280  sessious  of  parliament,  and  at  every  session  divers  acts  of 

cide,^eap!i.  Mot  pftrli^ment  made,  no  small  number  whereof  are  not  in  print  (7). 

13.  cap.  4.  de  Poyns.    Oekam  quid  com  Yen.  Matth.  Pajria^  212,  218. 

The 

—■-■-■I.  ■  ■  _■■  ~"_ 

with  great  reserve;  lest  the  rigid  impartiality  so  essential  to  ihevt  judicial 
capacity  should  be  violated.  The  anticipation  of  jndicial  opinions  on  causes 
(vctually  depcTidingj  should  be  particularly  guarded  against ;  and  therefore  a 
wise  and  upright  judge  will  ever  be  cautious  how  he  extra-judicialfy  answers 
questions  of  such  a  tendency.  So  far  one  may  venture  to  qualify  the  right ; 
because  even  the  house  of  lords  have  declined  taking  the  opinion  of  the  judees 
for  a  reason  of  this  sort,  though  their  attendance  on  that  assembly  is  confesseSy, 
in  some  degree,  for  assisting  the  lords  in  matters  of  law.  See  Fort^sc.  Rep.  384, 
885.  But  it  would  be  a  presumption  in  us,  if  we  were  to  be  more  particular 
on  a  subject  of  so  much  delicacy,  by  attempting  to  mark  the  bounds  to  a 
right,  the  extent  of  which  we  do  not  find  clearly  ascertained  by  precedent  or 
authority.     See  further  on  this  subject  Fost.  199.  241.— [Note  129.1 

In  3  Inst.  29,  see  strong  passages  against  giving  of  opinions  by  the  judges 
beforehand  in  criminal  cases. 

Instances  of  extra-judicial  opinions  of  the  judges  in  answer  to  the  king  or  his 
privy  council,  besides  those  adverted  to  in  the  notes;  via.  the  case  of  Corpora- 
tions, in  40  El.  4  Co.  77.  b.;  the  case  of  Strode  and  Long,  St.  Tri.  8vo.  edit. 
236 ;  D.  of  Buckingham's  case,  Eeil. 

Instances  of  a  declining  by  the  judecs  to  answer  questions  proposed  to  them  by 
the  lords  in  parliament,  see  Rot.  Pari.  89  H.  6.  n.  12;  on  right  of  succession  to 
the  crown,  81  &  32  H.  6.  n.  26.  a  privilege  of  parliament ;  so  as  to  king's  preroga- 
tive, Journal  Dom.  P.  17  February  and  3  March  1620;  23  May  1614;  1  my 
1626.  See  also  Rot.  Pari.  27  H.  6.  n.  17,  cited  in  1  Dug.  Bar.  323.  See  further 
\Yilmot's  notes,  77.  Questions  put  by  the  house  of  lords  to  the  judges,  and  their 
answers  on  the  habeas  corpus  bill  brought  in  by  lord  Camden. 

(6)  The  statutes  of  Edward  thd  third  cited  by  lord  Coke  in  the  margin  require 
a  parliament  to  be  holden  once  every  year;  but  it  seems  doubtful  whether  they 
were  meant  to  limit  the  duration  of  each  parliament,  or  merely  the  intermission 
of  holding  parliaments.  The  16  Cha.  2.  c.  1,  which  directs  that  the  sitting  of 
parliaments  shall  not  be  discontinued  above  three  years,  is  certainly  for  the  latter 
purpose,  and  therefore  still  continues  in  force,  notwithstanding  the  modem 
stautes  for  making  parliaments  first  triennial  and  afterwards  septennial,  theee 
being  for  the /ormer  purpose.  See  6  W.  &  M,  c.  2.  1  Geo.  1.  c.  38.— [Note  180.1 

(7)  See  Piref.  to  Ruffhead's  Stat.  21.  ** 
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The  jurisdieiion  of  this  court  is  so  tnnsoendenty  that  it  maketh, 
inlargeth,  diminisheth,  abrogateth^  repealeth,  and  reyiveth  lawes, 
statutes,  aots,  and  ordinances,  concerning  matters  eoclesiastioall, 
capitall,  criminall,  common,  civill,  martuJl,  maritime,  and  the 
rest.     None  can  begin,  continue,  or  dissolve  the  parliament,  but  M  Pl«  Com. 
bj  the  king's  authority.     Of  which  court  it  is  said,  [a]  Que  il  est  1*1^47^  w. 
de  tres  grand  honor  eijusticef  de  que  nul  doit  tnuxginer  choae  du-  foi.  164. 
honorable,  [6]  JSahet  rex  curiam  9uam  in  concHio  sua  in  parlies  P>]  Fleta,  lib.  t. 
mentis  iuis,prcBsentilnupraelatis,comiUlnu,baronilnUff^^  dt^  L*ndibiw  "*' 

et  aliis  virupetitigj  ubi  terminata  aunt  dubitationesjuaiciorumj  et  Legnm  Angli*. 
novis  injuriis  emerns  nova  conUituuntur  remedia^  et  unicuiquejus-  Bract,  lib.  1. 
titiaprout  meruerit  retribuetur  ibidem.     But  this  property  doth  J^^  ^  g^^ 
belonff  to  the  jurisdiction  of  courts,  and  therefore  this  little  32.) 
taste  hereof  shall  suffice. 
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ALSOy  for  the  greater  part  stAch  boroughes  have  divers  eti$tome$  and 
usages,  which  be  not  had  in  other  totims.  For  some  boroughes  have 
such  a  customcy  that  if  a  man  have  issue  many  sonnes  and  dyeth,  the 
youngest  son  shall  inherit  all  the  tenements  which  were  his  father's  ufithin 
the  same  borough,  as  heire  unto  his  father  by  force  of  the  custome  ;  the 
which  is  called  borough  English  (l)t. 

^^  rjUSTOMES  and  usages."   Consuetude  is  one  of  the  main 
triangles  of  the  laws  of  England;  those  lawes  being  di- 
vided into  common  law,  statute  law,  and  custome.     Of  which  it  (Po«t.  H^*  b.) 
is  said,  [♦]  that  con^iudoquandoque  pro  lege  servatur  in  par-  ^^3^  folS 
tibuSf  ubifuerit  more  utentium  approbata^  et  vicem  legis  obtinet ; 
longxvi  enim  temporis  usus  et  consuetudinis  non  est  vilis  authoritcu 
[c]  Longa  possessio   {sicut  jus)  parit  jus  possidendi,  et  tollit  W  Mem.  lib.  2. 
actionem  vero  domino.  fl)»*^*83     ) 

Of  every  custome  there  be  two  essentiall  parts,  time  and  usage ; 
time  out  of  minde,  (as  shall  be  said  hereafter)  and  continuall  and 
peaceable  usage  without  lawful  interruption. 

<<  Which  be  not  had  in  other  toums.*'    It  is  necessary  to  be  (Doet  PIm.  104. 
knowne  what  customes  may  be  alledged  in  an  upland  towne,  6  Co*  M*  ••) 
which  is  neither  citie  nor  borough.  [*]  In  an  upland  towne,  that  ^J^^^*  27^^ 
is  neither  citie  nor  borough,  such  a  custome  to  devise  lands  21  B.  4.  £4.  * 
cannot  be  alledged.  Neither  in  an  upland  towne  can  there  be  a  43  E.  S.  .^2. 
custome  of  borough  English  or  gavelkinde ;  but  these  are  customes, 
which  may  be  in  cities  or  boroughes.  [d]  Also,  if  lands  be  within  [d]  21  B.  4. 
a  manner  fee  or  seigniory,  the  same  by  the  custome  of  the  man-  ff '^  ^^  v  \ 
nor  fee  or  seigniory  may  be  devisable,  or  of  the  nature  of  gavel-  [*]  21  B.*464. 
kinde   or  borough   English.    [*]    But  an  upland  towne  may  15  £.  4. 29. 

11  H.  7«  14. 
44  B.  3.  18.    21.  H.  7.  40. 

al  ledge 

f  Thitf  reference  eeeme  mitplaeed,  a»  the  note  wcu  nrobably  meant  to  refer  to  tht  eecoud  para- 
graph of  the  Commentary  on  §eet.  105,  ending  ttith  the  v>ord$,  **  without  lawful  intemiption." 

(1)  Another  thing  essential  to  a  good  custom  is,  that  it  be  reasonable  ;  which 
doctrine  together  with  the  other  general  rules  concerning  customs,  is  well  ex- 
plained and  applied  in  the  famous  Irish  case  of  Tanistry  reported  by  sir  John 
bavies.     See  Dav.  31.  b.— [Note  131.] 
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alledge  a  custome  to  have  a  way  to  their  churoh,  or  to  make 
bj-lawes  for  the  reparations  of  the  choroh,  the  well  ordering  of 
the  commons,  and  such  like  things.     And  it  is  to  be  obserred, 
[e]  Bnet  lib.  4.  that  in  special  cases,  a  cnstome  may  be  [e]  alledged  within  a 
Detinae^  60  ^      hamlet,  a  towne,  a  burgh,  a  city,  a  mannor,  an  honor,  an  hundred, 
17  E.  2.'  And  a  county;  but  a  cnstome  cannot  be  alledged  generally  within 

Detmoe,  58.       the  kinedome  of  England;  for  that  is  the  common  law  (2). 

S  B.  3.  Bet  156.  ^  ^  '  v  / 

4A   O     9    OK 

39  E.  3.  6. 9. 10.  '^  The  youngett  9on  shall  inherit."  And  yet  by  some  onstomes 
31  E.3.  Render,  the  younirest  brother  shall  inherit;  for  consuettuio  loci  est  obser- 

22  B.  4.  8. 

so^E^i^L  "AUthe  tenements"  Either  in  fee  simple,  fee  taile,  or  any 

34  H.  8.  Bier,  Other  inheritance.  K  lands  of  the  nature  of  borough  English  be 
54  F.  N.  B.  122.  letten  to  a  man  and  his  heires  during  the  life  of  /.  S.  and  the 
v*^  oi^^Ub  ^®^^®®  dyeth,  the  youngest  sonne  shall  enjoy  it  (4). 

7  ea.  3.  9. 

'^  Borottgh  English :"  So  called,  because  this  cnstome  was  first 
(as  some  hold)  in  England  (5). 

(2)  This  doctrine,  about  the  restriction  of  customes  to  places  of  a  particular 
denomination,  will  appear  more  satisfiEUitory,  by  considering  the  reason  of  haying 
some  restraint,  and  the  nature  of  that  which  lord  Coke  points  out  as  the 
established  one.  The  policy  of  some  restraint  is  founded  on  the  uncertainty 
and  confnsion  which  would  ensue  from  an  infinite  diversity  of  customs,  if  every 
place,  however  small  and  inconsiderable,  should  be  allowed  to  set  np  special 
customs  in  direct  opposition  to  the  general  custom  of  the  realm.  On  this  prin- 
ciple the  privilege  of  having  specto/ customs,  derogating  from  the  common  law, 
is  in  general  denied  to  inferior  places,  such  as  upland  towntj  not  being  either 
cities  or  boroughs,  and  hamlets;  though  it  is  allowed  to  larger  or  more  important 
districts,  such  as  counties,  manors,  hundreds,  honors,  cities,  and  boroughs.  The 
special  cases,  hinted  at  by  lord  Coke  as  an  exception  to  this  restraint,  seem  to 
be  those,  in  which  the  custom  tends  to  advance  some  ri^ht  recognised  by  the 
common  law.  Thus  a  town's  having  a  church,  being  a  right  at  common  law,  a 
custom  for  a  way  to  or  repairing  the  church  operates,  by  rendering  the  exercise 
of  that  right  more  efiectual.  See  Robins.  Gavelk.  82,  and  225.  However,  the 
case  of  dower  bv  custom,  mentioned  by  lord  Coke  in  the  Chapter  on  Dower, 
seems  to  be  an  instance  within  the  exception,  without  being  within  the  reason  of 
it.  But  of  this  example  lord  Coke  writes  doubtfully;  for,  after  inferring 
from  the  text  of  Littleton,  that  customary  dower  may  be  within  a  town. 
he  observes,  that  it  is  safer  to  allege  it  within  a  manor.  See  ante  33.  b.-» 
[2  Term  Rep.  768.]— [Note  182.] 

(8)  But  the  extension  of  Borough  English  to  the  collateral  line  must 
be  specially  pleaded.  See  Robins,  on  Gkvelk.  88.  48. 93,  and  in  the  Appendix. 
—[Note  138.] 

(4)  See  ace.  as  to  estates  tail  in  Gavelkind  land,  though  expressly  limited  to 
the  heirs  male  of  the  body  at  common  law,  Dy.  179.  b.  See  also  ante  fol.  10.  a. 
note  8.  But  as  Borough  English  may  be  extended  by  special  custome,  so  may  it 
be  restrained;  and  therefore  the  customary  descent  may  be  confined  to  fee 
simple.  See  Appendix  to  Robins.  Gavelk.  and  March  64,  there  cited. — 
[Note  184.] 

(6)  See  as  to  the  denomination  of  Borough  English  and  the  subject  in 
general.  Append,  to  Robins.  Gavelk. 
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j^LSOf  in  same  barottgheaj  by  cugtome^  the  wife  shall  have  for  her  dower 
all  the  tenements  which  were  her  husband's. 

AND  this  is  called  fraok  banke,  francus  bancus.     Consuetude  Bnct  lib.  4. 
est  in  partibus  illis,  gyidd  uxores  mariiarum  defunciorum  ^^^^'  ^tT  A 
habeant/rancum  bancum  suum  de  terris  sockmannorum  tenenf  pi  Com.  413. 
nomine  dotis.  (Ante  33.  b.) 

[Ill .  1  9^  "  Which  were  her  husbands,  <fec."  Here  is  implyed 
a.  J  by  (<£rc.)  that  in  some  places  the  wife  shall  have  the 
moiety  of  the  lands  of  her  husband;  so  long  as  she 
lives  unmarried ;  as  in  gavelkinde.  And  of  lands  in  gavelkinde  lo  E.  3.  Aide, 
a  man  shall  be  tenant  by  the  curtesip  without  having  of  any  129.  Ante  30.  a. 
issue  (1).  In  some  cases  the  widow  shall  have  the  whole^  or 
halfo;  dum  sola  et  casta  vixerU,  and  the  like. 


Sect.  167. 


j^LSOf  in  some  boroughes  by  the  eustome^  a  man  may  devise  by  his 
testament  his  lands  and  tenements  j  which  he  hath  in  fee  simple  within 
the  same  borotigh  at  the  time  of  his  death;  and  by  force  of  such  devise^ 
he  to  whome  such  devise  is  made,  after  the  death  of  the  devisor^  may 
enter  into  the  testaments  so  to  him  devised,  to  have  and  to  hold  to  him^ 
after  the  form  and  effect  of  the  devise,  without  any  liverie  of  seisin 
thereof  to  be  made  to  him,  ^c.  (4) 

^'jnEVISE:'     Deviser:  This  is  n  French  word,  and  signi-  (5  Co.  73.  b.) 

fieth  sermocinari  to  speake,  for  testamentum  est  testatio 
mentis,  et  index  animo  sermo  (2).  So  as  to  devise  by  his  testa- 
ment is  to  speake  by  his  testament^  what  his  minde  is  to  have 
done  after  his  decease. 

"5y  his  testament."     Testamentum  est  [m]  duplex.     1.  In  WVideSect. 

scriptis.    2.  Nuncupativum,  seu  sine  scriptis.  And  in  some  cities  rA  Button  fo. 

and  boroughs,  lands  may  [n]  passe  as  chattels  by  will  nuncupa-  i64.  212.  b. 

,tive  or  paroll  without  writmg  (3).  Revera  [o]  terminatum  est,  W  Braot  lib.  4. 

FletOy  lib.  5.  oap.  6.  St  lib.  2.  cap.  50.  _ 
qtidd' 


(1)  Accord,  ante  80.  a.  All  the  differences  between  curtesy  and  dower  of 
gavelkind  land^  and  the  same  estates  at  common  law,  are  minutely  explained 
and  commented  upon  in  Mr.  Robinson's  book  on  Gavelkind.  See  page  155| 
and  169.— [Note  135.] 

(4)  The  ofc.  is  not  in  L.  and  M. 

(2)  See  ante  fol.  110.  a.  note  1. 

(8)  But  now  by  the  29  Cha.  2.  c.  8,  a  will  of  lands  devisable  by  custom  is  not 
good,  unless  it  is  in  writing,  and  signed  and  attested  in  the  same  manner  as  a  will 
of  lands  devisable  by  statute.  See  post.  111.  b.  Nuncupative  wills  of  personalty, 

except 
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gudd  patent  legarif  ut  ccUaHum,  tarn  hcBreditcUy  qudmperqumtumf 
per  barones  London'  et  burgeMes  Oxon.  Idea  vemm  egt,  qyM  tn 
burgx»  nonjacet  asswa  mortis  awUcettoru.  Bat  in  law  most  com- 
monly ultima  volunUu  in  scrtptis  is  used,  where  lands  or  tenements 
are  deyised,  and  (estaifnentum,  when  it  concemeth  chattels. 

4  E.  3.  53.  ^^His  lands  or  tenements"   And  by  the  same  cnstome  he  may 

l^'^'\  devise  a  rent  oat  of  the  same  lands  and  tenements  (5). 

.  22  Amb.  7Q.    Abbr.  Abb.  113.  b. 

I 

4  B.  2.  Mort-  «  Which  he  hath  in  fee  simple,"     For  lands  in  taile  are  not 

ITe  3%7  devisable  by  will^  and  therefore  he  in  this  place  necessarily 
F.  N.  B.  196.  added  {which  he  hath  in  fee  simple)  and  purposely  omitted  the 
21  H.  6. 38.  a.  same  in  the  clause  concerning  borough  English  ;  because  there 
7^.^2.  tit  Mort-  ^  ^^^  tj^g  jg  included. 

"F.  N.  B.  199.  '^  Jday  enter"    Note,  the  custome  of  a  city  or  borough  con- 

BegiBt  in  ex  ceming  the  devise  of  lands  is,  qudd  liceat  unicuigue  civi  sive  bur- 
flO^Co74ao  *^     g^nsi,  dhc.  ejusdem  civitatis  sive  hurgx  tenementa  sua  in  eddem 

civitate  sive  burgo  in  testamenio  suo  in  uUimd  voluntate  sudy  tan^ 
[p]  2  H.  6. 16.  quam  cataUa  sua,  legare  caicunque  voluerit,  dbc,  fp]  Now  if  a 
i  ifi^  \^'  °**^  deviseth,  either  by  speciall  name  or  generally,  goods  or 
21  B.  4.  2L  chattels  reall  or  personall,  and  dyeth,  the  devisee  cannot  take 
4  H.  7. 16.  them  without  the  assent  of  the  executors  (6).     But  when  a  man 

is  seised  of  lands  in  fee,  and  deviseth  the  same  in  fee,  in  taile, 

for  life,  or  for  yeares,  the  devisee  shall  enter ;  for  in  that  case 

the  executors  have  no  meddling  therewith.     And  in  the  case  of 

a  devise  by  will  of  lands,  whereof  the  devisor  is  seised  in  fee, 

[9]  4  Mar.  Br.     the  freehold  or  interest  in  law  is  in  [9]  the  devisee  before  he 

tit.  DeTise,  49.     (Jq^^  enter  and  in  that  case  nothing  [r]  (having  remrd  to  the 

fol  wf^**  estate  or  interest  devised)  descendeth  to  the  heire.     But  }f  the 

39  A88.pL  6.      heire  of  the  devisor  entreth  and  holdeth  the  devisee  out,  he  may 

3  £.  3.  Devise,    either  enter  as  Littleton  here  saith,  or  have  his  writ  called  ex 

S4  E^3^^^^'     9''^^^  9^'^^^^  9  *^d  *^^s  ^^^^  (without  any  particular  usage)  is 

Formedon,  pi.     incident  to  the  custome  to  devise ;  for  otherwiee,  if  a  descent  were 

postr.  30  H.  8.     cast  before  the  devisee  did  enter,  the  devisee  should  have  no  re- 

p^N^B^iis       ™6dy.     After  an  actuall  possession  this  writ  lyeth  not;  for  then 

199,  Ac'      '      ^^  devisee  may  have  his  ordinary  remedy  by  the  common  law. 

BrittoD,  fol.  212.  b.    (Post.  240.  b.    Cro.  Cha.  201.    1  Sid.  191.) 

And 


except  those  of  soldiers  in  actual  service  and  mariners  at  sea,  are  also  newly 
regulated  by  the  same  statute. — [Note  186.] 

(5)  But  it  was  formerly  much  controverted,  whether  a  rent  charge  in  esse^ 
issuing  out  of  such  lands,  and  having  commenced  within  time  of  m.enuiTy,  was 
within  the  custom  of  devising;  and  it  was  not  settled  to  be  so  till  the  case  of 
Randal  and  Jenkins  in  the  time  of  lord  Hale.  See  1  Mod.  112,  and  Robins,  on 
Oavelk.  79  to  84.  As  to  rents  service,  they  of  course  followed  the  nature  of 
the  reversion  or  seigniory,  to  which  they  were  incident ;  nor  was  there  any 
doubt  as  to  the  custom's  extending  to  other  rents,  if  they  had  existed  immemo- 
n'affy.— [Note  137.] 

(6)  Ace.  Perk.  sect.  488.  570.  and  572  to  576.  The  other  authorities 
relative  to  this  doctrine  will  be  found  in  Yin.  Abr.  Devise,  A.  a.  and  Com.  Dig. 
Administration,  C.  5. 
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[Ill*  1     99^  And  well  said  Littleton^  that  lands  and  tenements 
b.    J  were  devisable  in  bnrghes  by  costome ;  for  that  M  at  [«]  27  H.  8. 
the  common  law  no  lands  or  tenements  were  devisable  2|MP-  ^^*    ,  ^  « 
by  any  last  will  and  testament,  (1)  nor  ought  to  be  transferred  78^b?ie^ 

Vide  before  In  thiB  Sect    32  H.  8.  eap.  1.    34  H.  8.  o.  5. 

from 

(1)  The  testamentaiy  power  over  landwaa  certainly  in  use  among  our  Anglo- 
Saxon  and  Danish  ancestors;  though  it  seems  to  have  been  rather  adopted  from 
the  remnant  of  the  Roman  laws  and  customs  they  found  here,  than  J»rought 
from  their  own  country:  for  as  Tacitus,  writing  of  the  ancient  Germans,  says, 
tuccestores  aux  cutque  liheri  et  nuUum  testamenium,  Spelm.  Posthum.  21. 127. 
After  the  Norman  Conquest  the  power  of  devbing  land  ceased,  except  as  to 
socage  lands  in  some  particular  places,  such  as  cities  and  boroughs,  in  which 
it  was  still  preserved ;  and  also  except  as  to  termi  for  yean  or  chattel  interests 
in  land,  which,  on  account  of  their  original  imbecility  and  insignificance,  were 
deemed  personalty,  and  as  such  were  ever  disposable  by  will.  Tliis  limitation 
of  the  testamentary  power  proceeded,  partly  from  the  solemn  form  of  trans- 
ferring land  by  livery  of  seisin  introduced  at  the  Conquest,  which  could  not 
be  complied  with  in  the  case  of  a  last  will ;  partly  from  a  jealousy  of  death- 
bed dispositions ;  but  principally  from  the  general  restraint  of  alienation  inci- 
dent to  the  rigours  of  the  feudal  system,  as  it  was  established  or  at  least  per- 
fected by  the  Jirst  WiUtam.  See  Wright's  Ten.  172.  In  the  reign  of  Edward 
the  first,  the  statute  of  Quia  emptores  removed  in  great  measure  this  latter  bar 
to  the  exercise  of  testamentary  power :  that  is,  in  respect  to  all  freeholderSf 
except  the  king's  tenants  in  capite.  But  the  two  former  obstructions  still  con- 
tinued to  operate;  though  indeed  this  was  in  name  and  appearance  only;  for 
soon  after  the  statute  of  Quice  emptores  feoffments  to  uses  came  into  fashion,  and 
last  wills  were  enforced  in  Chancery  as  good  declarations  of  the  use;  and  thus 
through  the  medium  of  lues  the  power  of  devising  was  continually  exercised 
in  effect  and  reality.  But  at  length  this  practice  was  checked,  not  accidentally, 
but  designedly,  by  the  27  Hen.  o,  which,  by  transferring  the  possession  or  legal 
estate  to  the  use,  necessarily  and  compulsively  consolidated  them  into  one,  and  so 
had  the  effect  of  wholly  destroying  all  distinction  between  them,  till  the  means 
to  evade  the  statute,  and,  by  a  very  strained  construction,  to  make  its  operation 
dependant  on  the  intention  of  parties,  were  invented.  However,  the  bent  of  the 
times  was  so  strong  in  favour  of  every  kind  of  alienation,  that  the  legislature, 
in  a  few  years  after  having  interposed  to  restrain  an  indirect  mode  of  passing 
land  by  last  wills,  expressly  made  it  devisable.  This  great  change  of  the  com- 
mon law  was  effected  by  the  statutes  of  32  &  84  Hen.  8,  whicD,  taken  toge- 
ther, gave  the  power  of  devising  to  all  having  estates  in  fee  simple,  except  in 
join-tenancy,  over  the  whole  of  their  socage  land,  and  over  two-thirds  of  their 
lands  holden  by  knights  service.  The  operation  of  these  statutes  was  further 
extended  by  the  conversion  of  knighfs  service  into  socage  in  the  12  Cha.  2.  But 
still  copyhold  lands,  and  also,  as  the  best  opinion  seems  to  have  been,  estates 
pur  autre  vie  in  freehold  lands,  remained  undevisable.  On  the  one  hand,  they 
were  not  devisable  at  common  law;  because  they  came  within  the  description  of 
real  estate.  On  the  other  hand,  they,  or  at  least  the  former,  are  not  within  the 
statutes  of  Hen.  8,  these  requiring,  that  the  tenure  should  be  socage,  which  a 
copyhold  is  not ;  and  that  the  party  should  have  an  estate  in  fee  simple,  which 
is  more  than  a  tenant  pur  autrie  vie  can  be  said  to  have.  See  as  to  copyhold  lands 
2  Ro.  Bep.  883,  and  as  to  estates  pwr  autre  vie  in  freehold  lands  Cro.  Eliz.  804. 
Mo.  625.  1  Saund.  261.  1  Salk.  619.  This  defect  of  provision  in  the  statutes 
of  wills  is  now  supplied  as  to  estates  pur  autre  vie  by  the  29  Cha.  2.  o.  8,  which 
makes  them  devisable  in  the  same  manner  as  estates  in  fee  simple.  But  no  pro- 
vision is  yet  made  in  respect  to  copyhold  estates  ;*  and  therefore  the  power  of 

devising 

*  Tht  55  Oeo,  8.  e.  192,  «eem«  to  make  ditpotition  hy  mil  of  copyhold  ettatet  effectual 
'  witko^  prwiom  eurrendem 
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fnmk  one  to  anodier,  but  hj  M^emne  finery  of  BeinB,  mailer  of 

leeord,  or  iolfieieDt  wriliiig  f2);  but  as  lAiddUm  bere  odthy  that 

bj  eertune  pmale  eostonis  m  some  bmi^bes  tbey  are  deTinble. 

Bat  now  nnee  LUOebm  wrote,  by  tbe  statates  of  32  ft  34  JK  8, 

lands  and  tenements  are  generallj  doTisable  (3)  bj  the  hst  will 

,  _       _        in  writinir  of  the  tenant  in  fee  simple,  whereby  the  ancient  [<] 

^^^1^   eomm«riw  »  dtered,  whenmpon  Lkj  difluit  quartioo^  ^ 

ler  asd  Baker'f   most  commonly  duhenson  of  heires  (when  the  derisors  are  pinched 

cue.  by  the  messengers  of  death)  doe  arise  and  happen.    Bnt  [a]  these 

s  ^  8^  ^.^    statates  take  not  away  the  costome  to  derise,  (4)  whereof  Lutlekm 

SCoulSS.    !•  Co.  82,  83,  84.    U  Co.  24.    1  Co.  25.  a.  [«]  DIer,  4  A  5 

PhiL  A  Mar.  155.  an.  6  Bis.  DaUaon.  Ptadi.  20  EUs.  botveene  Barber  and  his 
wilb,  pbuBtife,  asd  WflKaai  I*ob^  dfifeadant,  ia  »  writ  of  partitloB.  Beadloo's 
a4|adged.    (9  Go.  133.) 

spesketh: 

devising  is  now  indirectly  exercised  oyer  these  by  an  application  of  the  doctrine 
of  nses,  similar  to  that  which  was  anciently  resorted  to  in  respect  to  freehold 
lands;  for  the  practice  is  to  sorrender  to  the  nse  of  the  owner^s  last  wiU ;  and 
on  this  surrender  the  wiU  operates  as  a  declaration  of  the  use,  and  not  as  a 
devise  of  the  land  itself.     See  2  Bo.  Bep.  383.  2  Atk.  37.  Gilb.  on  Uses,  36. 

1  Yes.  225.  2  P.  Wms.  258.  From  this  dedaction  it  appears,  that  the  teston 
mtniary  power  is  now  exercisable,  either  direcUy  or  indirectly ,  over  land  of 
every  tenure  now  in  nse,  and  also  every  sort  of  interest  in  land,  which,  not 
being  fettered  with  intails,  can  be  transferred  by  alienation  taking  effect  in  the 
owner^s  lifetime. — [Note  138.] 

(2)  See  fol.  111.  b.  note  1. 

(^)  Bat  a  statate  made  since  lord  Coke's  time,  requires  a  nnmber  of  forms, 
besides  writing ^  in  a  wiU  of  lands  or  tenements  devisable  by  the  tUUuie  of  wills; 
for  by  the  statate  against  frauds  and  perjuries  a  wiU  of  such  property  is  void, 
unless  it  is  sign/ed  by  the  testator,  or  by  some  person  for  him  in  his  presence 
and  by  his  direction,  and  is  also  cUtetted  and  subtcribed  in  his  presence  by  three 
witnesses.  See  29  Gha.  2.  c.  3.  Also  by  the  last-mentioned  statute  the  same 
forms  are  required,  as  well  in  devises  by  ctutom  as  in  those  of  estates  jmrawfre 
vie.  But  these  regulations  do  not  extend  to  copyhold  estates  and  temu /or  years; 
the  statute  of  frauds  and  perjuries,  so  &r  as  it  regulates  devises  of  land,  being 
expressly  confined  to  the  three  former  kinds  of  devises.  As  to  ccpyholdsy  a 
devise  of  them  operates  only  as  a  declaration  of  uses  on  the  surrender  to  the 
use  of  the  will ;  and  therefore  if  the  form  required  by  the  surrender,  which  is 
usually  nothing  more  than  a  testamentary  declaration  in  writing,  is  observed,  it 
is  sufficient  without  any  witness ;  and  even  a  nnnct^fpative  will  of  copyholds  was 
an  effectual  declaration  of  the  uses,  where  the  surrender  was  silent  as  to  the 
form,  till  the  29  Gha.  2,  required  all  declarations  of  trusts  to  be  in  writing.  See 

2  Atk.  37,  and  Barnard.  Gh.  Bep.  9.  In  respect  to  terms /or  years,  they,  falling 
within  the  description  of  personal  estate,  are  disposable  by  will  accordingly. 
But  thb  must  be  understood  with  some  distinction.  Thus  if  they  are  terms, 
not  in  grosSf  but  vested  in  trustees  to  attend  the  inheritanccy  they  so  follow  the 
nature  of  the  latter,  that  if  the  owner  devises  the  land  generally  by  a  will  not 
so  attested  as  to  pass  the  inheritance,  not  even  the  trust  of  the  term  will  pass. 
See  2  P.  Wms.  236.  Also  as  to  terms  in  gross,  though  a  testator  being  pos- 
sessed of  such  may  transmit  them  by  the  same  unsolemn  kind  of  will  as  other 
personalty,  yet  he  cannot  create  them  by  will,  without  observing  all  the  forms 
essential  to  a  devise  of  real  estate ;  because  the  interest,  in  right  of  which  the 
testator  creates  the  term,  is  reed  estate,  and  creating  the  term  is  a  partial 
devise  of  it.  Besides  appointing  new  forms  of  executing  wills  of  real  estate, 
the  29  of  Gha.  2,  prescribes  how  devises  shall  be  revoked. — [Note  139.1 

(4)  Whibt  the  power  of  devising  depended  wholly  on  the  statutes  of  Henry 
the  eighth,  it  was  nrequently  of  importance  to  resort  to  the  custom  of  devising, 
as  being  most  beneficial  for  the  devisee.     Thepoioer  by  ctutom  might  be  larger 

than 
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speaketli :  for  thcmgh  lands  deyiflable  by  coBtome  be  holden  bj 
knights  seryioe,  jet  may  the  owner  devise  the  whole  land  by 
foroe  of  the  oastome^  and  that  shall  stand  good  aoainst  the  heire 
for  the  whole.  Bat  the  devise  of  lands  holden  by  knights  servioe 
by  foroe  of  the  statutes  is  utterly  void  for  a  third,  and  the  same 
shall  descend  to  the  heire.  If  he  hath  any  lands  holden  by  knights 
service  in  capiUj  and  lands  in  socage,  he  can  devise  but  two 
parts  of  the  whole ;  but  if  he  hold  hnds  by  knights  service  of 
the  king,  and  not  in  captte*,  or  of  a  mesne  lord,  and  hath  also 
lands  in  socage,  he  mav  devise  two  parts  of  his  land  holden  by 
kniffhts  service,  and  all  his  socage  lands.  If  he  holds  any  land 
of  the  king  in  capiUy  and  bv  act  executed  in  his  life-time  he  con- 
veyeth  any  part  of  his  lands  to  the  use  of  his  wife  or  of  his 
children,  or  payment  of  his  debts,  though  it  be  with  power  of  re- 
vocation, he  can  devise  by  his  will  \x\  no  more,  but  to  make  up  {x\  6  Co.  17, 
the  land  so  conveyed  two  parts  of  the  whole.     And  if  the  lands  J2'  "^  Edward 

%  ^  ^  fl         1  V     •       Clore  •  0M6. 

so  conveyed  amount  to  two  parts  or  more,  then  he  can  devise  3  qq^  34.  -^^ 
nothing  by  his  will.  But  if  he  hath  land  onely  that  is  holden  in  Butler  and 
socage,  then  he  may  devise  by  his  will  all  his  socage  land )  so  as'^'^"''  °*^* 
it  is  apparent,  that  the  bendfit  of  the  lords  was  more  carefully 
provided  for,  than  the  good  of  the  heire. 

But  if  a  man  holding  some  land  of  the  kin^  by  knights  ser-  10  Cow  80, 81. 
vice  Ml  aypitCf  convey  two  parts  of  his  land  to  the  use  of  his  wife  ^<>^'  I«ov«y'» 
for  life,  now  (as  hath  been  said)  he  can  devise  no  part  of  the  ^^' 
residue,  but  yet  he  may  by  his  will  devise  the  reversion  of  the  Leon.  LoTesr*! 
two  parts  so  conveyed  to  his  wife :  for  the  intention  of  the  act  «*^»  "^  Batter 
is  to  give  power  to  dispose  of  two  parts  intirely.  nWinpra!  **'*' 

If  the  devisor  leave  a  full  third  part  of  the  land  immediately 
to  descend  in  fee  simple  or  in  taile,  he  may  devise  the  other  two 
parts  in  fee  simple.  If  a  third  part  be  not  left,  it  shall  be  made 
up  according  to  the  act.  But  hereditaments,  that  are  not  of  any 
yearely  vidne,  as  bona  et  caidUa  /elonum  et/ugiHvorum,ymfeB, 
estrayes,  and  the  like,  can  neither  be  left  to  descend  for  any  part 
of  the  third  part,  or  devised  as  part  of  the  two  parts.   But  yet  if 

such 

*  See  OMtefoL  108.  a.  «.  Z,  where  Mr,  Hargrave  pointe  out  the  error  of  eoneidering  a  feii«r« 
0/  the  king  nt  de  honore  aenota  tenure  in  capite. 

than  the  statutory  power ;  the  former  sometimes  enabling  to  devise  the  whole, 
where  the  latter  could  only  be  exercised  over  two  parts.  2  Sid.  153.  There 
was  also  an  essential  difference  between  the  two  powers  in  the  tnode  of  execu- 
tion; for  a  will  in  writing  was  conceived  to  be  necessary  to  a  devise  under 
the  statutei,  but  a  nuncupative  will  might  be  sufficient  under  the  custom^ 
2  Sid.  154.  But  these  differences  do  not  now  subsist  any  longer.  As  on  the 
one  hand  the  12  of  Oha.  2,  by  communicating  to  all  freehold  lands  the  qualities 
of  the  land  by  common  wcage^  has  rendered  the  power  of  devising  the  whole 
under  the  statutes  of  Henry  the  eighth  universal ;  so  on  the  other  hand  the 
29  of  Cha.  2,  against  frauds  and  perjuries,  requires  the  same  solemnities  of 
writing,  signing,  and  attestation  to  a  devise  by  custom,  as  to  one  under  the 
statutes.  See  ante  fol.  111.  b.  note  1,  and  111.  a.  note  3.  The  two  powers  of 
devising  being  thus  assimilated,  and  made  for  the  most  part  commensurate,  it 
can  seldom  happen,  that  it  should  be  necessary  to  call  the  power  by  custom 
in  aid ;  though  it  \&postihley  as  where  the  custom  enables  an  infant  of  fourteen, 
or  a  feme  covert,  neither  of  which  is  capable  of  devising  under  the  statutes. 
As  to  the  infanty  see  37  Hen.  6.  5.  Perk.  sect.  504.  2  And.  12.  5  Co.  84 ; 
and  as  to  the/^m^  covert,  5  Com.  Die.  14,  where  it  is  said,  that  by  the  custom 
of  London  she  may  devise  to  her  husband,  but  without  citing  any  authority.—- 
[Note  140. 


(1  Sid.  66.) 
Loon.  Lorejr'B 
case,  obi  laprty 
foL  81. 
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Bueh  franohiaes  of  nnoertaine  value  be  holden  of  Ae  king  in 
capiUf  they  shall  restrame  the  deyise  of  all  his  lands^  aad  make 
it  void  for  a  third  part.  So  it  is  if  a  man  hath  a  reversion  ez- 
peotant  upon  an  estate  taile  dry  and  fruitless  holden  of  the  king 
Dy  knights  service  in  capite,  yet  that  shall  restndne  him  to  de- 
vise but  two  parts  of  his  lands  only.  And  where  the  statute 
speaks  of  a  remainder,  it  is  to  bcf  intended  only  of  such  a  re* 
mainder  as  may  draw  ward  and  marriage  by  the  common  law. 
As  if  a  reversion  upon  a  state  for  life  be  granted  to  one  for  life, 
the  remainder  in  fee,  during  the  life  of  the  grantee  for  life  it  is 
not  within  the  statute ;  but  if  he  dyeth,  this  is  such  a  remainder 
as  is  within  the  statute,  although  it  be  dry  and  fruitless.  If  a 
gift  in  taile  or  a  lease  for  life  be  made,  the  remainder  in  fee,  this 
remainder  in  fee  is  not  within  the  statute.  But  if  a  man  hath 
lands  holden  by  knights  service  in  capite  in  possession,  reversion, 
or  remainder,  and  is  also  seised  of  socage  land,  and  devise  by  his 
will  all  his  lands,  and  after  he  selleth  away  the  captfe  land,  or 
that  land  is  recovered  from  him,  the  will  is  good  for  the  whole 
socage  land.  The  valuables  both  of  the  third  part  and  the  two 
parts  of  the  lands  shall  be  taken  as  they  happen  to  be  at  the  time 
of  the  death  of  the  devisor;  for  then  his  will  takes  effect. 

He  that  holds  by  knights  service  in  chiefe,  deviseth  by  his 
will  a  rent,  common,  or  other  profits  as  shall  amount  to  the  value 
of  two  parts  out  of  all  his  lands :  this  rent  issueth  only  out  of 
the  two  parts,  and  the  third  part  is  free  of  it.  And  if  he  hath 
lands  holden  by  kniffhts  service,  and  not  incapUe^  he  may  charge 
two  parts  of  the  knights  service  land  as  is  aforesaid,  and  all  his 
socage  land,  &c.  And  if  he  hath  onely  socage  land,  he  may  by 
his  will  charge  it  at  his  pleasure,  so  as  the  king's  and  lord's  third 
part  is  free,  and  the  heire's  two  parts  charged  >  and  this  is  onely 
by  force  of  the  statute  of  34  H.  8. 

If  a  man  make  a  feoffment  in  fee  of  his  lands  holden  by  knights 
service  to  the  use  of  such  person  and  persons,  and  of  such  estate 
and  estates,  &c.  as  he  shall  appoint  by  his  will,  in  this  case,  by 
operation  of  law  the  use  and  state  vests  in  the  feoffor,  and  he  is 
seised  in  a  qualified  fee.  In  this  case,  if  the  feoflbr  limit  estates 
by  his  will,  Dy  force,  and  according  to  his  power,  there  the  uses 
and  estates  growing  out  of  the  feoffment  are  good  for  the  whole, 
and  the  last  will  is  but  directory  (5).  But  in  that  case,  if  the 
feoffor  had  devised  the  land  (as  owner  thereof)  without  any  re- 
ference to  the  feoffment  and  power  thereby  given,  then  taking 
effect  by  the  will,  it  is  void  for  a  third  part.  But  if  he  had 
formerly  conveyed  two  parts  to  the  use  of  his  wife,  &c.  and  after 
devised  the  residue  by  his  will  without  any  reference  to 
his  power  by  the  l9^eoffment,  yet  this  will  shall  enure  f  119 . 1 
to  declare  the  use  upon  the  feoffment,  because  he  had  L  ^  J 
no  power  as  owner  of  the  land  to  devise  any  part  of  it 
(1).  But  if  the  feoflment  had  been  made  to  the  use  of  his  last  will, 
although 

(5)  Adjudged  ace.  in  Mytton  and  Lutwich,  W.  Jo.  7. 

(l)This  was  the  point  adjudsed  in  sir  Edward  Olere's  case;  and  though, 
as  the  vohoU  of  the  land  is  now  devisable,  the  doctrine  of  that  case  is  no  longer 
of  consequence  in  respect  to  the  extent  and  exercise  of  the  power  of  devising, 
yet  it  may  be  material  for  other  purposes ;  for  it  comprehends  a  general  rule, 
settling  how  an  act  shall  operate,  where  it  may  take  effect  in  two  ways,  that  is, 
either  as  the  execution  of  a  power  derived  from  intertMt,  or  as  the  execution 

of 


3  Go.  84,  86« 
sir  Richard 
Pexhall's  ease. 
3  Co.  33.    Bot- 
ler  and  Baker*! 
case. 


6  Co.  17, 18, 
in  Sir  Bdward 
Clere's  ease. 
(8  Co.  173. 
Post.  271. 
Cro.  Cha.  38.) 

1  Vent  104. 
4  Ve«.  637. 

7  T.  B.  146. 

1  B.  A  P.  192. 

2  Vet.  294. 
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although  he  deyiseth  the  land  with  reference  to  the  feoffinenty 
yet  it  taketh  effect  only  by  the  will,  and  not  by  the  feoffment  (2).  (Mo.  280.) 
All  which  and  many  other  points  of  intricate  and  abBtnue  learn- 
ing you  ahall  more  largely  read  in  my  Beports. 

"  Without  any  Uverie  of  teUin  to  he  nuxde  to  him,  dhc,*'     For 
in  his  life  time  livery  of  seisin  conld  not  be  made,  because  his 
will  is  ambnlatorie  till  his  death,  and  no  estate  passeth  daring 
his  life;  neither  can  liyery  be  made  after  his  decease,  for  then  it  40  Afs.  38. 
Cometh  too  late. 

Here  (dhc)  (3)  implyeth,  that  the  devise  is  good  without  any 
attnmement  of  any  lessee  or  tenant. 

Sect  168. 

^LSOy  though  a  man  may  not  grants  nor  give^  his  tenements  to  his 
w\fe  during  the  coverture^  for  that  his  uf\fe  and  he  be  hut  one  per- 
son in  the  law;  yet  hy  such  custome  he  may  devise  hy  his  testament  his 
tenements  to  his  wife^  to  have  and  to  hold  to  her  in  fee  simple^  or  in  fee 
taihj  or  for  tearme  of  life,  oryeares,  for  that  such  devise  taketh  no  effect 
hut  after  the  death  of  the  devisor.  And  if  a  man  at  divers  times  makes 
divers  testamentSy  and  divers  devises^  ^e.  yet  the  last  devise  and  will 
made  hy  him  shall  stand,  and  the  others  are  voyd  (5). 

**  A   MAN"  may  not  grant,  nor  give,  his  tenements  to  his  wife, 

^ilkc."     This  opinion  is  [a]  cle3ie,  for  by  no  conveyance  at  [<i]4  H.  7. 
the  common  law  a  man  could  during  the  coverture,  either  in 
possession,  reversion,  or  remainder,  limit  an  estate  to  his  wife. 
But  a  man  may  by  his  deed  covenant  with  others  to  stand  seised 
to  the  use  of  his  wife,  or  make  a  feoffment  or  other  conveyance 
to  the  use  of  his  wife;  and  now  the  state  is  executed  to  such 
uses  by  the  statute  [&]  of  27  S.  8.  for  an  use  is  but  a  trust  and  [b]  27  H.  8. 
confidence,  which  by  such  a  mean  might  be  limited  by  the  hus-  ^P-  ^^ ... 
band  to  the  wife.     But  a  man  cannot  covenant  with  his  wife  to  ])y.^io6.  a. 
stand  seised  to  her  use ;  because  he  cannot  covenant  with  her,  2  Ro.  Abr.  788.) 
for  the  reason  that  Littleton  here  yieldeth  (4). 

''  During 

of  a  power,  not  arising  from  interest,  but  tpeciaUy  reserved.  In  the  great  case 
of  Chmmend^ms  the  doctrine  is  well  explained  by  lord  Hobart,  and  finely  ap- 
pHed.    Hob.  160.— [Note  141.] 

S2)  The  distinction  here  made,  between  a  feoffment  to  the  use  of  a  Ictst  will, 
.  one  to  such  vms  as  the  feoffor  ikovM  appoint  hy  kut  will,  seems  extremely 
subtle.  However,  lord  Coke  reports  it  aa  adopted  by  the  judges  in  sir  Edward 
Clere's  case;  and,  according  to  Moore,  the  same  point  was  adjudged  in  Battey 
and  Trevilian.  Mo.  278.  Sut  then  as  to  the  former  of  these  cases,  the  opinion 
on  this  point  must  have  been  extra-judicial,  the  feoffiment  having  been  to  such 
tues  as  should  he  appointed  hy  wiU,  and  not  to  the  use  of  the  will  itself;  and  as 
to  the  latter  case,  it  went  off  finally  on  another  point.  The  reasoning  in  sup- 
port of  the  distinction  will  be  found  post.  271.  b.  and  more  at  large  in  Mo. 
516.-T  Note  142.] 

(3)  See  note  4  of  fol.  111.  a. 

(4)  The  word  and  the  others  are  voyd  are  not  in  L.  and  M. — ^Boh. — nor  P. 

(5)  See  further  on  this  subject  ante  note  1,  fol.  3.  a.    [See  also,  3  Atk.  72. 
Law  Uses  &  T.  58.    5  Term.  Bep.  881.] 
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^^  During  the  coverture^'  That  is,  during  the  oontinnuice  of 
the  marriage.  For  to  cover  in  English  is  tegere  in  LaUne^  and 
is  80  called,  for  that  the  wife  is  9uh  poUttate  vtri,  and  she  is  dis- 
abled to  contract  with  any  without  the  consent  of  the  husband. 

[c]  Braoton,         [pi  Omnia,  qwB  sunt  wcoris,  tunt  ipsiua  viri.     N<m  habU  uxor 

lib.  2.  e.  15.        potestotem  tui,  sed  vir. 

"  One  person  in  the  law"      Vir  et  uxor  sunt  quasi  unicaper- 
Id«m,  lib.  5.        sona,  quia  caro  una,  et  sanguis  unus.     Res  licU  sit  propria 
Tract  5.oap.25.  uxoris,  vir  tamen  ^us  custos  dtm  sit  caput  mulieris, 
C?©  %U»  129  ^^  Cestuy  que  use  had  devised  that  his  wife  should  sell  his  land, 

Ploird.  414.)  *     &i^d  made  her  executrix  and  dyed,  and  she  tooke  another  hus- 
10  H.  7.  20.        band,  she  might  sell  the  land  to  her  husband,  for  she  did  it  in 

auter  droit,  and  her  husband  should  be  in  by  the  devisor  (6). 

^'By  his  testament."     Testamentum  is  (as  is  said  before)  ies- 
tatio  mentis  (7),  and  is  favourably  to  be  ^expounded  according  to 
the  meaning  of  the  testator.   In  contnxctibus  benigna, 
9^  in  testamentis  henignior,  in  resiitutionibus  benig-  f  113.1 
nissima  interpretatio  facienda  est,  L    ^-    J 

'^  To  his  wife."  And  Littleton  himselfe  yieldeth  the  reason; 
Td]  4  B.  2.  tit  [^  because  the  devise  doth  not  take  effect  till  after  the  decease 
Deviso,  28.         of  the  dcvisor.     And  in  some  [e]  places  the  custome  is  generall, 

[e]  44  Ass.  p.  86.  that 

44  E.  8.  88.     18  E.  3.  8. 

(6)  Acc.  post.  187.  b.  It  is  agreed  in  the  books,  that  a  wife  may^  without 
her  husband,  execute  a  naked  authority,  whether  given  be/are  or  ofier  coverture, 
and  thoufh  no  special  words  are  used  to  dispense  with  the  disability  of  cover- 
ture :  and  in  the  case  put  by  lord  Coke  the  devise  gives  no  more.  The  rule  is 
the  same,  where  both  an  interest  and  an  authority  pass  to  the  wife,  if  the  autho- 
rity is  collateral  to  and  doth  not  flow  from  the  interest;  because  then  the  two 
are  as  unconnected  as  if  theywere  vested  in  different  persons.  Sec  1  Yes.  157. 
lCh.Ca.l7.  2Freem.91.  Wing.  156.  Amb.467.473.  lVes.23.305.  3  Br. 
r.C.308.  2  Yes.  191.  Com.  Rep.  496.  Hep.  temp.  Finch,  346.  As  too  a  feme 
covert  may  without  her  husband  convey  lands  in  execution  of  a  mere  power  or 
authority,  so  may  she  with  equal  effect  in  performance  of  a  condition,  where  land 
is  vested  in  her  on  condition  to  convey  to  others.  W.  Jo.  137, 138.  The  reason 
why  in  these  instances  the  wife  may  convey  without  her  husband,  seems  to  be, 
that  he  can  receive  no  prejudice  from  her  acts,  but  a  great  one  might  arise  to 
others,  if  his  concurrence  should  be  essential.  Yet  if  the  legal  estate  of  lands 
is  vested  in  a  married  woman  on  trust  for  another,  some  hold  that  she  cannot  pass 
it  to  cestui  que  trust,  unless  the  husband  joins;  and  therefore  that  if  she  makes 
feoffment  or  fine  without  him,  the  first  will  be  void,  the  latter  voidable.  This  was 
the  opinion  of  judge  Jones  in  the  case  of  Daniel  and  Upley;  but  the  judges 
Whitlock  and  Dodridge  dissented  from  Jones,  and  held,  that  the  husband's 
joining  was  not  any  more  requisite  than  in  the  other  cases.  W.  Jo.  137.  Perhaps 
however  Jones's  opinion  may  be  most  conformable  to  strictly  legal  doctrine;  and 
his  thus  distinguishing  a  trust  from  s^  power  and  a  condition  may  be  accounted 
for.  Trusts  are  properly  the  subjects  of  consideration  for  the  courts  of  equity 
only;  and  though  in  them  the  leg&l  estate  is  made  subservient  to  the  trust,  yet 
the  courts  of  law  take  notice  of  trusts  for  very  few  purposes,  nor  will  it  be  easy 
to  find  an  authority  for  departing  from  any  rule  about  the  effect  of  legal  con- 
veyances, merely  in  respect  of  their  beine  a  performance  of  trusts.  See  further 
as  to  acts  by  a  feme  covert  without  her  husband,  under  the  titles  Baron  and 
Feme,  £xecutor  and  Administration,  in  the  Abridgments. — [Note  148*3 

(7)  See  the  note  on  this  sort  of  etymology  in  fol.  110.  a. 
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that  he  may  deTise  any  lands,  &o.  in  some  [/]  places  lands  onely  [/]  Britton,  264. 
which  the  devisor  purchased ;  in  some  places  that  he  may  devise 
any  estate;  in  some  places  for  life  onely,  &c. 

But  albeit  the  last  will  doth  not  take  effect  until  after  his 
decease,  yet  if  a  feme  covert  be  seised  of  lands  in  fee,  she  cannot 
devise  the  same  to  her  husband,  because  at  the  making  of  her 
will  she  had  no  power,  being  sub  potentate  viri,  to  devise  the 
same ;  and  the  law  intendeth  it  should  be  done  by  coertion  of 
her  husband. 

"JDiven  tesiamerUs"     For  voltmtas  tettatcrU  eU  cmilmlcUoria  3  H.  5.  8. 
u»que  ad  mortem  (as  hath  beene  said  before)  and  the  latter  will  ^^  ^- ^^* 
doth  countermand  the  first.     And  it  is  truely  sayd,  that  the  first  0ro?*jR]iL49. 
grant  and  the  last  will  is  of  the  greatest  force.  29o!  649.) 

''  Diverg  cUm'tea,  ike."  Here  by  (dx,)  is  to  be  understood  as 
well  devises  of  chattels  reall  or  personall,  as  of  freehold  and 
inheritance :  also  that  in  one  will  where  there  be  divers  devises 
of  one  thing,  the  last  devise  taketh  place,  dim  duo  inter  te 
pitgnantta  reperiuwtwr  in  testamento,  tUtimum  ratum  est  (1). 


Sect.  169. 

ALSOy  hy  mch  etLstome  a  man  may  devise  hy  his  testament^  that  his 

exeeutours  may  alien  and  sell  the  tenements  that  he  hath  in  fee  simple^ 

for  a  certaine  sum^  to  distribute  for  his  soule  (2).    In  this  casej  though  the 

devisor 

(1)  There  is  a  great  contrariety  in  the  books,  on  the  effect  of  two  inconsistent 
devises  in  the  same  will.  Some  hold  with  lord  Coke  that  the  second  devise 
revokes  the  first.  Plowd.  541.  8  Atk.  374.  Others  think ,  that  both  devises  are 
void  on  account  of  the  repugnancy.  Ow.  84.  But  the  opinion  supported  by  the 
greatest  number  of  authorities  is,  that  the  two  devisees  shall  take  in  moieties. 
The  authorities  for  and  against  lord  Coke's  opinion  are  well  collected  and 
arranged  in  a  note  in  the  £nglish  edition  of  Powden.  See  page  541. — ^Also 
amongst  those  who  think  that  both  devises  shall  operate,  there  is  some  difference 
as  to  the  manner  in  which  the  two  devisees  ought  to  take.  In  some  of  the  old 
books  it  is  said  generally  that  there  shall  be  a  join-tenancy.  But  according  to 
the  modern  opinion,  and,  as  it  seems,  the  best,  there  will  be  a  join-tenancy  or 
a  tenancy  in  common,  according  to  the  words  used  in  limiting  the  two  estates; 
by  which  we  presume  it  is  meant,  that  if  the  two  estates  given  by  the  will  have 
the  unity  or  sameness  of  interest  in  point  of  quantity  essential  to  a  join-tenancy, 
the  devisees  shall  be  join-tenants,  but  otherwise  shall  be  tenants  in  common. 
See  3  Atk.  493.— [Note  144.] 

(2)  The  distribution  here  meant  probably  was  giving  money  to  the  church  to 
have  masses  for  the  testator's  soul ;  a  superstition  very  common  in  the  time  of 
Littleton,  and  then  not  inconsistent  with  any  law.  Afterwards  indeed  uses 
and  trusts  of  land  for  such  purposes  were  restrained  by  the  28  of  Hen.  8.  c.  10, 
commonly  called  the  statute  of  supentitiotis  uses,  though  not  wholly,  the  statute 
allowing  them  if  they  were  not  appointed  for  more  than  twenty  years,  and 
without  any  limitation  of  time  in  the  instance  of  cities  and  towns  corporate 
having  customs  to  devise  in  mortmain.  But  now  we  apprehend,  that,  inde- 
pendently of  the  statute  of  Henry  the  eighth,  devises  of  this  kind  could  not 
have  effect ;  for  either  they  would  be  void  by  the  mortmain  statutes,  or,  when 

not 
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devisor  die  seieed  of  the  tenementSj  and  the  tenements  deseend  unto  hie 
heire;  yet  the  executors^  after  the  death  of  the  testator j  may  eeU  the 
tenements  so  devised  to  them,  and  put  out  the  heire^  and  thereof  make 
a  feoffment^  alienation  and  estate  by  deedy  or  without  deed^  to  them  to 
whom  the  sale  is  made.  And  so  may  ye  here  see  a  ease^  where  a  man 
may  make  a  lawful  estate^  and  yet  he  hath  nought  in  the  tenements  at 
the  time  of  the  estate  made.  And  the  cause  iSj  for  that  the  custome  and 
usage  is  such  (1).  For  a  custome^  used  upon  a  certaine  reasonable 
eauscy  depriveth  the  common  law  (Quia  consuetudo,  ex  certa  causa 
rationabili  usitatft,  privat  oommunem  legem.) 

^'  fpHA  T  his  exeaUours  may  alien  and  seU  his  tenements  J'  And 
that,  which  in  Littleton's  time  a  man  might  doe  by  castomci 
32  H.  8.  cap.  1.    in  some  particular  places^  he  may  now  doe  bj  the  statutes  of  32 
34  H.  8.  cap.  5.    and  84  ff.  8.  generally. 

"  The  executors^  after  the  death  of  the  testator,  may  sell"   Here 

it  appeareth,  that  the  executors  having  but  a  power,  as  Littleton 

49  B.  8. 16.         putteth  the  case,  to  sell,  they  must  all  joyn  in  the  sale.    Then 

qo  A^'"*  ^7*  P^^  ^^^  ^'^^^^  ^^^^  ^^^  ^^^°'  ^^  ^^  regularly  true,  that  being  but  a 

9  H.  6. 24!  ^^^^  authoritie,  the  survivors  cannot  sell.     But  if  a  man  deviseth 

15  H.  7. 12. 21.  his  land  to  A.  for  terme  of  life,  and  that  after  his  decease  his 
^A  n  ^'  H  lands  shall  be  sold  by  his  executors  generally,  (as  Littleton  here 

DeWse!  Bn  81.  P^^^^b  his  case)  and  make  three  or  foure  executors,  and  during 
2BKx.Dyer,i7V.  the  life  of  A,  one  of  the  executors  dieth,  and  then  A,  dieth,  the 
(8  Co.  16.  other  two  or  three  executors  may  sell,  because  the  land  could  not 

M^^8]^62. 147  ^  ^^^  before,  and  the  plurall  number  of  his  executors  lemaine. 
€ro.  Cha.  382.)    But  if  they  bad  beene  named  by  their  names,  as  by 

/.  S.  L  N,  D,  and  I.  G.  his  executors,  9^  then  in  T 118. 1 
that  case  the  survivors  could  not  sell  the  same,  because  L  ^  J 
(1  Co.  173.)  the  words  of  the  testator  could  not  be  satisfied;  and  I 
[*]  Hm.  26  BL  myself  knew  this  case  adjudged.  [*]  A  speciall  verdict  was 
L^  hi  Ihr*^^  found,  that  A.  was  seised  of  certaine  lands  in  fee,  and  devised  the 
King's  Bench,  same  in  taile;  and  if  the  donee  died  without  issue,  that  his  said 
(Cro.  Blis.  28.  land  should  be  sold  by  his  sons  in  law,  he  in  truth  having  five  sons 
Mo.*147.^^^'  in  law.  One  of  his  sons  in  law  died  in  the  life  of  the  donee,  and 
b  Co.  88.  after  the  donee  dyed  without  issue,  and  then  the  foure  of  the 

Cro.  Cha.  382.  sonncs  in  law  sold  the  land,  and  it  was  adjudged  that  the  sale  was 
1  Ro.  Abr.  328.)  good,  because  they  were  named  generally  by  his  sonnes  in  law, 

and  the  lands  could  not  be  sold  by  them  all;  and  the  words  of  the 
will  in  a  benigne  interpretation  are  satisfied  in  the  plurall  number, 
39  Ass.  p.  17.  albeit  that  they  had  but  a  bare  authority :  but  if  they  had  been 
2^Erx^D[er^^^  particularly  named,  it  had  been  otherwise.  But  if  a  man  deviseth 
371.  Pmsoh.*  lands  to  his  executors  to  be  sold,  and  maketh  two  executors,  and 
32  Blis.  Ro.  the  one  dieth,  yet  the  survivor  may  sell  the  land;  because  as 
1807,  in   Com-  ^^^  state,  SO  the  trust  shall  survive:  and  so  note  the  diversity 

nam  Banco,  and  '  f  J 

•o  resolved  in  Vinoenfs  case.    1  Sid.  8.    Post  118.  b.  238.  a.  315.  b.) 

betweene 

not  within  the  reach  of  any  of  them,  would  be  deemed  superstitious  by  our  courts 
of  equity ;  which  would  therefore  direct  the  money  to  be  applied  to  some  use 
leally  charitable,  at  the  court's  discretion ;  or,  should  the  determined  cases  not 
be  thought  strong  enough  to  warrant  the  exercise  of  a  discretion  so  large,  would 
consider  the  divisee  as  a  trustee  for  such  as  would  be  entitled  if  there  was  no 
devise.  See  the  cases  refenred  to  in  Yin.  Abr.  Charitable  Uses^  D. — [Note  145.] 
(1)  d:c,  in  L.  and  M. 
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betweene  a  bare  trust,  and  a  trust  coupled  with  an  interest.     In 

both  those  oases  the  executors  may  [a]  sell  part  of  the  land  at  [a]  l  Co.  173. 

one  time,  and  part  at  another,  as  they  may  nnde  purchasers.        ^^  BiggM'ioaM. 

In  Littleton* 9  case  admit  that  one  executor  had  refused  to  sell, 
then,  as  the  law  stood  when  Littleton  wrote,  it  was  cleare  that 
the  others  could  not  sell.     But  now  by  the  statute  [6]  of  21  H.  [6]  21  H.  8. 
8.  it  is  provided,  that  where  lands  are  willed  to  be  sold  by  eze-  ^9*  ^ 
outers,  that  though  part  of  them  refuse,  yet  the  residue  may 
sell.     And  albeit  the  letter  of  the  law  exteodeth  only  where 
executors  have  a  power  to  sell,  yet  being  a  beneficiall  law,  it  is 
by  construction  extended  where  lands  are  devised  to  executors 
to  be  sold.     Yet  in  neither  of  those  cases,  albeit  one  refuse,  can  (i  Leon.  60.) 
the  other  make  sale  to  him  that  refused,  because  he  is  party  and  ^r.  27  H.  8,  in 
privy  to  the  last  will,  and  remains  executor  still.     Mine  advice  piaOT?"serieaiit 
to  them  that  make  such  devises  by  will,  to  make  it  as  certaine  BeDdloe's  Re- 
as  they  can,  is,  that  the  sale  bee  made  by  his  executors,  or  the  port 
survivors  or  survivor  of  them,  if  his  meaning  be  so,  or  hj  such  329.  ^i  Leon, 
or  so  many  of  them  as  take  upon  them  the  probate  of  his  will,  37.  *225.) 
or  the  like.     And  it  is  better  to  give  them  an  authority  than  an 
estate;  unlesse  his  meaning  be,  they  should  take  the  profits  of 
his  lands  in  the  meane  time;  and  then  it  is  necessary  that  he 
deviseth,  that  the  meane  profits  till  the  sale  shall  be  assets  in 
their  hands,  for  otherwise  they  shall  not  be  so.   But  hereof  thus 
much  shall  suffice  (2).  ^^And 

(2)  What  my  lord  Coke  advances  in  this  and  the  preceding  folio,  about  the 
effect  of  a  will  devising  that  executors  shall  sell  land,  is  open  to  a  variety  of 
observation. — He  first  supposes,  that  such  a  devise  passes  no  interest  or  estate 
to  the  executors,  but  merely  ti power  or  authority;  and  thence  he  infers,  that, 
like  common  naked  authorities,  it  will  not  survive.  1  Br.  Ch.  Ca.  186. 
Pow.  Dev.  303.  Swin.  390.  But  these  positions  seem  at  least  controvertible, 
having  been  expressly  contradicted  by  decisions  since  lord  Coke's  time :  and 
though  both  should  be  admitted  to  be  true  in  point  of  law,  they  would  not 
avail  in  a  court  of  equity;  as  this  jurisdiction,  notwithstanding  the  extinction 
of  the  power  at  law,  would  compel  its  execution  in  favour  of  those  for  whose 
benefit  the  power  was  given.  As  to  the  power's  not  surviving  for  want  of  an 
interest,  lonl  Coke  himself,  both  here  and  in  other  places,  concedes,  that  if 
one  devises  lands  to  he  sold  by  his  executorSy  an  interest  will  pass.  See  post. 
181.  b.  236.  a.  Now  such  a  devise  so  resembles  devising  that  executors  shaU 
sdl  the  land,  as  to  give  the  distii\ction  made  between  them  the  appearance  of 
too  curious  and  overstrained  a  refinement;  such  as  rather  consists  in  the 
formal  arrangement  of  words,  than  of  any  thing  substantial.  But  the  subtlety 
of  the  distinction  is  not  the  only  objection  to  it;  lord  Hale,  whilst  he  was 
chief  baron  of  the  exchequer,  referring  to  a  case,  in  which  it  was  adjudged 
against  the  distinction.  Hardr.  419.  However,  it  has  been  adopted  in  cases 
since  the  first  publication  of  the  Coke  upon  Littleton.  Thus  in  the  case  oi 
Lovell  and  Barnes,  in  the  12th  of  Charles  the  first,  though  the  judges  held  that 
such  a  power  of  selling  given  to  two  executors  survived,  yet  they  disavowed 
founding  themselves  on  the  will's  passing  an  interest.  See  W.  Jo.  852,  and 
Cro.  Cha.  382.  Nay,  even  in  a  case  of  much  later  date,  lord  chancellor  King 
acted  as  if  he  deemed  the  distinction  settled  at  law ;  for  he  directed  the  heir  to 
join  in  a  sale,  in  which  his  concurrence  would  otherwise  have  been  unneces- 
sary. See  Yates  and  Compton,  2  P.  Wms.  308.  In  respect  to  the  operation 
of  such  a  devise,  considered  as  mere  authority,  the  strict  notion  about  naked 
powers  is  certainly  with  lord  Coke;  and  some  of  the  old  books,  besides 
those  cited  by  him,  very  much  favour  its  application  to  the  case  of  executors. 
Dy.  119.  ed.  1688,  the  case  in  marg.  and  Mo.  61.      But  there  are  some 

respectable 


113.  a.J         Of  Tenure  in  Burgage.  L.  2.  C.  10.  S.  169. 

49  B.  8. 16.  ^'  A.nd  thereof  make  a  feoffment,"     For  albeit  the  executors 

38  Ass.  3.  in  this  caso  have  no  estate  or  interest  in  the  land,  but  only  a 

ISK^Derise  3   ^'^^  ^"^^  naked  power,  yet  this  feoffment  amonnteth  to  an  alien- 

14  H.  8. 10.  '  *  atioDy  to  vest  the  land  in  the  feoffee,  as  it  appeareth  here^  and 

15  H.  7. 12.  b.     the  feoffee  shall  be  in  by  the  devisor. 

(9  Co.  77.  a.)  ^  ii^y 

respectable  authorities  the  other  way :  for  Perkins  is  of  opinion,  that  the  power 
of  selling  may  be  exercised  by  the  surviving  executor;  and  Brook  infers  the 
same  doctrine  to  be  the  point  adjudged  in  a  case  of  Edward  the  third;  and 
further,  it  was  held  accordingly,  by  three  Judges  in  the  reign  of  Charles  the 
first,  on  a  reference  to  them  out  of  chancery.  Perkins,  sect.  550.  Bro.  Abr. 
DemsCf  50.  and  the  case  of  Lovell  and  Barnes,  Cro.  Cha.  382.  W.  Jo.  352. 
This  latter  opinion  seems  most  likely  to  conform  to  the  meaning  of  a  will  in 
cases  of  this  sort;  for  it  can  scarcely  be  imagined,  that  a  testator,  when  he 
intrusts  his  executors  with  a  power  of  selling  land,  should  mean  to  have  those 
for  whose  benefit  he  directs  the  sale  disappointed  by  the  death  of  one  of  the 
-persons  invested  with  an  authority,  which  the  survivor  is  equally  capable  of 
executing.  Perhaps  too  it  may  be  possible  to  justify  the  opinion,  by  proving 
a  power  of  selling  thus  given  to  executors  to  be  something  more  than  the  case 
of  a  naked  power.  Where  a  naked  power  is  vested  in  two  or  more  nominaiimf 
without  any  reference  to  an  office  in  its  nature  liable  to  survivorship,  as  an 
executorship  is,  it  without  doubt  would  be  a  contradiction  of  the  general  rule 
to  allow  the  power  to  survive.  But  where  a  power  of  selling  is  given  to 
executOTB,  or  to  persons  nominattm  in  that  character,  it  is  not  wholly  irrecon- 
cilable with  the  rule  to  deem  a  surviving  executor  a  person  within  the  descrip- 
tion ;  for  by  the  death  of  one  executor,  the  whole  character  of  executors  becomes 
vested  in  the  survivor,  and  the  power  being  annexed  to  the  executors  ratione 
officii,  and  the  office  itself  surviving,  why  should  not  the  power  annexed  to  it 
also  survive,  as  well  as  where  it  survives  by  reason  of  being  coupled  with  an 
interest?  This  manner  of  accounting  for  the  opinion,  that  a  power  of  selling 
annexed  to  an  executorship  may  survive,  is  only  a  conjecture,  hazarded  for  the 
sake  of  reconciling  9k parttctUar  case  with  a  general  rule;  the  reasons  which  in- 
fluenced those  who  adopted  the  opinion  not  appearing  in  any  book  we  have 
seen.  However,  the  conjecture  is  agreeable  to  the  manner  in  which  lord  Hale, 
in  a  manuscript  note  on  a  Coke  upon  Littleton  we  have  been  favoured  with,  is 
represented  to  have  considered  the  power  as  surviving  when  given  to  two  exe- 
cutorS;  as  in  the  case  of  Lovell  and  Barnes.  The  words  of  the  note  are  these : 
Hale,  chief  barony  says  it  is  so,  because  (hey  were  to  sell  by  reason  officii;  yet 
the  law  stands  that  authorities  shaU  not  survive;  and  perhaps  it  had  been  others 
wise,  if  he  had  ordered  his  land  to  be  sold  by  A,  and  B,  not  being  named  «c«- 
cutors,  and  one  of  them  had  died,  for  that  seems  to  be  a  personal  trust.  The 
conjecture  also  receives  great  countenance  from  some  books,  in  which  it  is 
said,  that  such  a  power  of  soiling  given  to  executors  shall  pass  to  their  execu- 
tors and  administrators;  for  if  an  authority,  not  being  coupled  with  an  interest, 
becomes  transmissible  in  the^way  of  succession  in  infinitum  till  executed,  by 
reason  of  its  being  given  to  executors,  much  more  may  it  survive  for  a  like 
reason.  Kelw.  44.  2  Brownl.  194.  If  indeed  the  doctrine  in  the  books  we 
refer  to  is  well  founded,  it  will  prove  a  power  of  seUing  land  given  to  executors 
capable  both  of  transmission  and  suroivorsJiip.  But  whether  lord  Coke's 
notion  of  the  power  not  surviving,  or  the  opposite  one,  most  conforms  to  strict- 
ness  of  law,  is  not  now  of  anv  great  importance;  as  such  a  power,  though  ex- 
tinct at  law,  would  certainly  be  enforced  in  equity.  This  has  long  been  the 
practice  of  our  courts  of  equity;  these  rightly  deeming  the  purpose  for  which 
the  testator  directs  the  money  arising  from  the  sale  to  be  applied,  to  be  the 
substantial  part  of  the  devise,  and  the  persons  named  to  execute  the  power  of 
selling  to  be  mere  trustees;  which  brings  the  case  within  the  genend  rule  of 

equity^ 


L.  2.  C.  10.  S.  169.    Of  Tenure  in  Burgage.      [113.  a. 

''  By  deed  or  without  deedy   And  therefore  if  by  the  cuatome  10  H.  6. 
a  man  deTiseth,  that  a  reversion  or  any  other  thing  that  Ijeth  in  (^  ^^»-  3^-) 
grant  shall  be  sold  by  the  executors,  they  may  sell  the  same 
without  deed  (3);  for  the  vendee  shall  be  in  by  the  devisor,  and 
not  by  the  executors,  as  hath  beene  said. 

« 

''  Conmetudo  ex  certA  catuA  rattonahili  tmicUA  prxvat  commu- 
nem  legem  "  Quia  consuetude  contra  roHonem  introducta  po- 
Hits  usurpatio  qudm  consuetude  appeUari  debet  Consuetude 
prcescripia  et  l^tima  vincit  legem. 

'^  Privat  communem  legem."    For  no  eustome  or  prescription  4  g.  4.  4. 
can  take  away  the  force  of  an  act  of  parliament  (4) :  and  there-  11  H.  4.  7. 
fore  Littleton  materially  speaketh  here  of  the  common  law.  f^^k^'i^l* 

9H.  6.  66.    8H.  7.4.    8  Elis.  Dier,  247.    (3  Roll  Abr.  366.    4  Inet  27^1  208.  303.) 


equity,  that  a  trust  shall  never  fail  of  execution  for  want  of  a  trustee,  and  that 
if  one  is  wanting  the  court  shall  execute  the  office.  The  relief  is  administered 
by  considering  the  land,  in  whatever  person  vested,  as  bound  by  the  trust,  an'I 
compelling  the  heir,  or  other  person  having  the  legal  estate,  to  perform  it. 
There  are  many  printed  precedents  of  thus  executing  not  onlv  powers  actually 
extinct  at  law,  or  supposed  to  be  so,  but  also  such  as,  in  pomt  of  law,  either 
for  want  of  the  will's  naming  by  whom  they  should  be  executed,  or  because 
those  named  had  died  before  the  testator,  never  could  exist  or  take  effect.  Some 
of  these  precedents  are  as  early  as  the  reign  of  Charles  the  first.  See  Locton 
and  Locton,  2  Freem.  136,  and  1  Cha.  Cas.  179.  G.^rfoot  and  Garfoot,  1  Cha. 
Cas.  35.  Gwilliam  and  Rowel,  Hardr.  204.  Pitt  and  Pelham,  2  Freem.  134. 
1  Cha.  Rep.  283,  and  1  Cha.  Cas.  176.  T.  Jo.  26.  1  Lev.  304.  Sec  also 
Max.  of  Eq.  57,  and  Vin.  Abr.  Devise,  Q.  e.  and  S.  e.  Nor  do  the  courts  of 
equity  appear  ever  to  have  confined  this  relief,  as  they  certainly  do  many  kinds 
of  aid,  to  persons  of  particular  and  favoured  descriptions,  such  as  wife,  chil- 
dren, or  creditors ;  for  though  in  some  of  the  old  cases,  the  persons  relieved 
were  of  one  or  other  of  these  descriptions,  yet  in  others  nearly  of  the  same 
time  the  parties  are  not  stated  to  have  fallen  within  either  of  them;  and  we 
have  not  heard  of  any  case,  in  which  relief  has  been  refused  on  that  account. 
See  Locton  and  Locton  already  cited,  and  the  case  of  Tenant  and  Browne 
cited  in  1  Cha.  Cas.  180.  The  reason  of  not  favouring  particular  persons  in 
this  instance  will  appear  evident,  when  it  is  considered,  that  testamentary  powers 
to  sell  are  deemed  to  he  in  the  nature  of  trusts,  and  trusts  are  executed  in 
equity  for  all  persons  indiscriminately^. — ^Lord  Coke  next  takes  for  granted,  that 
if  there  is  a  devise  to  A.  for  life,  and  that  after  his  decease  the  lands  shall  le 
sold  hy  the  testator's  executors,  they  cannot  sell  the  reversion,  but  must  wait  till 
the  death  of  the  wife :  and  the  case  cited  from  Bro.  Abr.  Devise,  pi.  1,  coun- 
tenances this  opinion.  But  in  one  report  judge  Haughton  argues,  that  the 
words  after  the  decease  of  the  tenant  for  life,  mean  only  to  mark  the  determi- 
nation of  his  estate,  not  to  limit  the  time  for  sale,  and  therefore,  that  a  sale  may 
be  in  his  life-time ;  and  in  another,  judge  Clench  expresses  himself  almost  to 
the  same  purpose.  2  Bulst.  125.  Godb.  46.  There  is  also  a  case  against 
lord  Coke  in  2  Leon.  220,  and  the  point  is  doubted  in  Cro.  Cha.  382*. — See 
further  in  respect  to  such  devises,  Vin.  Abr.  K.  e.  to  S.  e. — [Note  146.] 

(3)  The  case  cited  in  the  margin  from  19  H.  6.  is  in  fo.  23. 

(4)  See  115.  a.  ante  81.  b.  [^  also  1  Term  R.  723.  3  Term.  R.  271.] 

*  But  te  Anon.  Exoheq.  1800,  ot^  in  Mr.  Stigden'*  TmoHm  0/  Powen,  Zd  ed.  p.  278. 
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Sect.  170. 


j\^D  notCy  that  no  ctutame  i%  to  bee  aUowedy  btU  stieh  etistomey  a$  hath 
binuted  by  title  ofpredcriptiony  that  is  to  gay ,  from  time  out  ofminde. 
But  divers  opinions  have  beene  of  time  out  of  minde,  ^e.  and  of  title  of 
prescrtptiany  which  is  all  one  in  the  law.  For  some  have  saidy  that  time 
out  of  mind  should  bee  said  from  time  of  limitation  in  a  writ  of  right; 
that  is  to  saj/y  from  the  time  of  king  Richard  the  first  after  the  Comjuesty 
as  is  given  by  the  statute  of  Westminster  thefirsty  for  that  a  unit  of  right 
is  the  most  high  writ  in  his  naturey  that  may  be.  And  by  such  a  writ  a 
man  may  recover  his  right  of  the  possession  of  his  ancestors  of  the  most 
ancient  timcy  that  any  man  may  by  any  writ  by  the  law,  ^c.  And  in 
so  much  th€U  it  is  given  by  the  said  estatutCy  that  in  a  writ  of  right  none 
shaU  be  heard  to  demand  of  the  seisin  of  his  ancestors  of  longer  time 
than  of  the  time  of  king  Richard  aforesaidy  therefore  this  is  proved, 
that  continuance  of  possessiony  or  other  customs  and  usages  used  after 
the  same  time  (puis  le  dit  temps)*,  is  the  title  of  prescriptiony  d'c.  And 
this  is  certaine.  And  others  have  saidy  that  well  and  truth  %t  iSy  that 
seisin  and  continuance  after\  the  limitationy  ^e.  is  a  title  of  prescrip- 
tion (puis  le  dit  limitation  (1)  est  un  title  de  prescription),  as  is  afore- 
saidy and  by  the  cause  aforesaid.  But  they  have  saydy  that  there  is  also 
another  title  of  prescriptiony  that  was  at  the  common  law  before  any  es- 
tatute  of  limitation  of  writSy  ^c.  and  that  it  wasy  where  a  customcy  or 
usagcy  or  other  thingy  hath  beene  usedy  for  time  whereof  mind  of  man 
runneth  not  to  the  contrary.  And  they  have  saidy  that  this  is  proved 
by  the  pleading y  where  a  man  will  plead  a  title  of  prescription  of  eus- 
tome.  (2).  See  shall  sayy  that  such  custome  hath  beene  used  from  time 
whereof  the  memory  of  men  runneth  not  to  the  contrary y  that  is  as  much 
as  to  sayy  when  such  a  matter  is  pleadedy  that  no  man  then  alive  hath 
heard  any  proof e  of  the  contrary;  nor  hath  no  knowledge  to  the  con- 
trary  ;  and  insomuch  that  stich  title  of  prescription  was  at  the  common 
lawy  and  not  put  otU  by  an  estatutCy  ergo,  it  abideth  as  it  was  at  the 
common  law ;  and  the  rathery  insomuch  thcU  the  said  limitation  of  a 
writ  of  right  (8)  is  of  so  long  time  passed  (4).  Ideo  qu»re  de  hoc.  And 
many  other  customes  and  usages  have  sticn  ancient  boroughes. 

(i Co.  Luttwi's    ^^PRESCRIPTION."     Prescription   is  a  title  taking  his 
CMC.    9  Co.  67.     -^     substance  of  use  and  time  allowed  by  the  law.     I^'se- 

9  H-fiW    Ant* 

265  266.  scrtpdo  est  tttuius  ex  usu  et  tempore    suhstanttam 

1  Sid.  161.         19*  capiens  ah  atUhoritate  legis.   In  the  common  law  f  113.1 
1  Roll.  Abr.        a  prescription,  which  is  persona],  is  for  the  most  part  L    h.     J 
Cro  ChL  175 )    ^PPly^^  ^  persons,  being  made  in  the  name  of  a  cer- 
(4  Co.  36.)  tain  person  and  of  his  ancestors,  or  those  whose  estate  he  hath ; 

or  in  bodies  politique  or  corporate  and  their  predecessors;  for  as 
a  naturall  body  is  said  to  have  ancestors,  so  a  body  politique  or 

corporate 

*  I%e  French  vmrd  pins  ieemt  here  to  eign^fy  from  or  ever  sinoe  and  not  after  a» 
lord  Ooke  tranelatet  it.     See  Mr.  Rit»o*»  Inir.  p.  110,  111. 

f  See  the  note  above,  and  Mr,  Rtteo'e  Intr,  uhi  eupra. 


I 


1)  dhc,  in  L.  and  M.  and  Roh.     (3)  dhc.  in  L.  and  M.  and  Roh. 

2)  dhc,  in  L.  and  M.  and  Reh.     (4)  dhc.  in  L.  and  M.  and  Roh. 
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coqKHrate  is  said  to  haye  predecessors.    And  a  cnstome,  which 
is  local,  is  alledged  in  no  person,  bnt  lajd  within  some  manor  or 
other  place.     As  taking  one  example  for  many.     L  S.  seised  of  {^  Clo.  60. «.  ^ 
the  manner  of  Z>.  in  fee  prescribeth  thus:  that  /.  8.  his  ances-  ijbI  4.  i  s. 
tors,  and  all  those  whose  estate  he  hath  in  the  sayd  manner,  MarMB,  ^.  * 
have  time  ont  of  minde  of  man  had  and  need  to  have  common  of  Presor.  100. 
pasture,  &g.  in  snch  a  place,  &o.  being  the  land  of  some  other,  \J^j^'^^'  ^^' 
&c.  as  pertaining  to  the  sayd  manner.     This  properly  we  call  a  Bar.  277. 
prescription.     A  custome  is  in  this  manner.     A  copyholder  of  43  E.  8. 82. 
the  manner  of  D.  doth  plead  that  within  the  same  manner,  there  L^^e^ii 
is  and  hath  beene  such  a  custome  time  out  of  mind  of  man  used,  is  e.  2!  tit! 
that  all  the  copyholders  of  the  said  manner  have  had  and  used  to  PresoripL  63. 
have  common  of  ^ture,  &o.  in  such  a  wast  of  the  lord,  parcell  1q^|!|^  27  41 
of  the  said  mannor,  &c.  where  the  person  neither  doth  or  can  21  b.  4. 53, 64. 
prescribe,  but  alledgeth  the  custome  within  the  mannor.    But  (0  Co.  67.) 
Doth  to  customes  and  prescriptions,  these  two  things  are  incidents 
inseparable,  viz.  possession  or  usage,  and  time.  Possession  must 
have  three  qualities  :  it  must  be  long,  continual,  and  peaceable ; 
longa,  conHnua,  et  pacifica  ;  for  it  is  said,  trajisferuntur  dominta,  Bract  fo.  51, 52. 
tine  tittdo,  et  traditionejper  utucaptionemj  8cil.  per  longam,  con- 
Hnua/mj  et  pacificam possessionem,  Longaji.  e,  per  spa tium  tern' 
ports  per  lej^m  definitumy  of  which  hereafter  Bhall  be  spoken. 
Continuam  dicOy  ita  qubd  rum  sit  legitimh  interrupta. 


[X14:.  1  99*  Pcunfica/m  dico,  quia  si  contentiosa  fuerit,  idem 
a.  J  erit  quodprius,  si  contentio  fuerit  justa.  Ut  si  verus 
dominus,  statim  ci^m  intrusor  vd  disseisor  ingressus 
fuerit  seisinam,  nitaiur  tales  viribus  repeUere,  et  expdlerey  licet 
id  quod  inceperit  perducere  nonpossit  ad  effectum,  dum  tamen 
cUm  de/ecerit  diUgens  sit  ad  impeirandum  et  prosequendum,  Bp^ct.  fo.  222.  b. 
Longus  usus  nee  per  vim,  nee  dam,  necprecaridy  dsc. 

If  a  man  prescribeth  to  have  a  rent,  and  likewise  to  take  a 
distresse  for  the  same,  it  cannot  bee  avoyded  by  pleading,  that  is  K  4.  6. 
the  rent  hath  beene  always  payd  by  cohersion,  albeit  it  began 
by  wrong. 

"  A  title  of  prescription^*  Seeing  that  prescription  maketh  a 
title,  it  is  to  be  scene ;  first,  to  what  things  a  man  may  make  a 
title  by  prescription  without  charter;  and  secondly,  how  it  may 
be  lost  by  interruption. 

For  the  first,  as  to  such  franchises  and  liberties  as  cannot  be 
seised  as  forfeited,  before  the  cause  of  forfeiture  appeare  of  ^^^'^  *2?r**  ^ 
record,  no  man  can  make  a  title  by  prescription,  because  that  21  H.  0. 
prescription  being  but  an  usage  in  pais,  it  cannot  [*]  extend  to  Preseript  44. 
such  things  as  cannot  bee  seised,  nor  had,  without  matter  of  V^^*,^'^ 
record  :  as  to  the  goods  and  chattels  of  traitors,  felons,  felons  of  9  h.  7. 11. 20. 
themselves,  fugitives,  of  those  that  be  put  in  exigent,  deodands,  7  H.  0. 45. 

conusance  of  pleas,  to  make  a  corporation,  to  have  \^^'^^l'^' 

[114.1  a  sanctuary,  to  make  a  JI9*  coroner,  &c.  to  make  con-  2  e.  4.  26* 
b.     J  servators  of  the  peace,  &c.  (1).  (9  Co.  59. 

•^  r        7         N   /  Doe.  Plao.  108. 

2  Roll.  Abr.  270.)  [*]  Fleta,  lib.  1.  cap.  25.  Brit  f.  6,  A  15.  44  Ass.  p.  8. 
49  B.  3. 3.  Stannf.  PI.  Cor.  21.  51.  6  Co.  1 09,  110.  9  Co.  29.  (Post  195.  a.  2  RoU. 
Abr.  114.  265.)    (2  Ro.  Abr.  270.    0  Co.  29.    Post  195.  a.) 

[c]  But 


(1)  See  an  observation  on  this  doctrine  against  prescribing  to  make  con- 
servators of  the  peace^  in  2  Hawk.  PL  0.  b.  2.  0.  8;  s.  10.  27  H.  8^  c.  4.  s.  2. 


[«]  22  E.  3. 
OoroD.  241. 
0  H.  7. 11. 20. 
18  n.  6. 
Prescript  45. 
11  H.  4.  10. 
21  H.  7. 83. 

0  B.  4.  12. 
39  E.  3.  35. 
46  £.  3. 16. 
11  H.  6. 25. 
P.  N.  B.  91. 

1  H.  7.  24. 
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I'e]  But  to  treasure  trove,  waifes,  estraies,  wrecke  of  sea,  to' 
cl  pleas;  courts  of  leets,  hundreds,  &c.  infange  thiefe,  outfange 
thiefe,  to  have  a  parke,  warren,  royall  fishes ;  as  wales,  stur- 
gions,  &c.  fajres,  markets,  franke  foldage,  the  keeping  of  a  gaole, 
telle,  a  corporation  by  prescription,  and  the  like,  a  man  may 
make  a  title  by  usage  and  prescription  onely  without  any  matter 
of  record.  [*]  Vide  Sect.  310,  wnere  a  man  shall  make  a  title 
to  lands  by  prescription. 

But  it  is  to  be  observed,  [/]  that  although  a  man  cannot,  as  is 
aforesaid,  prescribe  in  the  said  franchise  to  have  bona  et  cataJia 
StAiinV.  PI.  Cor.  P^^i^orumf  fdonuiUf  dsc,  yet  may  they  and  the  like  bee  had 
38.  44  E.  3. 4.  obliquely,  or  by  a  meane  by  prescription ;  for  a  county  palatine 
22B.  4. 43,  44.  m^y  \^  claimed  by  prescription,  and  by  reaacA  thereof  to  have 
PrMorip.'s?.  *     hona  et  caiaUa  prodttomm,  /elonuniy  dhc» 

44A8s.pl.  V*]8H.  6. 16.  [/]12B.  4.  16.  82  H.  6.  25.  12  Elii.  Bier,  288,  289. 
11  B.  3.  tit.  taane,  40.  (2  Ro.  Abr.  271.  2  Inet  19.  Cro.  Jam.  155,  156.  454. 
15  B.  8.  UL  Judgment,  133.    14  B.  8.  ibid.  155. 

As  to  the  second,  by  what  meanes  a  title  by  prescription,  or 
custome,  may  be  lost  by  interruption.  It  is  to  be  knowne,  that 
the  title,  being  once  gained  by  prescription  or  custome,  cannot 
be  lost  by  interruption  of  the  possession  for  ten  or  twenty  yeares, 
but  by  interruption  in  the  right;  as  if  man  have  had  a  rent  or 
common  by  prescription,  unity  of  possession  of  as  high  and 
perdurable  estate  is  an  interruption  in  the  right. 

In  a  writ  of  mesne  the  plaintife  made  his  title  by  prescription, 
that  the  defendant  and  his  ancestors  had  apquited  the  plaintife 
and  his  ancestors  and  the  terre-tenant  time  out  of  minde,  &c.  the 
defendant  took  issue,  that  the  defendant  and  his  ancestors  had 
not  acquited  the  plaintife  and  his  ancestors  and  the  terre-tenant ; 
and  the  jury  gave  a  special  verdict  that  the  grandfather  of  the 
plaintife  was  enfeoffed  by  one  Affn^s,  and  that  Agnes  and  her 
ancestors  were  acquitted  by  the  ancestors  of  the  defendant  time 
out  of  minde  before  that  time,  since  which  time  no  acquitall  had 
beene:  and  it  was  adjudged  and  affirmed  in  a  writ  of  error,  that 
the  plaintife  should  recover  his  acquitall,  for  that  there  was  once 
a  title  by  prescription  vested,  which  cannot  be  taken  away  by  a 
wrongfull  cesser  to  acquite  of  late  time :  and  albeit  the  verdict 
had  found  against  the  letter  of  the  issue,  yet  for  that  the  sub- 
stance of  the  issue  was  found,  viz.  a  sufficient  title  by  prescription, 
it  was  adjudged  both  by  the  court  of  common  pleas,  and  in  the 
writ  of  error  oy  the  court  of  king's  bench  for  the  plaintife ;  which 
is  worthy  of  observation.  So  a  modus  decimandi  was  alleged 
[*]  by  prescription  time  out  of  mind  for  tithes  of  lambes;  and 
thereupon  issue  joyned  ;  and  the  jury  found,  that  before  twenty 
yeares  then  last  past  there  was  such  a  prescription,  and  that  for 
these  twenty  yeares  he  had  paid  tithe  lambe  in  specie.  And  it  was 
objected,  1.  That  the  issue  was  found  against  the  plaintife,  for 
that  the  prescription  was  generall  for  all  the  time  of  prescription, 
and  twenty  yeares  fail  thereof.  2.  That  the  party  by  payment  of 
(2  Co^  Bishop  of  tithes  in  specie  had  waived  the  prescription  or  custome.  But  it 
6  Co.  69.  ^^^  adjudged  for  the  plaintife  in  the  prohibition ;  for  albeit  the 

3  Co.  9.    2  Ro.    modus  decimandihsid  not  bin  paid  by  the  space  of  twenty  yeares, 
^br.  292.)  jQi^  i\^Q  prescription  being  found,  the  substance  of  the  issue  is 

found  for  the  plaintife.  And  if  a  man  hath  a  common  by  pre- 
scription, and  taketh  a  lease  of  the  land  for  twenty  yeares, 
whereby  the  common  is  suspended,  after  the  yeares  ended  he 
may  olaime  the  common  generally  by  prescription^  for  that  the 

suspension 


(2  Ro.  Abr. 
271. 278.) 


[»]  Mich.  43. 
A  44  Blix.  in  a 
prohibition  be- 
twoene  Nowell 
pi.  and  Hicks 
▼tear  of  Edmon 
ton  defendant 
in  the  King's 
Bench. 
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suspension  was' but  to  the  possession  and  not  to  the  right,  and  the 
inheritance  of  the  common  did  alwayes  rcmaine;  and  when  a 
prescription  or  custome  doth  make  a  title  of  inheritance  (as 
Littleton  speaketh),  the  partie  cannot  alter  or  waive  the  same 
in  pais  (2). 

''  Time  out  ofmindcj  <Scc.  and  oftiUe  of  pre9cription^  which  u  (Br.  A  StacL 
all  one  in  law.**     So  as  the  time  prescribed  or  defined  by  law  is,  ^^*  ^) 
time  whereof  there  is  no  memorie  of  man  to  the  contrary, 
[e]  Omni»  querela,  et  omni$  actio  injuriarum,  limita  infra  certa  [«]  Braeton, 
tempora,  ^^^'  ^^^' 

'<  Time  of  lirMkition**     Limitation,  as  it  is  taken  in  law,  is  (i  Ro.  Abr. 
a  oertaine  time  prescribed  by  statute,  within   the  which   the  ^^^') 
demandant  in  the  action  must  prove  himselfe  or  some  of  his 
ancestors  to  be  seised. 

"  In  a  writ  of  right"     In  f/]  ancient  time  the  limitation  in  r/]  Rei^st  168. 
a  writ  of  right  was  from  the  time  of  H.  1.  whereof  it  was  said  j^'J**'*  ^®- ^^3* 
d  tempore  regis  Henrici  senioris.     After  that  by  the  statute  of  34  ^'g'^Q^ 
lg'\  Merton  the  limitation  was  from  the  time  of  H.  2.  and  by  the  M  Stat,  de 
statute  [h]  of  W.  1.  the  limitation  was  from  the  time  of  ^.  1.  Mert  20  H.8. 
And  this  is  that  limitation,  that  Littleton  here  speaketh  of.  rj^i  ^^^^  ^  ^^ 
Whereof  in  the  Mirror  in  reproofe  of  the  law  it  is  thus  said :  3  B.  1.  0.  8. 
[i]  Abusion  est  de  counter  cy  longe  temps  dount  nul  ne  poet  Vide  W.  2. 
testmoigner  de  vieu  et  de  oyer,  que  ne  dure  my  generalment  ouster  }^  Mirio** 
40  ans,  oa.  5.  eeot  1. 


[115. "I     99*  Time  of  limitation  is  twofold ;  first,  in  writs;  and 
a.     J  that  is  by  divers  acts  of  parliament :  secondly,  to  make  Glanvil.  H.  13. 
a  title  to  any  inheritance :  and  that  (as  Littleton  here  JJ;  ^'  *  ^*- 

•xL\  •    t     xL  1  ^  Mirror,  ca.  6. 

saith)  IS  by  the  common  law.  ,eot  4.    Fleta, 

Limitation  of  times  in  writs  is  provided  by  the  said  statute  of  1.  2.  c.  38.  k 
Merton  (1),  and  after  by  the  said  statute  of  W.  1.  which  Littleton  J- *•  J- *•     ^j*- 
here  citcth,  and  which  was  in  force  when  he  wrote,  but  is  since  Braeton  1.  2.  * 
altered  by  a  profitable  and  necessary  statute  [k]  made  anno  f.  62.  and  f.  179. 
32  27.  8.  and  by  that  act,  the  former  limitation  of  time  in  a  writ  ??f\«^n  « 
of  right  is  changed  and  reduced  to  threescore  yeares  next  before  i^^  2.    See  the 
the  teste  of  the  writ;  and  so  of  other  actions,  as  by  the  statute  at  eecond  part  of 
large   appeareth.     But   it  is  to  be  observed,  that  this  act  of  *J{«  InBtUutes. 
32  II.  8.  extendeth  [;]  not  to  a  formedon  in  the  discender  (2),  ^q  ^jjlh!"  lb  k 

11  Elis.  Dyer,  278.  FiUwilliam'B  case. 

nor 

(2)  It  is  observable,  that  Mr.  Serjeant  Eolle  has  incorporated  most  of  the 
preceding  passages  relative  to  prescription  into  his  Abridgment.  See  Ro.  Abr. 
tit.  Prescription^  and  the  additional  matter  in  Yin.  Abr.  same  title,  R.  S.  T. 

(1)  See  cap.  39,  and  lord  Coke's  Commentary  upon  it  in  2  Inst.  238. 

r2)  The  statute  mentions  formedons  in  remainder  and  reverter,  and  limits  them 
to  fifty  years ;  but  omits  formedon  in  descender.  Nor  is  the  latter  deemed  to 
be  comprehended  within  the  clause  of  the  statute  relative  to  writs  of  right; 
for  a  formedon  is  not  in  the  strict  sense  a  writ  of  right ;  though  it  certainly  is 
in  the  nature  of  one,  the  mere  right  being  equally  triable  in  both.  Accordingly, 
in  the  case  cited  by  lord  Coke  from  Dyer,  three  judges  held,  that  a  formedon  in 
descender  was  not  within  the  statute.  The  other  judge  doubted.  See  also  the 
additional  case  in  the  margin  of  Dy.  ed.  1688^  fol.  278.  a.     Bat  as  the  21  Jam.  1. 

0.  16, 
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nor  to  the  senrioes  of  escaage  homage  and  fealty  (8),  for  a  man 

may  live  above  the  time  limited  by  the  act.     Neither  doth  it 

extend  to  any  other  eervicey  which  by  common  possibility  may 

not  happen  or  become  dne  within  sixty  yeares,  as  to  C9ver  the 

hall  of  the  lord,  or  to  attend  on  his  lord  when  he  goeth  to  warre, 

or  the  like ;  nor  where  the  seisin  is  not  traversable  or  issuable  (4). 

4  Co.  10,  A 11.    Neither  doth  it  extend  to  a  rent  created  by  deed  (5),  nor  to  a 

f^Ts^'r^t       '*'**  reserved  upon  any  particular  estate;  for  [m]  in  the  one  case 

sir  wuUftm  '       ^^®  ^^^  ^^  ^^®  ^^^^^f  ^^^  ^^  ^^^  Other  the  reservation ;  nor  to  any 

Fo9tfir*a  oMe.      writ  of  right  of  advowson,  quare  impedii,  or  assise  of  darreine 

presetUment  (for  there  was  a  parson  of  one  of  my  churches  that 

nad  been  incumbent  there  above  fifty  yearns,  and  dyed  but 

lately)  or  any  writ  of  right  of  ward,  or  ravirfRuent  of  ward,  &c. 

V^'  ^*'"*'^    ^^*  ^^y  "®  ^®^'  "  *^^y  ^®^  before  the  statute  of  32  ff.  8.  (6). 

Vide'ir  k  3. 11.  ^^^  hereof  thus  much  for  the  better  understanding  of  Litdetmi 

PL  Com.  871.  b.'  shall  suffice  (7). 

c.  16,  requires  formedons  of  every  kind  to  be  brought  within  twenty  years 
after  the  descent  of  the  title,  this  defect  of  the  former  statute  is  now  of  no 
consequence. — [Note  148.] 

(3^  Aoc.  3  Lev.  21. 
^  (4:)  The  reason  is  plainly  this.  The  limitation  in  the  32d  of  Henry  the 
eighth  is  wholly  referrible  to  seisin ;  the  statute  requiring  a  seisin  within  a 
certain  time,  according  to  the  nature  of  the  writ ;  that  is,  sixty  years  for  writs 
of  rigJUy  fifty  for  possessory  writs  founded  on  an  ancestor's  possession^  thirty  for 
possessory  writs  founded  on  the  party's  own  possession,  and  so  on.  Now  the 
limitation  being  thus  dated  from  a  seisin,  it  would  be  absurd  to  extend  the 
statute  to  actions,  in  which  seisin,  not  being  issuable,  can  never  become  the 
subject  of  evidence  or  trial. — [Note  149.] 

(5)  This  was  the  point  adjuged  in  sir  William  Foster's  case,  cited  by  lord 
Coke  in  the  margin;  and  there  is  a  much  earlier  adjudication  to  the  same  effect 
in  Moore.  See  Mo.  31.  The  reason  of  this  exemption  of  rents  created  by  deed 
out  of  the  statute  is  of  the  samo  kind  as  is  explained  in  note  4;  the  statute 
pointing  at  rents,  to  which  the  title  is  by  seisin.  But  according  to  sir  William 
Jones,  such  exemption  should  be  understood  with  this  qualification ;  that  the 
certainty  of  the  rent  should  appear  in  the  deed ;  because  otherwise  the  quantum 
or  quality  of  the  rent  is  no  more  ascertained  by  the  deed  than  if  there  was  not 
one  existing.  Therefore  if  the  rent  is  created  by  reference  to  something  out  of 
the  deed,  as  by  reserving  such  rent  as  the  person  reserving  pays  over|  without 
expressing  what  that  is,  and  the  latter  rent  not  having  commenced  by  deed  is 
one  of  which  seisin  is  the  proper  proof;  in  such  a  case  seisin,  as  sir  William 
Jones  thought,  is  equally  requisite  to  both  rents,  and  consequently  both  ought 
equally  to  be  deemed  within  the  limitation  of  the  32  of  Hen.  8.  See  W.  Jo. 
238.    2Vem.  235.    3  Lev.  21.    2  Atk.  71.— [Note  150.] 

(6)  It  was  doubtful  whether  the  «8everal«writs  here  mentioned,  in  respect  to 
advowsons  and  wardships,  were  not  within  the  statute  of  Henry  the  eighth ;  and 
to  remove  this  doubt  a  statute  of  Mary  cited  by  lord  Coke  was  make,  declaring 
that  the  former  statute  should  not  extend  to  them.  The  reasons  of  that  statute 
are  fully  explained  in  Plowden.  See  fol.  371.  But  so  far  as  regards  advowsons^ 
this  statute  of  Mary  is  no  longer  of  any  use;  it  being  enacted  by  tHe  7th  of 
Anne,  c.  18,  that  no  usurpation  shall  displace  the  estate  of  the  patron,  and  that 
he  may  be  present  on  the  next  avoidance,  as  if  there  had  not  been  any  usurpa- 
tion; which  provision  in  effect  takes  away  all  limitation  of  suits  about  the  right 
o£  patronage.     See  3  Blackst.  Comm.  5th  ed.  250.— [Note  151.] 

(7)  See  further  as  to  the  statute  of  32  Hen.  8.  Brooke's  reading  upon  it. 
Since  the  32  of  Hen.  8.  there  have  been  various  statutes  for  limitation  of  the 

time 
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'•  From  the  time  of  king  Richard  thefint."     And  that  wm  Vide  84  H.  6. 8«. 
intended  from  the  first  day  of  hia  raigne ;  for  (^/rom  the  time) 
being  indefinitely,  doth  include  the  whole  time  of  his  raigne^ 
which  is  to  be  obeerred. 

"  A  writ  of  right"  Breve  de  reto ;  so  called,  for  that  the 
words  in  the  writ  of  right  are,  qabdsine  dilatUme  plenum  rectum 
tenea$. 

"  Title  o/  prescription  at  the  common  law,  dec,  for  the  time  Bnwt  lib.  4. 

whereof  mind  of  man  runnethnot  to  the  cAmtrary  J*  Docere  oportet  m'^^-u  4^ 

longum  tempusy  &  kmgum  usum  Ulumj  viz,  qui  excedit  memoriam  ^mp,  24. 

hominum;  tale  enim  tempui  tufficit  pro  jure.  (5  Co.  72.     Dr. 

%  k  Stnd.  16.  b.) 

"  Anyproofe  of  the  cojUrary,"  For  if  there  be  any  sufficient 
proofe  of  record  or  writing  to  the  contrary,  albeit  it  exceed  the 
memory,  or  proper  knowledge  of  any  man  living,  yet  is  it  within 
the  memory  of  man :  for  memory  or  knowledge  is  two-fold. 
First,  by  knowledge  by  proofe,  as  by  record  or  sufficient  matter  rs  Oo.  121.) 
of  writing.  Secondly,  by  his  owne  proper  knowledge.    A  record  ^J  Am.  26. 
or  sufficient  matter  in  writing  are  good  memorialTs ;  for  litera  ^  gfj.  26. 
scripta  manet.     And  therefore  it  is  said,  when  wo  will  by  any  5  H.r.'io. 
record  or  writing  commit  the  memory  of  any  thing  to  posterity,  ®  ^-  7-  ^•• 
it  is  a&idf  tradere  memorice.  And  this  is  the  reason,  that  regularly  j^^^'  28  Elii 
a  man  cannot  prescribe  or  alledge  a  oustome  against  a  statute,  278. ' 
because  that  is  matter  of  record,  and  is  the  highest  proofe  and 
matter  of  record  in  law.     But  yet  a  man  may  prescribe  against 
an  act  of  parliament,  when  his  prescription  or  custome  is  saved 
or  preserved  by  another  act  of  parliament. 

There  is  also  a  diversity  betweene  an  act  of  parliament  in  the  (S  Ro.  Abr.  286. 
negative  and  in  the  affirmative ;  for  the  affirmative  act  doth  not  208*  308  ^^ 
take  away  a  custome  (8) ;  as  the  statutes  of  wills  of  32  and  2  Intt.  20. 
34  A,  8.  doe  not  take  away  a  custome  to  devise  lands,  as  it  hath  11  Go. 68. 
beene  often  adjudged.     Moreover,  there  is  a  diversity  betweene  jL^  ^^'2?7 
statutes  that  be  in  the  negative }  for  if  a  statute  in  the  negative  oro.  Jain.*8i3 
be  declarative  of  the  ancient  law,  that  is  in  affirmance  of  the  2RoLAbr.266.) 
common  law,  there  as  well  as  a  man  may  prescribe  or  alledge  a 
custome  against  the  common  law,  so  a  man  may  doe  against  such 
a  statute ;  for,  as  our  author  saith,  corusuettidoj  dsc.privat  commu- 
nem  legem  (9).     As  the  statute  of  Magna  CAartoprovideth  that  JJjfg*,^'*'**' 

no  (2  Leon.  28.) 

time  for  bringing  actions ;  of  which  the  principal  and  general  one  is  the  21  of 
Jam.  c.  16.  See  tit.  Temps  in  Com.  Dig.  and  tit.  Limitation  in  the  other 
Abridgments. — [Note  162.] 

(8)  This  rule  about  affirmative  statutes  is  very  common  in  the  books.  See 
the  references  in  the  margin  of  I^owd.  Engl.  ed.  112.  In  another  place  lord 
Coke  lays  down  a  like  rule  as  to  their  not  taking  away  the  common  law,  bat 
with  more  particularity ;  for  his  words  are,  that  a  statute  m^ide  in  the  affirmo' 
tive  without  any  negative  expressed  or  implied,  doth  not  take  away  the  commo>n 
law.  2  Inst.  200.  This  seems  to  be  the  justest  way  of  stating  the  rule  both 
as  to  common  law  and  customs.  See  further  Plowd.  113,  and  the  references  in 
the  marein  of  £ngl.  edit.  Hatt.  on  Stat.  83.  4  Com.  Dig.  339.  432.  Elmee's 
case,  1  And.  71,  and  Dy.  373.  pL  13.  and  Jones  and  Jmith,  2  Bulstr.  ^6.— - 
[Note  153.] 

(9)  This  appears  to  be  a  good  rule ;  for  if  a  statute  is  merely  declaratory  of 
the  common  law^  the  latter  should  be  construed  as  it  was  before  the  leeognitioii 

by 
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no  leet  sball  be  holden  but  twice  in  the  yeare  (10),  yet  a  man 
may  prescribe  to  hold  it  oftener,  and  at  other  times  (11);  for 

that 

by  parliament;  and  conseqaently  its  operation  should  not  be  extended  to  the 
destruction  of  prescriptions  and  customs  which  were  before  allowable.  As  to 
the  use  of  negative  words  in  such  a  case,  they  ipay  either  arise  from  the  sub- 
ject, or  be  a  mode  of  expressing  what  the  common  law  is ;  in  either  of  which 
cases,  there  cannot  be  any  colour  of  reason  for  giving  more  effect  to  negative 
than  belongs  to  affirmative  words.  In  short,  to  say  that  a  statute  merely 
declaratory  of  the  common  law,  being  expressed  in  negative  words,  shall 
operate  on  subjects  to  which  the  common  law  is  not  applicable,  seems  to  be  a 
direct  contradiction ;  for  how  can  a  statute  be  merely  deciaffitoryy  if  it  is  in 
any  degree  introductory  of  a  new  lata  f  However,  there  are  Rooks  in  which  lord 
Coke's  distinction,  in  respect  to  negative  statutes  declaratory  of  the  common 
law,  is  denied.  See  W.  Jo.  270,  271.  289.  If  those  who  oppose  his  opinion 
had  meant  only  to  say,  that  in  the  instances  by  which  he  illustrates  his  rule, 
the  negative  words  of  the  statutes  not  only  impovt  some  thing  more  than  a 
declaration  of  the  common  law,  but  were  also  intended  to  annihilate  all  par- 
ticular customs  clashing  with  it,  or  that  on  other  accounts  the  instances  were 
not  apt,  there  might  possibly  be  some  colour  for  their  dissenting  from  lord 
Coke.  But  what  is  professed  to  be  controverted  is  the  distinction  itself,  which, 
as  we  understand  it,  seems  to  be  perfectly  unexceptionable. — [Note  154.] 

(10)  It  is  observable,  that  Magna  CAar/a  distinguishes  between  toums  or  the 
leets  of  sheriffs  and  the  view  of  frank-pledge  ;  limiting  the  former  to  twice  a 
year  and  the  latter  to  once.  In  the  more  ordinary  BeuBe  frank-pledge  and  leet 
are  synonymous;  as  appears  from  the  style  of  tourns  and  other leets,  which  in 
court-rolls  are  usually  denominated  cwrtK,  or  visvs fraud plegii.  But  ifheu  free^ 
pledge  is  used,  as  in  Magna  Charta^  it  should  be  understood  in  Vistrict  and  j>ar- 
ticviar  sense ;  according  to  which  it  meant  only  that  part  of  the  businetss  of  a 
court-leet,  which  related  to  the  taking  of  sureties  or  free  pledges  for  every 
person  within  the  jurisdiction ;  a  practice  which  had  fallen  into  disuse  long 
before  lord  Coke's  time.     See  8  H.  7.  4.  and  2  Inst.  72.— [Note  165.] 

(11)  Adjudged  ace.  2  Leon.  28.  But  it  may  be  doubted,  whether  the  pre- 
scnption  for  holding  a  leet  oftcner  than  twice  a  year,  when  examined  into,  will 
appear  a  fit  example  to  prove  the  rule,  that  negative  statutes  in  affirmance  of 
the  common  law  may  be  prescribed  against.  The  only  words  of  Magna  Charta 
which  relate  to  the  holding  of  tourns  or  leets  are  these :  Nee  aliguis  vicecomes, 
vel  haNitmSf  faciat  tumnmsuum  per  hundredum,  nisi  his  in  anno  ;  et  nonniti  in 
loco  consuetOy  videlicet  semd post  PascJia  et  iterum  post  fcstum  Santi  Michaelis  ; 
et  visus  de  franco  plegio  tunc  fat  ad  Ulum  terminum  Sancti  Michaelis  sine 
occasione.  See  Blackst.  ed.  of  Magn.  Chart.  But  this  provision  or  declaration 
seems  wholly  confined  to  the  tourns  or  leets  of  sheriff Sy  and  not  to  include  the 
leets  of  private  persons  ;  though  it  must  be  owned  there  are  some  authorities  to 
the  contrary.  Ace.  Bro.  Abr.  Lease,  23,  and  the  opinion  of  Periam  in  2  Leon. 
74.  Contra^  2  Hal.  Hist.  PI.  C.  71,  and  the  ppinion  of  Rhodes,  2  Leon.  74.  See 
also  2  Hawk.  PI.  C.  56.  Therefore  should  this  provision  in  Magna  Charta  be 
only  an  affirmance  of  the  common  law,  which,  as  we  shall  mention  in  the  next 
note,  is  a  point  controverted,  the  instance  would  still  be  liable  to  exception. 
See  2  Hawk.  PI.  56.  But  the  strongest  objection  is,  that,  in  the  same  chapter 
of  Magna  Charta,  there  is  a  general  and  express  reservation  of  ancient  liberties; 
there  being  added  this  qualification,  ita  scilicet  quod  quilibct  libei'tates  suas,  quas 
hahuit  et  habere  consuevit  tempore  regis  Henrici  avi  nostri,  vdquasposteaperqui 
sivit :  which  words,  even  in  tne  opinion  of  those  who  extend  Magna  Charta  to 
all  leets,  suffice  to  save  prescriptions.  2  Leon.  75.  What  renders  lord  Coke's 
thus  applying  the  case  of  leets  the  more  remarkable  is,  that  he  himself,  in  his 
Second  Institute,  when  commenting  on  this  part  of  Magna  Charta,  agrees^  that 

leeta 
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tliat  the  statnto  [«]  was  bat  in  affirmance  of   the  common  [n]  6  H.  7. 2. 

law  (12).  8H.4.S4. 

So  the  statate  [o]  of  34  E.  1.  (13)  provideth,  that  none  shall  JJ  j^g^ii^l  j^ 

cut  downe  any  trees  of  his  own  within  a  forest  without  the  view  is  h.  6. 13. 

of  the  forester;  but  inasmuch  as  this  act  is  in  affirmance  of  the  r^]  34  ^^  i 

common  law  (14),  a  man  may  prescribe  to  cut  down  his  woods  tit  Forest 

within  a  forest  without  the  view  of  the  forester  (16).     And  so  ^^^^  *•  *• 

^     ^  cap.  2. 

iDoe.  Plao.  342.    2  RoL  Abr.  266.    Ante  2.    Post  165.  b.  233.  a.    Cro.  Jam.  155. 
>r.  A  Stnd.  164.) 

was 

leeU  of  private  persons,  so  faV  as  regards  the  negative  words  of  Magna  Charta^ 
are  not  within  it,  and  takes  particular  notice  of  the  reservation  of  ancient  liber* 
ties.  2  Inst.  72.'  See  further  4  Com.  Dig.  122.  Perhaps  lord  Coke  might 
intend  to  assert,  that,  notwithstanding  Magna  Chartaj  it  is  lawful  to  prescribe 
for  holding  a  sheriff's  tourn  oftener  than  twice  a  year;  which  indeed  seems  to 
be  admitted  by  judge  Rhodes,  who  construed  aU  leets  to  be  within  Magna 
Charta,  But  we  do  not  observe  that  the  authorities  lord  poke  cites  mention 
any  such  prescription. — [Note  166.] 

(12)  Some  think  that  Magna  Charta^  so  far  as  regards  the  time  for  hold- 
^ing  tourns  and  leets,  was  introductive  of  a  new  law.     See  2  Hawk.  PL  C-  56. 

—[Note  167.] 

(13)  The  34  E.  1.  is  not  printed  in  the  modem  editions  of  the  statutes. 
Indeed  it  seems  doubtful  whether  it  is  entitled  to  the  denomination;  for  lord 
Coke  in  another  of  his  works  treats  it  as  an  ordinance^  and  to  prove  it  such 
cites  Fitzherbert's  Natura  Brevium.  4  Inst.  298.  F.  N.  B.  167.  A.  See  also 
12  Co.  23.  If  it  be  true  that  the  34  E.  1.  is  only  an  ordinance,  lord  Coke's 
case  should  be  put  on  the  1  E.  3.  st.  2.  o.  2,  or  the  Charta  de  Foretta  of  the 
9  H.  3.  c.  4,  both  of  which  laws  provide  to  the  same  effect  as  the  34  E.  1.  and 
are  certainly  acts  of  parliament.  See  also  a  like  negative  provision  in  the  con- 
auetudines  et  cugita  de/orestd^  printed  as  a  statute  of  uncertain  time  in  Ruffh. 
ed.  Append.  25,  and  cited  by  Noy  in  W.  Jo.  270.  291.— [Note  158.] 

(14)  Ace.  Manw.  Forr.  L.  1st  ed.  41.  a.  and  Fitz.  Abr.  Trespass^  239.  there 
cited. 

(15)  It  having  been  denied  by  persons  of  considerable  respect,  that  such  a 
prescription  is  good,  we  shall  give  some  account  of  the  state  of  the  arguments 
for  and  against  it. — ^The  general  eround  on  which  lord  Coke  asserts  the  pre- 
scription to  be  lawful,  i8,/r«^,  that  a  statute,  though  expressed  in  negative 
words,  yet  if  it  is  a  mere  affirmance  or  declaration  of  the  common  law,  may  be 
prescribed  against;  and  secondly,  that  the  statutes  against  cutting  down  trees 
in  a  forest  without  view  of  the  forester,  are  negative  statutes  of  this  sort.  As 
to  theirs/  of  these  propositions,  we  have  endeavoured  to  evince  its  reasonable- 
ness in  a  former  note,  in  which  also  the  reader  is  referred  to  the  various  autho- 
rities on  the  subject,  for  the  purpose  of  showing  that  they  greatly  preponderate 
in  favour  of  lord  Coke.  See  note  13.  In  respect  to  the  second  proposition,  the 
authorities  not  only  support  it,  but  are  so  uniform,  that  we  do  not  find  it  any 
where  controverted.  See  note  14. '  The  particular  argument  for  the  prescrip- 
tion  consists  principally  of  various  allowances  of  it  at  eyres  o/the/orestj  and  of 
two  express  adjudications  of  the  point  on  demurrers  in  courts  of  common  law. 
The  cited  instances  of  allowances  are  not  few ;  for,  besides  the  three  cases  of 
Henry  d^  Percy,  Thomas  lord  Wake  of  Liddel,  and  Gilbert  d€  Actony  here  men- 
tioned by  lord  Coke,  he  in  his  fourth  Institute  cites  another,  which  was  in  the 
8th  of  Edward  the  third  on  a  claim  by  Thomas  Pickering  and  Margaret  his 
wife.  See  4  Inst.  297.  The  cases  at  common  law  are  Bellinger's  and  hrd 
Uatkm^s.  Tike  former  is  stated  by  lord  Coke  to  have  b^n  before  the  exche- 
quer in  the  time  of  Elisabeth,  and  to  have  been  adjudged  upon  argument  and 
long  advisement;  and  probably  is  the  same  case  he  here  cites  as  one  of  the  16th 

of 
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was  it  adjadged  ia  16  EHz.  in  the  exchequer  by  sir  Edward 
Sanderi  chiefe  baron^  and  other  the  barons  of  the  exchequer,  as 

sir 

of  Elisabeth.  See  4  Inst.  297,  and  12  Co.  22.  The  kuttr  is  taken  notice  of  by 
judffe  Croke,  who  reports  lord  Coke  to  have  cited  it  as  a  judgment  on  demurrer 
in  Uie  king's  bench.  Cro.  Jam.  155.  To  these  authorities  we  may  add  an 
extrorjudicicd  opinion  of  all  the  judges  on  being  consulted  by  James  the  first; 
the  words  of  which  seem  to  imply,  that  a  custom  for  cutting  wood  in  the  king's 
forests  without  view  of  the  forester  may  be  good.  See  the  third  resolution  of 
the  judffes  in  4  Inst.  299.  It  is  said  too,  that  in  a  case  of  the  19  of  K  1.  be- 
tween the  prebend  of  ChicheUer  and  the  earl  of  'Arundd,  issue  was  joined  on 
such  a  custom ;  from  which  it  may  be  inferred,  that  in  those  ancient  times  the 
goodness  of  the  custom  was  not  doubted.  W.  Jo.  290. — On  the  other  hand 
lord  Lovelace's  case,  whose  claim  came  before  an  eyre  in  the  8th  of  Charles  the 
first,  is  a  direct  decision  against  the  allowance  of  a  prescription  for  cutting 
wood  without  view  of  the  forester;  and  in  that  case  lord  chief  justice  Richard- 
son, when  this  part  of  the  Commentary  upon  Littleton  was  referred  to,  denied 
lord  Coke's  general  doctrine  about  negative  statutes  declaratory  of  the  common 
law.  W.  Jo.  270.  Two  other  adjudications,  to  the  like  effect,  appear  to  have  been 
made  at  eyres  in  the  same  reign;  one  of  which  was  on  a  claim  by  the  tenants  of 
the  manor  of  Bray,  who,  in  proof  of  the  custom  they  alleged,  offered  in  evi- 
dence an  inquisition  <^f  the  reign  of  Edward  the  second.  W.  Jo.  289, 290. 848. 
The  principle  on  which  Noy,  attorney-general,  argued  in  these  eases,  was  a 
general  one,  that  negative  statutes,  such  as  those  which  occur  against  cutting 
wood  in  the  king's  forest,  without  license,  cannot  be  controlled  by  custom  or 
prescription.  To  prove  this  he  appealed  to  a  case  from  a  year-book  of  Henry 
the  sixth ;  which  he  considered  as  directly  in  point,  and  as  a  judgment  that 
tithe  of  timber  cannot  be  prescribed  for  against  the  statute  of  t^va  ccedwiy 
though  only  an  affirmance  of  the  old  law,  merely  because  the  statute  is  negative. 
See  W.  Jo.  270.  290.  and  25  E.  3.  c.  8.  The  year-book  reported  to  have  been 
cited  by  Noy  is  the  20th  of  Hen.  6.  but  we  do  not  meet  with  any  case  of  that 
year  relative  to  the  statute  of  9ylva  ccBdua,  and  therefore  the  9  of  Hen.  6.  56, 
which  is  to  the  point,  was  probably  meant;  though  if  it  was,  it  contains  no 
iudgmentf  but  only  a  qtiery,  which  Brooke,  in  abndring  the  case,  by  mistake 
calls  the  reporter's  opinion.  Bro.  F^rescriptiony  2.  Noy  also  cited  the  earl  of 
Arundel's  case  from  a  record  of  the  16  of  Edward  the  second,  as  a  decision, 
that  a  prescription  to  cut  wood  against  the  forest  statutes  was  not  good.  W. 
Jo.  270.  As  to  the  cases  urged  against  him,  he  observed,  that  the  case  between 
the  prebend  of  Chichegter  and  the  earl  of  Arundel  was  of  a  chace,  and  the  sta- 
tutes only  related  to  fore8ti;  that  in  Perc^8C9ae  the  forest  was  no<  in  the  handM 
of  the  croion  when  the  statutes  were  made;  and  that  the  case  of  the  reign  of 
Elizabeth,  which  lord  Coke  reports  from  lord  Popham,  was  of  a  chaee,  of  which 
the  king  was  seised  in  right  of  his  duchy  of  LancaMer,  W.  Jo.  290,  291.  It 
is  observable,  however,  that  Mr.  Noy  leaves  the  two  cases  of  lord  Wake  and 
Colbert  de  Acton  wholly  unanswered,  though  they  were  cited  against  him.  As 
to  the  other  authorities  we  have  stated  for  a  prescription  a^nst  the  forest  sta- 
tutes, or  those  i^ainst  negcUive  statutes  in  general  being  declaratory,  they  do 
not  appear  to  have  been  urged  against  Mr.  Noy.  But  besides  the  authorities 
relied  on  by  Noy,  there  is  one  more;  for  judge  Croke,  after  taking  notice  of 
the  judgment  for  the  prescription  in  lord  Hatton*se»Be,  reports  Pophani  to  have 
said,  that  it  was  adjudged  oAenoise  aboiU  the  same  titne  in  the  extAequer,  Cro. 
Jam.  155.  However,  this  is  irreconcilable  with  lord  Coke's  representation  of 
the  judgment  of  the  exchequer  both  here  and  elsewhere,  unless  we  suppose  him 
to  mean  a  different  case. — Having  thus  broo^^t  toflelher,  and  diffestod,  what 
we  found  scattered  in  the  books  on  this  much  litigated  subject,  we  luiall  d^mias 
it,  leaving  the  reader  to  his  own  judgment,  with  this  single  remark. — If  the 

grtaier 
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mr  John  Popkam^  ohiefe  jnstioe  of  the  king's  bench,  reported 
to  me. 
In  the  eire  of  the  forest  of  Piekering^  before  WUloughby  Hvn-' 

firford  and  Baifhwryy  jnstioes  itinerants  there,  aiwo  %  E,  %. 
reade  r|>]  a  olaime  made  by  Henrtf  de  Percy ^  lord  of  the  man*  r^]  j^g^  pioker- 
nor  of  Senior  within  the  said  forest.    The  foresters,  yerderoors,  ing,  aim.  8  B.  8. 
and  regarders  found  his  daim  to  be  tme,  yix.  g^udd  prmdieiui  ^t.  88. 
I[enrtcu$  de  Percy ^  A  omnei  anteceeeores  eui  tenentee 

[11 6*  1  (tC^mcmeriumproedicium  d  tempore  quo  non  extai  me-  {%  Co.  188. 
b.     J  moriaydstineinterruplionei^  Chro.  Jam.  155.) 

turn  maneriwn  cum  periinenitu  extra  vegaraufm  for^ 
eetotj  ds  hahueruiU  tooodvHxrdum  partantem  aream  de  iogittas  ad 
prceeentamdwm  pTOsemUamda  de  ventatione  taniian,  dec.  de  haJbuO' 
runt  in  boecu  euie  de  Semere/orffeas  de  mtiMros,  de  amputdruni, 
dederunt  df  vendiderunt  hoecum  euum  infra  manerium  prcediO' 
turn,  eine  vieu  /are$tarioru/n  pro  volunicUe  9ud,  dofugdrwnt  de  ce- 
perunt^  vulpee  l^pore»j  capreoloey  dec,  eieut  idem  Henricus  Percy 
ntperiiu  damat.  Which  claime  by  presoription,  and  found  as  is 
aforesaid,  the  instioes  doubted  onely  of  two  points.  The  first, 
forasmuch  as  the  said  manor  was  within  the  Omits  of  the  fofest, 
it  should  not  onelj  be  contra  amtam /oratsR,  for  his  woodward 
to  beare  bow  and  arrowes,  where  by  law  he  ought  to  beare  but  an 
hatchet,  and  no  bow  nor  arrowes  within  the  forest,  but  also  cieyo- 
cUi  eedereposeit  in  destructionem  ferarum,  dec.  and  they  therefore 
doubted  whether  it  slight  bee  claimed  by  prescription.  Their 
second  doubt  was  concerning  yW^otumeff^  de  captionem  capreolo- 
rum  in  hoscis  suie  prcedicHsj  ed  qudd  est  hesHa  venatianie  /oreetaBf 
de  troMgreesoret  inde  oonviciijinem/acerent  utpro  transffremone 
venationis  ;  and  for  that  difficulty,  the  claime  was  adjourned  into 
the  king's  bench.  But  of  the  other  parts  of  the  prescription  no 
doubt  at  all  was  made ;  and  the  like  had  been  idlowea  in  the 
same  eire,  as  in  the  case  of  Thomae  lord  Wake  of  LydeUj  and  of 
OUbert  of  Actonj  in  the  same  eyre,  Hot.  87,  and  of  others. 

^'  This  i$ proved  by  the  pleading"    Note,  one  of  the  best  (Poit.  138. a. 
arguments  or  proofes  in  law  is  drawne  firom  the  right  entries  or  *J'«  *:|j^*5^ 
course  of  pleadinff ;  for  the  law  it  selfe  speaketh  by  good  plead-  i  gi^  a^e.^' 
ing :   and  theretore  Littleton  here  saith,  it  is  proved  by  the 
pleading,  &c.  as  if  plea4Mig  were  ipsius  legie  viva  vox, 

^'  Ineomuch  thai  tfuch  tide  of  pretcription  was  ai  the  common 
law,  dec,"  Note,  all  the  prescriptions  that  were  limited  firom  a 
certaine  time  were  by  act  of  parliament,  as  from  the  time  of  H.  1. 

which 


grecUer  number  of  authoridee,  which,  unless  the  cases  we  haye  referred  to  are 
misstated  or  misunderstood,  is  in  &your  ef  the  preeoription,  shall  be  thought 
to  be  of  equal  or  nearly  ofequai  weight  with  the  mere  modem  decisions  on  the 
other  side;  then  probably,  as  the  subject  strikes  us,  the  good  sense  of  lord 
Goke's  distinction  as  to  negative  statutes,  together  with  a  consideration  of  the 
multiplicity  of  bookes  which  &your  his  genmd  doctrine,  will  so  strongly  turn 
the  soiide  in  this  parUcvdar  instance  of  forest-law,  as  scarce  to  leave  any  doubt. 
Indeed  it  was  for  the  sake  of  ezphuninff  how  far  the  general  doctrine  may  be 
affected  by  the  decision  of  this  point  mforeet-hkir,  msX  we  have  detained  the 
reader  so  louff  upon  it. — [Note  160.] 
Vol..  I.— 14 
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whieh  was  the  first  time  of  limitation  set  downe  by  any  act  of 
parliament;  and  so  from  the  reigne  of  R.  1.  &c.  But  this  pie* 
scription  of  time  ont  of  memory  of  man  was  (as  LtUleton  here 
saith)  at  the  common  law,  and  limited  to  no  time.  Also  here 
is  implyed  a  mazime  of  the  law,  viz.  that  whatsoever  was  at 
the  common  law^  and  is  not  ousted  or  taken  away  by  any  statutOi 
remaineth  still. 

(Ante  110.  b.  ^'  Common  law."    The  law  of  England  is  divided,  as  hath 

Post  344.  a.)      beene  said  before,  into  three  parts ;  1,  the  common  law,  which 

is  the  most  generall  and  ancient  law  of  the  realme,  of  part 
whereof  Littleton  wrote;  2,  statutes  or  acts  of  parliament;  and 
Zj  particular  customes  ^whereof  Littleton  also  maketh  some 
mention.)  I  say  particular^  fop  if  it  be  the  generall  custome  of 
the  realme^  it  is  part  of  the  common  law. 

The  common  law  has  no  oontroler  in  any  part  of  it,  but  the 

high  court  of  parliament;  and  if  it  be  not  abrogated  or  altered 

(Pnf.  to  8th       by  parliament,  it  remaines  stilly  as  Littleton  here  saith.    The 

Co.)  common  law  appeareth  in  the  statute  of  Moffua  Charta  and 

other  ancient  statutes  (which  for  the  most  part  are  affirmations 
of  the  common  law)  in  the  originall  writs,  in  judiciall  reoordS| 
and  in  our  bookes  of  termes  and  yeares.  Acts  of  parliament 
appeare  in  the  rolls  of  parliament,  and  for  the  most  part  are  in 
print.     Particular  customes  are  to  be  proved. 


Sect.  171. 

ALSOy  every  borough  is  a  toume  (chescun  burgh  est  nn  ville),  but 
not  d  converso.    More  iJuxU  be  eayd  of  euetome  in  the  Tenure  of 
VUlenage. 

(2  iMt.  «W.)  "  T*OWNE  (viDe)/'trtZfot,  ^wui  vehiUaj  gudd  in  earn  canvehantur 
Vid.  Linwood,  1  JructuB,  And  it  is  called  vicus,  because  it  is  propre  viam. 
^'^  Xlt^'  M    VtHo'  est  ex  pluribtu  mannonibus  vicinata  dh  colkUa  ex  pluribus 

Bnct  lib.  6.  foL      ...  ^-r  ,,,  ,  ,  •''^i.-x 

484.  A  lib.  2.  vtcvMs.  If  a  town  be  decayed  so  as  no  houses  remaine,  yet  it 
foL  211.  For-  is  a  towuc  in  law.  And  so  if  a  borough  be  decayed,  yet  shall  it 
toBoae,  ^^29.  ^^^  burgesses  to  the  parliament,  as  Old  Sali^ry  and  others  doe. 
loTie  de  torn.  ^^  cannot  be  a  towne  in  law,  unlesse  it  hath,  or  in  time  past  hath 
Br.  91.  had,  a  church,  and  celebration  of  divine  service,  sacraments  and 

f^^isV^'**"  burials.  What  alteration  hath  beene  made  in  townes,  heare 
FOTtoaone,  cap.  ^^^  ^  great  lawyer  saith.  In  Anglid  mUula  tarn  parva  inveniri 
29.  nonpoteritf  in  guA  non  est  mUes^  armiger,  vel  paterfamilias,  dhc 

magnis  ditatns  possessiontbus,  necnon  liberi  tenentes  alii  dh  valeeti 

plurimi,  suis  patrimoniis  sufficientes,  dec.    And  it  appeareth  by 

Littieton,  that  a  towne  b  the  genus,  and  a  borough  is  the  ^peetet ; 

FortoMiie,  cap.    for  hee  saith  that  every  borough  is  a  towne,  but  every  towne  is 

not  a  borough.     Et  sub  appMUione  viUarumcontineniur  bnrgi 
dh  dvitates. 
Bomotday,  W^Berewiea,  or  berewit,  in  Domesday  signifieth  a  ril6«l 

Gloao.  towne.    Hm  bereuncoe  pertinent  ad  BerMe^.  {Etsic\^    a.    J 

recitatplus  ^tcdm  viginti  viUas,) 

There  be  in  England  and  Wales  eight  thousand  eight  hun- 
dred and  three  townes^  or  thereabouts. 

See 
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9ee  more  de  viBUfparockiii,  et  handeUu  in  the  ancient  anthon  Bnot  nbi  sap. 
of  the  kw,  and  plentifully  in  our  other  bookes.  But  let  ns  now  ??i  w^«*  lo* 
beare  what  LtmeUm  saith  (1).  Brit  fo.  124  A  274»  &o. 


Chap.  11,  Of  ViUenage.  Sect.  172. 

J^ ENURE  in  viUenage  m  moH  properly y  when  a  mlleine  holdeth  of  hie 
lordj  to  whom  he  is  a  villeiney  eertaine  lande  or  tenements  according 
to  the  custome  of  the  manner ^  or  otherwise  at  the  will  of  his  lord,  and  to 
doe  to  his  lord  villeins  service  ;  as  to  carry  and  recarry  the  dung  of  his  lord 
out  of  the  city  J  or  out  of  his  lorcTs  manner  unto  the  land  of  his  hrdj  and 
to  spread  the  same  upon  the  land^  and  such  like  (hora  del  city,  on  del 
manor  (2),  son  seisnior,  jesques  a  le  terre  son  seignior,  en  gisant  ceo  (8) 
sur  le  terre,  et  hujusmodi).  And  some  free  men  hold  their  tenements 
according  to  the  custome  of  eertaine  manor Sy  by  such  services.  And  their 
tenure  also  is  called  tenure  in  viUenage^  and  yet  they  are  not  vtUeines  ; 
for  no  landholden  in  viUenage^  or  villein  land,  nor  any  custome  arising 
out  of  the  landy  shaU  ever  make  a  free  man  villeine.  But  a  viUeine  may 
make  free  land  to  bee  viUeine  land  to  his  lord.  As  where  a  villeins  pur- 
chaseth  land  in  fee  simple^  or  in  fee  taile,  the  lord  of  the  viUeine  may  enter 
into  the  land  J  and  oust  the  villeins  and  his  heir es  for  ever  ;  and  after j  the 
lord  [if  hee  wiU)  may  let  the  same  land  to  the  viUeiny  to  hold  in  viUenage. 

"  Jf  ENURE  in  viOenage."  Villeine  is  from  the  French  word  Lib.  Bab.  7«. 

villaine,  and  that  dv%Ua,quia  vUke  adscriptus  est;  for  they  qi^^  ii  . 
which  are  now  called  viUanij  or  ancient  times  were  called  adacrip-  oa.  l  &  2,  it. 
titiu    And  in  the  common  law  he  is  called  naiivus ;  quia  pro  VideBrftct.li.1. 
majors  parte  natus  est  serous:  and  this  is  hee  which  the  civilians  ^^'f^^**  ^ 
call  sertms,    [a]  Theyn  in  the  Saxon  tongue  is  Ixbery  and  then^  57.  g2.  97. 93. 
servus.     Theme  (sometimes  written  theame  corruptly)  is  an  old  126, 126. 147. 
Saxon  word,  and  Bignifieth2M><estotem  hahendi  in  natives sive  viUor  ^^  l*2^*  ^  4^ 
noSy  cum  eorumsequdisy  terris,  bonis  et  cataUis,  But  teams  some-  idem.  Ii.  4. 
time  corruptly  written  theamej  is  of  another  signification ;  for  it  oftp.  11  k  12. 
is  also  an  old  Saxon  word,  [5]  and  signifieth,  where  a  man  can-  ^"^  ^  ^* 

Ockham.  (F.  N.  B.  77.  a.)    [a]  Flet  U.  1.  Oft.  24    [&]  Vide  Lftmb.  inter 
legei  Sanet.  Bdw.  fo.  132.  no.  25. 

not 


(1)  We  do  not  observe  that  there  is  any  thing  in  the  statute  of  Charles  the 
second  for  taking  away  military  tenures,  which  in  the  least  varies  the  tenure 
by  burgage.  For  further  information  about  burgage  and  boroughs,  see  Brad, 
on  Bor.  Mad.  Firm.  Burg.  Squire's  Anglo.  Sax.  Gov.  1st.  ed.  tit.  Boroughs 
in  the  index,  and  Wright's  Ten.  205.— [iNote  160.J 

(2)  In  L.  and  M.  and  Roh,  the  words  are  del  cite  (which  seems  used  in  the 
same  sense  as  scite)  del  manner. 

(3)  Instead  of  en  gisant  ceo,  the  words  in  L.  and  M.  and  Roh.  are  gisaunt 
warrette  et  de  spreder  le  fyme  le  signoor. 


i# 
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not  prodnce  his  wamat  of  th«t  wfaioli  hee  bought  .oconliBg  to 
hu  Youoher. 

^'  YUknagt"  YxUenagium  (as  in  like  cases  hath  been  sayd 
where  the  termination  b  in  age)  is  the  service  of  a  bondmim. 
And  y^t  a  free  man  may  doe  the  service  of  him  that  is  bond. 
(F.  N.  B.  IS.  And  therefore  a  tenure  in  villenage  is  two  fold ;  onC;  where  the 
feimi  ^s'b  1  V^^^^^  ^^  ^^®  tenant  is  bond,  and  the  tenure  servile ;  the  other, 
c^r.  reg.Bbor. '  where  the  person  is  free  and  the  tenure  servile,  [c]  Serva  terra 
in  thesanr.  lxbro9  de  sanguine  exittenies,  viUanoB  /acere  non  potest.  And 
f^ UO^  ^  ^    therefore  it  is  said,  [d]  est  enim  ratio  et  regula  generalis  in  istis 

duohus  c€Uilnu,qtida  liber  homo  nihil  libertatisjmjpier 
99^ personam  suam  liberam  con/ert  vUlenagio,  nee  f  116.1 
liberuiiitenementumheontrariomutatstatumavtcon'  L  ^-  J 
[«]  Id«m.  IL 1.  ditionem  viUani.  And  againe,  [el  ViOenagium  vd  ser^ 
%t^e.  SI  A  M  ^^^"^  nihil  detrahit  lUertati;  nabita  tamen  distinctione  utr^m 
Elet  IL  l/oa.  s!  ^(^ •^n^ mUaniy  et  tenveruntin viUanosocagio de  dominico domini 
[/]  Brmet  fo.26.  regis.  And  againe  [/]  Tenementum  non  mutat  stcUum  liheri  non 
43  B.  3. 5.  aoo.    fjnagis  qudm  servi;  poterit  enim  liber  homo  tenerepurum  villena* 

giumf/aciendo  quicquid  ad  villanum  pertinebit,  et  nthHominu* 

liber  erit,  citm  hoc/aciat  raiione  viUenagiiy  et  non  ratione persona 

SWB  :  et  ideo  poterit,  quando  voluerit,  villenagium  de/erere,  et  liber 

discedere,  nisi  iUaquecUus  sit  per  uocorum  nativam  ad  hocfacien^ 

dum,  ad  quam  ingressw/vit  in  viUenagium,  et  quoe  prcestare  po- 

y]  BrMt  B.  4.    terit  impedimentum,  Ac.  And  againe,  [^]  Purmm  villenagium  est, 

Br^'  31         dquopr<at(»tursermtiumincertumetind^erminatum,ubiscirenon 

poterit  vespere  quale  servitium  fieri  dd>et  mane,  viz,  ubi  quis/a- 

cere  tenetur  quicquid  eiprixoepiumfuerit.  And  another  saitli  to  the 

same  intent,  Ceax  ne  scavoient  le  vespere,  de  quoy  %U  serverent  en 

[h]  Bnet  VLl,    la  matyn,    [A]  FuerurU  in  Conquestu  liberi  homineSy  qui  libera 

^^'  tenuerunt  tenementa  sua  per  libera  serviiia,  vd  per  lioeras  con- 

•     suetudines  ;  et  dim  per  potentiores  efecti  essent,  postmodum  reverti 

reeeperwU  eadem  tenementa  sua  tenenda  in  viHenagio,  faciendo 

inde  opera  servUia,  sed  certa  et  nominata,  dx.  et  nihilominu9 

liheri,  quia,  licUfaciwnt  opera  servilia,  dan  non  /aciunt  ea  ra- 

tione  personarum,  sed  raiione  tenemeniorum,  dx. 

How  villenage  or  servitude  began,  and  for  what  cause,  it  is  said, 

[i]  FortMo.         ft]  Ab  homine  etpro  vitio  introducta  est  servitus,  Sed  libertcu  d 

oa.  42.  ^^  hominis  est  indita  naturtB.    Quare  ipsa  ad  homine  sublata, 

semper  redire  glisdt,  ut  facit  omne  quod  libertate  naturaHpriva- 
[h]  Brit  Oft.  tu   tur.    And  another  saith,  {k"]  that  the  condition  of  villeines  from 

fr^edome  unto  bondage,  or  ancient  time  grew  by  constitutions  of 
[H  Bnot  U..  1.    nations.  [2]  Fiunt  etiam  servi  liberi  homines  captivitate  de  Jure 

FUt'lL  1  Oft.  S  9^^^""^  ^^  ^^^  ^7  ^®  ^^  ^'.  i^^vO)  ^  ^m  the  time  of 
A  oa.  6.  '  '  NoaKs  Flood  forward,  in  which  time  all  things  were  common  to 
Mir.  eap.  2.  all,  and  free  to  all  men  alike,  who  lived  under  the  law  naturall ; 
sect  18.  ^j^  ^j  mnitiplioation  of  people,  and  makins  proper  and  private 

those  things  that  were  common,  arose  batteb.  i$jid  then  it  was 
ordained  by  constitution  of  nations,  that  none  should  kill  another; 
but  that  he  that  was  taken  in  battell,  should  remain  bond  to  his 
taker  for  ever,  and  he  to  doe  with  him,  and  all  that  should  come 
of  him,  his  will  and  pleasure,  as  with  his  beast^  or  any  other 
chattell,  to  dve,  or  to  sell,  or  to  kill :  and  after  it  was  oidained, 
for  the  orudty  of  some  lords,  that  none  should  kill  them,  and 
that  the  life  and  members  of  them,  as  well  as  of  freemen,  were  in 
the  hands  and  protection  of  Mam,  and  that  he  that  killed  his 
viUeine^  should  nave  the  same  judgment  as  if  he  had  killed  a 

trcemsLH, 
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freeman.  Thereajpon  they  ^rere  called  urviy  jttia  9an)abantviT  d 
dfyminU  et  turn  occidebafUur,  et  non  d  serviendo.  He  is  called 
nattvuSf  d  wueendo^  quia  plerumaue  natus  eti  sennu;  and  he  ia 
called  mUantUf  for  that  he  doth  his  yiUeine  service  in  villit. 

Est  outem  libertas  natumli$  facuUas  eftu  guod  cuique  fouxre  (F.  N.  B.  77.  F.) 
Ixbetj  fmi  quod  de  /wre,  aut  vi  prohibetur,  Servitus  eU  oonttihUio  «?**•  ^  ^*  *'!',  ^' 
dejureg€»Humaudqui$d<miinoalienoc^  ^ubi^pn 

And  againe,  [mj  M  tout  9oyt  que  touts  creatureg  duissont  ette  Fieta,  lib.  i. 
/rank  solonque  le  ley  de  nature^  per  conttiiution  nequidant,  et  ^J^J^.  ^' 
/ait  de  homes  sont  auters  creatures  enservieSf  sioome  est  dit  beasts  ^2  j^^t  is. 
en  parkes,  pissons  en  servors,  et  oyseux  en  cages. 

[n]  This  is  assured,  that  bondage  or  servitude  was  first  in-  H  Mirror, 
flicted  for  dishonouring  of  parents;  for  Cham  the  father  of  Ca-  SSmU*^  ^^' 
naan  (oi  whom  issued  the  Ganaanites)  seeing  the  nakedness  ren.  21, 22,  Ao. 
of  his  rather  Noahy  and  shewing  it  in  derision  to  his  brethren, 
was  therefore  punished  in  his  sonne  Canaan  with  bondage.  And 
herewith  agreeth  the  divine :  Ante  vini  inventionem  inconcussa  Ambroie. 
libertas,     TTon  est  hodie  servitus^  si  ehrietus  non  /uisset, 

'*  Out  o/  the  city  or  oui  o/  his  lord's  mannor,  ike" 
r  117.1  This  is  false  printed,  for  the  9^  originall  is,  hors  del 
L    a.     J  scite  del  m^nnor,  and  so  would  it  be  amended  in  the 
impressions  of  the  booke  hereafter. 

^'And  som^  /reemen  hold,  <kc"     This  is  apparent  enough.  Mirror,  eap.  2. 
especially  upon  that  which  hath  beene  said.  "*'*'  ^®*  *^' 

* 

''  Where  a  viHeine  purchaseih  land  in  /ee  simple"     Yet  the  Mirror, cap. 2. 
villeine  may  purchase  some  kinde  of  inheritances  in  fee  simple,  '^^  ^^ 
which  the  lord  of  the  villeine  cannot  have.     As  if  a  villeine 
purchase  a  common  sauns  nomher,  the  lord  shall  not  have  it;  for 
the  lord  may  surcharge  the  same,  which  should  be  a  prejudice 
to  the  terre-tenant ;  and  the  same  law  of  a  corodie  incertaine 
granted  to  a  villeine,  and  such  like  inheritances.   And  therefore 
Littleton  materially  said,  purchaseih  land.     When  the  villeine  32  Aat.  p.  37. 
hath  an  estate  of  any  thing  certaine,  the  lord  shall  have  it ;  as 
a  rent  granted  to  tne  villeine,  commons  certaine,  estovers  cer- 
taine, and  such  like.     To]  But  that  which  lyeth  in  action,  as  a  [o]  Doot  and 
warranty  made  to  the  vuleine  his  heires  and  assignes,  the  lord  ^^^'  ^  ^• 
shall  not  take  advantage  of  by  voucher;  because  it  is  in  lieu  of  ^  Ro^Abr.  740. 
an  action.     Neither  shall  the  lord  take  advantage  of  any  obliga-  poet.  120.  a.) 
tion  or  covenant,  or  other  thing  in  action  made  to  the  villeine ; 
because  they  lye  in  privity,  and  cannot  be  transferred  to  others. 

[jpl  If  a  man  be  lessee  of  a  villeine  for  life,  for  yeares,  or  at  will,  [p]  L.  5  E.  i.  61. 
and  the  villeine  purchaseth  lands  in  fee;  if  the  lessee  entreth  into  J  J  ^'  J-  ^* 
the  lands,  he  shall  hold  the  lands  as  a  perquisite  to  him  and  his  ^^  '^^  y^  ^q^ 
heires  for  ever.     But  if  a  bishop  hath  a  villeine  in  the  right  of  (Plow.  235.  a. 
his  bishopricke,  and  he  purchaseth  lands,  and  the  bishop  entreth.  Ante  90.  a.) 
the  bishop  shall  have  this  perquisite  to  him  and  his  successors,  f;^\f  g '  ^2. 
and  not  to  him  and  his  heires;  for  the  law  respecteth  the  quality,  21  Yin.  578. 
and  not  the  quantity  of  his  estate.  So  if  executors  have  a  villeine  (^0 
for  yeares,  and  the  villeine  purchase  lands  in  fee,  and  the  execu-  ^^  ^^'  *• 
tors  enter,  they  shall  have  a  fee  simple,  but  it  shall  be  assets. 

<<  Fee  taile"  By  this  it  is  apparent,  that  if  lands  be  given  to 
a  villeine,  and  to  the  heires  of  his  body,  the  lord  may  enter  and 
put  out  the  villeine  and  the  heires  of  his  body;  for  quicquid  ac- 

quiriiur 
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15  B.  4, 9.  b.  quiritur  servo  acquiritur  domino  (1).  ^  And  in  this  ease  the  lord 
PL  Com.  556,  in  gaines  a  fee  simple  determinable  upon  the  dying  of  the  viUeine 
WaJainghMi's     ^^jjo^t  heire  of  his  body ;  and  the  absolnte  fee  simple  remaineHi 

still  in  the  donor.  And  if  the  lord  enter;  and  after  infranchise 
the  donee;  and  after  the  donee  hath  issnO;  yet  that  issue  shall 
neyer  have  remedy  either  by  /ormedon  or  entry,  to  reooTer  this 
land;  by  force  of  the  statute  of  donts  ccndtttonahhus ;  for  that 
statute  giveth  remedy  to  the  issues  of  the  doneO;  that  have 

capacity 

(1)  This  rule  about  slaves  holds  in  some  decree  in  respect  to  (spprentices  and 
servantSy  particularly  the  former;  though  with  a  great  difference  in  point  of 
extent  and  application.  All  acquisitions  of  property  real  and  personal  made 
by  the  yillein,  in  whatever  way  arising,  with  no  otner  exception  than  what  is 
allowed  of  to  preyont  prejudice  to  third  persons,  belonged  to  his  lord ;  because 
an  incapacity  to  acquire  any  thing  for  his  own  benefit  was  one  of  the  harsh 
characteristics  of  the  yillein's  condition.  But  the  relation  of  the  apprentice 
and  servant  to  his  master  is  more  mild  and  limited ;  for  it  only  imports,  that 
the  master  shall  be  entitled  to  their  personal  labour  during  the  term  stipidated, 
either  in  a  particular  way,  or  genenJly,  according  to  the  nature  of  the  service 
or  apprenticeship.  Consequently  the  master  cannot  claim  any  other  acquisi- 
tions, than  such  as  are  the  result  of  that  labour.  What  the  apprentice  or 
servant  earns  by  his  labour,  whilst  he  remains  with  the  master,  or  is  actually 
working  for  him,  falls  so  clearly  within  this  principle,  that  there  can  be  no 
room  for  doubt.  Nor  can  there  be  any,  where  the  apprentice  or  servant  is 
employed  by  another  person  within  the  biowledge  and  consent  of  the  master, 
witnout  any  circumstances  indicating  a  waver  of  their  earnings.  The  books 
contain  several  adjudications  founded  upon  this  latter  idea.  Most  of  them 
indeed  relate  to  apprentices  in  the  seafaring  way ;  whose  wages  and  prize- 
money  as  seamen,  though  earned  whilst  in  another  service,  have  ^n  recovered, 
by  those  to  whom  they  were  bound.  But  the  principle,  which  governs  them, 
seems  to  apply  to  apprentices  and  servants  in  general.  See  6  Mod.  69.  12  Mod. 
415.  Comberb.  450.  1  Stra.  582.  1  Barnard.  Rep.  312.  1  Yes.  48.  88.  See 
doctrine  as  to  case  between  father  and  child,  1  Wooddes.  451.  Some  of  the 
cases  go  so  far,  as  to  give  the  master  a  right  to  the  wages  or  earnings,  whether 
the  service  is  performed  by  the  apprentice  with  or  toiihotU  the  master^ s  license ; 
and  even  though  the  earnings  accrue  in  a  trade  or  service  different  from  that 
to  which  the  apprentice  is  bound.  6  Mod.  69.  12  Mod.  83.  1  Yes.  83.  But 
thouffh  the  rule  should  be  so  large  in  respect  to  apprentices,  it  may  be  doubted, 
whether  it  is  equally  so  in  the  case  of  dher  servants.  There  is  a  case  of  the 
reign  of  James  the  first,  in  which  a  judgment  against  the  master  appears  to  be 

Srincipally  founded  on  the  want  of  hb  consent  and  privity  to  the  retainer.  Cro. 
am.  653.  2  Rol.  Rep.  269.  Independently  too  of  authority,  the  master's 
proper  remedy  in  all  cases,  except  those  in  wnich  the  servant  is  intentionally 
employed  on  his  master's  account,  seems  to  be  an  action  either  against  the 
employer  for  loss  of  service,  if  he  knew  of  the  first  retainer,  or  against  the 
servant  himself  for  breach  of  his  contract ;  such  a  case  rather  importing  the 
master's  riffht  to  damages  for  injury  sustained  by  the  consequences  of  the 
second  retainer,  than  a  nght  to  the  profits  accruing  from  it.  We  have  already 
mentioned,  that  most  of  the  cases,  which  occur  in  the  books,  relate  to  the  ap- 
prentices of  watermen  and  seafaring  persons.  It  may  therefore  be  proper  to 
add,  that  in  31  Qeo.  2.  o.  10,  one  object  of  which  b  to  regulate  the  pay  of 
seamen  in  the  royal  navy,  there  is  a  provision,  that  in  particular  cases  the  mas- 
ter shall  not  be  entitled  to  the  wages  of  his  apprentice.  See  Sast.  10.  Note 
also  the  17th  Section  in  the  2  and  3  Anne,  c.  6,  from  which  it  seems,  as  if  the 
framers  of  that  law  doubted,  whether  the  master  of  an  apprentice  who  goes 
into  the  royal  navy,  would  be  entitled  to  his  wages  without  an  express  provi* 
sion. — [Note  161.] 
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capacity  and  power  to  take  and  retaine  snoh  a  gift;  and  the  title 
of  the  lord  remaines,  as  it  'did  at  the  common  laW;  for  theatatate 
restndneth  acta  done  only  by  the  tenant  in  taile.  And  so  it  is, 
if  lands  be  given  to  an  alien,  and  to  the  heires  of  his  body,  npon 
office  found,  the  land  is  seised  for  the  king,  afterwards  (a)  the 
king  makes  the  alien  a  denizen,  who  hath  issue  and  dyeth,  the 
king  shall  detaine  the  land  against  the  issue. 


Sect.  173. 

J\N'D  note^  if  afeoffement  he  made  to  a  certaine  person  or  persons  in 
fee  J  to  the  use  oja  villeine;  or  if  a^vUleiney  with  other  persons^  he 
i^feoffed  to  the  us^  of  the  villein;  what  estate  soever  that  the  villein  hath 
in  the  use,  in  fee  taile^for  terme  of  life  or  years^  the  lord  of  the  viUein 
may  enter  into  all  those  lands  and  tenementSy  as  if  the  villein  had  heen 
sole  seised  of  the  demesne.  And  this  is  given  by  the  statute  of  anno  19 
H,  7.  ca.  16  (2). 

THIS  is  an  addition  to  Littleton;  and  the  statute  of  19  H.  7. 
«ca.  15.  therein  mentioned,  for  the  cause  that  hath  beene 
aforesaid,  hath  lost  his  force  (3). 


[T*]  '^  Sect- 1^^ 


JiUT  if  a  free  man  wUl  take  any  lands  or  tenementSj  to  hold  of  his 
lord  by  stich  villeine  serviee^  viz.  to  pay  a  fine  to  him{l)  for  the 
marriage  of  his  sonnes  or  daughters,  then  he  shall  pay  such  fine  for 
the  marriage;  and  notwithstanding  though  it  he  the  folly  of  such  free 
man  to  take  in  such  forme  lands  or  tenements  to  hold  of  the  lord  by 
such  bondage,  yet  this  maketh  not  the  free  man  a  villeine  (2). 

"  TfOpay  a  fine  for  the  marriage,  dfc,  [q]  And  this  villeine  [«]  is  E.  3. 
and  servile  tenure  is  called  in  old  bookes  marchetum  or  mer-  *«•  Aid,  88. 
chet   Marchetum  verd  pro  fiM  dare  non  compeiit  libero  homini,  ^™26?"' 
inter  alia,  propter  liberi  ianguinis  privHegium,  dhc.   And  this  is  Mirror,  oa.  J. 
true  de  communijure,  sed  modus  et  conventio  vicunt  legem.   And  wet  18. 
as  LiUleton  here  saith,  it  is  the  folly  of  such  a  freeman  to  take  Ster^iSuttiif  ***^ 
such  mannors,  lands  or  tenements,  to  hold  of  the  lord  by  such  chapter,  Sect 


cap.  IS.   Mir.  cap.  2.  eeot  18. 
enim 


(a)  Note,  and  see  for  case  of  Denization  before  office,  Ghrald.  o.  29.  See 
also  ca.  of  Villein,  2  Leon.  189. 

(2)  This  Section  was  first  introduced  in  Bedman's  edition. 

(8)  The  cause  meant  is,  that  the  27  of  H.  8,  transfers  uses  into  possession. 
See  lord  Coke's  note  on  Sect.  116.  fol.  84.  b.— [Note  162.] 

(1)  In  Roh.  the  words /or  his  marriage  or  come  in  here. 

(2)  This  Section  in  L.  and  M.  stands  the  last  in  the  Chapter  of  Yillenage. 
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aim  wnm  e$  idem  ttij  wed  Itmg^  aHyd,  Usuere  Kbett^  etper  Hbe^ 
rum  iervitium,  dfc  For  the  ngnifiotiioii  of  this  wwd,  vide 
Se«t.  194.  74.  441. 


Sect.  175. 

ALSO^  every  viUeine  is  either  a  villeine  hy  tiUe  of  preeeriptianj  to 

foitf  that  nee  and  his  aneeetare  have  been  vUleines  time  out  of  mind 

of  man;  or  he  is  a  viUeine  by  his  oume  confession  in  a  court  of  record. 

(SRo.Abr.  ^^  jp  VERY  viUeine  is  eUher  a  viUeine  hy  title  of  prtser^ptUmj 
111)  -^  dscJ'    Every  Yilleine  is,  either  by  raeacription,  or  con&s- 

Ub.  Rid),  cap.  ^^^  jg^j^  ^^  naseuntur,  atU  Jiunt.  By  preeoription,  either 
Bnoton,  lib.  L  regardant  to  a  mannor,  &c.  or  in  groflse.  In  gross,  either  by 
cap^  6.  presoriptiony  or  by  mnting  away  a  villeine  that  ia  regardant^  or 

SKl  So  ^)  "^  confession.  [«]  iFHt  etiam  servus  liber  homojper  confessionem 
MBmctlibil.   in  curid  regii  fad^  {B). 

cap.  S.  Fiet%  Ub.  1.  oa.  S.  8  Am.  p.  IS.  11  Am.  12.  24  Am.  L  rS  Am.  1.  17  E.  S.  78'  79. 
27  B.  8. 89.  18  E.  4.  26.  27  H.  8.  7.  b.  Le  itatate  de  17  B.  8. 17. 

*^Ina  court  of  record."  Record  is  deriyed  of  the  Latine  word 
recorder  J  that  is,  to  keep  in  mind,  as  the  poet  saith,  Si  riU  audita 
recordor.  And  therefore  a  record  or  inrolment  is  a  memoriall  or 
f]  17  B.  8. 28.  monnment  of  so  high  a  nature,  {(]  as  it  importeth  in  it  selfe  such 
11 H.  4. 26.  an  abeolute  verity,  as  if  it  be  pleaded  (4)  that  there  is  no  such 
m  ^'ii^h' 7  A  ^^^^y  **  '^^^^  ^^^  receive  any  triall  by  witnesse,  jury,  or  other* 
SBUs.  242.*  ^*^i  ^?^  ^^J  ^7  itselfe.  [«]  And  eveiy  coort  c/[  record  is  the 
PI.  Com.  76,  ^e.  kin  j^s  coort,  albeit  another  may  have  the  profit,  wher^n  if  the 
W  ^^^  jndges  do  erre,  a  writ  of  error  dotfi  lye.  [«]  But  the  ooun^ 
Braotoo^b.  8.  ^^'^f  ^®  hundred  court,  the  court  baron,  and  such  like,  are  no 
to.  156. '  '  courts  of  record;  atid  therefore  the  proceedings  therein  may  be 
Brit.  to.  12L       denyed,  and  tryed  by  jury,  and  upon  their  judgements 

illX' Jwtle-  *  ^*  ^^ ^^^^  ly«***  ^^^y  *>^* * ^* ^^ ^*^  «^ judge-  fllS."! 
man'!  omo.  ment,  for  that  they  are  no  courts  of  record,  because  L  <^  J 
(8  Init  71.         they  cannot  hold  plea  of  debt  or  trespasse,  if  the  debt 

P.  ISm  B.  188. 

Poll  128.  260.  a.  4  Oo.  71.  a.  8  Co.  88.  lRo.Abr.  627.  2  Bo.  Abr.  862,  868.  Plow.40Lb. 
1  Sid.  94.  2  Bo.  Abr.  678.  676.  1  Bid.  814.)  (14  H.  8. 16.  1  BoL  Ab.  648. 


[ 


or 


(8)  From  our  laVs  thus  permitting  a  person  to  be  a  villein  by  acknowledy- 
ment  in  a  court  of  record,  some  have  argued,  that  it  is  a  legal  mode  of  creating 
personal  bondage;  with  a  view  to  prove,  that  there  is  not  any  thiuff  so  repug- 
nant in  our  law  to  domestic  slavery,  as  is  generally  imagined,  and  thence  to 
lay  a  foundation  for  more  easily  inferring  the  lawfulness  of  importing  slavery 
from  our  colonies.  But  in  another  place  we  have  had  occasion  to  object  to  this 
way  of  considering  the  acknowledgment,  and  to  explain,  why  it  should  be 
deemed  merely  a  confession  of  that  immemorial  antiquity  in  the  villein's 
slavery,  which  was  otherwise  necessary  to  be  proved.  See  the  editor's  Argu- 
ment in  the  case  of  SomeneU^  a  Negro,  60  to  65^  and  Hob.  99.— [Note  168.] 

(4)  The  words  if  it  be  pleaded  are  material;  for  in  evidence  be/ore  a  jury 
the  copy  of  a  record  will  be  a  sufficient  proof  of  its  existence  and  contents. 
See  Law  of  Nis.  Pri.  226.  ed.  1775.  Com.  Dig.  tit.  Cb-ftoran'.— [Note  164.] 


L,  2.  C.  11.  Sect.  176, 177.  Of  ViUenage.  [118.  a. 

or  damages  doe  amount  to  forty  ahillingii  or  of  any  trespaue  vi 
et  armu(l). 

Monumenta,  gwB  nos  recorda  vocamt^  stmt  tferiUiHs  et  vetut- 
tcUis  vestigia. 


Sect.  176. 

JQ  UT  (f  a  freeman  hath  divers  iseuee^  and  afterwarde  he  eonfesseth 
himeelfe  to  be  a  viUaine  to  another  in  a  court  of  record;  yet  thoee 
iseties  which  he  hath  before  the  confeenon  arefree^  but  the  issues  which 
he  shall  have  after  the  confession  shaU  be  viUaines* 

This  is  so  eyident  as  it  needeth  no  explication. 


Sect.  177. 

ALSO^  if  a  villatne purchase  land,  and  alien  the  land  to  another  &e- 
fore  that  the  lord  enter ,  then  the  lord  cannot  enter;  for  it  shall  be 
adjudged  his  folly y  that  fie  did  not  enter j  when  the  land  was  in  the 
hands  of  the  villaine.  And  so  it  is  of  goods.  If  the  viUaine  buy  ^oods^ 
and  sell  or  give  them  to  another^  before  the  lord  seiseth  them,  then  the 
lord  may  not  seise  the  same*  But  if  the  lordj  before  any  such  sale  or 
gifty  commeth  into  the  towne,  where  such  goods  be,  and  there,  openly 
amongst  the  neighbours,  claime  the  goods,  and  seise  part  of  the  goodsj 
in  the  name  of  seisin  of  all  the  goods  which  the  vUlaine  has  or  may 
have^l)*,  ^c.  this  is  a  good  seisin  in  law,  and  the  occupation  which  the 
viUaine  hath  after  such  clayme  in  the  goods  {2)'f,  shall  be  taken  in  the 
right  of  the  lord. 

IN  this  case  before  the  lord  doth  enter^  hee  hath  neither /im  in  (Dr.  A  Stud. 
re  nee  jus  ad  rem,  but  onely  a  possibilitie  of  an  estate,  which  l^®*    2  Rol. 
estate  he  must  gaine  by  his  entry;  and  therefore  if  the  viUaine         ^    ' 
doth  by  way  of  prevention  alien  before  the  lord  doth  enter,  the 
lord  is  barred  of  the  possibility,  which  he  had  to  the  land,  for  ever. 
[a]  Si  autem  servus  vendideriJt  feodum,  quod  sibi  et  hseredibus  [a]FleU,  lib.  8. 
perquisiverity  antequam  dominus  seisinam  inde  ceperit,  valet  do-  J*-  }^'  ^^*S*5' 
natio,  et  aomtnvs  not  tpsi  xmputet,  quod  tantum  expectavtt.   i5ut  Dower,  17. 
[6]  if  the  villaine  of  the  king  purchaseth  land,  and  alieneth  before  r6]  35  E.  s.  tit 
the  king  (upon  an  office  found  for  him)  doth  enter,  yet  the  kiog  y5H^«*fi  ^^' 
after  office  found  shall  have  the  land;  quia  nullum  tempus  occur-  BabiDgton.*^ 
ritregi,  as  Littleton  himselfe  saith  in  the  next  Section  (2).   And  12  H.  7. 12. 

yet,  (8  Co.  170. 

^     '  7  Co.  28. 

2  Ro.  Abr.  784.) 

*  t  The$9  are  notet  1,  and  2,  to  118.  h,  in  the  IZth  and  14th  editions. 


\ 


1)  See  post.  260.  a.     2  Inst.  811. 

1 )  *  The  words  which  the  villaine  has  or  may  have  not  in  L.  and  M.  nor  Boh. 
(2)  f  Instead  of  the  goods  it  is  law  in  L.  and  M.  and  R. 
(2)  See  post.  119.  a. 


lia  a.  118.  b.]       Of  Villenage.  L.  2.  C.  11.  Sect.  177. 

vet,  after  office  founds  the  kiag  shall  not  haye  the  meane  profits; 
beoaose  the  title  is  by  the  seisore.* 

^^  Purchase  land.*'  The  like  law  is  of  seigniories,  ad vowsonSi  re- 
versions^  remainders,  rents,  commons  cer£aine,  and  such 


like  certaine  inheritaiices,  wherein  the  yillaine  l^hath  ril8.1 
any  estate  or  interest.  If  the  villaine  purchase  land  L  ^*  J 
either  in  fee  simplci  fee  taile,  or  for  life,  if  the  yillaine 
doth  alien  before  the  lord  doth  enter,  hee  doth  prevent  the  lord. 
Bat  yet  the  issue  of  the  villaine  shall  recover  the  land  entailed 
in  a  formedon,  and  then  the  lord  may  enter. 

^^  Alien  the  land.*'  Alien  commeth  of  the  verbe  altenarCf  id 
estj  (dienum /acere,  vd  ex  nostra  dominio  in  alienum  trawt/erre, 
sive  rem  aliguam  in  dominium  aUerius  trans/erre.  If  a  freeman 
hath  issue,  and  afterward  by  confession  becommeth  bond,  and 
purchaseth  lands  in  fee,  and,  before  the  lord  enter,  he  dieth 
seised,  and  the  land  descends  to  his  issue  which  is  free;  in  this 
case  the  lord  shall  not  enter  upon  the  heire,  and  yet  this  is  a 
descent  and  no  alienation.  The  like  law  it  is,  if  the  land  so  pur- 
chased by  the  villaine  doth  escheate  to  the  lord  of  the  fee  before 
any  entry  made  by  the  lord  of  the  villaine :  so  as  the  act  of  the 
law,  that  is,  the  descent  or  escheat  may  as  well  prevent  the  lord 
of  his  entry,  as  the  act  of  the  party  by  alienation. 

If  a  villaine  be  disseised  before  the  lord  doth  'enter,  the  lord 
may  enter  into  the  land  in  the  name  of  .the  villaine,  and  thereby 
gaine  the  inheritance  of  the  land;  but  if  there  be  a  descent  cast, 
so  as  the  entry  of  the  villaine  be  taken  a^ray,  then  the  villaine 
must  recontinne  the  estate  of  the  land  by  judgement  and  execu* 
tion,  before  the  lord  of  the  villeine  can  enter.  And  this  word 
[alien]  doth  not  onely  extend  to  alienations  of  land  in  deed,  but 
also  to  alienations  in  law;  as  if  the  villeine  purchase  land  and 
dyeth  without  heire,  and  the  land  escheate,  or  if  there  be  a  re- 
covery against  the  villaine  in  a  cettavitj  or  the  like. 

(8  Ro.  Abr.  732.       "  And  90  it  is  of  goods,  dec."     Goods,  hiens,  bona,  includes 
5  Co.  109.  all  chattels,  as  well  reall  as  personall.     Chattels  is  a  Fi^ench 

CTO**Bfift.%86 )    ^^^y  *°^  signifies  goods,  which  by  a  word  of  art  we  call  cataUa. 

Now  goods,  or  chattels,  are  either  personall  or  reall.  Personal], 
as  horse  and  other  beasts,  household  stuffe,  bowes,  weapons  and 
such  like,  called  personall,  because  for  the  most  part  they  belonff 
to  the  person  of  a  man,  or  else  for  that  they  are  to  be  recovered 
by  personall  actions.  Reall,  because  they  conccrne  the  reality, 
as  tearmes  for  yeares  of  lands  or  tenements,  wardships,  the  in- 
terest of  tenant  by  statute  staple,  by  statute  merchant,  by  elegit, 
and  such  like. 

Bona  dividuntur  in  mobilia  et  immolnlia.  Mob  ilia  rursum  divi" 
duntur  in  ea,  quce  se  movent  et  qua  ah  aliis  moventur.  But,  by  the 
common  law,  no  estate  of  inhentance  or  freehold  is  comprehended 
under  these  words  bona  or  cataUalS).  And  it  is  to  be  observed, 
that  as  the  title  of  the  lord  to  his  villeine's  lands  beffinneth  by  nifl 
entry,  so  his  title  to  the  goods  beginneth  by  the  seizure  of  them. 

And 


rS)  See  farther  as  to  chattels,  Bro.  Abr.  tit.  Chattels,  Com.  Dig.  tit,  Bient 
ana  Assets,  and  Yin.  tit.  Executors,  U.  Y.  Z. 


L.  2.  C.  11.  Sect  17a     Of  ViUenage.      [118.  b.  119.  a. 

And  here  againe  it  is  to  be  obeerved,  that  where  our  author,  in 
this  branch  concerning  goods,  nseth  these  words  (sell  or  dve) 
that  the  same'extendeth  as  well  to  gifts  in  law,  as  gifts  in  deed. 
And  therefore  if  a  niefb  hath  goods,  and  taketh  baron,  by  this 
^ift  in  law  by  force  of  the  marriage,  the  lord  is  barred.  And  so 
it  is  if  a  viUaine  make  his  executors  and  dieth,  by  this  gift  in  law 
the  lord  is  barred,  as  shall  be  said  hereafter. 

'*  And  daime  ike  good$y  and  9eUe  part  of  tke  goodly    For  a  S  H.  4. 15. 
claim  onely  of  the  goods  of  the  Tillaine  is  not  sufficient  in  law,  ^^t^'  DoJt^u^ 
but  he  must  seise  some  part  in  the  name  of  all  the  residue,  as  stad.  oap.  48. 
here  it  appeareth ;  or  that  the  goods  be  within  the  view  of  the  foL  139. 

lord:  for  the  claime  and  his  view  amount  to  a  seisure,  as  the  H?,^  ?'  ^ ,i. 

olayme  of  a  ward  bems  present  by  word  is  a  sufficient  seisure,  qmo. 
albeit  the  eardein  layeth  no  hands  on  him.     See  hereafter  Sect.  (Ante  88.   Poft 
S21.    And  so  note  a  diversity  between  a  claime  of  lands  or  r  V;  g'L  ^ 
tenements  and  goods,     [c]  In  an  action  of  trespasse  or  detinue  23.  b.  per 
brought  by  the  villaine,  a  release  made  to  the  defendant  by  the  Aeooagh. 
lord  18  a  good  barre ;  for  that  amounts  to  a  seisure  and  grant.  '  ^  ^s^^'bmm' 
If  the  villaine  doth  buy  goods  and  make  his  executors,  and  dieth  217.  *    ' 
before  the  lord  dofh  seise  them,  the  executors  shall  detaine  them 
against  the  lord  of  the  villaine. 

^^HoA  or  may  have,  due."  Here  (<frc.)  doth  imply  an  excellent 
point  of  learning,  for  that  such  a  claime  doth  not  only  vest  the 
goods,  which  the  villaine  then  hath,  but  also  which  he  after  that 
shall  acquire  and  get  (4).  But  otherwise  it  is  of  lands  of  free- 
hold or  inheritance ;  for  there  such  a  general!  entry 
[119.1  or  claime  extends  onlv  to  the  lands  the  villaine  hath 
a.  J  at  that  W^  time,  and  not  to  any  other  which  he  shall 
purchase  after,  as  by  our  author  in  this  Section  may 
justly  be  collected. 


Sect  178. 

JRUT  if  the  king  hath  a  vUUine^  who  purchmes  land^  and  alien  it 

before  the  king  enter;  yet  the  king  may  enter ^  into  tvhose  hands  bo* 

ever  the  land  shall  come.     Or  ^  the  villeins  buyeth  goods j  and  seU  them 

before  tlyat  the  king  seiseth  them  ;  yet  the  king  may  seise  these  goods,  in 

whose  hands  soever  they  be.    Becavse  nullum  tempus  occurrit  regi  (I), 


it 


IF 


(4)  Contray  as  to  the  goods  afterwards  acquired.  Dr.  and  Stud.  dial.  2.  0.  4. 

(l)See  ace.  41.  k  57.  b.  90.  b.  118.  a.  294.  b.  and  for  instances,  Plowd.  248.— 
But  the  rule  of  nuUum  tempus  occurrit  regi  is  subject  to  various  exceptions, 
both  at  common  law  and  by  stcUttte. — 1.  There  are  many  cases  in  which  the 
subject  may  m^ke  title  against  the  king  hj  prescription  as  to  treasure  trove, 
waifs,  estrays,  and  such  other  things  as  may  be  seised  without  matter  of  record. 
Ante,  fql.  114.  a.  and  b.—- 2.  In  some  oases  the  king's  right  necessarily  hils  for 
want  of  exertion  in  due  time,  either  because  the  subfect  of  his  right  determines 

before 


119.  a.]  Of  ViUenage.        L.  2.  C- 11.  Sect.  178. 

Vide  Sect  125.    ^^  JF  tithing  hoA  a  viUein^  dsc:^    This  is  evident  upon  tbftt 

35  E.  S.  tit  *^  Or  if  ike  vtUeine  huyeih  goods,  AcP    If  the  king's  villeine 

Yxlienage,  32.     acquire  any  gooda  or  chatteUs,  the  propertie  of  them  is  in  the 

king  before  any  seisore  or  office ;  and  it  la  well  said  of  an  ancient 
[d]  ICinor,  author,  \d\  Al  roy,  gyxmnX  cUdroU  dektcoroneouajranch  etiatey 

ou>.  8.  nejpoet  nut  temps  occurre  ;  and  another,  [e]  speaking  in  the  per- 

(oL  ss^^^"'        son  of  the  king,  saith^  Nul  temps  n'est  limit  qvant  a  mes  droits. 
Bnot  Jib.  1.  qvuB  rei  cUuri  posiint 

oecx. 


before  he  ohdms  it,  or  becanse  it  is  apecialfy  limited  in  point  of  time  by  its 
creation.  An  instance  of  thb  is,  where  the  knd  of  tenant  for  Hfe  is  found  to 
be  forfeited,  and  he  dies  before  seisure  by  the  king ;  for  it  is  then  too  late  to 
seize  for  the  king,  who,  as  Stanford  expresses  it,  hath  surceased  his  time,  the 
estate  forfeited  being  determined,  and  the  ri^hi  of  enti^  being  in  him  in  re- 
yersion.  Staunf.  F^rog.  82.  b.  The  law  is  the  same,  where  the  king  is 
intitled  to  the  next  presentaUon ;  in  which  case,  if  another  presents,  and  the 
incumbent  dies,  the  king  cannot  have  the  second  or  anysubsequent  presenta* 
tion.  This  was  the  opinion  of  Browne,  justice,  against  Weston  in  Willion  and 
Berkely,  Plow.  243.  249,  and  was  so  adjudged  in  Baskerville's  case,  7  Co. 
28.  a.  Lord  chancellor  Egerton  finds  fault  with  the  doctrine  of  this  last  case ; 
but  his  objections  do  not  appear  in  the  least  satisfactory.  See  his  obseryations 
on  lord  Coke's  Beports,  8.-3.  Sometimes  lapse  of  time  drives  the  king  to  a  suit. 
Thus  by  the  statute  of  th.e  18th  of  Bich.  the  second,  and  according  to  lord 
Coke  by  the  common  law,  if  the  kinf  presents  to  a  benefice  already  full  with 
an  incumbent,  the  kind's  presentee  shall  not  be  received  by  the  ordinary,  till 
the  king  has  recoveredma  presentment  by  due  process  of  law.  18  B.  2.  st.  1. 
c.  1.  Staunf.  PrsBroff.  82.  b.  2  Inst.  858.  Post.  844.  b.  See  also  Cro.  Jam.  885 
4  H.  4.  c.  22.  Gibs.  Cod.  Ist  ed.  802. — 4.  There  are  several  statutes,  which 
wholly  extinguish  the  king's  title,  if  not  exerted  within  a  limited  number  of 
years.  By  a  statute  of  the  14th  of  Edward  the  third,  the  king  lost  his  pre- 
sentment, where  he  was  entitled  by  having  in  his  hand  the  temporalities  of  a 
bishopric,  or  the  lands  of  a  person  within  age,  unless  he  presented  within  three 
years  after  the  voidance.  !But  this  statute  was  soon  repealed.  See  14  £.  8. 
at  8.  0.  2. 25  E.  8.  st.  8.  c.  2.  2  Gibs.  Cod.  1st  ed.  800.  The  chief  statutes, 
for  limiting  the  king's  title  to  a  certaine  time,  now  in  force,  are  the  21  ot 
Jam.  1.  c.  2,  and  the  9  of  Geo.  8.  c.  16.  By  the  former  the  king  is  disabled 
from  claiming  an^  manors,  lands  or  hereditaments,  except  liberties  and  fran- 
chises, under  a  title  accrued  60  years  before  the  beginning  of  the  then  session 
of  parliament,  unless  within  that  time  there  has  been  a  possession  under  such 
title.  But  the  efflux  of  time  rendering  this  provision  continually  more  in- 
effectual, the  latter  statute  introduced  one  of  a  permanent  kind,  by  limiting 
the  king  to  sixty  years  before  €he  commencement  of  ike  suit  or  proceeding  for 
recovery  of  the  estate  claimed.  See  further  a  Commentary  on  the  21  Jam.  in 
8  Inst.  188.  See  also  something  relative  to  the  rule  of  nfdlum  tempusoecurrU 
regi,  in  Hob.  152.  154.  847.— [Note  165.] 


L.  2.  C.  11.  Sect.  179, 180.  OfVfflenage.  [119.  a.  119.  b. 

Sect.  179. 

^LSOy  if  a  man  let  eertaine  land  to  another  far  terme  of  life,  naving 
to  hmeelf  the  revernon^  and  a  viUeine  purehaee  of  the  lessor  the 
reversion  ;  in  this  ease  it  seemeth^  that  the  lord  of  the  viUeine  may  pre- 
sently come  to  the  land^  and  elaime  the  reversion  as  the  lord  of  the  said 
viUeine^  and  by  his  elaime  the  reversion  is  forthwith  in  him.  JFor  in 
other  forme  or  manner  he  cannot  come  to  the  reversion.  For  he  cannot 
enter  upon  the  tenant  for  life*  And  if  he  should  stay  untUl  after  the 
death  of  the  tenant  for  life^  then  perchance  he  should  come  too  late.  For 
peradventure  the  vUleine  mR  grant  or  alien  the  reversion  to  another  in 
the  life, of  the  tenant  for  life^  ^c. 

'^JifA Y presently  come  to  the  land" 

For  he  cannot  elaime  the  reyereion  but  upon  the  hmd^ 
and  he  by  his  coming  upon  the  knd  for  that  purpose  is  no  tres- 
passer ;  because  the  law  giveth  him  power  to  claim  the  rerersioni 
lest  he  should  be  prevented^  and  elaime  he  cannot,  unless  he 
commeth  to  the  land.  So  likewise  if  the  viUeine  purchase  a 
seignioiji  rent,  common,  or  any  other  freehold  or  inhe- 
f  119. 1  ritanoe,  out  of  any  lands  or  tenements  of  another, 


L    b.    J  9^  the  lord  may  lawfully  come  to  the  land  to  make 

his  elaime  to  the  seigniory,  rent,  or  other  profit  out  Vide  41 E.  8. 
of  the  land.    But  if  the  viUeine  purchase  a  seigniorie,  or  a  rent,  ^^?g  ^^  ^'^'^ 
common,  or  other  inheritance  issuing  out  of  the  land  of  the  lord  ^  j|  4]  ^^ 
himselfe,  it  is  said,  that  the  seigniorie,  rent,  common,  or  such  Ezecntion,  28. 
other  inheritance,  is  extinguished  in  ike  lord's  possession  with-  ^'^*  ^:  ^^ 
out  any  elaime.  ^  ^'  ^'  ^^'  ^' 

^^  Grant/'  Here  must  be  intended  an  attomement;  for  after 
the  grant  and  before  attomement  the  lord  may  not  (1)  elaime 
the  reversion  (2). 

^^In  the  life  of  ike  tenant  for  life,  dkc."  Here  bv  (dfc.)  is 
included  tenant  in  taile,  tenant  jpur  auter  vie,  tenant  by  statute 
merchant,  staple,  elegit,  and  for  yeares;  for  during  aU  these 
estates  the  lord  may  elaime  the  reversion,  as  weU  as  in  case  of 
the  tenant  for  life. 


Sect.  180. 

77^  the  same  manner  it  is,  where  a  viUeine  purchases  an  advowson  of  a 

church  full  of  an  incumbent,  the  lord  of  the  viUeine  may  come  to  the 

saidchurehy  andelaime  the  said  advowson,  and  by  this  elaime  the  advowson 

is 


(1)  This  is  apparently  an  error  of  the  press,  the  sense  reouiring  the  omission 
of  not.  Accordingly  the  first  edition  is  without  it.  But  the  error  appears  in 
all  the  subsequent  editionfl. 

(2)  But  now  by  the  4  Ann.  0. 16.  s.  9.  the  grai#  of  a  reversion  is  perfect 
without  attornment. — [Note  166.] 
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is  in  him.  For  if  he  unU  attend  tiU  qfter  the  death  of  the  vneumhenty 
and  then  to  present  his  clarke  (a  presenter  son  clerke)  to  the  said  ehurehj 
thenf  in  the  mean  time^  the  vUlein  may  alien  the  advowson  (3),  and  so 
oust  the  lord  of  his  presentment. 

^^  ADVOWSON/'  Advocatio,  so  called, because  the  right  of 

presenting  to  the  ohuich  was  first  gained  by  snoh  as  were 

18  H.  14.  b.        founders,  benefiactorB,  or  maintainers  of  tiie  church ;  viz.  ratione 

fundationiSf  as  where  the  ancestor  was  founder  of  the  church }  or 
ratione  donationiSf  where  he  endowed  the  church ;  or  ratumejundiy 
as  where  he  gave  the  soils,  whereupon  the  church  was  built. 
And  therefore  they  were  called  advocati.  They  were  also  called 
patronif  and  thereupon  the  advowson  is  osXLedjuspatronaiiLs,  And 
in  one  word,  advowson  of  a  church  is  the  right  of  presentation 
Fleta,lib.  5.  or  collation  to  the  church.  AdvocdtusestadqttemperHnetjvs 
cap.  14.  cidvocatumis  alicujus  ecdesisB,  tU  adecclesiam  nomine prcprioj  non 

cUieno,  pomt  prcegerUare,    Every  church  is  either  presentativey 
collative,  donative,  or  elective.     Vide  Section  645.  648. 

34  B.  3.  80.  ''  FvU  of  an  incumbent"    If  the  church  be  presentative,  the 

25  E.  8. 47.  church  is  full  by  admission  and  institution  against  any  common 
44  b! 8. 8!  person;  but  against  the  king  it  is  not  full  untill  induction. 

9H.6.31.    22H.  6.  27.    21E.4.34.b.    Vide  Sect  648.    (Poet  844.  a.) 

'^  Incumbent*  commeth  from  the  verbe  incuml)0,  that  is,  to  be 

diligently  resident,  id  est,  obnixh  operam  dare;  and  when  it  is 

written  encumbent,  it  is  falsely  written,  for  it  ought  to  be  incum' 

10  H.  6.  7.         bent,  as  Littleton  doth  here  (4).     And  therefore  the  law  doth 

intend  him  to  be  resident  on  his  benefice. 


((JH^  jTAe  lord  of  the  viUeine  may  come  to  the  said  riSO.! 
church  and  claims  the  said  advowson,"  Note,  albeit  the  L  ^  J 
advowson  is  a  thing  inoorporeall,  and  not  visible,  yet 
because  the  principall  duty  of  the  presentee  of  the  patron  is  to 
be  done  in  the  church,  the  claime  of  the  lord  of  the  vUleine  must 
be  made  there ;  and  by  that  claime  the  inheritance  of  the  ad- 
vowson shall  be  vested  in  the  lord ;  for  every  claime  or  demand 
to  devest  any  estate  or  interest  must  be  made  in  that  place  which 
is  most  apt  for  that  purpose. 

Doot  A  stad.  **  After  the  death  of  the  incumbent"    Nota,  a  church  presenta- 

*'^2.  oa.  81.  tive  mav  become  void  five  manner  of  wayes,  viz.  1.  By  death, 

10  E.  8. 482.  whereof  i/i/^ftm  here  speaketh.     2.  By  creation.    8.  Bv  resig- 

25  E.  8.  40.  nation.  4.  By  deprivation.  5.  By  cession,  as  by  taking  a  benefice 

k  70.    41  E.  8.  5.    F.  N.  B.  31,  82. 

''  And  then  to  present  his  clarke  to  the  said  church,  dec"  A  pre- 
sentation is  derived  d  preesentando ;  quiaprcesentare  nihil  aliud 
est  qudm  prassto  dare,  seu  offerre.  And  Littleton  here  briefly  ez- 
presseth  tne  effect  of  a  presentation ;  for  it  is  the  act  of  the  patron 
offering  his  clerke  to  the  bishop  of  that  diocesse,  to  be  instituted 
to  such  a  church,  in  these  or  the  like  words  directed  to  the  bishop, 
I^-iEsento  vaibis  A.  B.  dericum  meum  ad  ecclesiam  de  Dale,  Sc. 

This 


(8) 
(4) 


d^.  L.  and  M.       ^ 

However,  in  L.  and  M.  and  Boh.  the  word  is  eskcombent. 
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This  may  be  done  as  well  by  word  as  by  writinff;  and  if  it  be  by 

writing  it  is  no  deed,  for  the  presentation  is  of  the  clerke,  and  the 

direction  to  the  bishop,  so  as  this  writing  is  in  nature  of  a  letter 

to  the  bishop :  and  this  is  the  reason  that  the  king  himself  may 

present  by  word,  as  elsewhere  is  said.     A  Tillein  at  this  day  pur- 

ohaseth  an  advowsen  in  fee,  the  church  becomes  voide,  the  lord 

for  one  hundred  pound  given  by  A.  B,  olerke  presents  him  to  the  (2  Ro.  Abr. 

ohurch,  and  his  dcrke  is  admitted,  instituted,  and  induced ;  yet  ^^^') 

this  gaineth  not  the  advowson  to  the  lord  [d].    And  so  it  is  in  [d\  Adjadg.  in 

that  case,  if  any  on  the  behalfe  of  A,  B.  had  given  or  contracted  S|™fc°li*  !fiS' 

with  the  lord  in  consideration  of  any  valuable  thing  to  present  £iu.  inter  B^ker 

A,  B.  to  the  said  church,  albeit  it  had  beene  without  the  consent  a  Rogers. 

or  knowledge  of  A.  B.  yet  it  should  not  have  vested  the  advowson 

in  the  lord.     But  this  was  not  law  when  Littleton  wrote,  [e]  But  [e]  A^jndged 

now  by  the  statute  of  81  Eliz.  the  presentation,  admission,  iosti-  S^*^J^°*^' 

tution,  and  indaotion  in  both  the  said  cases,  and  in  the  like  are  13  j^'iQ  aqoar. 

made  voide  (1),  where  before  the  said  statute  they  were  but  void-  imp.  bronght  by 

able  by  deprivation  (2).     And  if  a  man  present  by  usurpation  to  *J®  ^^J^s  against 

a  benefice,  Dy  reason  of  any  corrupt  contract,  agreement,  &o.  that  Norwich 

presentation  and  the  institution  and  induction  thereupon  are  void;  Tbomas  Cole, 

for  that  act  extends  to  all  patrons  as  well  by  wrong  as  by  right,  "d  Robert 

But  where  any  presents  by  usurpation,  the  rightfufl  patron,  and  for^^he^caraice 

not  the  king,  shall  present;  for  otherwise  every  rightfuU  patron  of  Haverell  in 

may  lose  his  presentation.  And  such  an  incumbent,  thatcommeth  Suffolk. 

in  by  reason  of  any  such  corrupt  agreement,  is  so  absolutely  dis-  ^^'  ^J"*  ^**" 

abled  for  ever  after  to  be  presented  to  that  church,  as  the  king  Hob!  165. 

himselfe,  to  whom  the  law  givcth  the  title  of  presentation  in  that  12  Go.  100. 73. 

case,  cannot  present  him  againe  to  that  church ;  for  the  act,  being  J  5***'*\?^"«»a 
y-  '^        .        ^^  J        ,  '.  'oiRo.  Abr.  870. 

made  for  suppression  of  symony  and  such  corrupt  agreements,  so  cro.  Jam.  385. 

bindes  the  king  in  that  case,  as  he  cannot  present  him  that  the  533. 

kw  hath  disabled  (3);  for  the  words  of  the  act  be,  shall  there-  ^""^'^^^  *^''- 

Post  234.    11  Co.  68.    Cro.  Cba.  331.) 

upon 

(1)  Though  the  person  presented  is  not  privy  to  the  simony,  yet  the  pre- 
sentation is  void,  the  statute  making  no  distinction  in  this  respect,  but  giving 
the  turn,  to  the  king  as  a  punishment  of  the  patron.  Adjudged  12  Co.  100. 
Agreed  12  Co.  73.-^Note  167.] 

(2)  The  effect  of  the  difference  between  void  and  voidahley  in  the  instance 
of  a  simoniacal  presentation,  may  be  seen  in  Windsor's  case,  5  Co.  102,  and 
Winchcomb's  case,  Hob.  165,  the  judgment  in  both  turning  upon  it. — 
[Note  168.] 

(3)  Adjudged  accordingly  in  the  king  against  the  bishop  of  Norwich,  Hob. 
75.  Cro.  Jam.  385.  In  sir  Arthur  Ingram's  case  on  the  5  &  6  E.  6.  against 
the  sale  of  offices,  there  was  a  like  decision,  that  the  king  could  not  dispense 
with  the  disability  created  by  statute.  Post.  234.  a.  Hob.  75.  Cro.  Jam.  885. 
8  Inst.  154.  When  the  &imous  case  of  sir  Edward  Hales,  in  the  reign  of  James 
the  second,  was  argued,  these  two  cases  were  urged  to  prove,  that  the  king 
could  not  dispense  with  the  disability  for  not  taking  the  oaths  and  sacrament, 
according  to  the  25  Cha.  2.  usually  called  the  test  act ;  and  lord  Coke  himself 
in  his  Third  Institute  applies  them  to  a  like  case  on  the  5  Eliz.  in  respect  to  the 
oath  of  supremacy.  3  Inst.  154.  The  principal  judicial  authority  relied  on  for 
the  dispensation  was  the  case  in  the  year-book  of  2  H.  7.  6.  b.  in  which,  not- 
withstanding the  statutes  making  void  a  grant  of  the  office  of  sheriff  for  more 
than  a  year,  the  judges  are  represented  to  have  held  a  grant  for  life  with  a  non 
obstante  to  be  good.  But  trusting  to  such  mi  authority  only  exposed  the  weak- 
ness 
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upon  and  ttcm  thenoeforih  be  adjudged  a  disabled  person  in  law 
[/]  PL  Com.  to  have  or  enjoy  the  same  benefiee.  [H  And  the  party  being 
In  /a  ^'  ^*  ^^^^^  ^7  ^®  ^^  ^^  parliament  (which  being  an  absolute  and 
llH.  7. 11.  direct  law)  cannot  be  cuspensed  withall  by  any  grant,  &c.  with  a 
18  H.  7!  8.  b.  non  ohMianU;  as  it  may  be,  when  any  thing  is  prohibited  9ub  modoj 
^\c^  ^90^'        ^  ^^^  ^  penalty  given  to  the  king  (4).    And  the  said  act  doth 

F.N.B.211.    B.  Poet  284.  A. 

not 

ness  of  the  cause  it  was  intended  to  sustain.  The  book  cited,  so  far  from  con- 
taining any  judgment  of  the  point,  ends  with  an  adjournment  of  the  case, 
accompanied  with  this  remarkable  declaration,  that  both  judges  and  counsel 
agreed,  what  they  had  then  said  should  be  taken  for  noAing,  Aa^far  too  as 
i^pears,  the  ^rant  in  question  might  have  been  adjudged  good  on  the  ground 
of  being  within  an  exception  of  the  statutes.  The  king  also  had  been  specnally 
enabled  by  the  9  H.  6.  cap.  5^  to  dispense  with  the  statutes  for  four  yean  on 
account  of  the  wars  and  a  pestilenoe.  But,  lastly,  and  principally,  it  was  an 
insuperable  objection  to  the  authority  of  this  case,  that  the  23  H.  6.  to  remove 
all  doubts,  provides,  that  the  king's  gnmt  for  more  than  a  year  should  be  oou2, 
notwithstanding  any  non  obstante.  What  respect  could  be  due  to  a  judiciai 
opinion,  dedaring  a  dispensation  goodf  which  the  legislature  itself  had  posi- 
tively  enacted  should  be  voidT  Yet  it  is  not  to  be  concealed,  that  in  the 
report  of  Calvin's  case,  lord  Coke  justifies  the  king's  dispensation  in  this  instance 
•  on  the  principle  of  its  being  beyond  the  power  of  parliament  to  take  away  his 
right  to  the  service  of  his  subjects.  Calvin's  case,  7  Co.  14.  This  strange 
language  is  the  more  unaccountable,  as  it  is  inconsistent  with  his  own  doctrine 
here,  and  in  the  case  on  the  statute  against  the  sale  of  offices. — [Note  169.] 

(4)  But  by  the  bill  of  rights,  1  W.  &  M.  it  was  declared,  that /rom  the  then 
session  of  parliament,  no  dispensation  with  any  statute  should  be  valid,  unless 
such  statute  allows  it,  and  except  in  such  cases  as  should  be  specially  provided 
for  the  then  session.  1  W.  &  M.  sess.  2.  c.  2.  s.  12.  The  occasion  of  this 
excellent  provision  was  the  equally  extravagant  and  unwarrantable  exercise  of 
the  dispensing  power  by  James  the  second,  who,  havine  procured  the  sanction 
of  a  judicial  opinion  to  a  dispensation  with  the  test  act  m  fkvour  of  sir  Edward 
Hales,  madly  proceeded  to  a  suspension  of  the  principal  laws  for  the  support 
of  the  established  religion;  an  excess,  in  which,  monstrous  as  it  was,  several 
of  the  judges,  to  the  great  scandal  of  Westminster-hall,  gave  him  countenance, 
the  priests  of  the  temple  of  justice  treacherously  aidin|^  to  j^Uute  it,  instead  of 
manfully  opposing  the  sacrilege.  Till  the  time  of  this  pnnce  the  doctrine  of 
dispensation  was  received  witii  verv  important  qualifications,  of  which  the 
principal  were  these : — ^1.  It  was  said,  that  the  king  could  not  dispense  with  the 
common  law;  though  lord  chief  justice  Yaughan  seems  to  deny  this  position. 
Dav.  76.  3  Inst  164.  Yaugh.  334. — 2.  It  appears  to  have  been  generally 
agreed,  that  the  kiuff  could  not  dispense  with  a  statute,  which  prohibited  what . 
was  malum  in  se. — S.  Malum  prohibitum  was  not  deemed  universally  dispensa- 
ble with;  for  some  held,  the  king  could  not  dispense  with  a  statute,  if  the  pro- 
hibition was  ahsolutef  and  not  sub  modo,  as  under  a  penalty  to  the  king,  or,  as 
others  express  it,  where  the  statute  was  made  for  the  general  good,  and  not 
with  a  view  merely  to  the  king's  profit  or  interest.-^4.  None  contended,  that 
the  royal  dispensation  could  diminish  or  prejudice  the  propertv  or  private 
right  of  the  subject. — 5.  It  was  understood,  that  the  king  could  dispense,  net 
generally  f  but  only  in  &vour  ot particular  persons,  and,  acoording  to  some,  for 
these  only  in  particular  instances. — ^But  some  of  these  distinctions  had  great 
uncertainty  and  subtlety  in  them,  and  were  so  open  to  controversy,  that 
they  onlv  tended  to  create  embarrassment:  and  though  the  others  greatly 
restricted  the  largeness  of  the  claimed  prerogative,  yet  they  were  fiur  fnaa 

obviating 
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noi  only  extend  to  benefioe  with  oare,  but  to  dignilmi,  prebendB, 
and  all  other  eocletiaatical  liyings. 

"  Ciarke  (olerite.)"   Clericu$,  is  twofold ;  ecdniaUicui  Twhich  ♦•  H.  cap.  W. 
LiUkian  here  intendeth)^  and  he  is  either  Beenlar  or  regmar,  ao 

called 

obviating  the  chief  objection  to  ao  formidable  a  pretenaion.   Had  the  boandarj 
of  the  dispensing  power  been  ever  so  clearly  marked;  still  it  was  wise  and  pm- 
dent  to  annihilate  it.     So  far  as  it  resembles  the  power  of  repealing  laws,  it 
was  an  intolerable  oormption,  wholly  irreconcilable  with  the  first  principle  of 
our  constitution,  by  which  the  power  of  legislation  cannot  be  exercised  by  the 
king,  without  the  two  houses  of  parliament.     So  far  as  it  did  not  fall  within 
this  idea,  it  was  unnecessary :  for  those  acts  which  were  the  fruits  of  it,  might 
have  derived  their  force  from  other  acknowledged  powers  of  the  crown,  such 
as  the  right  of  waving  penalties  and  forfeitures  belonging  to  itself,  and  the 
prerogative  of  pardoning. — ^It  is  worthy  notice,  that  the  dedaration  of  rights^ 
which  the  lords  and  commons  made  on  tendering  the  crown  to  William  and 
Mary,  distinguishes  between  tutpending  laws  by  regal  authority,  and  ditpenaing 
with  them.     The  former,  being  a  general  and  ahi^ute  abrogation  for  a  time,  is 
condemned  without  any  exception ;  but  the  latter  being  only  a  special  exempt 
tUm  of  certain  individuals  is  merely  declared  illegal,  as  it  had  been  exercised  of 
late.     Also  the  hiU  ofriglUSf  though  it  declares  against  the  future  exercise  of 
a  dispensing  power  in  any  case  except  where  the  king  is  specially  authorized 
by  act  of  parliament,  yet  contains  a  proviso  saving  iktm  prejudice  all  prior 
charters,  grants  and  pardons.  1  W.  &  M.  sess.  2.  ch.  2.  sect.  12  &ld.    If  the 
condemnation  of  the  dispensing  power  for  the  time  pott  had  been  unqualified, 
it  might  have  destroyed  the  titles  under  numberless  subsisting  grants  from  the 
crown,  the  validity  of  which  it  was  deemed  most  equitable  to  leave  to  the  deci- 
sion of  the  courts  of  justice  in  the  ordinary  way. — Such  as  wish  to  go  more 
deeply  into  the  controversy  about  the  dispensing  power,  may  find  the  following 
references  useful. — For  the  history  of  dispensations,  see  Dav.  69.  b.  Pryn.  on 
4  Inst.  128  to  183.  Atkyns  on  Power  of  dispens.  with  Pen.  Stat. — For  the  cases 
on  the  subject,  see  the  case  of  the  Merchants  of  Waterford,  in  2.  R.  8.  11. 
1  H.  7. 2.  the  Sheriff's  case  in  2  H.  7.  6.  b.  the  doctrine  in  11  H.  7. 11.  b.  12.  a. 
Grendon  and  the  bishop  of  Lincoln,  Plowd.  502.  Case  of  the  Aulnager,  By.  803. 
Calvin's  case,  7.  Co.  15.  the  Prince's  case,  8  Co.  29.  b.  Case  of  the  Taylors  of 
Ipswich,  II  Co.  53.  Case  of  Monopolies,  ibid.  84.    Irish  case  of  Commendam 
Dav.  58.  Case  of  Customs,  12  Co.  18.  the  cases  cited  ante  note  8.     Colt  and 
Glover  v,  the  bishop  of  Litchfield,  or  English  case  of  Commendam.  Mo.  898. 

1  Rol.  Rep.  151.  Hob.  246.  Evans  and  Eiffins  v,  Askwith,  W.  Jo.  158. 
Palm.  457.  Latch.  81. 283.  Noy,  93. 2  Rol.  Rep.  450.  Case  of  clerk  of  the  court 
of  wards,  Hob.  214.  Needier  and  the  bishop  of  Winchester,  Hob.  230.  Lord 
Wentworth's  case,  Mo.  713.  Case  of  dispensation  with  8  Jam.  1.  c.  5.  against 
a  recusant's  holding  an  office,  Hardr.  110.  Case  of  dispensation  with  statute ; 
against  retailing  wine  without  license,  namely  Young  and  Wright,  1  Sid.  ti. 
Thomas  and  Waters,  Hardr.  448. 2  Keb.  425.  Thomas  and  Boys,  Hardr.  46  (. 
Thomas  and  Sorrell,  Yaugh.  880.     1  Lev.  217.     1  Freem.  85. 115.  128. 13  T. 

2  Keb.  245.  280.  822. 372. 416. 790.  3  Keb.  76. 119. 143. 155. 184.  228.  238. 
264.  sir  Edward  Hale's  case  on  the  test  act  of  25  Cha.  2,  in  2.  Show.  47'). 
Comberb.  21.  State  Tri.  v.  7.  p.  612.  4  Bac.  Abr.  179,  and  Case  of  the  sevou 
Bishops  in  the  reign  of  Jam.  2.  State  Tri.  4th  ed.  v.  5.  p.  303.  Of  these  cases. 
Thomas  and  Sorrell  and  sir  Edward  Hale's  are  the  principal.  The  former  was 
argued  with  the  greatest  solemnity  in  the  exchequer  chamber,  the  delivery  of 
the  opinion  of  the  judges,  of  whom  the  majority  was  for  the  dispensation,  taking 
up  a  day  in  four  several  terms.  The  latter  was  treated  with  less  form ;  but 
gave  occasion  to  some  considerable  publications  on  the  subject;  particularly 

Vol.  I.— 45  lord 
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called  beoanae  he  is  servw  ei  hoeredUots  damini :  and  lateuif  and 
in  this  sense  is  signified  a  pen-man,  who  getteth  his  living  in 
some  coort  or  otherwise  bj  the  use  of  his  pen. 

Notey  if  the  church  becommeth  yoid,  albeit  the  present  aToid- 
ance  be  not  by  law  grantable  over,  yet  may  the  lord  of  the 
(Ante  117.  a.)     yilleine  present  in  his  owne  name,  and  thereby  eaine  the  inhe 

ritance  of  the  advowson  to  him  and  his  heires;  ror  albeit  it  be 
Iff]  14  H.  4.  IS.  not  grantable  over,  yet  it  is  not  merdv  a  chose  in  action  :  [^] 
18 1  2  Oure  ^^^  *  ^®™®  covert  be  seised  of  an  advowson,  and  the  church 
imp.  57.  becommeth  void,  and  the  wife  dyeth  the  husband  shall  present 

h]  43  B.  8. 10.    to  the  advowson ;  [h]  but  otherwise  it  is  of  a  bond  made  to  the 
f^i'i*'         wife;  because  that  is  merely  in  action. 

(PofltWl.  lu    1  Ro.  Abr.  846.)    Cont  Cr.  El.  178.  600.    8  Lev.  408. 
AstoD,  S47.  but  see  1  P.  Wnu.  381.    4  Vin.  76. 

Sect.  181. 

ALSOy  there  is  a  vUUine  regardant^  and  a  vxUeine  in  gro%%e.  A  villein 
regardant  iSy  as  if  a  man  be  seised  of  a  mannor  to  which  a  villein  is 
regardant  J  and  he  which  is  seised  of  the  said  mannor^  or  they  whose  estate 
he  hath  in  the  same  mannor;  have  beene  seised  of  the  villein  and  of  his 
ancestors  as  villeins  and  neifs  (1)  regardant  to  the  same  mannor  time  out 
qf  memory  of  man.  And  viUein  in  grosse  ts,  where  a  man  is  seised  of  a 
mannor  whereunto  a  viUein  is  regardant^  andgranteth  the  same  villein 
by  his  deed  to  another ,  then  he  is  villein  in  grosse^  and  not  regardant. 

"  yiLLEIlTE  regardant."  He  is  called  regardant 

to  the  mannour,  because  he  hath  the  WST  charge  T 152  0.1 
8  H.  7.  6.  to  do  all  base  or  villenous  services  within  ihe  same,  L    ^*     J 

and  to  gard  and  keep  the  same  from  all  filthie  or  loath- 
some things  that  might  annov  it :  and  his  service  is  not  certaine 
but  he  must  have  regard  to  that  which  is  commanded  unto  him. 
Bract  Ii.2.fo.26.  And  thereupon  he  is  called  regardant,  a  quo  praestandum  ser- 
Mir.  ca.  2,  sect    ^^{^^ff^,  incertum  et  indeterminaiumy  uhi  scire  nonpoterit  veq^ere 

quale  servitiam  fieri  debet  mane,  viz.  ubi  quis  facere  tenetur 

quicquid  ei  praBcq>tum  ftterit,  as  before  hatn  beene  observed. 

Vide  Seot  84.     Ana  Littleton  sayth,  hereafter,  that  no  other  thins  is  said  to  be 

m  20  B.  8.  tit    regardant,  but  onely  a  villeine  :  [t  J  yet  in  old  bookes  it  was 

iMue,  80.  sometimes  applied  to  services. 

''  In  grosse"  is  that  which  belongs  to  the  person  of  the  lord, 
and  belongeth  not  to  any  mannor,  lands,  &c. 

Sect. 

lord  chief  justice  Herbert's  account  of  the  authorities  on  which  the  judgment 
was  given  in  sir  Edward  Hale's  case,  Mr.  Atwood's  answer  to  it  and  a  tract  by 
lord  chief  baron  Atkyns,  against  the  king's  power  of  dispensing  with  penu 
statutes.  In  a  manuscript  report  of  sir  Edward  Hale's  case,  sir  Bartholomew 
Shower  is  mentioned  to  have  applied  to  lord  chief  baron  Atkyns.  But  we  have 
not  yet  met  with  any  such  piece.  Mr.  Hume's  state  of  the  arguments  for  and 
against  the  dispensing  power,  though  written  with  an  evident  bias  in  favour  of 
the  crown's  prerogative,  is  worth  consulting.  Hume's  HisL  8vo.  ed.  v.  8,  p. 
242.  264.  See  also  Tyrr.  Bibliothec.  Politic.  589  to  597.— For  the  proceed- 
ingsin  parliament  after  the  Kevolution,  in  respect  to  sir  EJwurd  iia.o'ii  ea.«tt 
and  the  dispensing  power,  see  Gray's  Deb.  v.  9,  p.  297  to  307,  314  to  332,  S3C 
to  344.  396.  Chandl.  Deb.  of  the  Lords,  v.  1,  p.  394.— [Note  170.] 
(1)  and  neifo  not  in  L.  and  M. 
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j^LSOy  if  a  man  and  his  ancestors^  whose  heire  he  m,  have  been  seised 
of  a  villeine  and  of  his  ancestors  as  of  viUeines  in  grosse  time  out  of 
ynemorie  of  many  these  are  villeines  in  grosse. 

THIS  needeth  no  explanation,  bat  to  add  the  saying  of  an  ^ir-  es.  2, 
ancient  author.     Servage  de  home  est  subjection^  issuant  de  '^^  ^*' 
ey  grand  antiquitie,  que  nut  franke  cep  poet  estre  trove  per 
humane  remembrance. 

Sect.  183. 


J  i^TD  here  note,  that  such  things,  which  cannot  be  granted,  nor  aliened, 
without  deed  or  fine,  a  man  which  will  have  such  things  by  prescrip- 
tion, cannot  otherwise  prescribe  but  in  him  and  in  his  ancestors,  whose 
heire  he  is,  and  not  by  these  words.  In  him  and  them  whoie  estate  he 
hath  ;  for  that  he  cannot  have  their  estate  without  deed  or  other  writing, 
the  which  ought  to  be  showed  to  the  court,  if  he  wiU  take  any  advantage 
of  it.  And  because  the  grant  and  alienation  of  a  viUevne  in  grosse  (8)* 
lyeth  not  without  a  deed,  or  other  writing,  a  man  cannot  prescribe  in  a 
villein  in  grosse,  without  showing  forth  a  writing,  hut  in  himse\fe  which 
claims  the  villeine,  and  in  his  auncestors  whose  heire  he  is.  But  of  such 
things,  which  are  regardant  or  appending  to  a  mannor,  or  to  other  lands 
and  tenements,  a  man  may  prescribe,  that  he  and  they  whose  estate  he 
hath  (que  11  et  ceux  qne  estate  il  ad,)  who  were  seised  of  the  mannor,  or  of 
such  lands  and  tenements,  ^c.  have  been  seised  of  those  things,  as  regard* 
ant  or  appendant  to  the  mannor,  or  to  such  lands  and  tenements  (4)*  time 
out  of  mind  of  man  (de  temps  dont  memorie,  ftc.  (5)*]  And  the  reason 
is,  for  that  such  manor  or  lands  and{l)'f  tenements  may  passe  by  aliena- 
tion without  deed,  ^c. 

^^  f\Tt fine^^  in  Latine,  finis,    [t]  Ideo  dicitur finalis  concordia  ;  Vide  Sect. 441. 
quia  imponit  finem  litwus,  et  est  exceptio  pcremptoria.  JS*'-.^^^  Tj^' 
[m]  Finis  est  amicabiliscompositio  etfinalis  concordia,  \n^^^  ^,  Js 

[1531. "I  ex  consensu  et  licentid  9Sr  dominiregis,  vel  ejtujustici'  rFoet  282.  a.) 
a.    J  ariorum  (1).  [n]  Talis  concordia fincdis  dicituredqttdd  W  Oihnw,  II.  8. 
Oft.  !•  Fleta.  281. 
BractoD,  256.  310.  435.    [n]  9  Co.  cap.  3.  Statot  de  modo  leyandi  flnes.    PI.  Com. 
357.     (3  Co.  84.    8  Co.  51.)    5  Co.  fol.  88.    Teye's  case. 

finem 

•   Tkete  are  notet  Z,  4,  and  5,  of  121.  a.  in  the  IZth  and  lUh  editione. 
t  Thie  %»  note  1,  o/121,  5.  in  the  ISth  and  lUh  editUms. 


(3)  *  in  grosse  not  in  L.  and  M.  nor  Rob. 

(4)  *  &c.  and  in  L.  and  M.  and  Bob. 

(5)  '^^  court  instead  of&c.  in  L.  and  M.  and  Roh. 
(1)  t  or  instead  of  and  in  L.  and  M. 

(1)  This,  though  a  just  description  of  fines,  considered  according  to  their 
original  and  still  apparent  import,  yet  gives  a  very  inadequate  idea  of  them 
in  their  modem  application.  In  Glanville's  time  they  were  really  amicable 
compositions  of  actual  suits.  But  for  several  centuries  past,  fines  have  been 
only  so  in  name,  beiug  in  fact  fictitious  proceedings,  in  order  to  transfer  or 
seeore  real  property,  by  a  mode  more  efficacious  than  ordinary  conveyances. 

What 
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fiiMm  imponit  negoHoj  adeo  ut  neutrapan  UHganHwn  ah  eo  de 
csetero 

What  the  raperiority  of  a  fine  in  this  respeet  oonsiBts  of  will  best  appear  bj 
stating  the  ehief  nses  to  which  it  is  applied. — One  use  of  a  fine  is  extinguishing 
dormant  HtleSy  by  shortening  the  asaai  time  of  limitation.  Fines,  being  agree- 
ments eonoeming  lands  or  tenements  solemnly  made  in  the  king's  coarts, 
were  deemed  to  be  of  equal  notoriety  with  judgments  in  writs  of  right ;  and 
therefore  the  common  law  allowed  them  to  have  the  same  quality  of  barring 
all  who  should  not  claim  within  a  year  and  a  day.  See  Plowd.  857.  Hence 
we  may  probably  date  the  origin  and  frequent  use  of  fines  as  feigned  proceed* 
inga.  But  this  puissance  of  a  fine  was  taken  away  by  the  84  E.  8,  and  this 
statute  continued  in  force  till  the  1  R.  8.  and  4  H.  7,  which  reyived  the  ancient 
law,  though  with  some  change,  proclamation  being  required  to  make  fines 
more  notorious,  and  the  time  for  claiming  being  enlarged  from  a  year  and  a 
day  to  Jive  years.  See  84  E.  8.  c.  16.  1  R.  8.  c.  7.  4  H.  7.  c.  24.  The  foroe 
of  fines  on  the  rights  of  strangers  being  thus  regulated,  it  has  been  ever  since 
a  common  practice  to  levy  them  merely  for  better  guaiding  a  title  against 
claims,  which,  under  the  common  statutes  of  limitation,  might  subsist,  with  a 
right  of  entry  for  twenty  years,  and  with  a  right  of  action  for  a  much  longer 
tisK. — ^Another  use  or  effect  of  fines  is  barring  estates  tail,  where  the  morv 
extensiYoly  operative  mode  by  common  recovery  is  either  unnecessary  or 
impracticable.  The  former  may  be  the  case  when  one  is  tenant  in  tail  with  an 
immediate  revexsion  or  remainder  in  fee ;  for  then  none  can  deriva  a  title  to 
the  estate  except  as  his  privies  or  heirs,,  in  which  character  his  fine  is  an 
immediate  bar  to  them*,  tne  latter  occurs  when  one  has  only  a  remainder  in 
tail,  aud  the  person,  haying  the  freehold  in  possession,  refuses  to  make  a  tenant 
to  the  prsdcipe  for  a  common  recoveiy,  which  would  bar  all  remainders  and 
reversions :  for,  under  such  circumstances,  all  which  the  party  csA  do  is  to 
bar  those  claiming  under  himself  by  a  fine.  How  this  power  of  a  fine  over 
estates  tail  commenced  has  been  veocata  questio.  The  statute  ds  dondsy  after 
converting  fees  conditional  into  estates  tail,  concludes  with  pfvteeting  them 
from  fines,  there  being  express  words  for  that  purpose.  But  the  doubt  is, 
when  this  protection  was  withdrawn,  whether  by  the  4  H.  7.  or  the  82  H.  8. 
It  is  a  common  notion,  into  which  some  of  our  most  respectable  histonaas  have 
fallen,  that  the  4  H.  7,  was  the  statute  which  first  loosened  entails;  and  thus 
opening  the  door  for  a  free  alienation  of  landed  property  has  been  attributed 
to  the  deep  policy  of  the  prince  then  on  the  throne.  See  Hume's  history, 
8vo.  ed.  T.  8.  p.  400.  But  tnis  is  is  an  error  proceeding  from  a  strange  inatteo* 
tion  to  the  real  history  of  the  subject.  Common  recoveries  had  been  sanctified 
by  a  judicial  opinion  in  Taltarum's  case,  as  early  as  the  twelfth  of  Edward  the 
fourth :  and  from  them  it  was  that  entails  received  their  death  wound ;  for,  by 
this  fiction  of  common  recoveries,  into  the  origin  of  which  we  mean  to  scru- 
tinise in  some  other  place,  eyery  tenant  in  tail  m  possession  was  enabled  to  bar 
entails  in  the  most  perfect  and  absolute  manner;  whereas  fines,  even  now,  being 
only  a  partial  bar  of  the  issue  of  the  persons  who  levy  them,  must  in  generd 
be  an  inefficacious  mode.  In  respect  to  the  4  H.  7,  it  was  scarce  more  than 
a  repetition  of  the  1  R.  8,  the  only  object  of  which  indisputably  was  to  repeal 
the  statute  made  the  84  E.  8,  in  favour  of  non-claims,  and  against  them  to 
reyive  the  ancient  force  of  fines,  but  with  some  abatement  of  the  rigour  in 
point  of  time,  and  other  improyements,  as  we  haye  already  hinted  ;  a  provi- 
sion of  the  utmost  consequence  to  the  security  of  titles.  Accordingly  lord 
Bacon,  whose  discernment  none  will  question,  in  his  life  of  Henry  the  seventh, 
commends  the  statute  of  the  4th  of  his  reign,  merely  as  if  aimed  at  non-claims. 
Bao.  Hen.  7.  in  Ken.  Comp.  Hist.  2d  ed.  v.  1.  p.  596.    Nor  indeed  could 

there 

*  But  whert  <A«  t€twnt  in  tail  ka»  the  revertum  or  remainder  in/ee  hg  dfonU,  a 
r4eo94ry  iapn^erahU  to  a/int,for  rAe  rtatoM  9M«d  hjf  Mr,  Prttton  in  \i»  Trwl, 
'.no  Convey,  vol,  L  2d,  td,  p,  9 — 12. 
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there  have  been  the  least  pretence  to  extend  the  meaning  of  the  hiw  farther^ 
if  it  had  not  been  for  some  ambiffuous  expressions  in  the  hitter  end  of  it. 
like  the  1  R.  3^  after  declaring  a  one  with  proclamation  to  be  an  nniVersal 
bar,  it  saves  to  all,  except  parHeiy  five  jears  to  claim  after  the  prookmation 
of  it.  Bnt  this  saving  did  not  suit  the  ease  of  the  isvne  in  tail,  or  of  those  in 
remainder  or  reversion :  because  during  the  life  of  the  immediate  tenant  in 
tail  these  eonld  have  no  right  to  the  possession,  and  it  was  possible  that  he 
mi^t  live  more  than  five  vearsfrom  the  proclamation  of  the  fine.  The  framers 
of  the  4  H.  7,  foresaw  this;  and  therefore;  like  the  1  R.  3)  it  contains  an 
additional  saving  of  five  years  for  all  persons  to  whom  anj  title  should  eome 
after  the  proclamation  of  the  fine,  by  force  of  any  entail  subsisting  he/ore; 
words,  which  as  strongly  apply  to  the  issue  of  the  tenant  in  tail  levying  a  fine^ 
as  to  those  in  remainder  or  reversion.  Had  therefore  the  4  H.  7,  stopped 
here,  what  the  learned  and  instruetive  observer  on  our  ancient  statutes  writes 
would  be  strictly  just,  that,  instead  of  destroying  estates  tail,  the  statute  ex* 
pressly  saves  th^n.  Barringt.  on  Ant.  Stat.  2d  dl.  p.  887.  But  a  subsequent 
part  of  the  statute,  in  declaring  how  a  fine  shall  operate  on  sueh  as  have  five 
vears  allowed,  if  they  do  not  claim  within  that  time,  expresses  that  they  shall 
be  eoncluded  in  like  form  <u  parties  and  privies;  and  another  clause,  in  regu- 
lating who  should  be  at  liberty  to  aver  asainst  a  fine  quod  partes  nihil  hahHe^ 
runt,  saves  this  plea  for  all  persons,  with  an  exception  of  privies  as  well  as 
parties.  From  these  two  clauses^  though  the  former  of  them  was  copied  from 
the  1  R.  3,  grew  a  doubt,  whether  the  statute  did  not  enable  tenant  in  tail  to 
bar  his  issue  by  a  fine.  The  arguments  for  it  were,  that  the  issue  were  privies 
both  in  blood  and  estate ;  and  that  if  the  statute  meant  to  bind  them,  when 
the  tenant  in  tail  had  not  any  estate  in  the  land  at  the  time  of  the  fine,  it  was 
highly  improbable  there  should  be  a  difierent  intention.  When  he  really  had 
one.  2  Show.  114.  On  the  other  hand  it  might  be  said,  that,  as  the  word 
privies  in  the  statute  de  modo  kvandi  fines,  and  m  the  1  R.  8,  was  not  deemed 
sufficient  to  reach  hmrs  in  tail,  and  to  control  the  statute  de  donis,  why  then 
should  the  same  word  in  the  4  H.  7,  include  them ;  more  espeeiaUy  when  it 
was  ODiyiidered;  that  it  was  as  much  the  professed  scope  of  the  4  H.  7,  as  it 
*  was  of  Che  1  R.  3,  to  revive  the  operation  of  fines  Against  non-claims,  and  that 
both  contained  the  same  express  saving  for  persons  claiming  under  entails  ? 
2  Inst.  517.  Pollexf.  502.  By  such  contrariety  of  reasoning,  the  judges  in 
the  19  H.  8,  became  divided  in  opinion ;  three  holding  that  the  4  H.  7,  was  not 
a  bar  to  the  issue,  and  four  that  it  was.  See  19  H.  8.  6.  b.  DV.  2.  b.  pi.  1. 
Br.  Abr.  Fines,  1.  121.  123.  Bro.  N.  C.  144.  Pollexf.  502.  To  remove  the 
doubt  the  legislature  passed  the  82  H.  8,  by  which  the  heirs  in  tail  are  ex- 
pressly bound.  32  H.  8.  c.  36.  But  the  last-named  statute,  though  intituled 
an  exposition  of  the  4  H.  7,  and  though  made  to  operate  retrospectivdy,  con- 
tained several  exceptions,  particularly  one  of  fines  of  lands,  of  which  the  re- 
version is  in  the  crown.  Consequently  room  was  still  left  for  contesting  the 
effect  of  the  4  H.  7,  independently  of  the  32  H.  8,  and  in  the  reign  of  Charles 
the  second  a  case  arose,  which  made  a  discussion  of  the  point  almost  unavoid- 
able. It  was  the  case  of  the  earl  of  Derby  against  one  claiming  under  a  fine 
by  the  earFs  father,  who  was  tenant  in  tail  with  reversion  in  the  crown,  aud  so 
within  an  exception  in  the  32  H.  8.  Two  points  were  made,  of  which  the  first 
was,  whether  this  fine,  thus  depending  wholly  on  the  4  H.  7,  was  a  bar  to  the 
issue  in  tail ;  and  on  adjournment  of  the  case  into  the  exchequer  chamber, 
eight  judges  against  three  held  that  the  fine  of  tenant  in  tail  was  a  bar  to  the 
issue  before  the  82  H.  8,  great  stress  however  being  laid  by  those  of  this 
opinion  on  the  exposition  of  the  former  by  the  latter.  See  Murrey  on  the 
demise  of  the  earl  of  Derby  against  Eyton  and  Price,  Pasch.  81  Cha.  2,  in 
Scacc.  T.  Raym.  260. 286. 819. 338.  Pollexf.  491.  Skinn.95.  2  Show.  104. 
T.  Jo.  237.  It  is  observable,  that  both  lord-keeper  North  and  lord  chief  justice 
Saunders,  the  lateness  of  whose  promotions  prevented  their  publicly  givmg 
their  opinions,  concurred  with  the  majority  of  the  judges  in  the  construction 

of 
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of  the  4  G-.  7)  and  farther,  that  PoUezfen,  who  as  counsel  argued  most  Mj 
for  the  earl  of  Derby,  the  issue  in  tail,  afterwards  declared  his  priTate  senti- 
ments to  be  against  the  earl  on  that  statute.  But  it  should  be  adverted  to, 
that  though  the  majority  of  the  judges  were  against  lord  Derby  on  this  point, 
they  gave  judgment  for  him  on  a  secondary  one,  which  was,  that  the  entail, 
being  of  tne  gift  of  the  crown,  fell  within  the  protection  of  the  84  H.  8. 
Therefore  their  opinion  on  the  4  H.  7,  finally  proved  to  be  wholly  extra-judicial. 
But  we  do  not  know  of  any  case  in  which  the  controversy  has  been  again 
agitated  (a). — A  third  effect  of  fines  is  passing  the  estates  and  interests  of 
married  women  in  the  inheritance  or  freeholds  of  lands  and  tenements.  Our 
common  law  bountifully  invests  the  husband  with  a  right  over  the  whole  of 
the  wife's  personalty,  and  entitles  him  to  the  rents  and  profits  of  her  real  estate 
during  the  coverture.  It  further  eives  him  an  estate  for  bis  own  life  in  her 
inheritance,  if  the  husband  is  actually  in  possession,  and  there  is  bom  any  issue 
of  the  marriaffe  capable  of  inheriting.  But  the  same  law  which  confers  so 
much  on  the  husband,  will  not  allow  her,  whilst  a  feme-covert,  to  enlarge  the 
provision  for  him  out  of  her  property,  or  to  strip  herself  of  any  claims  which 
the  law  gives  her  on  his.  On  the  contrary,  jealous  of  his  ereat  authority  over 
her,  and  fearful  of  his  using  compulsion,  it  creates  a  disability  in  her  to  give 
her  consent  to  any  thing  which  may  affect  her  right  or  claims  after  the  cover- 
ture, and  makes  idl  acts  of  such  a  tendency  absolute  nullities.  By  the  rigour 
of  the  ancient  law  we  take  this  rule  to  have  been  so  universally  applicable,  that 
a  married  woman  could  in  no  case  bind  herself  or  her  heirs  by  any  direct  mode 
of  alienation.  But  accident  gave  birth  to  two  indirect  modes,  namely,  by 
fines  and  common  recoveries.  Though  it  might  be  proper  to  incapacitate 
the  wife  from  being  influenced  by  the  husband  to  prejudice  herself  by  any  con- 
veyances or  agreements  during  the  coverture,  yet  justice  to  others  required, 
that  such  as  might  have  any  claim  on  the  wife's  freehold  or  inheritance  should 
not  be  forced  to  postpone  their  suits  till  the  marriage  was  determined  ^  for  if 
they  should,  then,  to  use  the  words  of  Bracton,  in  ezfuaining  why  the  husband's 
infancy  would  not  warrant  the  parol  to  demur  in  a  suit  for  the  wife's  land, 
muli^  imjplacitata  de  jure  suo  n  propter  minorem  setcUem  viripouet  differre 
judicium,  ita  posset  queslibet  mulier  in/raud-em  nuhere.  Bract,  lib.  5.  tract.  5. 
c.  21.  fo.  428.  a.  Probably  it  was  on  this  principle  the  common  law  allowed 
a  judgment  against  husband  and  wife,  in  a  suit  for  her  land,  to  be  as  conclusive 
as  if  given  against  a  feme-sole ;  which  was  carried  so  far,  that,  till  the  statute 
of  Westminster  the  second,  even  judgment  against  them,  on  default  in  mpos^ 
sessory  action  for  the  wife's  freehold,  drove  the  wife  after  the  husband's  death 
to  a  writ  of  right  to  recover  her  land.  2  Inst.  842.  From  enabling  the 
husband  and  wife  to  defend  her  title,  and  making  the  judgment  on  such 
defence  to  be  conclusive,  permitting  them  to  compound  the  suit  by  a  final 
agreement  of  record,  in  the  same  manner  as  other  suitors,  was.no  great  or 
difficult  transition ;  more  especially  when  it  is  considered,  that  in  the  case  of 
femes-covert,  fines  are  never  allowed  to  pass  without  the  court's  secret  ex* 
amination  of  them  apart  from  their  husbands,  to  know  whether  their  consent 
is  the  result  of  a  free  choice,  or  of  the  husband's  compulsive  influence.  Such 
we  conceive  is  the  true  source  whence  may  be  derived  the  present  force  of 
fines  and  common  recoveries  as  against  the  wife,  who  joins  in  them;  for  what- 
ever  in  point  of  bar  and  conclusion  was  their  effect,  when  in  suits  really  adverse^ 
of  course  attended  them  when  they  were  /eu/ned,  and  in  that  form  gradually 
rose  into  modes  of  alienation,  or  as  the  more  usual  phrase  is,  common  assurances. 
The  conjecture  we  have  thus  hasarded,  to  illustrate  how  it  happens  that  a 
married  woman  may  alien  her  real  rights  by  fine,  though  not  by  any  instru- 
ment  or  act  strictly  and  nominally  a  conveyance,  leads  to  proving,  that  the 
common  notion  of  a  fine's  binding  femes-covert  merely  by  reason  of  the  secret 
examincUion  of  them  by  the  judges,  is  incorrect.  If  the  secret  examination  of 
itself  was  eo  operative,  the  law  would  provide  the  means  of  effectually  adding 
that  form  to  ordinary  conveyances,  and  so  make  them  oonolusive  to  femes* 

covert 
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ecBtero  patent  recedere  (2).    Of  the  severall  purts  of  a  fine,  and 
many  inoidentB  to  the  same,  yon  shall  reade  in  my  Beports. 

''  Whose  estate  (que  estate),  &c."  quorum  ttaiumf  as  much  as 
to  say,  whose  estate  he  hath.     Hero  Littleton  deoLu^th  one  ex- 
cellent rule,  [o]  that  a  man  cannot  prescribe  in  any  thing  by  a  M  22  Ass.  53. 
que  estate,  that  lyeth  in  grant,  and  cannot  passe  without  deed  or  ^^  ^\\^  ig 
fine;  but  in  him  and  his  ancestors  he  may,  because  he  comes  in  (Dool  PI*.  803*. 
descent  without  any  conveyance.      Neither  can  a  man  plead  303,304.) 
a  que  estate  in  himselfe  of  any  thing  that  cannot  passe  without 
deed,  {j>\  but  in  another  he  may,  as  in  barre  of  an  ayowry,  the  [p]  89  H.  8. 8. 

plaintife  "  ^  *•  23. 

covert  equally  with  a  fine.  But  it  is  clearly  otherwise ;  and,  except  in  the 
case  of  conveyances  by  custom,  there  must  be  a  suit  depending  for  the  freehold 
or  inheritance,  or  the  examination,  being  exirorjudicialy  is  ineffectual.  In  the 
Second  Institute  lord  Coke  represents  this  to  be  the  general  law,  and,  amongst 
many  other  authorities  cited  to  prove  it,  refers  to  a  case  of  Hen.  7,  reported 
by  Kielwey,  in  which  whether  the  examination  of  a  feme-covert,  on  the  en- 
rolment of  a  bargain  and  sale  to  the  king,  sufficed  to  bind  her,  was  largely 
debated.  2  Inst.  673.  Kielw.  4.  a.  to  20.  a.  The  just  explanation  therefore 
of  the  subject  is,  that  the  pendancy  of  a  real  action  for  the  freehold  of  the  land, 
in  consequence  of  previously  taking  out  an  original  writ,  without  which  pre- 
liminary even  at  this  day  a  fine  is  a  nullity,  should  be  deemed  the  primary 
cause  of  the  fine's  binding  a  feme  covert ;  and  that  the  secret  examination  of 
her,  on  taking  the  acknowledgment  of  the  fine,  is  only  a  secondary  cause  of  this 
operation.  Such  are  the  three  chief  effects,  by  reason  of  which,  fines,  no 
longer  used,  according  to  their  original,  as  recorded  agreements  for  conclusion 
of  actual  suits,  have  been  changed  into  and  are  still  retained  as  feigned  pro- 
ceedings ;  and  being  thus  accommodated  to  answer  purposes,  to  which  ordinary 
conveyances  cannot  be  applied,  it  is  no  wonder  that  they  should  not  only  he 
considered  as  a  species  of  conveyance,  but  also  be  deemed  a  principal  guard 
to  the  titles  to  real  property,  and  as  such  be  ranked  amongst  the  most  valuable 
of  the  common  assurances  of  the  realm.  In  this  digression  on  the  properties 
of  a  fine,  we  have  purposely  omitted  to  consider  its  operatien  either  as  an 
estoppel,  except  so  far  as  it  may  be  said  to'be  one  to  the  issue  in  tail  by  force 
of  the  4  H.  7,  and  82  H.  8,  or  as  a  discontinuance,  or  lastly  in  respect  of  the 
conusor's  warranty,  which  is  always  inserted  in  it.  The  virtues  of  a  fine,  in 
the  three  points  of  view  we  have  examined  it,  namely,  to  extinguish  dormant 
titles,  to  bar  the  issue  in  tail,  and  to  pass  the  interests  of  femes-covert,  these 
constitute  the  more  peculiar  qualities,  on  account  of  which  it  is  most  usually, 
if  not  always,  resorted  to.  As  to  the  three  other  effects,  it  may  be  enough  to 
observe  here,  that  they  are  equally  incident  to  feoffments,  or  any  other  deeds 
having  warranties  annexed.  The  distinct  consideration  of  them  is  reserved 
for  another  occasion. — [Note  171.]===(a)  See  the  ca.  in  1  Wils.  48,  and 
the  ca.  2  ib.  175,  which  I  was  not  aware  of  when  I  wrote  this  note.  See  also 
the  ca.  of  Johnson  on  dem.  of  E.  of  Anglesea  &  ux.  and  Ly.  El.  Huntley  v. 
Earl  of  Derby  &  others,  in  Piggott  on  Recoveries,  201 ;  and  more  fully  in 
Supp.  to  11  Mod.  2  ed.  304;  and  the  case  of  Perkins  v.  Sewell,  4  Burr.  2223, 
and  1  Bl.  Rep.  654. 

As  to  devestment  of  remainders  and  reversions  from  the  effect  of  a  fine  by 
tjnant  for  life,  see  post.  251.  b.  832.  b. 

(2)  If  binding  the  parties,  or  even  privies,  exclusive  of  heirs  in  tail,  was  the 
only  effect  of  a  line,  it  would  scarce  be  preferable  to  less  solemn  agreements ; 
for  without  doubt,  they  are  so  far  binding.  The  most  distinguishable  proper- 
ties of  a  fine  are  barring  strangers  unless  they  claim  within  five  years,  barring 
the  issue  in  tail  immediately,  and  binding  femes  covert,  as  we  have  explained 
in  the  foregoing  note. — [Note  172.] 
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pUuntlfe  may  plead  a  que  ettate  in  the  seigniory  in  the  avowant 
Dut  Litdeton's  words  are  to  be  observed  (a  man  which  wiU  hat^ 
[a]  11  H.  4.89.  guch  thtnoi  hu  pre»cripiion\  Therefore  f^l  when  a  thine  that 
Z\  Lt «?  'y''.*  '•»  V;  i^t  a  conveyance  to  the  t^^ing  claimed  by  pw- 
18  E.  3.  Br.  674.  Bcription^  there  a  qw  estate  may  be  alledged  of  a  thing  that 
(Oro.  J&m.  873.  lyeth  in  grant;  as  a  man  may  prescribe,  that  he  and  his  ances- 
10  Co.  59.  b.)      ^j.g^  ^^^  ^2  ^Qi^  whose  estate  he  hath  in  an  hundred,  have 

time  out  of  minde,  &c.  had  a  leet,  &c.  this  is  good,  &c. 
W  •  ^'  ^'  '•  '>•        [r]  Begukrly  the  plaintife  shall  not  intitle  him  by  a  qu^  ettaie 

3  H.^10.         ^^^  ^®  ^^^  ^^^^  ^^^  ^^  ^^^°^^  ^y  ^^f  ^^^  ^^^  avowry  made, 
48  B.  8.  tu.  38.    the  plaintife  shall  plead  a  que  estate,  because  he  is  now  become 

\^'  o  ^^'  *®  *  defendant. 

isuteTs!)  H  ^  °'^^^  °^^y  plead  a  que  estate  of  a  tenancy  in  taile,  or  of 

M  4l'Ai8. 2.  an  estate  for  life,  so  as  he  averreth  the  life  of  them ;  but  he  can- 

40  A88.  28.  not  plead  a  que  estate  of  a  lease  for  years  (6),  or  at  will. 

16  B.  4.1!    6  H.  7.39.    18  B.  4. 10.    7  B.  6.  tit  Qne  estate, Br. 81.    27H.6.8. 
7  BL  Bjer,  238.    (1  Co.  46.    1  Sid.  298..  Doc  Pla.  304.) 

[1]  22  H.  6.  84.  [^  A  disseisor^  abator,  intruder,  recoveror  or  any  T  131.1 
li^^fl^A  other  that  oometh  in  the  post  W^  shall  plead  a  que  L    ^-    J 

91  A.   O.  ^110  ^m4^4^ 

•State  Br.  48.       *'^^- 

89  H.  6. 14.    9  H.  6.  Estop.  25. 

iu]  11 H.  4. 81.  [tt]  A  que  estate  must  be  alledged  in  the  tenant  or  defendant 
QT^'  ^'^^'  himselfe,  and  not  in  one  in  the  mean  oonveyanoe,  from  whom  he 
I K  ^  tiL  One    <^1a^™6^  ;  ^^ad  yet  some  bookes  be  to  the  contrary. 

estate,  8.    1  B.  6.    Qae  estate,  Br.  49.    (Cio.  Cha.  54.    1  Lot.  190.) 

^  '^  The  which  ought  to  he  Aewed  to  the  court.'*  The  reason 
wherefore  a  deed,  that  is  pleaded,  ought  to  be  shewed  to  tho 
court  is,  because  every  deed  must  prove  itselfe  to  have  sufficient 
words  in  law  whereof  the  court  must  adjudge ;  and  also  to  be 
proved  by  others,  as  by  witnesses  or  other  proofe,  if  the  deed  be 
denyed,  which  is  matter  of  fact. 

"  By  aUenaiion  without  deed,  <Scc''  Here  by  (<i^.)  is  implyed, 
that  whatsoever  pasoeth  by  livery  of  seisin,  either  in  deed  or  in 
law  may  passe  without  deed ;  and  not  only  the  rents  and  ser- 
vices  parcel!  of  the  manner  shall  with  the  demeanes,  as  the  more 
principall  and  worthy,  passe  by  livery  without  deed,  but  all 
things  regardant,  appencumt,  and  appurtenant  to  the  manner,  as 
incidents  or  adjuncts  to  the  same,  shall,  together  with  the  manuor, 
passe  without  deed;  all  which,  as  here  it  appeareth,  and  else- 
where is  said,  shall  passe,  without  saying  cam  pertinefitiit  (2). 

Sect. 

(6)  But  see  1  Lev.  100,  and  1  Sid.  298. 

(2)  But  by  the  17  E.  2,  de  prcerogativa  regis^  the  king's  grant  of  a  manor 
will  not  pass  an  avowson  appendant  without  express  mention  of  it.  Yet  there 
are  some  cases  which  have  been  deemed  not  within  the  reason  of  the  statute ; 
such  as  the  crown's  restitution  of  lands  to  wards,  at  their  full  age  and  to  the 
heirs  of  idiots,  or  of  temporalties  to  new  bishops.  .Staunf.  Praerog.  43.  a. 
Doder.  Advows.  86.  Even  words  of  reference  have  been  held  sufficient;  as 
where  the  king  granted  a  manor  with  all  its  appurtenances  as  Ailly  as  the 
same  came  to  and  were  possessed  by  the  crown,  and  an  advowson  was  appen- 
dant to  the  manor.  Adjudged  in  Whistler's  case,  10  Co.  63.  a. — ^It  is  agreed  in 
our  old  books  that  before  the  statute  de  proerogativa  regis,  the  king's  grant  of 
a  manor  would  pass  an  advowson  appendant,  without  naming  it,  or  so  mnch 
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J  iV2>  it  i»  to  be  underitoody  that  nothing  is  named  regardant  to  a 
mannor,  ^e,  but  a  mlleine.     But  eertaine  other  things,  as  an  advouh 
son  and  common  of  pasture,  ^e.  are  named  appendant  to  the  manner^ 
or  to  the  lands  and  (S)  tenements,  ^e. 

"  H^GARDANT:"     Vide  Sect.  181. 

'<  Appendant,"    Appendant  is  any  inheritance  belonging  to 
another,  that  is  superior  or  more  worthy.     In  law  it  is  called 
pertinenSf  quan  invicem  tenens,  holding  one  another;  a  word 
indifferent  Doth  to  things  appendant  and  things  appurtenant. 
The  quality  and  nature  of  the  things  do  make  the  difference. 
But  regardant  (as  our  author  saith)  is  only  applyed  to  a  yilleine.  Xf)  5  ^1^  9' 
(*)  Appendants  are  ever  by  prescription  (4) ;  but  appurtenants  8  H.  7. 4,6. 
may  be  created  in  some  cases  this  day  (5).     As  if  a  man  at  28  H.  8. 
this  day  grant  to  a  man  and  his  heircs  common  in  such  a  moore  pi^Q^^*  sgj 
for  his  beasts  levant  or  couchant  upon  his  manner;  or  if  he  F.N.B.fol.i8i« 
grant  to  another  common  of  estOTors  or  turbary  in  fee  simple,  (2  Ro.  Abr.  60. 
to  be  burnt  or  spent  within  his  mannOr ;  by  these  grants  these  ^  ^^*  ^^'  ^'^ 
commons  are  appurtenant  to  the  manner,  and  shall  passe  by 
the  grant  thereof.     In  the  cirill  law  it  is  called  cuijvnctum  (6). 

(x)  If  A.  be  seised  of  a  mannor,  wheieunto  the  franchise  of  ra;]4SAM,p.l0t 
waife  and  stray  and  such  like  are  appendant,  and  the  king  pur-  43  B.  8.  22. 
chaseth  the  manner  with  the  appurtenances,  now  are  the  royall  t^^^^iJ^tg/ '? 
franchises  re-united  to  the  crowne,  and  not  appendant  to  the 
manner.     But  if  he  grant  the  manner  in  as  larse  and  ample 
manner  as  A,  had,  &c.  it  is  sud,  that  the  franchises  shall  be 
appendant  (or  rather  appurtenant)  to  the  mannor. 

Concerning  things  appendant  and  appurtenant,  two  things 
are  implied  [^].  M  Hm  and 

First,  that  prescription,  (wh  ich  regularly  is  the  mother  thereof)  ^"""fi^®*"  ?*y» 
doth  not  make  any  thing  appendant  or  appurtenant,  unless  the     '     °l'      * 

thing 


as  usinff  the  word  ^mrtenances,  Staunf.  Pr»rog.  42.  a.  10  Co.  64.  a.  But 
in  the  history  of  Westmoreland,  published  by  Mr.  Nicholson  and  Dr.  Bum, 
the  record  of  a  case  of  darrein  presentment  of  the  15  E.  1,  is  cited,  in  which 
the  court  adjudged,  that  a  grant  of  the  manor  of  Burgh,  with  its  appurte- 
nances,  being  from  the  crown,  would  not  pass  the  adyowson  of  the  chapel 
though  appendant  to  the  manor;  and  thence  the  17  E.  2,  is  concluded  to  be 
only  declaratory  of  the  common  law.  See  vol.  1.  p.  564,  565.  The  case 
appealed  to  seems  full  in  point.  '  But  then  there  is  a  strong  current  of  authori- 
ties the  other  way ;  for  the  case  of  43  E.  3.  23,  is  to  the  contrary,  and  so  are 
the  instances  of  things  appendant  not  within  the  statute.  Staunf.  Prserog.  42. 
a.  10  Co.  64.  a.— [Note  173.] 

(3)  or  for  atid  m  L.  and  M. 

(4)  See  note  2,  to  122.  a.    4  Yin.  589  (L).     2  Sid.  87. 

(5)  Aco.  1  Ventr.  407. 

(6)  AdjuTicium  is  rather  a  term  of  the  logicians.  The  aecessorvum  of  the 
civil  law  answers  best  to  our  terms  of  regardant,  appendant,  appurtenant,  and 
incident  How  these  differ  from  that  which  is  part  or  parcel  of  a  thing,  is 
explained  in  judge  Doderidge^s  Treatise  on  Advowsons.  See  p.  38. — [N.  174.] 


i 
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thing  appendant  or  appivtenant  agree  in  qualify  and  nature  to 

tie  winff  whereanto  it  ie  appendant  or  apportent ;  as  a  thing 

corporeall  cannot  properly  be  appendant  to  a  thing  oorporeall, 

nor  a  thins  inoorporeall  to  a  thing  inoorporeall  (7).    Bnt  things 

incorporeall  which  lye  in  grant,  as  advowsons,  yuleins,  commons, 

and  the  like,  may  be  appendant  to  thing?  corporeall,  as  a  man- 

a  Rol.  Abr«       nor  house  or  lands ;  or  things  corporeall  to  things  inoorporeall, 

r  1^  1 H.  7  f 4.    ^  lu^ds  to  an  office,    [z]  Bat  yet  (as  hath  been  said)  they  must 

FL  Com.  189.      Agree  in  nature  and  quality  ]  for  [a]  common  of  turbary  or  of 

[a]  5Aas.  0.       estoyers  cannot  be  appendant  or  appurtenant  to  land,  but  to  a 

r^i^iofifs'^s      ^^^^^^  ^  ^  spent  there.     [6]  Nor  a  leet,  that  is  temporall,  to 

37H.8.  34I  '     ^  church  or  chappell,  which  is  ecdesiasticalL    Neither  can  a 

26  H.  8. 4.  nobleman,  esquire,  &o.  claime  a  seat  in  a  church  by 

f  SSI'i?'  ^l'   ,   O^prescription  as  appendant  or  belonging  to  land,    f  152Q.1 

iwe.  " '  ^'^^  *o  »  '^o^ise,  for  that  such  seat  belongeth  to  the    L     »•    J 

Pod.  140.  housc  in  respect  of  the  inhabitancy  thereof;  and  there- 

2  Mod.  183.        fore,  if  the  house  be  part  of  a  manner,  yet  in  that  case  he  may 

claime  the  seat  as  appendant  to  the  house  for  the  reason  afore- 
said. 
(12  Co.  104.)  Secondly,  that  nothing  can  be  properlv  appendant  or  appur- 

Dier  70.  b.  tenant  to  any  thing,  unless  the  prinoipall  or  superior  thing  be 
1  Rol..  Abr.  of  perpetuall  subsistanoe  and  continuance.  For  example,  an 
30.)  advowson  that  is  said  to  be  appendant  to  a  manner,  is  in  rei  vert" 

tote  appendant  to  the  demesnes  of  the  manner,  which  are  of  per- 
petuall subsistance  and  continuance,  and  not  to  rents  or  services, 
which  are  subject  to  extinguishment  and  destruction  (1). 
1  Rol.  Abi^  An  advowson  is  appen(&nt  to  the  manner  of  Dcde^  of  which 

'^^'^  mannor  the  mannor  of  SdU  is  holden,  the  mannor  of  Sale  is 

made  parcel  of  the  mannor  of  Dale  by  wily  of  escheat,  the 
advowson  is  only  appendant  to  the  mannor  of  Dale, 
31  H.  6. 15.  b.         And  where  it  is  said,  that  a  chamber  may  be  paroell  of  a  00- 

rody,  and  passe  by  the  name  of  the  corody,  which  may  be  extin- 

'  guished,  there  he  that  hath  the  corody  hath  but  his  habitation  in 

the  chamber;  as  a  fellow  of  Trinity  College  in  Cambridge  hat{i 

in  his  chamber,  or  as  one  that  had  a  corody  and  a  chamber 

,  in  an  house  of  religion,  he  had  but  his  habitation  only.     As  for 

offices  of  feewhereunto  land  may  appertaine,  they  are  of  perpetuall 

subsistence,  either  being  in  esse,  or  in  that  they  are  grantable 

over. 

V  ^'no^°*'*         Note,  that  an  advowson  at  one  tume  may  be  appendant,  and  at 

43  £.  3. 36.    13  E.  3.    Qaar.  imp.  58.    17  E.  3.  38.    0  Ells.  Dier,  250.    7  E.  8.  20. 

another 

(7)  This  position  is  not  universally  true.  It  sometimes  fails  as  to  things 
appurtenant.  Return  0/ writs  or  a  leet  may  be  appurtenant  to  an  hundred  ;  so 
may  wai/hud  stray  to  a  leet ;  and  yet  in  these  instances  both  subjects  are  incor- 
poreal.  Ante,  121.  a.  8  H.  7.  1,  2, 3.  Bast.  Entr.  128.  The  true  test  seems 
to  be  the  propriety  of  relation  between  the  principal  and  the  adjunct ;  which 
may  be  found  out,  by  considering  whether  they  so  agree  in  nature  and  quality 
as  to  be  capable  of  union  without  any  incongruity.  See  1  Ycntr.  386. — 
[Note  175.] 

(1)  Ace.  Dj,  70.  b.  and  two  adjudged  cases  in  marg.  of  ed.  1688.  Aoc.  also 
by  Dyer  in  2  Leon.  222.  The  same  point  was  agitated  in  Long  and  Bemingj 
81  Eliz.  of  which  case  the  reports  differ  so  much,  that  it  is  difficult  to  say  what 
was  decided  by  the  court.  But  it  rather  seems  to  have  ended  with  an  opinion 
consonant  to  lord  Coke's.  Sav.  103.  Cro.  Eliz.  209.  1  Jjcon.  207.  4  Leon. 
216.     Doder.  Advows.  42.— [Note  176.] 


i 
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another  tunie  in  grosse.  As  if  the  maimor  be  divided  betweene 
ooparoeners,  and  every  one  hath  a  part  of  the  manor  withAit 
sajing  anydiing  of  the  advowson  appendant,  the  adyowson  re- 
maines  in  coparcenary,  and  yet  in  every  of  their  tames,  it  ia 
appendant  to  that  part  which  they  have ;  and  so  it  is,  if  they  make 
composition  to  present  against  common  right,  yet  it  remainesap- 

Kndant.    Bat  if  apon  such  a  partition  an  exprease  exception  19  E.  8.  Qiur. 
made  of  the  advowson,  then  the  advowson  remains  in  copar-  ^^]g  ^^- 
cenarie  and  in  grosse,  and  so  are  the  bookes  reconciled.  ^g  g^  ^'  9/ 

2  H.  V.  6.  * 

•    '*  Common  o/ptuture."  [c]  Communtay  it  cometh  of  the  English  ^^^qi^jSl 
word  common,  because  it  is  common  to  many ;    and  there-  hb.  3.  c*.  86. 
upon  and  accordingly  is  here  called  by  lAtUeUm  common  of  Bract,  lib.  4. 
pasture,  for  that  the  feeding  of  beasts  in  the  land  wherein  the  sritoMLft'd 
common  is  to  be  had  belongs  to  many.  M.  57. 

Iletaylib.  4.  ea.  19.    Mirror,  c».  5.  Mct  8. 

[d]  There  be  foure  dinds  of  common  of  pasture,  viz.  common  \d\  20  £.  3. 
appendant,  which  is  of  common  right,  and  therefore  a  man  need  Adme»«ipement 
not  prescribe  for  it)  (2)  for  beasts  commonable  (that  is)  that  common  24.' 
serve  for  the  maintenance  of  the  plough,  as  horses  and  oxen  to  17  E.  2.  ibid.  28. 
plough  the  land,  and  for  kine  and  sheep  to  compester  the  land,  ^^-  ^^  ^' ^* 
and  is  appendant  to  arrable  land  (3).  (Cro?Char642.* 

6  Co!  69.) 

[c]  The  second  is  common  appurtenant,  that  is,  for  beasts  not  W  |^  ^' ••  ^^ 
commonable )  as  swine,  goats,  and  the  like.     [/]  If  a  man  pur-  p  y  '^l  {^^^ 
chase  part  of  the  land,  wherein  common  appendant  is  to  be  had,  mivc,  70.  b. 
the  common  shall  be  apportioned,  because  it  is  of   common  U^t^^n^'^'^' 
right ;  but  not  so  of  a  common  appurtenant,  or  of  any  other  ham'/'oMc^'' 
common  of  what  nature  soever.     But  both  common  appen-  (Hob.  285. ' 
dant  and  appurtenant  shall  be  apportioned  by  alienation  of  part  l  BolLAbr.309. 
of  the  land  to  which  common  is  appendant  or  appurtenant;  and  ^^  ei%3i!) 
for  common  appurtenant  one  must  prescribe  (4).  r^]  g  Co.  78,79. 

[g\  The  third  is  commxm  per  cause  de  vicinage,  which  differeth  w. Wilde's  omo. 
from  both  the  other  commons,  for  that  no  man  can  put  his  ^^^'J^L^)^^' 
beasts  therein,  but  they  must  escape  thither  of  themselves  by 
reason  of  vicinity  :  in  which  case  one  may  enclose  acainst  the 
other,  though  it  hath  beene  so  used  time  out  of  mind,  for  that 
it  is  but  an  excuse  for  trespasse. 

The  last  is  common  in  grosse,  which  is  so  called,  for  that  it 
appertaineth  to  no  laud,  and  must  be  by  writing  or  prescription. 
Of  common  appendant,  appurtenant,  and  in  grosse,  some  be  cer- 
taine,  that  is,  for  a  certaine  number  of  beasts ;  some  certaine  by 
consequent,  viz.  for  such  as  be  levant  and  couchant  upon  the 
land ;  and  some  be  more  incertaine,  as  commons  sauna  nomher  in 

grosse, 


(2)  This  may  at  first  seem  to  clash  with  the  doctrine  before,  that  appendants 
are  ever  by  prescription.  Ante  121.  b.  n.  4.  But  they  may  be  reconciled; 
for  as  appendancy  cannot  be  without  prescription,  the  former  always  implies 
the  latter :  and  therefore  if  one  pleads  common  appendant,  it  is  unnecessary 
to  add  the  usual  form  of  prescribing. — [Note  177.] 

(3)  See  Fulb.  Prepar.  68.  b.  and  1  Saund.  351. 

(4)  But  not  if  there  is  a  grant  to  show ;  common  appurtenant  being  claim- 
hbl^hj  grant,  as  well  as  hj  prescription.    Adj.  Cro.  Cha.  482. — [Note  178.] 
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(1  Bannd.  845.)  grosse,  and  yet  the  tenant  of  the  land  mnst  common  or  feed 

tikre  also  (5). 
[*]  Flete,  nW         There  be  also  [h]  divers  other  commons,  as  of  estovers,  of  tnr- 
^^^^  haiy,  of  pischary,  of  digging  for  coles,  minerals,  and  the  like. 

ro  18  E.  8.  [{]  If  common  appendant  be  daymed  to  a  manor,  yet  in  ret  veru 
^^  ^'  tote  it  is  appendant  to  the  demesnes,  and  not  to  the  services ;  and 

therefore  if  a  tenancy  escheate,  the  lord  shall  not  enorease  his 
nq  15  B.  2.  common  by  reason  of  that,  [it]  If  a  man  daime  by  presoriptioii 
12  BL?  foL  2  ^^  manner  of  common  in  another  man's  land,  and  that  the  owner 
(Cro. .  Jam.  208.  of  the  land  shall  be  exdnded  to  have  pasture,  estovers,  or  the  like, 
257.  this  is  a  prescription  or  costome  against  the  Iaw,  to  exdnde  the 

2  BoL  Abr  267*  ^^^^'  ^^  ^^®  ^J^^  f  ^^^^'^  against  the  nature  of  this  word  com- 
7  Oo.  5.  '  >non,  and  it  was  implyed  in  the  first  grant,  that  the  owner  of  the 

1  Vent  391.  soylc  should  take  his  reasonable  profit  there,  as  it  hath  beene  ad- 
[•]*PMch^*^'^  judged.  [*]  [I]  But  a  man  may  prescribe  or  alledge  a  costome 
26  Elif .  in  the  ^  ^^®  '^  onjoy  ioiam  vestutwn  terrcty  from  such  a  day  till  such 
King's  Benoh,  a  day,  and  herel^  the  owner  of  the  soyle  shall  be  excluded  to  pas- 
i?i?f  *•  ^j  J**  *  t^ro  or  feed  there  (6) ;  and  so  he  may  prescribe  to  have  9eparalem 
Sx!.l!°'vu?'^  patturam, and exclnd^  the  owner  ^LsoyU  from  feec^then. 
Seot  1  A  2.  Ifota  diventcUem.  [m]  So  a  man  may  prescribe  to  have  soKtrch 
i^s?  ^'  ^iSi  ^'  ^^"^  P^*^^'"'^'"^  '^^  such  a  water,  and  the  owner  of  the  soil  shall 
1  RoL  Abr.  405.)  ^^^  ^^  there ;  bat  if  he  claim  to  have  eommuniam  pucharUzj  or 


15  B.'  2.  advice  to  plead  according  to  l^e  truth  of  his  case ;  for 

Prwoript  51.     paroU /otU  plea. 

^ffij  20  H.  6.  %» 

10  H.  7.  24.  Temps  B.  1.  Assise,  422.  (2  KoL  Abr.  258.)  [•]  Inter  Chinery 
A  Fishen  in  le  Com.  Banke  in  replerin,  and  Mich.  29  ft  30  Elii.  inter  Bhirland  ft 
White  in  oom.  Ozon.  et  inter  Foiston  ft  Craohrode  eodem  tennino  in  Essex.  (2 
Rol.  Abr.  267.) 

A  man 


(5)  It  has  been  denied  that  common  in  gras$  can  be  tana  nombre.  1  Saund* 
846.  But  see  Fulb.  Prepar.  70.  a.  and  the  books  there  cited.— [Note  179.] 

(6)  For  the  cases  about  «o^  veatura  see  ante  4.  b.  n.  1.  As  to  9qHiralt$ 
pastufa,  whether  a  prescription  for  it  can  be  made  against  the  owner  of  the 
soil,  has  been  the  subject  of  argument  in  three  dmerent  cases  since  lord 
Coke's  time.  In  the  first  the  court  of  common  pleas  was  equally  divided. 
North  and  Cox,  Mich.  20  Cha.  2.  Yaugh.  251.  1  Lev.  253.  In  the  second 
the  court  of  kind's  bench  inclined  to  think  such  a  prescription  good ;  but  the 
demurrer,  on  which  the  point  arose,  being  over-ruled  by  consent,  in  order  to 
try  the  fact,  and  a  verdict  being  found  against  it,  a  decision  of  the  question 
of  law  became  unnecessary.  Potter  and  North,  Easter,  21  Cha.  2.  1  Yentr.  388. 
1  Saund.  347.  1  Lev.  268.  But  in  the  third  case,  which  was  on  a  motion  to 
arrest  judgment,  the  whole  court  of  king's  bench  adjudged  for  the  prescription. 
Hopkins  and  Robinson,  East.  23  Cha.  2.  Pollezf.  13. 1  Mod.  74.  a.  2  Saund. 
324.  2  Leon.  2.  Since  this  last  case  lord  Coke's  doctrine  seems  to  have  been 
generally  acquiesced  in. — Yin.  Presorip.  269,  270. — [Note  180.] 

(7)  According  to  this  passage,  ownership  of  the  soil  is  not  necessarily  in- 
cluded in  a  several  fishery ;  and  common  ql  fishery  Vknd  free  fisher jf  are  the  same 
thing.  But  one,  whose  works  will  be  admired,  as  long  as  a  good  taste  for 
literary  compositions,  or  gratitude  for  the  pleasure  and  instruction  derived 
from  them,  shall  have  any  influence,  gives  a  very  opposite  explanation ;  for, 
according  to  him,  ownership  of  soil  is  esssevUial  to  a  several  fishery :  and  a/ree 
fishery  differs  both  from  several  fishery  and  common  o/ fishery;  from  the  former, 
Dy  being  confined  to  a  public  river,  and  not  neoestarily  oomprdiending  the  soil ; 

from 
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[»].  A  man  seised  of  land  wherennto  common  is  appendant,  [n]  19  H.  6.  S3, 
and  is  disseised,  the  disseisee  cannot  use  the  common,  until!  ^ 
entreth  into  the  land  wherennto  it  is  appendant.    [0]  But  if  a  [o]  vide  8««t 

641. 
(4  Co.  31.  a.    Poit  807.  340.  b.  SSS.  b.) 

man 


from  the  latter,  by  being  excltuive,  2  Blackst.  Com.  8  ed.  89.  But  we  doubt 
whether  this  distinction  may  not  be  in  a  great  degree  questionable. — 1.  In 
respect  to  a  $everaljuhery,  where  is  the  inconsistency  in  granting  the  toU  right 
of  fishing,  with  a  reservation  of  the  soil  and  its  other  profits  ?  Bracton  exprassly 
takes  notice  of  such  a  grant;  for  his  words  are,  that  one  may  iertntutem  impo- 
nfTtfwndo  iuo,  audd  quupouitpitcari  cum  eo,  e$  ita  in  communiy  vd  gudd  aluts 
per  96  ex  Mo.  Bract,  fo.  208.  d.  There  are  also  numerous  other  authorities 
for  it;  the  old  books  of  entries  agreeing  that  one  may  prescribe  for  a  several 
fifkery  against  the  owner  of  the  soil;  to  which  should  be  added,  the  three  cases 
of  Elisabeth  cited  by  lord  Coke.  See  lib.  Intrat.  162.  b.  168.  a.  Bast.  Entr. 
597.  b.  and  the  books  cited  under  the  letter  d  in  fol.  4.  b.  and  under  m  here,  and 
the  cases  referred  to  under  the  *  on  the  other  side.  Nor  do  we  understand  why 
a  9ever(d  piKar^f  should  not  exist  without  the  soil,  as  well  as  a  several  pasture, 
as  to  which  latter  we  haye  already  shown  the  doctrine  to  be  settled.  Supra, 
note  6.  The  chief  reasons  which  occur  against  lord  Coke  seem  to  bo  these.— 
Several  writs,  never  applicable  except  to  the  soil,  lie  for  a  piscary;  such  as  a 
preecipe  quod  reddai,  monsiraveruni  de  raHonabilibus  deviiis,  and  trespaUf 
which  latter  writ  is  particularly  insisted  upon  by  lord  chief  justice  Holt.  i)av. 
55.  b.  Hugh.  Oomm.  Orig.  Wr.  11.  W.  «fo.  440.  1  Yentr.  122.  2  Salk.  687. 
Skinn.  677.  Suum  liberum  tenementum  b  a  good  plea  to  trespass  for  fishing  in 
a  several  piscary.  17  E.  4. 6.  18  E.  4. 4.  10  H.  7. 24. 26. 28.  The  soil  will 
pass,  as  it  is  said,  by  the  grant  of  a  piscary.  Plow.  154. — ^But  all  these  objec- 
tions may  be  repelled. — ^The  writs  relied  on  will  not  always  lie  for  a  piscary. 
Thus  if  tk  praecipe  qudd  reddat  is  brought  of  a  piscary  in  the  water  of  another 

S)rsoD,  the  writ  is  bad,  and  a  qudd  permittat,  is  the  proper  remedy.  Fits.  Abr. 
riefe,  861.  F.  N.  B.  23. 1,  and  note  b.  of  the  4to  ed.  Besides,  in  the  cases  of 
actions  for  trespass  in  a  several  piscary,  or  at  least  in  some  of  them,  the  writ 
seems  in  effect  to  state  a  several  piscary  in  ihe  plaintiff*  s  own  soil,  which  therefore 
proves  nothing  as  to  the  sense  of  several  piscary  without  further  explanation. 
Keg.  Br.  Orig.  95.  b.  Carth.  285.  Skinn.  677.  The  plea  liberum  tenementum 
may  be  replied  to  by  prescribing  for  a  several  piscary.  See  the  books  before 
cited  as  to  such  a  prescription.  Though  the  grant  of  a  piscary  generally  may, 
perhaps,  pass  the  soil,  yet  it  will  not,  if  there  are  any  words  to  aenote  a  different 
intention ;  as  where  one  seised  of  a  river  grants  a  several  fishery  in  it,  which  is  the 
case  put  by  lord  Coke  in  another  place;  and  much  less  will  the  soil  pass  when 
there  is  an  express  reservation  of  it.  Ante  4.  b.  and  n.  2,  there. — Hence,  as  it 
should  seem,  the  arguments  are  short  for  the  purpose ;  for  at  the  utmost  they 
only  prove,  that  a  several  piscary  is  presumed  to  comprehend  the  soil,  till  the 
contrary  appears,  which  is  perfectly  consistent  with  lord  Coke's  position,  that 
they  may  be  in  different  persons,  and  indeed  appears  to  us  the  true  doctrine  on 
the  subject. — 2.  Both  parts  of  the  description  ofsk/ree  fishery  seem  disputable. — 
Though,  for  the  sake  of  distinction,  it  might  be  more  convenient  to  appropriate 
free  fishery  to  the  franchise  of  fishing  in  public  rivers  by  derivation  from  the 
crown ;  and  though  in  other  countries  it  may  be  so  considered,  yet,  from  the 
language  of  our  books,  it  seems  as  if  our  law  practice  had  extended  this  kind 
of  ^hery  to  all  streams  whether  private  or  jpublic,  neither  the  Benster  nor 
other  books  professing  any  discrimination.  Beg.  95.  b.  Fitsh.  N.  !d.  88.  G. 
Fits.  Abr.  Ass.  422.  4  E.  4.  28.  17  E.  4.  6.  b.  7.  a.  7H.7.18,b.  Cro. 
Cha.  554.     1  Ventr.  122.    3  Mod.  97.    Carth.  285.     Skinn.  677.    Again,  it 

is 
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man  be  diBseiBed  of  a  mannor  whereunto  an  advowaon  is  ap- 
pendant, he  may  present  nnto  the  advowson,  before  he  enters 
into  the  monnor;  and  the  reason  of  this  diversitie  is,  because 
in  the  case  of  the  common  it  should  be  a  prejudice  to  the  tenant 
of  the  soile :  for  if  the  disseisee  might  do  it,  the  disseisor  alto 
might  pat  on  his  cattle,  which  should  be  a  double  charge  to  the 
tenant,  but  not  so  of  the  advowson. 


Sect  185. 

ALSOj  if  a  man  will  acknowledge  himselfe  in  a  court  of  record  to  he 
a  villeine^  who  was  not  a  villein  before^  such-  a  one  is  a  vUleine  in 
grosse  (1). 

THIS  is  intended  in  some  action  brought  against  him  that 
»..»« .w.  «.  made  such  confession  (p)  or  where  he  is  brought  into  court 

cap.  6.  b^  course  of  law ;  for  if  he  commeth  into  the  court  eztrajudi- 

FUtlr"!  1,  c.  8.  ®**^^y>  ^^'^  ^^*  ^y  *^y  ^'^^  course  of  law,  such  confession  is 

48  e/3.  4.  b.   '  without  warrant  of  law,  and  bindeth  not  the  partie,  because  the 

19  E.  2.  tit  court  had  no  warrant  to  take  it.  But  if  a  precipe  be  brought 
ibV  4. 29  against  one,  he  may  confesse  himselfe  villeine  to  an  estranger, 
[p]  19  H.  a.  31  ^^^  ^^^  ^®  holds  the  land  in  Yillenage  of  him,  and  this  is  goud 

20  Aas.  62.  and  shall  bind  him.  And  if  in  that  case  the  demandant  reply, 
37  Asa.  17.  that  he  the  day  of  his  writ  purchased  was  a  freeman  ^2),  and 
in  Appeal!'  thereupon  issue  is  taken,  and  he  is  tryed  to  be  free,  yet  ne  shall 
(2Ro.  Abr.  732.)  remains  villeine  to  the  stranger  in  respect  of  his  confession. 

41  TLZ,  tit  Viil.  S. 

19  H.  8.  32.  b.         If  a  writ  of  natioo  hahendo  be  brought  against  one,  and  the 

Elaintiffe,  as  he  ought,  offereth  in  his  count  to  proye  the  villenage 
y  the  cousins  and  kindred  of  the  defendant,  and  thereupon 
produccth  the  uncles  of  the  defendant,  who  upon  examination 
confe^e  themselves  to  be  villeines  to  the  demandant;   this 

confession, 

is  true,  that  in  one  case  the  court  held  Jree  Juhery  to  import  an  exclusive  right 
equally  with  several  piscary,  chiefly  relying  on  the  writs  in  the  Beg.  95.  b.  and 
the  43  fi.  3.  24.  But  then  this  was  only  the  opinion  of  two  judges  against 
one,  who  strenuously  insisted  that  the  word  libera  ex  in  termini  implied  coin- 
tnon,  and  that  many  judgments  and  precedents  were  founded  on  lord  Coke's 
80  construing  it.  2  Salk.  637.  Carth.  285.  That  the  dissenting  judge  was 
not  wholly  unwarranted  in  the  latter  part  of  his  assertion,  appears  from  two 
determinations  a  little  before  the  case  in  question.  See  Upton  and  Datckins, 
3  Mod.  97,  and  Pectke  and  Thicker  cited  in  Oarth.  286,  in  marg.  We  may  add 
to  this  the  three  cases  cited  by  lord  Coke  as  of  his  own  time ;  and  that  there 
are  passages  in  other  books  which  favour  this  distinction.  See  Cro.  Cha.  544. 
17  E.  4.  6.  b.  7.  a.  7  H.  7. 13.  b. — ^These  remarks  on  several  Viud  free  fisher jf 
may  serve  the  student  as  a  notice  of  the  doubts  on  the  subject,  and  also  assist 
in  any  future  discussion  for  removing  them;  which,  in  truth,  is  the  whole  scope 
of  the  annotation.— Yin.  Trespass,  442.  &.  11.— [Note  181.] 

(1^  See  ante  117.  b.  n.  3. 

(2)  This  replication  was  given  by  the  37  E.  3.  c.  17,  before  which  statute 
the  plea  of  being  a  villein  to  a  stranger  to  the  writ  could  not  be  denied. — 
[Note  182.] 


L.  2.  C.  11,  Sect.  186, 187.  Of  ViUenage.  [122.  b.  123.  a. 

confession  being  entred  of  record,  doth  bo  bmd,  that,  albeit  they 
were  so  free  before,  they  and  the  heires  of  their  bodies  are  by 
this  oonfession  bond  and  yiUeines  for  ever,  for  the  nnoles  came 
in  by  the  due  course  of  law  in  an  action  depending  in  court. 

Sect.  186- 

ALSOy  a  man  which  is  mlleine  ia  called  a  villeine  (8)  and  a  woman 
which  is  villeine  is  called  a  niefe  ;  as  a  man  which  is  outlawed  is 
called  otUlawedj  and  a  woman  which  is  outlawed  is  called  waived. 

*^  "ATIEFE,"  or  Nai/cy  is  in  Latins  naturalise  ten  nativa,  be- 
cause for  the  most  part  neifes  are  bond  by  nativitie. 

''  A  tooman  which  is  outlawed  it  called  waived,**  F.  N.  B.  161.  A. 

Watvetl,  waiviata,  and  not  uilegata^or  exlex^  for  that  woman  S^ ■*"  ^^^*  * 
are  not  swome  in  leets,  or  tomes,  as  men  which  be  of  the  age  Britton,  fol.20. 
of  twelve  yeares  or  more  be ;  and  therefore  men  may  be  called  Bract  L  3. 
utUgati,  id  est,  extra  legem  positi,  but  women  are  waiviatcE,  id  *^^  tL^'rb^^* 
est,  derelictse,  left  out  or  not  regarded,  because  they  were  not  ^ap.  28^3  H.  6. 
swome  to  the  law ;  wherein  it  is  to  be  noted,  that  of  ancient  tit  Utiawry. 
time  a  man  was  not  said  to  be  within  the  law,  that  was  not  &**^*"*l 
sworn  to  the  law,  which  is  intended  of  the  oath  of  allegiance  (2  bo1.T£.     ' 
in  the  leet  (4).  804.) 

And  the  outlawrie  of  a  woman  is  legally  called  waivtaria 
mulieris. 


|-lQ3.j  ^  s^   lg7 


ALSO,  if  a  villeine  faketh  a  free  woman  to  wife  and  have  issue  be- 
ttveen  them,  the  issues  shall  be  villeines.    But  \f  a  niefe  taketh  a 
freeman  to  her  husband,  their  issue  shall  be  free, 

*  This  is  contrarie  to  the  civill  law  ;  for  there  it  is  said,  partus  sequitur 
ventrem*  (1). 

OURCULUS  totum  alimentum  d  stipite  capit,poma  tamen  Forteseuo,  cap. 
^  edit  sua.    The  siens  (2)  takes  all  his  nourishment  from  the  ^'^1"^^^^'  ** 

,  ,  •.i^ii>  n     ,  cap.  0.     UlIl. 

stocke,  and  yet  it  produce! h  his  own  fruit.  29  E.  1,  coram, 

[3]  Si  qiiisde  servo  patre  mains  sit  et  matre  Itberd  pro  servo  rege  Ebornmio 

Iq]  Lib.  Bub.  cop.  77. 
reddatur 


(3)  and  neifiu  L.  &  M.  &  Roh. 

(4)  See  ante  68.  b.  n.  1,  2,  to  which  add  post.  172.  b.  Spelm'.  Gloss,  voc. 
Fidditas,  2  Inst.  73.  Britt.  cap.  29.  Cow.  Inst.  1.  2.  t.  3.  s.  14.  Flet.  1.  2. 
0.  52.  1.  3.  c.  16.  Mirr.  c.  3.  sect.  35.  7  Co.  6.  b.  7.  a.  Calvin's  case.  Tyrr. 
Biblioth.  Polit.  4th  ed.  907.    Ellesmere's  argument  in  Calvin's  case,  76. 

(1)  The  sentence  between  the  stars  is  not  in  L.  and  M.  Broh.  nor.  P. 

(2)  Siens,  or,  according  to  the  modem  spelling,  cion,  signifies  the  shoot  of  a 
trea,  and  is  derived  from  the  French  word,  scion,  which  is  the  same  as  surculus 
in  Latin.— [Note  183.] 


J; 


123.  a.J  Of  YiUenage.     L.  2.  G.  11.  Sect  lfi7. 

reddaiur  occimu  in  e&  porta  ;  quia  Bemper  dpatre  nen  d  matre 

generatumis  ordo  texiiur.  SipcUer  $%i  Uber  el  mater  am/dUay  pro 

[r]  FoHeioiie,     Ubero  rtddatur  oogmim.     [r]  Lex  Anglim  niNi^^iii  mcUrigy  md 

nbi  inpra.  temperwUrii  ( A)y  condiiumem  imitari  parium  judicata 

[•]  Herewith  [s]  Tne  hoflband  and  wife  are  all  one  peraoa  in  law,  and 

SoL?8^b^'^^^'''  ^^®  ^^^^^  marrying  a  freeman  is  infraaohisea  during  the  cover- 
ture (3);  and  therefore  by  the  common  law  of  England^  the 
issue  is  free  (4). 
[4  ^^^  ^^'  ^  [0  Si  muher  aerva  eoptdata  ait  Uhero^  dec.  quddpartua  hahehit 
Idenu  Ub  1  haareditatemf  et  mater  nuUam  dotemy  quia  mortuo  viro  auo  libera 
o&p.  8.  '  '  redit  in  priatinum  atatum  senntutia,  niai  hserea  ei  dotem  ficerit  de 
Mirror,  cap.  2.  gratid  (5).  And  when  a  bondman  marrieth  a  free  woman,  they 
leoL  28.  ^^  ^Y  one  person  in  law,  and  duce  animce.  in  came  und,  and 

ftODor  auhjecta  eat  viro,  et  auhpoteatate  vm  (6). 
"^^7**"^^*^'  M  06»crwih«r  t»  com*  Oomvhiae  de  tali  eonauetudine,  quas 
talis  eat  J  qudd  ai  liber  homo  ducat  nativam  aliquam  in  uscorem  ad 
Itberum  tenementum  et  Hberum  Aorum,  aiex  ed  dum  procreantur 
/Uictf  una  erit  libera  et  aitera  villana,  quia  ibipartiti  auntpueri 
inter  Itberum  pairem  et  dominufn  uxori$  valance, 
[x]  QUnriU.  ^x]  Qui  verd  procreantur  ex  nativd  uniua  et  naiivo  aUeriuBf 

*  •  •  *•?•   •      proportionabiliter  inter  dominoa  aunt  dividendi. 

Forteecae,  <<  Thia  ia  contrary  to  the  civill  law."  (7)  For  true  it  is,  that  by 

cap.  42.  Ijyj^ 

(a)  See  an  instance  on  the  question  of  aliensge  in  Cro.  Gh.*60L 

53^  According  to  Fitsherbert,  the  marriage  enfranchises  the  woman /br  ev^; 
he  cites  as  an  authority  Britton,  who  considers  it  as  a  negligence  in  the 
lord  not  to  have  prevented  the  marriage.  F.  N.  B.  78.  G.  Brit.  79.  B.  Bat 
Bracton,  in  the  passage  cited  by  lord  Coke  two  or  three  lines  farther,  confines 
the  enfranchisement  to  the  coverture,  and  there  are  several  authorities  which 
concur  with  him.  Bro.  ViUenage,  23.  Pasch.  88  E.  3.  Statham,  tit.  ViUenage. 
Fitz.  Abr.  ViUenage,  21.  30.  46.  Lord  Coke  was  aware  of  this  contrariety  in 
the  books ;  for  in  a  subsequent  part  he  takes  notice  of  it,  but  calls  the  opinion, 
that  the  enfranchisement  ceases  with  the  coverture,  the  better  one.  Post. 
136.  b.  137.  b.  However  he  inclines  to  except  the  case  of  the  nief 's  marrying 
with  her  own  lord.  But  even  this  is  denied  by  Perkins.  Perk.  sect.  314.  It 
is  a  strong  argument  against  this  latter  writer,  that,  in  other  cases  of  eonatrue* 
live  manumissions,  though  in  some  the  ground  of  inference  was  not  so  strong 
as  the  lord's  marriage  with  his  nief,  the  enfranchisement  was  perpetual.  It  is 
a  still  more  forcible  reason,  that  reviving  the  slavery  on  the  lord's  death,  if  he 
left  an  heir  by  his  nief,  would  have  necessarily  induced  the  unnatural  conse- 
quence of  making  the  mother  the  slave  of  her  own  issue. — [Note  184.] 

(4)  It  was  unnecessary  to  resort  to  this  reason  to  prove  the  issue  of  such  a 
marriage  free ;  ,the  rule  of  our  law  being,  that  the  child  shall  follow  the  fathec's 
condition ;  consequently,  whether  the  nief  was  free  or  bond  during  the  covers 
tore,  made  no  difference  to  her  issue.— [Note  185.] 

^6)  In  the  chapter  of  dower  lord  Coke  represents  a  nief  manying  a  free  man 
to  DC  dowabie.  Ante,  31.  a.  But  this  passage  from  Bracton  is  direct  to  the 
contrary.  Perkins  distinguishes,  allowing  dower  to  the  nief  from  a  atranger^ 
but  not  from  her  lord.    Perk.  sect.  814. — [Note  186.] 

(6)  Here  lord  Coke  omits  explaining  what  effMst  the  marriage  of  a  viUeia 
with  a  free  woman  has  on  his  condition.  As  Britton  writes,  if  the  villein  marries 
his  own  ladtf,  it  enfranchises  him  for  ever.  Brit.  78.  b.  If  the  marriage  is 
with  any  other  woman,  it  is  dear,  from  Littleton's  declaring  the  issue  yilleinsy 
that  the  father  remained  a  slave  as  before.— |^Note  187.] 

(7)  This  difference  between  our  and  the  civil  law  is  the  subject  of  the  chapter 

in 


L.  2.  C.  11.  Sect.  188.  Of  Villenage.  [123.  a 

that  \b,w  partus  sequitur  ventrem,  as  well  where  a  free  man  takes  Cro.  C.  601. 
a  bondwoman  to  wife,  as  where  a  bondman  takes  a  free  woman  ^^tt  R.  28. 
to  wife.     In  the  first  case  the  issue  is  by  the  ciyill  law  bond,  ^^'  ^^' 
and  in  the  other  free;  both  which  oases  are  contrarie  to  the  law 
of  England,     But  this  is  no  part  of  LiUleton;  and  therefore  we 
in  this  manner  pass  it  over. 

Sect  188. 

J\J^SO^  no  bastard  may  he  a  vilUine^  unless  he  will  acknowledge  him- 
self e  to  be  a  villeine  in  a  court  of  record;  for  he  is  in  law  quasi  nul- 
lius  filius,  because  he  cannot  be  heire  to  any, 

"  'NI'ULLIUS\a]Jilivs.^*     Cui pater  est popiduSf  pater  est  sibi  [a]  Vide  Sect 
^^  nuUus  et  omnis.  i^KU^'h. 

(Ante  8.  b.    Post.  244.  b.) 

Cui  pater  estpopuhtSf  nan  hahet  iUejxitrem. 

{&]  Some  hold  that  the  bastard  of  a  niefe  shall  be  a  villeine.  [h]  Braot  lib.  l. 

[c]  And  €Lthers  hold,  that  if  a  villeine  hath  a  bastard  by  a  woman,  [P-  ^*  ^  ^|^ 

and  after  marrieth  the  woman,  that  this  bastard  is  a  villeine.   But  srittonTfoL  78. 

the  law  is  contrary  in  both  cases;  for  in  both  cases,  the  issue  by  the  [c]  39  B.  8. 84. 

common  law-is  a  bastard,  and  consequently,  quasi  nullius  JUius,  as  ^,^'  ^  ^^ 

Litileton  here  saith.  [d]  Though  a  bastard  be  a  reputed  sonne,  npriu'^'  ^ 

yet  is  he  not  such  a  sonne,  in  consideration  whereof  an  use  r«Q  28  Elii. 

can  be  raysed,^or  the  reason  that  Littleton  here  yields;   be-  ^  i^Ta^r* 

cause  in  judgment  of  law  he  is  nullius  Jilius.  [e]  (8)  And,  ]$ier  298^ 

14  Blis.  Dier,  813.    18  Elii.  Dier,  846. 

for 


in  Forteso.  de  Laud.  Leg.  Angl.  cited  in  the  margin.    See  also  Mr.  Selden's 
and  Mr.  Gregorys  notes  in  the  8vo.  ed.  of  1775. — [Note  188.] 

(S)  This  point  was  so  held  in  Worsele/s  case  of  23  Eliz.  in  Dyer,  which 
lora  Coke  refers  to  in  the  margin.  According  to  Dyer,  judge  Periam  was  of  a 
contrary  opinion.  But  Anderson,  who  reports  the  same  case,  informs  us  that 
the  judges  were  agreed.  1  And.  75.  In  the  queen  against  an  illegitimate  son 
of  sir  tfohn  Perrot,  and  in  Frampton  a^inst  Gerrard,  two  subsequent  cases  of 
the  same  reign,  the  judges  recognized  the  doetrine.  2  Eol.  Abr.  785.  791,  and 
Mo.  735.  However,  it  should  be  observed,  that  though  a  bastard  is  not  a  son 
for  whom  the  consideration  of  blood  will  raise  an  use,  yet,  on  an  estate  other- 
wise effectually  passed,  an  use  may  be  as  well  declared  to  a  bastard  bein^  in 
esse  and  sufficiently  described  as  to  another  person :  and  so  Rolle  in  his  Abridg- 
ment states  the  law  to  be,  but  at  the  same  time  cites  the  case  of  Frampton  and 
Gerrard  as  determined  to  the  contrary.  1  Ho.  Abr.  791.  Gilb.  on  Uses,  207. 
The  reason  why  the  use  to  the  bastaard  is  bad  in  the  first  instance,  and  good  in 
the  second,  depends  on  the  common,  but  perhaps  obscure,  distinction  between 
uses  raised  by  transmutation  of  the  possession,  as  on  a  feoffinent,  grant,  fine, 
or  common  recovery,  and  those  raised  without,  as  a  covenant  to  stand  seised, 
or  bargain  and  sale;  or,  to  express  it  in  more  intelligible  terms,  between  de- 
ohuring  uses  on  a  possession  or  estate  actually  transferred  to  a  third  person, 
and  declaring  them  on  a  possession  or  estate  retained  in  the^r^  himself  In 
the  former  case  the  estate  is  passed  completely  from  the  grantor  or  donor, 

without 
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iS^'for  the  same  reawnii  wheie  the  statate  of  82  H.  [138.1 

8.  of  wills,  Bpeaketh  of  children,  hastord  ohildien  are  L    b.    J 

not  within  that  statute,  and  the  bastard  of  a  woman  is 

no  child  within  that  statute,  where  the  mother  conveys  lands 

unto  him. 

[/]  Trin.  18  B.  1.      [/]  It  was  found  by  verdict,  that  Emfy  the  sonne  of  Beatrice^ 

rot  SI.  Bedt      which  was  the  wife  of  Robert  RadweU  deceased,  was  bom  per 

?q!^™j^^^I^   undecim  dies  post  vUimum  (empus  legitimum  mtUieribus  consiiii^ 

1  RolL  Abr.  636.  turn.   And  thereupon  it  was  adjudged,  audd  dictus  Henricus  diet 

Godb.  281.  fu^  debet  fUius  prmdicU  Roberti  secunSwn  legem  et  consuetude 

'  nem  AnglvB  consiitut'  (1).    Now  leffitimum  tempus  in  that  case 

appointed 

j^ ,       . 

without  the  aid  of  a  court  of  equity;  and  therefore  it  is  immaterial,  whether  the 
use  deohured  on  the  estate  is  gratuitous  or  not,  it  beinff  suflicient  that  the  grantee 
or  donee  receives  it  coupled  with  a  trust  or  use.  But  in  the  latter  case  the 
transaction  rests  in  covenant  or  agreement  between  the  covenantor  or  barsainor 
and  the  cestui  que  use;  and  if  the  covenant  or  agreement  was  not  founded  on 
the  consideration  of  blood  or  a  valuable  consideration,  such  as  marriage  or 
money,  our  courts  of  equity,  which  till  the  27  of  H.  8.  had  the  sole  cognizance 
of  uses,  would  not  interpose  to  compel  the  performance.  In  fewer  words,  chan- 
cery would  enforce  uses  annexed  to  a  perfect  gift,  however  gratuitous  they  might 
be,  but  not  those  resting  only  on  a  naked  ooninMcX,  without  even  so  much  as 
the  consideration  of  blood  to  maintain  them.  The-  authorities  in  prdof  of  this 
distinction  are  abundant;  nor  do  we  know  of  any  seeming  to  impeach  it,  except 
the  single  case  of  Frampton  and  Qerrard  already  cited  from  Bolle,  which,  if  it 
did  turn  on  such  a  point,  is  sufficiently  controlled  by  other  cases  to  make  the 
doctrine  indisputable.  Mo.  102.  Ow.  40.  1  Leon.  197.  1  Co.  176.  b.  W. 
Jo.  346.  Cart.  148.  12  Mod.  161.  Gilb.  on  Uses,  113.  207.  Add  to  this  the 
dis&vour  of  our  law  to  bastardy,  in  not  recognizing  any  but  legiHrnaie  blood  to 
be  a  good  consideration,  and  the  whole  secret  of  the  rule  as  to  uses  to  bastards 
will  be  disclosed.  On  a  covenant  to  stand  seised,  an  use  will  not  rise  to  a  bas- 
tard; because,  the  use  depending  on  contract,  some  consideration  is  requisite, 
and  lawful  blood  and  marrioffe  are  the  two  considerations  |?ectf^r  to  such  a 
covenant,  which  necessarilv  excludes  bastardy.  But  on  bargains  and  sales  of 
land,  in  which  the  essential  consideration  to  raising  an  use  is  mofury  or  ajprtee, 
or  on  any  conveyances,  on  which  the  estate  being  passed  out  of  the  grantor, 
and  therefore  not  depending  on  his  contract,  uses  may  be  declared  without  any 
consideration,  bastutb  stand  precisely  on  the  same  footing  with  other  persons, 
and  are  equally  capable  of  having  uses  limited  to  them.  To  give  the  sum  of 
this  elucidation  in  one  sentence,  where  the  use  will  not  rise  without  the  con- 
sideration of  blood,  if  derived  throuffh  any  but  the  pure  channel  of  raarriagei 
however  near  the  blood  may  be,  it  will  not  avail. — [Note  189.] 

(1)  Lord  Hale,  in  a  manuscript  note  on  a  passage  about  legitimacy  in  Co. 
lit.  fol.  8.  a.  gives  a  fuller  extract  of  this  case  from  the  record  than  is  here  ex- 
pressed. His  words  are  these:  ''Trin.  18.  £.  1.  Coram  rege,  rot  18.  Bedford, 
''et  M.  22,  23  E.  1.  rot  2.  In  assise  by  John  RadweU  a^inst  Henry  sm  of 
^^  Beatrice,  who  was  wife  of  Robert  RadweU,  quia  oompertum  est  qudd  dictus 
<'  Henricus  frdt  natus  per  11  dies  post  40  septimanas,  quod  tempus  est  usitatum 
"mulieribus  pariendi,  ex  quo  praedictus  BoWtus  non  habuit  accessnm  ad  pras- 
^'dictam  Beatricem  per  unum  mensem  ante  mortem  suam,  pmsumiter  dictum 
"Heniicnm  esse  bastardum,  ideo  Judgment  far  the  plaintiff. 

IS  this  state  of  the  case  is  correct,  lord  Coke's  is  erroneous  in  several  partica* 
lars  of  consequence.  1.  He  is  short  in  not  expressing  that  the  record  mentions 
fin^  weeks,  and  so  leaving  it  to  be  deemed  an  inferenee  of  his  own,  as  whioh  ithath 
been  aeoordingly  treated.    2.  He  exceeds  the  reoord|  by  representing  it  to  style 
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appointed  by  law  at  the  farthest  is  nine  moneths,  or  forty 

weeks; 

that  time  the  IcUeU  for  a  woman's  going  with  child,  when  the  reeoid  only  oalls  it 
the  U9ual  period.  8.  He  wholly  omits  the  husband's  havinff  had  noaoceu  to  the 
foifefor  one  mtnuh  before  KU  aeath;  a  fikot  very  material,  it  being  very  easy  to 
allow  elevet^  days  after  the  wual  time,  bat  requiring  a  strong  case  to  warrant 
extending  such  liberality  to  nearly  msb  ioeeks.  4.  The  word  pnmumiiurf  which 
lord  Coke  passes  over,  is  of  importance ;  for  it  indicates,  that,  notwithstanding 
the  great  excess  of  time,  it  was  conceived  to  create  only  tL  preeumpiion  for  the 
bastardy,  and  conseqnently,  if  very  cogent  eircumstances  to  account  for  the 
protraction  of  the  birth,  and  in  favour  of  the  wife's  chastity  had  occurred,  the 
judgment  might  have  been  for  the  legitimacy.  So  far  we  had  advanced,  when 
on  looking  into  Rolle's  Abridgment,  856,  we  found  the  same  ancient  case  of 
Badwell  more  at  large  than  either  in  lord  Ooke  or  lord  Hale.  But  Rolle 
agrees  with  the  former,  as  well  in  respect  to  the  record's  not  mentioning  the 
foTiy  weekSf  as  to  its  stating  the  birth  to  be  eleven  days  after  the  latest  time  in 
law  for  a  woman* s going  vnth  child ;  and  as  from  Rolle's  particularity  he  seems 
to  have  most  minutely  attended  to  the  record,  his  authority,  till  the  whole  record 
appears,  seems  most  decisive.  However  the  two  last  particulars,  in  which  lord 
Coke  differs  from  lord  Hale,  still  remain,  to  which  Rolle  adds  these  further  cir- 
cumstances ;  namely,  that  the  husband  languished  of  a /ever  a  long  time  be/ore 
his  death  ;  that  on  the  taking  of  an  inquisition  affcerwiurds  in  the  court  of  a  lord, 
of  whom  he  held  lands  by  knight's  service,  ike  wife  swore  she  was  not  pregnant, 
and  to  prove  it  uncovered  herself  in  open  court ;  and  that,  in  consequence  of 
all  this,  the  lord  received  a  collateral  relation  as  heir.  The  words  describing 
the  wife's  exposure  of  her  person  are  remarkable;  for  the  record  states,  that 
she,  being  interrogated,  jt«rame»ft>  asserebat  se  nan  esse  prasgnantem  ;  et,  ut  hoc 
omnihus  manifesto  liqueret,  vestes  suas  usque  ad  tunicam  exuebat,  et  inplend  curid 
sic  se  videri permistt.  1  Ro.  Abr.  856.  pi.  8,  and  18  E.  1.  rot.  18,  in  B.  R.  there 
cited.  It  reflects  great  discredit  on  the  lord's  court  which  permitted  such  a 
gross  indecency ;  and  still  more  on  the  king's  judges,  who  suffered  it  to  be 
recorded  as  one  of  the  grounds  for  a  verdict  before  them.  How  laudably  con- 
trariant  is  the  proceeding  on  the  writ  de  ventre  inspiciendo.  This  remedy  for 
the  heir  against  the  pretence  of  pregnancy,  so  well  known  to  be  of  earlier  date 
than  the  reign  of  Edward  the  first,  as  it  was  framed  in  the  times  of  Bracton, 
Britten,  and  Fleta,  delicately  requires  the  widow  to  be  inspected  by  a  jury  of 
her  own  sex  ;  and  though  in  subsequent  times  the  sheriff  was  ordered  to  summon 
a  jury  composed  both  of  men  and  women,  yet  still  the  search  was  to  be  made 
by  the  latter  only.  Bract.  69.  a.  Brit.  165.  b.  Flet.  lib.  1,  c.  16.  Beg.  Br. 
Orig.  227.  a.  What  harsh  ideas  of  the  times  might  we  be  led  to  adopt,  if  the 
early  introduction  of  the  writ  de  ventre  inspiciendo  did  not  demonstrate,  that 
the  unseemly  record  we  are  observing  upon  was  a  singuiarUy,  and  so  many 
other  testimonies  of  a  more  advanc^  refinement  in  judicial  proceedings  did 
not  concur  to  rescue  the  age  of  our  English  Justinian  from  the  suspicion  of  a 
general  practice  of  such  barbarism.  Let  us  then  suppose  the  record  to  be  as  it 
is  in  Rolle ;  which  is  the  more  probable  to  be  the  truth,  because  a  contem- 
porary judge,  who  reports  its  having  been  produced  on  a  trial  of  legitimacy, 
represents  it  much  in  the  same  way.  Cro.  Jam.  541.  But  still  it  will  not 
warrant  lord  Coke's  inferring  from  it,  thskt  forty  weeks  constitute  the  latest  time 
our  law  allows  for  a  woman's  going  with  child.  On  the  contrary,  no  parti- 
cular time  being  mentioned,  what  period  was  meant  must  be  found  out  through 
some  other  medium;  and  as  the  record  states  oA«r  unfavourable  cireumstanoes 
besides  the  excess  of  time,  and  that  the  jury  presumed  against  the  child's  being 
the  issue  of  the  deceased  husband,  it  seems  fair  to  suppose  that  the  law  was 
understood  not  to  be  so  strict  in  the  time  alluded  to,  whatever  that  time  misht 
be,  as  indiscriminately  to  condemn  as  illegitimate  all  children  not  bom  witioin 

it 
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weeks  (2) ;  but  she  may  be  delivered  before  that  time,  which 
judgement  I  thought  good  to  mention.     And  this  agreeth  with 

that 


it|  but  rather  to  consider  eyery  excess,  unless  very  extraordinary  indeed,  aa 
only  raising  a  presumption  agamst  them.  This  construction  is  clearly  most 
consistent  with  the  terms  of  the  record  in  question.  In  the  next  note  we 
shall  attempt  to  satisfy  the  reader,  that  the  rule  resuitinff  from  it  is  most  con- 
formable to  other  precedents  and  authorities,  as  well  as  to  the  reason  of  the  thing. 
After  the  case  of  Radwell,  from  the  record  of  E.  1.  lord  Hale  thus  gives  the 
four  following  cases : — "  Rot.  Pari.  9  E.  2.  m.  4.  Gilbert  de  Clare  comes 
^'Olouo.  obitt  80  Junii,  7  E.  2.  in  parliamento  tent,  quindena  Hil.  9  E.  2.  the 
^^siften  and  coheirBpray  livery,  Matilda^  quad  fuit  uxor  isomi^iAj  preUndt  to 
*'  be  big  by  the  early  %Dhich  toas  accordingly  found  per  inquisitionem.  The  coheir$ 
<^  r^pfy,  that,  si  comitissa  prsegnans  esset,  tantum  tempus  elapeum  est,  ut  secun- 
«  dum  cursum  pariendi  non  potest  dici  imprsBgnari  a  comite.  Yet  they  covld 
<<  not  obtain  livery  till  Pasch.  10  E.  2.    BiU  the  gueetion  hung  m  deliberation** 

Note  18  R.  2.  where  a  woman  in  tuch  a  ca$e  immediately  after  the  death  of  the 
firet  huthand  took  a  $econd  hutband,  and  had  iseue  bom  forty  week*  and  eleven 
days  afkr  the  death  of  the  first  huthand,  it  teas  held  to  be  the  issue  of  the 
second  husband, — M.  17  Jac.  B.  R.  Alwp  and  Stacey.  Andrews  dies  of  the 
plague.  His  wife,  who  was  a  lewd  wcnnan,  is  delivered  of  a  child  forty  weeks  and 
ten  days  after  the  dearth  of  the  hiisband.  Yet  the  child  wa^itdjudged  legitimate  and 
heir  to  Andrews  ;  for  partus  potest  protrahi  ten  days  ex  acoidente.-»M.  4  Gar.  in 
Our.  Ward,  and  afterwards  P.  5  Car.  B.  R.  Thecar  marries  a  lewd  woman  but 
she  doth  not  cohciii  with  him  and  is  suspected  of  inoonHnency  with  Duncombj 
Thecar  dies :  Duncomb  within  theee  weeks  after  the  derth  of  Thecar  marries  her; 
two  hundred  and  eighty-one  days  and  sixteen  hours  after  his  deaih,  she  is  delivered 
of  a  son.  Here  it  was  agreed,  1.  If  she  had  not  married  Duncomb,  without  gues^ 
turn  the  issite  should  not  be  a  bastard,  but  should  be  adjudged  the  son  of  Thecar. 
2.  No  averment  shall  be  received  that  Thecar  did  not  cohabit  with  the  wife. 
8.  Thoughitisposeible  that  the  son  miglU  be  begotten  after  the  hud>and^sdeathf 
yet,  being  a  question  of  fact,  it  was  tried  by  ajury,  and  the  son  was  found  to  be 
the  issue  of  Thecar.  Hal.  MSS. — ^Lord  Hale's  case  of  E.  2.  appears  venr 
extraordinary,  the  time  from  80  June,  7  E.  2,  when  the  Earl  of  G-loucester  died, 
to  the  quindene  of  Hilary,  or  29  Jan.  9  E.  2,  when  the  livery  to  his  sister  was 
further  postponed  in  parliament,  being  within  one  day  of  a  year  and  seven 
months;  which  is  a  much  later  date  for  the  delivery  of  a  live  child  than  the 
most  liberal  in  their  calculations  have  hitherto  assiffued.  However,  on  reading 
the  printed  copy  of  the  original  record,  in  the  rol&  of  parliament  lately  pub- 
lished, we  find  lord  Hale's  note  quite  accurate.  See  Rot.  Pari.  v.  1,  p.  353. 
As  to  the  case  of  R.  2,  it  confirms  the  doubt  we  have  elsewhere  stated  of  the 
opinion,  that,  if  a  widow  marries  asain,  and  has  a  child  within  nine  months 
aftCT  the  death  of  the  first  husband,  the  child  may  choose  his  father;  and  is 
an  authority  for  deciding  according  to  the  proof  of  the  woman's  condition 
when  her  first  husband  died.  Ante  fo.  8.  note  7.  Terms  of  the  Law,  first 
edit.  tit.  Bastard,  and  Cowel.  Inst.  lib.  1. 1.  9.  Lord  Hale's  two  other  cases  are 
reported  in  several  books,  Alsop  and  Stacey  being  in  Cro.  Jam.  541.  Godb. 
281.  Palm.  9.  1  Ro.  Abr.  856,  and  Thecar's  in  Cro.  Jam.  681.  Winch.  71. 
Litt.  Rep.  177.— [Note  190.] 

(2)  If  our  law  was  really  as  strict  in  point  of  time  as  is  here  represented,  It 
would  not  sufficiently  conform  to  the  course  of  nature.  The  physicians,  it  is 
true,  generally  call  nine  months,  each  being  of  thirty  days,  the  usual  period 
for  a  woman's  going  with  child.  But  then  they  allow,  that  as  a  delivery  may 
be  accelerated  by  accidental  causes,  so  it  is  frequentiy  protracted,  not  only  for 
ten  days  beyond  the  nine  months,  but  to  the  end  of  the  tenth  month,  and  some- 
times for  a  considerably  longer  time.     See  Zacch.  Qu»st.  Medico-legal,  lib.  1. 

tit.  2. 
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that  in  Eidrai:  Vade  ei  interroga  pregnantum,  si  quando  impU-  4  B«dru,  4.  41. 
•  verit  novem  menses  sttos,  adhuc^poierU  matrix  ejus  retinerepaV'  Vide  Panioroll. 
ium  in  semetipsd  f    Et  dioci,  Mn  potest,  domtne.  ^^^*  ^b!*A^! 

Sect- 
tit.  2.  .  Justice  therefore  requires,  that  in  the  ease  of  posthumous  children 
an  excess  of  the  usual  time  should  not  operate  further  than  by  raising  a  pro- 
portional presumption  against  the  legitimacy.  The  Roman  law  was  very  libe- 
ral in  this  respect :  for  tne  decemviri  allowed  that  a  child  may  be  bom  in  the 
tenth  month ;  and  though  a  law  of  the  Dieest  exclades  the  eleyenth^  yet  the 
emperor  Adrian,  after  consulting  with  the  philosophers  and  physicians,  decreed 
even  for  this,  where  the  mother  was  of  good  and  chaste  manners.  See  Dig.  1.  4. 
12.  Paul.  Sentent.  lib.  4.  t.  9.  s.  5.  Nov.  89.  c.  2.  t.  17,  with  Oothofred's 
learned  notes  on  those  two  texts  of  the  Roman  law.  Cod.  lib.  6.  t.  29.  left.  2. 
Aul.  Gell.  lib.  3.  cap.  16.  Huber.  Prselect.  in  Dig.  lib.  1.  tit.  6.  A  like  libe- 
ral discretion  probably  prevails  in  most  countries  in  Europe ;  for  an  instance  of 
which,  we  appeal  to  a  writer  of  great  authority,  who  reports  a  decision  by  a 
majority  of  judges  in  the  supreme  court  of  Friesland,  by  which  a  child  was 
admitted  to  the  succession,  though  not  bom  till  three  hundred  and  thirty-three 
days  from  the  day  of  the  husband's  death,  which  period  wants  only  three  days 
of  twelve  lunar  months.  Sand.  Decis.  lib.  4.  tit.  8.  Definit.  10.  Nor  will  our 
own  law,  nothwithstanding  what  lord  Coke  advances,  if  the  authorities  are  duly 
collected  and  considered,  be  found  deficient  on  this  interesting  subject.  Indeed 
there  is  a  passage  in  Britton  which  gives  countenance  to  lord  Coke's  limitation 
of  forty  weeks ;  for  this  writer  excludes  from  the  inheritance  posthumous  chil- 
dren not  born  within  forty  weeks  from  the  husband's  death.  Brit.  166.  a. 
However,  even  this  writer  seems  to  extend  in  some  degree  beyond  the  forty 
weeks ;  unless  he  meant  to  make  the  wife's  conception  exactly  of  equal  date 
with  the  husband's  death,  which  surely  is  not  a  very  reasonable  construction. 
But  without  dwelling  on  such  a  nicety,  it  is  sufficient,  that  the  principal  of  the 
few  other  authorities  in  our  books  are  against  so  rigid  a  rule.  Bracton  is  very 
cautious,  illegitimatixing  only  the  issue  bom  so  long  after  the  husband's  death 
as  to  create  an  improbability  of  its  being  his  child,  without  naming  any  fixed 
period.  Bract,  lib.  6  fo.  417.  b.  As  to  the  determined  cases,  the  only  autho- 
rities of  this  sort  we  meet  with,  are  enumerated  in  the  preceding  annotation : 
and  these  duly  weired  will  not  be  found,  it  is  apprehended,  to  warrant  lord 
Coke's  conclusion.  In  RadwelFs  case,  the  finding  a^inst  the  issue  is  expressed 
to  have  been  grounded  merely  on  presumption ;  and  besides,  if  we  construe  the 
record  proper^,  the  presumption  arose  from  proof  of  the  husband's  non-access 
to  the  wife  for  a  month  before  his  death.  The  case  of  9  E.  2.  is  an  instance  of 
allowing  so  much  time  beyond  forty  weeks,  that  it  seems  too  strong  to  have 
much  weight ;  but  so  far  as  it  can  claim  any,  it  counts  against  lord  Coke. 
The  case  of  18  Rich.  2,  at  first  seems  full  for  lord  Coke's  rule,  the  child,  though 
born  only  eleven  days  beyond  the  /ortt/  weeks,  having  been  declared  not  the 
issue  of  the  deceased  husband.  But  when  it  is  further  considered,  there  will 
be  found  nothing  to  prove  a  positive  general  rule ;  for  it  was  very  special,  the 
widow  having  married  a  second  husband  the  day  after  the  death  of  the  first^ 
so  that  the  question  was  not  of  legitimacy,  but  merely  to  which  husband  the 
issue  belonged.  One  of  the  two  only  remaining  cases  considerably  extends  the 
time  beyond  the  forty  weeks ;  for  in  Alsop  and  Stacey,  the  first  of  them,  the 
issue  was  found  legitimate,  notwithstanding  the  lapse  of  forty  weeks  and  ten, 
days,  and  the  lewd  character  of  the  wife ;  and  even  as  to  Thecar*s  case,  which 
is  the  other  of  them^  the  issue  having  been  bom  two  hundred  and  eighty-two 
days,  thex^e  was  an  excess  of  the  forty  weeks,  though  but  a  trifling  one.  The 
precedents  therefore,  so  6a  from  corroborating  lord  Coke's  limitation  of  the 

uUimum 
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Sect  189. 

ALSOy  every  viUein  %$  able  and  free  to  etie  all  manner  of  aetume 

againet  everie  persoUj  except  against  his  lord^  to  whom  he  %$  vtUeinej 

And  yet  in  certatne  thing  $  he  may  have  againet  hie  lord  an  (Mction.  For 

he  may  have  againet  hie  lord  an  action  of  appeaU  for  the  death  of  hie 

father^  or  of  hie  other  aneeetorej  whoee  heire  he  ie. 
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Braot  lib.  4.  *^  J^  TER  Y  viUein  ts  able  and  free  to  nte,  dhc"  \g]hktLB  aotioD 
196.  brought  by  a  yilleine  vemu  non  dominumf  ncn  vaiUhit  ei 

fo^lS5 '  ^^*  ^^'  ^^'^^tio,  quia  est  tertmt  alienuSf  ex  quo  nihil  ad  ipsum  iilrftm  liher 

SK\  14  B.  4. 6.  b.  eita/n  servus.  [A]  And  it  iB  to  be  obserred,  that  he  that  hath  but 
6  B.  4. 82.  a  partioular  estate  in  a  yilleine,  as  tenant  for  life  or  for  yeares, 
VU^in  10*  ^^^  disable  the  YiUeine,  if  he  brinffs  an  action  against  him ;  but 
S8  E.  ai  si!         the  lessor  shall  not  (as  it  is  said)  disable  him.     [%]  Examinaiio 

[0  Fleta»  lib.  3.  viUenagii  non  tenet^  nisi  ex  ore  veri  domini  fiterii  pronvneiaia. 
eap.  4i 

^  ^^Appeale,'^  AppeUum,  commeth  of  the  Frenehyrord  appeUer^ 

[ib]  Brit  cap.  S3.  ^^^  signifieth  to  aocuse  or  to  appeaoh.  An  appeaeh,  [k]  an 
fo.  88.  BraotoDy  appeal,  is  an  accusation  of  one  upon  another,  with  a  purpose  to 
lib.  1.  fo.  8.        attaint  him  of  felonie  by  words  ordained  for  it 


i]  is  B.  8. 81.       <<  For  the  deathJ'    [2]  For  a  Tilleine  shall  not  have  an  appeale 
i^K4^6^^        of  robberie  agunst  his  lord,  for  that  he  may  lawfully  take  the 


S9'H.\^tit  ffoods  of  the  villein  as  his  own.  [m]  And  if  in  an  appeale  of 
Corone,  17.  death  it  be  found  for  the  plaintife,  he  is  infranohised  for  ever. 
l^\  ^^^  ^  \  JEKnc  enim  est^  qubd  eo  ipso  sunt  hujuemodi  domini  $ervo§  9uo$ 

amueurtf  cum  de  xnjurw  Juer%$U  conv%cti.  And  there  is  no 
diversitie  herein,  whether  he  be  a  villein  regardant  or  in  groese, 
although  some  have  said  the  contrary. 


uUxmum  tempus  pariendi^  do,  upon  the  whole,  rather  tend  to  show,  that  it  hath 
been  the  practice  in  our  courts  to  consider  forty  weeks  merely  as  the  more 
usual  time,  and  consequently  not  to  decline  exercising  a  discretion  of  allowing 
a  longer  space,  where  the  opinion  of  physicians,  or  Uie  circumstances  of  the 
case,  have  so  required. — ^In  the  course  of  our  inquiries  into  the  subject  of  this 
note,  we  were  curious  to  know  the  general  sentiments  of  that  eminent  anatomist 
Dr.  Hunter,  on  three  interesting  questions.  These  were,  what  is  the  usual  period 
for  a  woman's  going  with  child,  what  is  the  earliest  time  for  a  child's  being  bom 
alive,  and  what  the  latett.  The  answer,  which  he  obligingly  returned  through  a 
friend,  we  have  liberty  to  publish,  and  it  was  expressed  in  the  words  followmg: 
1.  The  usual  period  is  nine  calendar  months;  hui  there  ii  very  commonly  a 
difference  of  one,  two,  or  three  weeks.  2.  A  child  may  be  bom  oHve  at  any 
time  from  <Arfe  months;  but  we  see  none  bom  with  powen  of  coming  to  man' 
hood,  or  of  being  reared,  before  seven  calendar  months,  or  near  that  time.  At 
SIX  months  it  cannot  be.  8.  I  have  known  a  woman  bear  a  Uving  child,  in  a 
perfeeUy  natural  way,  fourteen  days  later  than  nine  calendar  months,  and 
believe  two  women  to  have  been  delivered  of  a  chUd  alive,  in  a  natural  way, 
above  ten  calendar  mon£u  from  the  hour  of  otme«pf«m.— [Note  190*.] 
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Sect.  190. 

J^LSOy  a  nUfe  that  u  ravished  hy  her  lard^  may  have  an  appeale  of 
rape  against  him. 

^^JfAPE."  [n]  RapHu  is,  when  a  man  hath  camall  knowledge  [»]  Miir.  ml  l, 
of  a  woman  by  force  and  against  her  will.  y«t.  1%,  o«  a.  de 

do  Honioicw* 
'^  Appeaie  of  rape.'*  By  the  ffenerall  pnnriew  of  the  statutes  [*]  (s  Inst.  60.) 

that  give  the  appeale  of  rape,  the  niefe  shall  have  an  appeale  of  t^l  J^*  ^*  ^  1'- 
rape  against  the  lord,     [o]  And  it  seemeth  by  the  ancient  authors  eiL 'sIml  o! 
of  the  lawy  that  this  so  hainous  an  offence  was  severely  punished  ii  h.  4.  cap.  Id. 
by  losse  of  eyes,  and  privy  members;  but  of  old  time  it  was  J  B.4.  cap.  i. 
felony,  which  you  may  r^e  at  large  in  the  Second  Part  of  the  [j2  coron.*i7.^* 
Institutes,  W.  1.  ca.  18.  BraotUb.  3.' 

[1 Q4.  1      LP]  *^  -^^^  *^^^  ^^'^  rcme,  which  our  author  here  fol*  !*''• 
't      I  useth,  is  so  appropriated  by  law  to  this  case,  as  without  ^^f '^  ^ 
-^  this  word  (rapuit)  it  cannot  be  expressed  by  any  peri-  aeot  18.       '  ' 
phrasis  or  circumlocution;  for  camaliter  cognovU  earn,  or  the 
like,  will  not  serve. 


Sect.  191. 

J^LSOy  if  a  viUeine  be  made  executor  to  another^  and  the  lard  of  the 
viUeins  was  indebted  to  the  testator  in  a  certaine  sum  of  money j 
which  is  not  paid;  in  this  ease,  the  villeine,  as  executor  of  the  testator^ 
shall  have  an  action  of  debt  against  his  lord;  because  he  shdU  not 
recover  the  debt  to  his  owne  uscj  but  to  the  use  of  the  testator- 

OF  this  matter  sufficient  hath  beene  spoken  in  this  Chapter  (Doe.  PIm.  888. 
before.     The  villein  shall  have  an  action  as  executor  against  31 B-  ^  60.  a.) 
his  lord;  and  it  is  no  plea  for  the  lord  to  say,  that  the  pkantife 
in  his  villeine ;  for  he  shall  not  be  enfranchised  by  the  user  of 
this  action;  because  he  bath  it  by  a  gift  in  law  to  the  use  of  the 
testator,  and  not  to  his  owne  use. 


Sect.  192. 


ALSO,  the  lord  may  not  take  out  of  the  possession  of  such  vUleine,  who 
is  executor,  the  goods  of  the  deceased;  and  if  he  doth,  the  viUeine 
as  executor  shall  have  an  action  for  the  same  goods  so  taken  against  his 
lord^  and  shall  recover  damages  to  the  use  of  the  testator.  But  in  aU 
such  cases  it  behoveth,  that  the  lord,  which  is  defendant  in  such  actions^ 
maketh  protestation,  that  the  plaintife  is  his  villein;  or  otherwise  the 
villeine  shall  be  infranchised,  although  the  matter  be  found  for  the  lardy 
and  against  the  villein,  as  it  is  said. 

"  fpHE  lord  may  not  take  out  of  the  poBseesion,  &€.''    Of  this 
also  sufficient  hath  been  said  before. 

*^And 
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Iq]  31 E.  4. 4.  b.  "  And  shaU  recover  damaget  (otheuie  of  the  teitaior"  [q\  Note, 
^\?A%^^'  ^  damages  recovered  by  the  executor  in  an  action  of  treapasse  shall 
I  h!  1 21.  ^  assets ;  and  yet  they  were  never  in  the  testator.  And  so  it  is 
1 H.  4i  6.  in  other  like  caseS|  as  by  our  bookes  it  appeareth. 

rr]Doot  AStad.  [r]  If  an  executor  hath  a  villeine  for  yeares,  and  the  villein 
Brooke,  tit  purchases  lands  in  fee,  the  executor  entreth,  he  shall  have  the 
vilienage,  70.     ^^qJ^  fee  simple ;  but  because  he  had  the  villein  tin  atUer  droiij 

viz.  as  executor  to  the  use  of  the  dead,  it  shall  be  assets  in  his 
(Ante  117.  a.)     hands.     Note  a  diversitv  between  the  quantity  of  the  estatCi  and 

the  quality  of  it;  for  the  law  respecteth  not  the  quantity 
[•]  L.  5. E.  4. 61.  of  the  estate;  for  not  onely  M  AST  tenant  in  taile  and  f  134:.l 

tenant  for  life  of  a  villeine  shall  have  the  perquisite  of  [_     b.    J 
[I]  21 H.  3. 6. 87.  the  villeine  in  fee,  but  [t]  tenant  for  yeares  and  tenant 
(Auto  117.  a.)      ^^  ^{\\  gigo  shall  have  it  in  fee. 

But  the  law  respecteth  the  quality,  for  in  what  right  he  hath 
the  villeine,  in  the  same  right  he  shall  have  the  perquisite ;  as  in 
the  case  of  the  executor  abovesaid,  and  in  the  case  of  the  bishop 

[«]  41 B.  8. 21.    [u]  that  hath  the  villeine  in  right  of  his  church,  he  shall  have 

the  perquisite  in  the  same  right. 

Ex]  18  E.  3. 29.        [x]  So  if  a  man  hath  a  vuleine  in  the  right  of  hb  wife,  he 

shidl  have  the  perquisite  also  in  her  right  But  if  the  purchase 
be  after  issue  had,  then  the  baron  shall  have  the  perquisite  to 
him  and  his  heires ;  because  by  the  issue  he  is  intituled  to  be 
tenant  by  the  curtesie  in  his  owne  right. 

Vide  Boot  108.  ^^Protestation/'  [t/]  ProtestatiOj  is  an  exclusion  of  a  con- 
U]  PL  Com.  elusion  that  a  party  to  an  action  may  by  pleading  inourre ;  or 
brookVoMeT^  it  is  a  safeguard  to  the  party,  which  keepeth  him  from  being 

concluded  by  the  plea  he  is  to  make,  if  the  issue  be  found  for 
,   him.     But  in  this  case  without  a  protestation,  albeit  the  issue 

be  found  for  the  lord,  the  villeine  shall  be  enfranchised,  as  it 

appeareth  hereafter  in  this  Section. 


Sect  19a 

A  LSOj  if  a  villeine  sueth  an  action  of  trespasser  or  any  other  aetiony 
against  his  lord  in  one  county;  and  the  lordsaithj  that  he  shall  not 
be  answeredj  because  he  is  his  viUeine  regardant  to  his  mannour  in  another 
county  {!);  and  the  plaintife  saith^  that  he  isfreCy  and  of  a  free  estate, 
and  not  a  villein;  this  shall  be  tryed  in  the  county  where  theplaint\fe 
hath  conceived  his  action,  and  not  in  the  county  where  the  manner  is : 
and  this  is  in  favour  of  liberty.  And  for  this  cause  a  statute  was  made 
anno  9  B.  2.  ca.  2,  tJie  tenor  whereof  foUowethin  this  forme.  Also,  for  that 
where  many  viUeins  and  neifs,  as  well  of  great  lords  as  of  other  men,  as  well 
ofspirituallas  temporall,flye  andgoe  into  cities,  townes,  and  places  fran* 
chised,  as  into  the  city  of  London,  and  other  like  places,  and  feint  divers 
suits  against  their  lords,  because  they  would  make  themselves  free  by  the 
answer  of  their  lords :  it  is  accorded  and  assented,  that  lords  nor  others 
shall  not  beforebarred  of  their  villeins  by  reason  of  their  answer  in  law* 
By  force  of  which  statute,  if  any  villeine  wiU  sue  any  manner  of  action 
to  his  own  use  in  any  countie,  where  it  is  hard  to  try  against  his  lord  {on  il 

est 


(1)  dtc,  in  L.  and  M.  and  Boh. 
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est  fort  a  trier  envers  son  seignior*),  the  lard  may  ehme  whether  he  will 
pleady  that  theplaintife  is  his  villeine,  or  make  protestation  that  he  is  his 
vUleine,  and  plead  his  other  matter  in  bar.  And  \f  they  be  at  issue^  and  the 
issue  be  found  for  the  lordy  then  the  villeins  is  a  viUeine^  as  he  was  b^ore 
by  force  of  the  same  statute.  But  if  the  issue  be  found  for  the  viUeine^  then 
the  viUeine  is  free;  because  that  the  lord  tooke  not  at  the  beginning  for  his 
plee^  that  the  villeine  was  his  viUeine^  but  tooke  this  by  protestation^  ^e. 

"  2^ HIS  ahaS  be  tryed  in  the  county,  <fcc."     Be  tryed,  that  is,  Brit  fol.  79. 

as  it  is  intended,  by  the  yerdict  of  twelve  men,  that  is  ^25.  b.  126.  a. 
called  in  law  a  triall,  triatio. 

[a]  In  this  case  the  law  doth  favonr  the  villein  in  the  issne ;  for  ra]  7  S.  8. 50. 
otherwise  by  the  mle  of  law  in  like  cases  he  ought  to  answer  to  ^^  ^*  ^  *^^' 
the  speciall  matter,  viz.  to  the  regardancy;  but  in  favour  of  40  s'.  3]  39! 
liberty  he  may  reply,  that  he  is  free  and  of  free  estate,  and  conse-  43  E.  3. 4. 81. 
quently  this  issue  concerning  the  person  shall  be  tryed  where  the  '^  B*  ^.  86. 
writ  is  brought  [61  The  like  law  it  is,  if  issue  be  joyned  upon  22  H^  s.  6S. 
the  ideocv  of  the  piaintife  or  defendant,  it  shall  be  tryed  where  35  h.  o!  12! 
the  writ  is  brought,  because  it  concemeth  the  person.  89  H.  6. 24. 

a  Vide  Sect  634f 
[6]  2  Mtf .  Dier,  112.    (Po  1 125.    7  Co.  1.) 

^^In  favour  of  liberty**     It  is  commonly  said,  that  three 
things  be  favoured  in  law;  life,  liberty,  and  dower. 

[cjimpius  et  crudelis  judicandus  est,  qui  libertad  non  favet,  (F.  N.  B.  77.  P.) 
AnglxcBJura  in  omni  casu  libertati  dantfavorem.  [0]  Forteioae, 

Tryall  is  to  finds  out  by  due  examination  the  truth  of  the  ^P-  ^ 
point  in  issue  or  question  betweene    the    parties, 

[135.1  AST  whereupon  judgement  may  be  given.   And  as  the 
a.    J  question  betweene  the  parties  is  twofold,  so  is  the  triall 

thereof;  for  either  it  is  quseUio  juris,  (and  that  shall  Vide  Sect  284. 
be  tried  by  the  judges  either  upon  a  demurrer,  special  verdict  or 
exception,  for  cuilihet  in  suA  arteperito  est  credendum;  et  quod 
guisque  ndrit  in  hoc  ae  exerceat;  and  it  is  commonly  and  truly 
said,  ad  qttestionem  Juris  non  respondent  juratores)  or  it  is  qusMtio 
facti{l).    And  the  triall  of  the  fact  is  in  divers  sorts,  whereof  a 
light  touch  is  given  before,  Sect.  102.     Of  these  a  triall  by  xii.  Vide  Beet  102. 
men  (here  intended  by  Littleton')  is  the  most  frequent  and  com- 
mon.    And  some  few  rules  of  law  are  necessary  here  to  be  re- 
membered (for  the  better  understanding  of  the  bookes  of  law 
hereafter)  where  and  from  what  place,  viz.  de  quo  vicineto,  out  of  y^y^  g^^.^^  234. 
what  neighbourhood  the  jury  shidl  come,  a  necessarie  poynt  to  be  more  of  this 
knowne;  for  if  there  be  a  mistryall,  (that  is)  if  the  jury  commeth  "*i**'"  ^ 
out  of  a  wrong  place,  or  returned  by  a  wrong  officer,  and  give  a  j  co?36,  b. 
'  verdict,  judgement  ought  not  to  be  given  upon  such  a  verdict.  Cro.  Cha.  480.) 
[d]  Wherein  the  most  general  rule  is,  that  every  tryall  shall  be  r^  3  e.  3.  73. 
out  of  that  towne,  parish,  or  hamlet,  or  place  known  out  of  the  20  H.  6. 80. 
towne,  &c.  within  the  record,  within  which  the  matter  of  fact  J  ^.  4. 27. 
issuable  is  alledged,  which  is  most  certaine  and  nearest  there-  3  ^'  ^  34^ 

7  H.  6.  27.    17  E.  8.  55.    43  E.  3.  5.    47  E.  8.  6.    34  H.  5. 1.    (2  RoU.  Abr.  618. 
Oro.  Jam.  150.  326.  513.  676.    Hob.  76.    9  Co.  66.  b.    11  Co.  25.  b.    6  Co.  14.) 

[7  Co.  1.    1  Bid.  0.  88.    Hob.  89.    1  Bid.  10.    %  Bo.  Abr.  609.    1  RoU.  Rep.  869. 

;ro.  Blii.  818.) 


Ci 


*  7%«  liUrxd  meaning  of  (JUm  toordt  apptan  to  he,  where  he  (the  Tillein)  \»  power- 
ful or  atroDg  in  trial  againat  hia  lord,  and  not,  "where  it  ie  hard  to  try  againet  hit 
lord,"  a»  theg  are  tranelated  5y  lord  Coke*    See  Mr  Riteo'e  Jntr.  p,  106* 

unto, 


(1)  See  post.  165.  b.  228.  a. 
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onto,  the  inhabitantB  whereof  may  have  die  better  and  more  oer^ 
taine  knowledge  of  the  &ot(2).    As  if  the  ftet  be  alledged  in 

fiddam 

(2)  Both  in  oivil  and  criminal  snits  the  common  law  is  very  nice  in  requiring 
everr  issnable  &ct  to  be  alleged^  not  only  within  a  oounhf^  but  also  within  a 
paruik^  town,  or  Kamlety  or  for  want  of  either  of  these,  some  other  known  place 
of  the  same  conntyi  not  being  a  hundred^  which  probably  was  excluded  as  too 
large  a  division;  and  if  this  rule  was  not  observed,  it  might  be  pleaded  in 
abatement,  or  otherwise  taken  advantage  of,  by  either  party,  according  to  the 
stage  of  the  suit.  Cro.  Eiiz.  260.  Thel.  Dig.  Br.  lib.  2.  c.  15  to  18.  Com. 
Dig.  Abcitement,  H.  13.  Pleader j  0.  20.  The  necessity  of  having  the  county 
named  is  very  obvious;  as  otherwise  it  could  not  be  known  whe^er  the  court 
had  jurisdiction,  who  was  the  proper  officer  to  direct  the  process  of  the  court 
to,  or  whence  the  jury  was  to  come,  and  consequently  the  cause  could  not  go 
on.  Nor  is  it  difficult  to  account  for  stating  a  particular  place  in  the  countjf. 
One  reason  might  be,  that,  if  there  was  no  other  explanation  of  the  case  where 
the  cause  of  action  or  ground  of  defence  arose,  than  by  reference  to  the  exten- 
sive limits  of  a  county,  the  alleffation  might  fail  in  that  certainty  so  essential  to 
its  being  either  well  understood  or  properly  controverted;  and  the  rule,  so  far 
as  it  may  have  this  foundation,  still  continues  unchanged.  But  the  other  and 
principal  reason  was,  that,  if  issue  was  taken  on  the  fact  alleged,  it  might  be 
tried  by  a  jury  of  the  vime  Cft  neighbourhood,  which  our  ancestors  conceived  to 
be  more  likely  to  be  qualified  to  investigate  and  discover  the  truth,  than  persona 
living  at  a  distance  m>m  the  scene  of  the  transaction.  For  this  purpose  the 
venire  faciae  always  directed  the  sheriff  to  summon  a  jury  from  the  neighbour- 
hood of  ih%  parUh  or  place  within  which  the  fact  to  be  tried  was  alleged;  and 
this  was  not  mere  form;  for  it  was  the  sheriff's  duty  to  attend  to  the  direction; 
and  if  at  leaetfour  of  the  hundred,  in  which  the  place  was  situate,  were  not 
included  in  the  panel  returned  by  him,  it  was  a  sood  cause  of  challenge  to  the 
array  or  whole  panel;  or  if  four  such  persons  did  not  attend  to  be  sworn,  the 
polhf  or  particular  jurors,  might  be  challenged  for  the  same  default.  Post. 
157.  a.  48  E.  3.  30.  48  Ass.  5.  7  H.  4.  46.  21  E.  4.  59.  b.  Nay,  so  very 
essential  did  the  common  law  deem  the  having  some  of  the  neighbours  on  the 
jury,  that,  if  the  visne  appeared  on  the  record  to  be  from  a  wrong  place,  whether 
in  consequence  of  the  party's  alleffing  the  fact  in  a  phice  not  proper  for  a 
VMtt€,  or  of  the  court's  mis-awarding  it,  in  both  cases  it  was  equally  a  mis-trial, 
and  a  good  around  for  a  motion  to  arrest  the  judgment,  or  for  reversing  it  by 
error.  Cro.  £lia.  260.  Hob.  5.  But  thus  restricting  every  vime  to  a  particular 
part  of  the  county,  though  well  intended,  was  followed  with  great  inconveni- 
ences. It  encouraged  the  losing  party  after  a  trial  to  make  trivial  objections 
to  the  ffime^  in  order  to  disappoint  his  adversary  of  the  fruits  of  a  just  verdict ; 
and  either  because  the  rules  for  laying  the  viane  were  in  themselves  vague,  or 
because  they  were  perverted  by  an  over  curious  interpretation,  such  obiections 
not  only  became  very  common,  but  often  succeeded,  as  appears  from  the  pro- 
fusion of  cases  and  learning  to  be  met  with  on  the  subject  in  our  Beports. 
See  Boll.  Abr.  and  Yin.  Abr.  tit  Trial.  At  length  the  grievance  became  so 
intolerable  to  suitors,  that  parliament  interposed  to  relieve  them ;  for  which 
purpose  several  statutes  were  made.  The  21  Jam.  c.  13,  gives  aid  after  verdict, 
where  the  visne  Sa  partly  wrong,  that  is,  where  it  b  awarded  out  of  too  many 
or  too  few  places  in  the  oonnty  named.  The  16  &  17  Cha.  2.  c.  8,  goes  f&rther; 
and  cures  the  defect  of  the  viane  wholly,  so  that  the  cause  was  tried  by  a  juir 
of  the  proper  county,  without  any^  regard  to  the  part  of  the  county  from  which 
the  jury  came.  Still,  however,  either  party  was  at  liberty  to  object  to  the 
default  of  hundredors  at  the  trial,  which  was  found  to  be  very  troublesome  on 
aooount  of  the  difficultv  of  always  having  four  jurors  so  oualified.  The  4  &  5 
Ann.  c.  16,  therefore  directs,  that  eveiy  venire/oGioi  shall  be  awarded  from  the 

body 
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fuddiMmpkUeit  vocaf  King-^treei  in  eiviiate  Wettm,  in  ccm'  Midd, 
in  this  case  the  yisne  cannot  come  oat  of  the  |>2a£ea;  because  it 
is  neither  town,  parish,  hamlet,  nor  phM)e  out  of  the  neighbonr- 
hood  where<^  a  jniy  may  come  by  law.  But  in  this  case  it 
shall  not  come  out  of  Wettmintter^  but  out  of  the  parish  of 
Si(.  Margaretj  becaose  that  is  the  most  certaine.   But 

[136.1  W9^  therein  also  it  is  to  be  noted,  that  if  it  had  been 
b.    J  aUedged  in  King-ttreet  in  the  parish  of  8u  Margaret  in 
the  county  of  Middluex,  then  should  it  have  come  out 
of  King-ttreety  for  then  should  King-street  have  been  esteemed 
in  law  a  towne  [e] ;  for  whensoever  a  place  is  alledged  generally  r«]  4  E.  8. 80. 
in  pleading  (without  some  addition  to  declare  the  contrary,  as  8  B.  8.  68. 
in  this  case  it  b)  it  shall  be  taken  for  a  towne.     [/]  And  albeit  g^^Jie  pu^d- 
parochia  generally  alledged  is  a  place  incertaine,  and  may  (as  we  ij^g^  ei/ 
see  by  experience  (include  diyers  townes ;  yet  if  a  matter  be  [/j  4  B.  4. 41. 
alledged  tnjporocAta,  it  shall  be  intended  in  law,  that  it  con-  t^j^'A^i' 
taineth  no  more  townes  than  one,  unless  the  party  doth  shew  35  h.  e.  30. 
the  contrary.     [^]  But  when  a  parish  is  alledged  within  a  city,  22  H.  6.  47. 
there  without  question  the  yisne  shall  come  out  of  the  parish,  ^^'  ^^ 
for  that  is  more  certaine  than  the  city.  n^.  26^"** 

6  Oo.  14.    (Hob.  100.    2  BolL  Abr.  616.)    [>]  1 E.  8.  8.    7  H.  6.  88. 

[A]  If  a  trespasse  be  alledged  in  Z>.  and  n«?^in2?e  is  pleaded,  [&]  22  B.  4. 
the  jury  shall  come  out  de  carpore  comitatda  ;  but  if  it  be  alledged  tit  Yisne,  f.  27. 
in  S.  and  D.  and  nid  tteUe  mUe  de  D,  is  pleaded,  Uie  jury  shaU  i|^^7^22  b 
come  out  de  vtcineto  de  S.  for  that  is  the  more  certaine.  So  if  a  9  j.  4.  $.  ^  ' 
matter  be  alledged  within  a  mannor,  the  jury  shall  come  c^e  8  B.  4. 26. 
vtcineto  manerii;  but  if  the  mannor  be  alledged  within  a  towne,  JJ  ^4*i^*S' 
it  shall  come  out  of  the  towne,  because  that  is  most  certaine,  /^'^i,,  go*  266. ' 
for  the  mannor  may  extend  into  divers  townes.     And  all  these  6  Co.  66  b. 
points  were  resolved  by  all  the  judges  of  England  upon  con-  JJ^^S*'  ^JJ" 
ference  betweene  them  in  the  case  of  John  Arundd  esquire  q^\  j^  302 
indited  for  the  death  of  WiUiam  Parker  [*']  808. 808.) 

[t]  In  a  reall  action,  where  the  demandant  demands  land  in  W  ^^;  ^^• 
one  county,  as  heire  to  his  father,  and  alledges  his  birth  in  u]  45  B.'2!T^a. 
another  county,  if  it  be  denyed  that  he  is  heire,  it  shall  not  be  46  E.  8. 6.  A  V. 
tryed  where  the  birth  was  alledged,  but  where  the  land  Iveth,  for  ^®^^?'*.  J"** 
there  the  law  presumes  it  shall  be  best  knowne  who  is  heire.  iiH.'4!'56.b.67. 
But  if  the  defendant  make  himselfe  heire  to  a  woman,  for  that  is  17  b'.  3. 86.  k 

80  Am.  10.    88  An.  80.    85  Am.  7.    (Cro.  Jac.  280. 

the 

body  of  the  county  in  which  the  action  is  triable.  But  these  statutes  do  not 
extend  to  indictments  or  other  criminal  suits ;  nor  has  any  act  been  yet  made  to 
include  any  such,  except  the  24  G.  2.  c.  18,  which  only  applies  to  actions  on 
penal  statutes.  Why  a  regulation  so  convenient  should  be  thus  confined  prin- 
cipally to  civil  cases,  seems  unaccountable.  However,  though  the  ancient  law 
continues  in  force  as  to  triab  for  crimes,  yet  it  hath  been  long  deviated  from  in 
practice  ^  lord  Hale  taking  notice,  that  even  during  his  time  he  never  knew  an 
instance  of  a  challenge  for  want  of  hundredors  in  treason  or  felony ;  and  the 
sheriffs,  as  we  are  well  informed,  now  always  summoning  juries  from  the  county 
at  large,  without  the  least  regard  to  the  visne  of  each  indictment.  2  Hal.  Hist 
PL  0.  272.  Under  such  circumstances,  retuning  the  form  of  a  visne  from  the 
particular  place  of  the  county  in  which  the  crime  is  alledsed,  merely  serves  to 
create  delay  and  embarrassment  in  the  distribution  of  criminal  justice,  when- 
ever an  accused  person  may  choose  captiously  to  exert  his  right  of  challenging 
for  default  of  hundredors. — [Note  191.] 
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the  surer  and  more  oertaine  cdde,  and  the  mother  is  oertaine 
when  perhaps  the  &ther  is  incertaine,  and  therefore  there  it 
shall  bj  tryed  where  the  birth  is  alledsed,  because  they  have 
more  oertaine  oonusanoe  than  where  the  land  lyeth.  And  so  it 
is  where  generally  bastardy  is  alledged,  the  tryiul  shall  be  in  like 

SA]  Mioh.  31  case  mutatU  mutandu.  [^]  If  a  man  plead  the  king's  letters 
^^f^'  h  V^^^^  ^^^  ^®  other  party  plead  nan  conceniif  it  shall  not  be 
Kinc'a  Benob,  *  trycd  where  the  letters  patents  beare  date,  for  they  cannot  be 
inter  BcUtn  A      donyed,  bnt  where  the  land  lyeth. 

FnnUine,  ad.  £yery  tryiJl  most  come  out  of  the  neighbonrhood  of  a  castlOi 
DUv^itJr*'  manner,  town,  or  hamlet,  or  place  known  out  of  a  castlci  manner, 
18  siiz.  Dier,  towuc  or  hamlet,  as  some  forrests  and  the  like,  as  before  and  by 
353.  17  Eiis.  the  authorities  thereupon  quoted  appeareth. 
a ^ILAbr  604  ^^®'J  pl^  concerning  the  person  of  the  plaintife,  &c.  shall 
Plowd.  232!  *  ^  tryed  where  the  writ  is  brought,  as  it  appeareth  before. 
Cro.  Jam.  239.  When  the  matter  alledged  extendeth  into  a  place  at  the  com* 
9  Co.  47.  a.)        jQQQ  ^^^  gQ^  1^  pjj^^  within  a  franchise,  it  shaU  be  tryed  at  the 

common  law. 
[q  8  E.  4. 24.         [I]  In  an  action  against  two,  the  one  pleads  to  the  writ,  the 
2na^6^'  ^^*     other  to  the  action,  the  plea  to  the  writ  shall  be  first  tryed }  for, 
18  Am.  7.  ^^  ^^^  ^  found,  all  the  whole  writ  shall  abate,  and  make  an  end 

80  E.  3. 18, 17.    of  the  businesse. 

27H^8 ^30  I^^^l ^^  ^ P^^ personall against  divers  defendants,  the  one  defen* 

11  H.  4.  68.  ^^^  pleads  in  barre  to  parceil,  or  which  extendeth  only  to  him  that 
[m]  15  E.  4. 25.  pleadeth  it,  and  the  other  pleads  a  plea  which  goeth  to  the  whole, 
26^E^3  ^'  ^'  ^^^  P^^  ^^^  goeth  to  the  whole,  (that  is)  to  both  defendants,  shall 
7  E.  4. 81.  ^  ^^^  tryed ;  and  of  this  opinion  was  Littleton  in  our  bookes,  for 

39  E.  3. 16, 17.  the  tryall  of  that  soeth  to  the  whole ;  and  the  other  defendant  shall 
(^I?j  JjJ- 134.  have  advantage  thereof,  for  in  a  personall  action  the  discharge  of 
Hob.  54. 66.  ^^®  ^  ^^®  disimarge  of  both.  As  for  example,  if  one  of  the  defend- 
Noyi  144.  ants  in  trespasse  plead  a  release  to  himselfe  (which  in  law  extends 

I  BoU.  Abr.  103.)  to  both)  and  the  other  pleads  not  guilty  (which  extends  but  to  him- 

selfe) ;  or  if  one  plead,  a  plea  which  excuses  himself  onely,  and 
the  other  pleads  another  plea  which  goeth  to  the  whole,  the  plea 
which  goeth  to  the  whole,  shall  be  first  tryed ;  for,  if  that  be 
found,  it  maketh  an  end  of  all,  and  the  other  defendant  shall  take 
advantage  hereof,  because  the  discharge  of  one  is  the  discharge 
of  both.  But  in  a  plea  reall  it  is  otherwise ;  for  every  tenant 
[n]  9  H.  6.  46.  may  lose  his  part  of  the  lands,  [n]  As  if  a  prcecipe  be  brought  as 
39  E.  3. 16, 17.    heire  to  'his  father  against  two,  and  one  pleaa  a  plea  which 

extendeth  but  to  himselfe,  and  the  other  pleads  a  plea  which 
extends  to  both,  as  bastardy  in  the  demandant,  and  it  is  found  for 
him,  yet  the  other  issue  shidl  be  tryed,  for  he  shall  not  take  advan- 
tage of  the  plea  of  the  other,  beoiuse  one  joyntenant  may  lose 
[o]  10  Co.  54,      his  part  by  his  misplea.     [o]  But  where  an  issue  is  joyned  for 

A  *  *dtSd? ^*'    P*^'  *^^  *  demurrer  for  the  residue,  the  court  may  direct  the 

triall  of  the  issue,  or  judge  the  demurrer  first  at  their  pleasure, 
rp]  Mioh.  21  fp]  If  a  venire  fac.  be  awarded  to  the  coroners  where  it  ought 

D'^^^67*  to  be  to  the  sheriro,  or  the  visne  commeth  out  of  a  wrong  place, 

5  Co!  36.  b.         7^^  if  it  be  per  asteMumpartium,  and  so  entred  of  record, 
Bainham's  oase.  AQTlt  shall  stand;  for  <>mni$coniensa8tolliterrorem(l).    ri36.1 
44  b'  8  !l^*       ^^^  ^^^^  much  of  these  excellent  points  of  learning :   L    ^*     J 

II  H.  6. 13.        '^^  ^^  J^°  desire  to  know  the  institution  and  right  use 

6  Co.*  40.    bormer'fl  oase.  (5  Co.  36.  b.  Hob.  5.  1  Sid.  193.  2  RoU.  635.  1  Bid.  339.) 

(5  Co.  40.  b.    Cro.  Blis.  664.    1  Sid.  269.)    Vid.  SMt  284.  01 

(1)  The  cases  to  this  point  disagree ;  but  the  most  modem  are  with  lord 
Coke.    See  Yin.  Abr.  IHal,  8.  a.  2.— [Note  192.] 
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of  this  triall  by  twelve  meoi  and  of  the  antiquitie  thereof,  and 
more  of  this  matter,  read  the  284  Section  hereafter,  which  is 
worthy  of  yoor  observation. 

^^  Statute,"      This  commeth  of  the  Xafm^word  statutum^ 
which  is  taken  for  an  act  of  parliament  made  by  the  king,  the 
lords  and  commons,  and  is  divided  into  two  branches,  generall  "^id.  25  S.  8. 
and  speciall.    This  statute  here  mentioned  is  a  generall  statute^  ^^\  77  q 
and  is  darkely  and  obscurely  penned.  26  K  8. 78.' 

''And  if  they 
and  materiall  po 
plaintife  and  defendant 

and  negative  to  be  tried  by  twelve  men.     And  it  is  twofold ;  a  6  E.  4. 26. 

speciall  issue,  as  here  in  the  case  of  Littleton;  or  generall,  as  in  ^m^'so'  V^'r 

trespasse,  not  guilty,  in  assise,  nul  tart  ntU  disiemn,  ike.     And  ^p|  g^. 

as  an  issue  natural  commeth  of  two  severall  persons,  so  an  issue  l  Leon.  78. 

legal  issueth  out  of  two  severall  aUegations  of  adverse  parties.  qP^'qu^'i^ 

And  to  make  our  bookes  more  easie  to  be  understood  con*  go.  Doot"plac. 

oeming  this  point,  it  is  good  to  set  downe  some  necessary  rules  266, 267.    Cro. 

(among  many  other)  concerning  joyning  of  issues.     An  issue  ^*"'  pt^*?gy 

being  taken  generally  referreth  to  the  count,  and  not  to  the  writ,  q^^  j^^^^  ^go^ ' 

As  in  an  account  the  writ  chargeth  him  generally  to  be  his  re-  686. 689.  Hob. 

ceiver,  the  count  chargeth  him  specially  to  be  his  receiver  by  ^i:\  ^ 

the  hands  of  T. :    the  defendant  nleadeth,  that  he  was  never  ^q^'^^  ^  3^2.) 
his  receiver  in  manner  and  forme,  &c.  this  shall  referre  to  the 
count,  so  as  he  cannot  be  charged  but  by  the  receipt  by  the 
hands  of  T, 

[r]  A  special  issue  must  be  taken  in  one  certain  materiall  M  ^^  B-  ^ 

point,  which  may  be  best  understood,  and  best  tryed.  2?k'4?^28. 

8E.  3.8.    9  H.  6.18.    SSB.  8.  88. 

M  An  issue  shall  not  be  taken  upon  a  negative  pregnant,  [•]  21  H.  6. 9.  b. 
whiiHi  implyeth  another  sufficient  matter :  but  upon  that  which  is  16  E.  4, 6. 
single  and  simple.     As  ne  dona  pas  per  lefait  imply  a  gift  by  75.  gi^Kg.^'' 
parol;  therefore  the  issue  must  be  ne  dona  pat  modo  etform^,     ime,  17. 

13  E.  3.  ib.  27.  21  E.  8.  49.  30  E.  3. 8.  10  E.  3.  32.  22  E.  3. 18.  18  E.  8. 
Issue,  86.  6  H.  1, 8.  81  Abb,  26.  12  E.  4.  4.  8,  2  H.  4.  23.  88  H.  6.  22. 
40  E.  3.6.  6E.  8.  24. 

\t]  An  issue  joyned  upon  an  dbsgue  hocj  dsc.  ought  to  have  an  M  12  El.  D7. 
affirmative  after  it.     Two  affirmatives  shall  not  make  an  issue,  \^i}^^'!^'  ^•^ 
unlesse  it  be  lest  the  issue  should  not  be  tried.  2  b.  3. 

\u\  Some  issues  be  good  upon  matter  affirmative  and  nesa-  6  H.  7'.  5. 
tive,  albeit  the  affirmative  and  negative  be  not  in  precise  words.  ^^  H.  4.  79. 
As  in  debt  for  rent  upon  a  lease  for  yeares,  the  defendant  5  u.\.^f2. 26. 
pleades,  that  the  plaintife  had  nothing  at  the  time  of  the  lease.  11  h.  4.  83. 
made ;  the  plaintife  replyeth  that  he  was  seized  in  fee,  &c.  this  ^  ^4*  A-  b. 

is  a  good  issue.  Dyer,  6.' in 

Formedon.  28  H.  Dyer,  81.  18  H.  6.  8,  9.  16  B.  4.  32.  32  H.  6.  23.  7  H.  6.  27. 
43  Ass.  4.    9  B.  4.  86.    PL  Com.  172.  a.    86  H.  6. 16.    (2  Co.  24.) 

{yo\  Where  the  issue  is  joyned  of  the  part  of  the  defendant,  M  26  H.  8. 3. 

the  entry  \&eidehoc  ponit  te  m/per  patriam  ;  but  if  it  be  of  the  J^  ^^^g  \^^' 

part  of  the  plaintife,  the  entiy  is,  ethocpetU  qubd  inguiratur per  290. 810.  341. 

patriam,  Cro.  Cha.  164. 

[cc]  There  be  some  negative  pleas  that  the  issues  of  themselves,  r^j  22  H.  6. 67. 

59.  33  H.  6. 21.  3  H.  7.  9.  12  B.  4. 18.  17  B.  3.  63.  77,  78.  22  B.  8. 16, 17. 
24E.  3.  50.    40  E.  8. 19. 

whereunto 
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whereunio  the  demandant,  or  pkintifei  oannot  reply,  no  mora 
than  to  a  general  Usuei  wbich  is,  H  prasdichu  A.  nmUUer,  As 
if  the  tenant  do  vonch,  and  the  demandant  connterplead  that 
the  vouchee  or  any  of  his  ancestors  had  any  thing,  Ac.  whereof 
he  might  make  a  feoffment,  he  shall  oondade,  et  nocpetU  qyadd 
inquircUurper  patriamy  etprmdictus  tenens  nmiliter.  So  in  a  fine 
pleaded  by  the  tenant,  &o.  the  demandant  may  say,  qudd  partes 
finis  mhilhabuerunt,  et  hoc  petit  quod  inquircUur  per  patriamf  et 
proBcV  ienens  similiter.  Aiid  so  in  a  wnt  of  dower  the  tenant 
pleades  ungues  stisie  que  dower ^  he  shall  condude,  et  de  hoc  ponit 
se  super  patriamf  etprqxl^pretens  similiter;  and  so  in  many  other 
.  cases ;  and  of  this  opinion  was  Littleton  in  our  bookes.      [y]  A 

fi  ^^  man  leaves  his  wife  ensient  with  a  child,  issue  shall  not  be  ukea 

that  she  was  not  enseint  by  her  husband  on  the  day  of  his  death, 
for  filicUio  nan  potest  probarx;  but  the  issue  must  be,  whether 
she  was  enseint  the  day  of  his  death  (2)« 

A  protestation 

(2)  The  cases  cited  from  the  Year*Book  of  41  E.  8.  is  a  direct  authority  to 
this  purpose.  However,  it  ma^  be  doubted  whether  the  doctrine  continues  to 
be  law.  At  least  it  fiedls  in  prmoifde,  if  it  is  founded  on  the  notion  that  the 
presumption  of  the  husband's  being  the  &ther  of  every  child  the  wife  bears  or 
conceives  during  the  marriage,  oannot  be  repelled  by  evidence  to  the  contrary. 
Such  a  position  indeed  is  asserted  more  than  once  by  lord  Coke  in  the  present 
work,  and  may  be  met  with  in  other  books.  Post.  244.  a.  and  in  878.  a.  Yin. 
Abr.  Bastard,  A.  2.  &  B.  But  it  never  was  an  universal  rule,  lord  Coke  and  all 
the  authorities  agreeing,  that  if  the  husband  is  beyond  sea  during  the  whole  time 
of  the  wife's  going  with  child,  the  issue  is  a  bastard.  Nor  is  the  position  in  any 
degree  true  at  present ;  for  ever  sinoe  Pendrel's  ease  in  the  5  Geo.  2.  it  ha<  bten 
settled,  that  not  only  proof  of  being  out  of  the  kingdom,  but  also  every  ether  kind 
of  evidence  tending  to  prove  the  impossibility  or  even  improbability  of  the  hus- 
band's being  the  father,  is  admissible.  1  Blackst.  Comment.  6th  edit.  457. 2  Stra, 
925. 8  P.  W  ms.  865.  Bott's  Poor  Laws,  2d  ed.  105.  10  East,  182.  13  Yes.  56. 
8  East,  198.  Our  books  do  not  state  on  what  grounds  Pendrel's  case  was  deter- 
mined. But  very  ancient  authorities  are  not  wanting  to  justify  over-ruling  the 
doctrine  which  prevailed  in  lord  Coke's  time.  Bracton  taking  notice  of  the  pre* 
sumption,  that  marriage  proves  legitimacy,  adds,  et  semper  stabitur  hutc  prm^ 
sumptioni,  donee  probetur  contrarium,  ut,  eccCf  mxiritusprobatur  non  concubuisse 
aliquamdiu  cum  tucore,  infirmitate  vd  olid  cautd  impedituSj  vd  ercU  in  ed  invalitU" 
dine  ut  generare  non  posnt.  Bract,  fo.  6.  a.  In  another  place  the  same  author 
is  still  more  explicit,  for  he  states  it  to  be  a  violent  presumption  against  the 
child's  legitimacy  if  the  husband  is  proved,  propter  aliquam  infirmitatemy  vel 
Jrigidttatem,  vd  aliam  impotentiam  coeundi,  permultum  tempus  non  concubuisss 
cum  uxore  ;  or,  si  probetur,  qudd  extra  regnum  vdprovinciam  per  biennium  et 
ultra  longh  extiterit,  quod  venemejUer  prcesumi  possit,  qudd  ad  uxorem  a^xessum 
habere  non  potiiit.  Bract,  fo.  68.  b.  There  are  also  other  passages  to  a  like 
effect  both  m  Bracton  and  Fleta.  Bract,  fo.  70.  b.  278.  a.  Flet  Gb.  1.  c.  15. 
It  is  worthy  remark  too,  that  not  only  these  limitations  of  the  rule  of  pater  est 
quern  nuptiee  demonstranty  but  even  the  words  of  them  are  in  a  great  degree 
Dorrowed  from  the  text  of  Justinian.  See  Dig.  lib.  1.  tit.  6.  1.  6.  But  this 
by  no  means  ought  to  lessen  their  value  with  our  common  lawyers.  On  the 
contrary,  it  should  be  deemed  an  additional  reason  for  referring  to  them : 
because  the  trial  of  general  bastardy  belongs  to  the  ecclesiastical  courts,  and 
those,  in  this  instance,  as  well  as  in  others,  are  much  swayed  by  the  authority 
of  the  Roman  law.  See  further  on  this  subject  Crodolph.  Beperter.  Canon. 
477.  Bryd.  Law  of  Bastard.  88.  Yoet.  ad  Pandect,  lib.  1.  tit  6.  sect.  6.  Ayl. 
Parerg.  tit  Bastardy,  and  the  same  title  in  the  abridgments. — [Note  198.] 
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[z]  A  protestation  availeth  not  the  partie  that  taketh  it^  if  the  M  ^^  B.  4. 
issue  be  found  against  him ;  and  therefore  if  the  issue  be  found  xoB^^^fs 
for  the  villeine,  he  is  infranchised  for  ever.     And  vet  in  some  83  Aii.  9.  ' 
speeial  case,  albeit  the  issue  be  found  against  him,  that  maketh  so  B.  s.  li. 
the  protestation,  yet  he  8h*U  take  benefit  of  hU  proteatation.  UJJ*-,„. 
[*J  As  if  a  man  entreth  into  warranties  and  taketh  by  protesta-  (piowd.  276. 
tation  the  value  of  the  land,  albeit  the  plea  is  found  against  him|  Oro.  Cha.  $65. 
yet  the  protestation  shall  serve  him  for  the  value.  mhso  EL^s  ^IL 

ALSOi  the  lard  may  not  mayme  (the  poet  mayhiemer)  hi$  viUeine  ; 
for  \f  he  mayme  hi»  viUeine^  he  shall  of  that  be  indicted  (il  serra  de 
ceo  indite}  at  the  king's  suitj  and  \f  he  be  of  that  attainted^  he  ehaUfor 
that  make  grevum$fine  and  ransome  to  the  king.  BtU  it  eeemeth  that  the 
vUleine  shaU  not  have  hythe  law  any  apveaU  of  mayhem  against  his 
lord  ;  for  in  appeale  of  mayhem  a  man  shall  recover  hut  his  damages  ; 
and  if  the  velleine  in  that  case  recover  dammages  against  his  lord,  and 
hath  thereof  execution  ;  the  lord  may  take  that  the  velleine  hath  in  ex* 
ecutionfrom  the  veUeine^  and  so  the  recovery  is  void,  ^e. 

'*JifAYME"    MayhemeTy  [a]  or  mehaigner'%  French  word,  W  Stannf.  L  l. 
of  which  Cometh  mayhem^  mahemiumj  [id  est)  membri  JJ^  **^'  ^["*^ 

[1^6.1  mtitilatto,9S^B,nd  membrum  est  pars  corporis  habens  Bract  lib.  s! 
b.     J  destinatam  opercUionem  in  corpore,   Maynemium  verd  fol.  lu,  146. 
diet  poterUy  tthi  aliquis  in  aliqud  parte  sui  corporis  f^\^%^^' 
effectus  sit  inutUis  adpvgnauaum.     And  the  law  hath  so  appro-  ^^t  lib.  l. 
priated  this  word  mayhem^  which  our  author  here  useth,  to  this  oa.  88. 
offence,  as  mayhemavit  cannot  be  expressed  bv  any  other  word,  (^^^  |^|* 
as  mutHavitj  truncavity  or  detruncaviiy  or  the  like.  Mirror  oap.  1. 

sect  9.    Vide  Seet  1.    (4  Co.  89.  b.) 

"  He  shaU  be  indicted^'  il  serra  indite^  or  rather  endite,  and  so 
is  the  oriffinal ;  for  it  cometh  of  the  French  word  enditer,  and 
signifieth  in  law  an  accusation  found  by  an  enanest  of  12  or  more 
upon  their  oath ;  and  the  accusation  is  called  indictmentum. 
And  as  the  appeale  is  ever  the  suit  of  the  partie,  so  the  indite- 
ment  is  alwaies  the  suite  of  the  king,  and  as  it  were  his  decla- 
ration.    [6]  Some  derive  it  from  the  Greeke  word  ifhCmv/tt  to  [5]  Lamb.  Just 

accuse.  ^^  Peace 

''  Shall  not  have,  &c  any  appeale  of  mayhem  "  [c]  Because  in  [e]  Vld.  1.  H.  4. 
that  appeale  he  shall  recover  but  damages,  which  the  lord  after  •  *V,    ^ . 
execution  might  take  againe,  and  so  the  judgment  be  inutUe  and 
illusory,  and  sapiens  incipit  define.  And  the  law  never  giveth  an  ^nte,  38.  a. 
action,  where  the  end  of  it  can  bring  no  profit  or  benefit  to  the 
plaintife.     But  here  it  is  to  be  observed,  that  albeit  the  party 
grieved  can  have  no  action  for  the  mayhem,  yet  at  the  king's 
suite  he  shall  be  punished  therefore,  for  the  reason  hereafter  ex- 
pressed in  this  Section.    \d\  And  in  ancient  time  there  were,  ap-  [d\  Fletaylib.l. 
peales  dej^iagis  et  de  imprisonamento  ;  but  they  are  out  of  use,  ^P-  ^®* 
and  turned  to  actions  of  trespasse.  BnMt?£.    ' 

lOnr.  «qp.  S. 

'*  Fine/'  finis.   Here  fine  signifieth  a  peeuniarie  punishment 

for 
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for  an  ofienoe  or  a  eontempt  oommitted  against  the  king,  and 
regularly  to  it  imprisonment  appertaineth.  And  it  is  called  yift«« 
M  BeguL         becanae  it  is  an  and  for  that  offence,     [e]  And  in  this  case  a 
S^S9^'  ^''^'^  ^  ^^  faeereftnem  de  tramgrettUmef  ic.  cum  regej  to  make 

BmoWi  mm.    >&  end  or  fine  with  the  king  for  snch  a  transgressicm.     It  is  also 
(8  Co.  38.)  taken  for  a  snmme  given  bj  the  tenant  to  the  lord  fw  concord, 

V}7}^^^  and  an  end  to  be  made.  [/]  It  is  also  taken  for  the  highest 
(11  Oo.  42.) '       ^^^  ^^  assurance  of  lands,  Ac. 

Here  it  is  good  to  see,  what  a  fine  differeth  from  an  amercia- 
\s\  ^^'  ^**  ment.  [p']  Amerciament  in  Latine  is  called  miKricordia^  for  that 
F?K.  B.  76^**     it  ought  to  be  assessed  mercifully.    And  this  ought  to  be  mode- 

il  Ro.Abr.238.)  rated  by  affeerement  of  his  equals,  or  else  a  writ  de  moderate 
h]  GUnriL  misencordid  doth  lie.  And  thereof  GlanmUe  saith  thus,  m  EH 
MAni»a[vta,  <***^^ mitericordia domini regi$, qnd qnu perjuramentum, lega^ 
emp.  14.  liwn  haminvm  de  vicineto  eatenus  amerciandtu  €8t,  ne  dUguid  de 

FleL  lib.  2.         ^uo  honorobili  contenemento  amiUai. 
o.  48.  A  60. 

4  lib.  1.  cap.  43.    Br»et  lib.  3.  fol.  116. 

[«]  22  K  3.  [i]  The  cause  of  an  amerciament  in  plea  reall,  personall,  or 

AmweiM^  16.  ™**^  (where  the  king  is  to  have  no  fine)  is  for  that  the  tenant 
8  B.  2.  ibid.  or  defendant  ought  to  render  the  demand  (as  he  is  commanded 
26,  dte.  by  the  king's  writ)  the  first  day ;  which  if  he  do,  he  shall  not 

1  Bo.  Abr.  212.  |^  amerced.  So  as  for  the  delay  that  the  tenant  or  defendant 
[k]  PL  Com.  doth  use  he  shall  be  amerced.  [A;]  And  albeit  the  amerciament 
tr^H^B^^ii^^**  ^"^^^^  ^  imposed,  nor  the  king  fillly  intitled  thereunto,  untill 

5  Co.  49.  judgment  be  given,  because  by  the  judgment  the  wrong  is  dis* 
Vanghan's  csm.  cerned ;  yet  a  pardon  before  judgement,  after  judgement  given, 

shall  discharge  the  party,  because  the  originall  cause,  vis.  the 
[d  Vaaghan'i  delay,  &c.  is  pardoned.  [/]  What  then  if  a  ^prctcipe  be  brought 
Mse,  abi  sapra.    against  an  inmnt,  and,  hanging  the  plea,  he  commeth 

ubi  rapra.      '  ^  ^^^^  ^  ^    ^^^  H^  ^^^^^  ^  amended  for  the  delay  F  IS^.l 

a  Boll.  Bep.  after  his  full  age.     So  likewise  if  the  demandant  or  [_     a.     J 

6  r    .g  plaintife  be  nonsuit,  or  judgement  given  against  him 
Cio?  Cha.^  he  shall  be  likewise  amerced  pro  faUo  damore. 

410!    (8  Co.  6.  2.  b.) 

[m]  F.  N.  B.  31.  [m]  And  for  the  payment  of  this  amerciament  the  demandant 
Br«ciriU)^4* Vol  ^'  plaintife,  &c.  shall  finde  pledges ;  and  those  demandants  or 
254. 17  E.  3. 75.  plaiutifes  that  shall  finde  no  pledges,  (as  the  king,  the  queene,  an 
18  B.  3. 2.  Br.  infant  &c.)  shall  not  be  amerced.  And  therefore  when  such  are 
43'i^  45 '  5fo      demandant  or  plaintife,  the  writ  shall  not  say.  Si  rex,  dx./ecerii 

te  9ecurum  de  damore  nto  prosequendo, 
[n]  Beeeber'8  [n]  If  a  writ  doe  abate  by  the  act  of  the  demandant  or  plain- 

8*?  60  b  ^^^'  ^^  ^^'  matter  of  forme,  the  demandant  or  plaintife  shall  be 

(I  Bo.  Abr. 218.)  amerced;  but  if  it  abate  by  the  act  of  (}od,  as  by  the  death  of 

one,  where  there  is  two  or  the  like,  there  shall  be  no  amercia- 
ment. And  to  an  amerciament  imprisonment  belongeth  not,  as 
it  doth  to  a  fine  or  ransome.  If  you  desire  to  read  mov  of  fioes 
and  amerciaments,  vide  8  Go.  88,  89,  &o.  Grtdy^t  case  \  and 
11  Go.  48,  44.  Godfreye%  case  (1). 

It 

(1)  In  very  ancient  times  amercements  were  a  considerable  object  in  our 
law,  as  appears  by  the  OrtaJt  Charter* $  prohibiting  their  exorbitancy,  and  the 
writ  of  moderata  misericordia  for  relieving  against  excessive  amercements  in 
courts  not  being  of  record.    F.  N.  B.  75.  a.    But  so  &r  as  regards  amerce- 
ments 
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So]  It  is  to  be  knowne  that  vnte,  if^,  is  an  old  Saxon  word,  [o]  Fleu,  lib.  i. 
i  signifieth  an  amerciament ;  as  fledwiUj  an  ameretament  for  ^p.  47.  Stat. 
fleeing  or  being  a  fagitive ;  and  bo  \&  flemuwxtej  hlodmte  an  y^^^^U^^ 
amerciament  for  drawing  of  blood,  /erdwite  oonceming  warfiure  ] 
and  00  Uthemoitiy  chtldwiie^  wardwitej  and  the  like.    SometimeB 
it  signifieth  forfeiture,  sometimes  fireedom^  or  acqaittall. 

[^]  And  bote  is  also  an  ancient  Saxon  word,  and  sometimes  [•]  Lamb,  ex-, 
signifieth  amerotament,  or  oompensationy  as  ikefiboUy  manbote:  puoation  of 
or  freedom  from  the  same,  as  hrtgbotey  cagtUhote^  bwrghhote.  l^i^^^ 

Wera  or  were  [q\  sometimes  signifieth  americament  or  com-  m^9.    ' 
pensation,  but  properly  Wera  Anglic^  idem  eU  in  Scuconiui  2m-  [9]  Lamb,  abi 
gud,  velpretium  vita  kominit  appretiatwrn;  which  and  the  like  f^'?'  ^  ^1^ 
words  jou  shal  often  reade  in  anoient  charters.  *  ^^' 

'^  RanBome,"  [r]  Eedemptio  is  here  taken  for  a  grand  snmme  m  Bier,  6  EUi. 
of  money  for  redeen^g  of  a  great  delinquent  from  some  heyn-  S82. 
ous  crime,  who  is  to\be  captivate  in  prison  until  he  payeth  it. 
Some  hold  it  to  amount  to  his  whole  estate,  and  others  hold  that 
ransome  is  a  treble  fine,     [s]  But  in  legall  understandiuff  a  fine  .  ^  g^  ^^ ; 
and  ransome  are  all  one ;  for,  upon  the  statute  of  MerlSiTidgey  Seoond  Part  of 
cap.  8,  upon  these  words,  Non  ideo  puniatur  dominus  per  re-  the  Inatitntes. 
d^tionem^  J[f]  the  tenant  shall  not  have  (where  the  lord  dis-  ^^^^'10^^'  ^' 
traineth  within  his  fee  where  nothing  is  behind)  an  action  of  HowcL  66.  b. 
trespass  quare  vi  et  armis  against  his  lord;  for  therein  the  lord  F.  N.  B.  90.  e. 
should  be  punished  by  redemption,  that  is,  by  fine,  and  in  that  ^^9*  ]mi\  \ 
action  the  fine  is  very  small.    And  this  is  manifest  by  many  m  ^  ^  7,.  {q^ 
authorities  in  all  succession  of  ages ;  and  this  appeareth  by  our  48  B.  3. 5, 6. 
author  in  this  place ;  for  he  saith,  He  Bhall/or  that  make  grievaue  fl  S'  |'  fS* 
fine  and  ramome;  where  fine  and  ransome  must  of  necessitie;  in  2  h.*4.'4. 
his  opinion,  be  ts^en  for  all  one ;  for  if  the  fine  and  ransome  11  H.  4.  78. 
were  divers,  then  should  the  party  that  mayhemed  the  villeine,  ^  ^-  ^*  ^• 
pay  two  summes,  one  for  a  fine,  and  another  for  a  ransome,  \  ^  J^'  |^* 
which  never  was  done.     And  H>tly  a  redemption  and  a  fine  is  10  B.  4.  7. 
taken  to  be  all  one ;  for,  by  the  payment  of  the  fine,  he  redeem-  |^  B.  4.  3. 
eth  himself  from  imprisonment,  that  attendeth  the  fine^  and  ffi^.^V^  ^8 
then  there  is  an  end  of  the  businesse.  BUi.  Bevel's 

ease.    4  Co.  11  4  9  Oo^  76.  Oombe'i  case. 

It  signifieth  properly  a  summe  of  money  paid  for  the  redemp- 
tion of  a  captive,  and  is  compounded  of  re  and  emo,  that  is,  to 
redeeme  or  buy  again.     And  it  is  to  be  knowne,  that  Tu]  by  the  r^i  40  ^^^^  9^ 
andent  law  of  Ikglandy  if  the  defendant  in  an  appeale  of  may-  Ittmn*,  oap.  4. 
hem  had  been  found  guilty,  the  judgment  against  the  defendant  ^J^  ^*  '^^^  ^^^ 


had  beene,  that  he  should  lose  the  Tike  member  that  the  plain-  |^  4s!^  BrMt. 
tife  lost  by  his  means;  as  if  the  plaintife  had  lost  an  hand,  the  lib.  3. Vol.  lu, 
defendant  also  should  lose  one,  et  sie  de  eceterie;  in  respect  146.  net%  1. 1. 
whereof  the  writ  said,  [w]  /eUmict  mahemaviiy  for  that  the  d^  ^Sf'£[oL  abi 
fendant  should  lose  a  member.  supra. 

Bfiteap.3.  fol.77.b.    (4C0.43.    Poat  288.  a.) 

Alwiues  at  the  common  law,  when  the  defendant  should  lose 
life  or  member,  the  writ  said  /elonice,  dsc.    And  now  albmt  the 

law 

ments  on  judgments  in  civil  suits  in  the  king^s  courts  of  record,  thev  have  long 
been  mare  form.    Yet  in  lord  Oofce'a  time  it  was  error  to  omit  the  entry  of 
them.    6  Go.  49.  a.    Now  indeed  by  the  16  k  17  Cha.  2.  c^  8,  snoh  an  error 
is  amendable. — [Note  194.] 
Vol.  I.— 47 
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law  be  changed  (for  at  this  day  the  plaintife  shall,  as  oar  author 
saithy  recover  but  damages)  yet  the  writ  of  appeale  saith  still 

Note,  the  life  and  members  of  every  subject  are  under  the 
[x]  Bnot  lib.  1.  safeguard  and  protection  of  the  king ;  for,  as  BradUm  \x\  saith, 
lo^'w'i  ^'■**^'  y^  ^  m&aihra  wmA  in  potestcUe  regit.  And  therewith  agreeth 
^^*,  Rot"™  *  notable  record.  Paxh.  19  E.  1,  coram  rege,  Rot.  86,  Nariht. 
Northt  Vita  et  membra  sutU  in  manu  regisy  to  the  end  that  ihey  may 

serve  the  king  and  their  countrie,  when  occasion  shall  be  offered. 
Nay,  the  lord  of  the  villeine,  for  the  cause  aforesaid,  cannot  may- 
heme  the  villeine,  but  the  king  shall  punish  him  for  mayheming 
of  his  subject  (for  that  hereby  he  hath  disabled  him  to  do  the 
king  service)  by  fine,  ransome,  and  imprisonment,  until  the  fine 
and  ransome  be  paid.  So  as  there  is  a  manifest  diversity  be- 
tweene  a  ransome  and  an  amerciament  3  for  ransome  is  ever  when 
the  law  inflicteth  a  corporal  punishment  by  imprisonment  (and 
so  is  also  a  fine) ;  but  otherwise  it  is  of  an  amerciament,  as  hath 
[y]  Minor,  cap.  been  said.  And  [y]  ancients  have  said,  that  ransome  n' est /br»^ 
5.  sect.  1  A  8.     que  redemption  ae  paine  corpord  per  fine  d€s  deniers.     This 

offence  of  mayhem  is  under  all  felonies  deserving  death,  and 
above  all  other  inferior  offences;  so  as  it  may  be  truly  said  of  it 
that  it  is,  Inter  crimina  majora  minimum^  et  inter  minora  maxi- 
mum (2).     And  in  my  circuit  in  anno'  1  Jacobi  regis^ 
in  the  county  of  Leicester,  one  Wright,  a  young  strong  f  137.1 


and  lustie  9Sf^  rogue,  to  make  himselfe  impotent,  there-  [^  b. 
by  to  have  the  move  colour  to  begge  or  to  be  relieved 
without  putting  himselfe  to  any  labour,  caused  his  companion  to 
strike  off  his  left  hand ;  and  both  of  them  were  indited,  fined 
and  ransomed  therefore,  and  that  by  the  opinion  of  the  rest  of 
the  justices  for  the  cause  aforesaid. 

'<  Void,  i&cJ*     Here  by  (dhc»)  is  implyed  a  maxime  in  law, 

Quod  inutilis  labor  et  sine  /mctu  non  est  effectus  legis.     And 

[9]  Vide  Soot      agaiue,  Non  licet,  quod  dispendio  licet.     And,  Sapiens  incipit 

273  and  678.       d  fine  ;  and  Lex  non  proecipit  intUilia,     [z]  Therefore  the  law 

forbiddeth  such  recoveries,  whose  ends  are  vaine,  chargeable, 
and  unprofitable. 

Sect.  195. 

ALSOy  if  a  villeine  be  demandant  in  an  action  real,  orplaintiffe  in 
an  action  peraonall  againM  his  lord,  (f  the  lord  will  plead  in  disa- 
bUitie  of  his  person^  he  may  not  make  plaine  (1)  defence  (il  ne  poit  faire 
pleine  defence) ;  but  he  Bhall  defend  but  the  wrong  and  the  force,  and 
demand  the  judgement,  if  he  ehaJl  be  answered,  and  shew  his  matter, 
by  and  by  (et  monstra  son  matter  maintenant*),  how  he  is  villeine,  and 
demand  judgment  if  he  shaU  be  answered. 

*  Tk€  troMflation  of  maintenanty  it  9komld  •eem,  it  presentlj,  or  forthwith,  or  withoat 
delay,  and  not,  "  by  and  by,"  at  it  t«  here  interpreted.     See  Mr.  Ritao^e  Intr.  p.  111. 

«  demandant;' 

^  *M^— — ^P^M^— ^il^l^M  I  ■     ■■■■  I  ^^l—^^— — ^^■^— ^^1^— B^fc..^.^  ,,  II    ■      I   ■  ^^^^M^^^^— ^^^^— ^■^■^■^— ^W—^^^ 

(2)  Sinoe  lord  Coke's  time,  premeditated  maiming,  accompanied  with  lying 
in  %oait,  has  been  made  a  capital  felony.  See  22  and  23  Cha.  2.  c.  1,  com- 
monly styled  the  Coventry  act.— [Note  195.] 

(1)  It  should  be  fka. 
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^^  jyEMANDANTy**  Petens,  is  hee  which  is  actor  in  a  reall 
actioD,  because  he  demandeth  lands,  &c.  and  platntt/e, 
quoarenij  in  actions  personal  and  mixt;  quia  queritur  de  infurtd, 
dec.  Tenant^  tenens,  in  reall  actions;  and  defendant,  d^/endens, 
in  actions  personal  and  mizt. 

''  Defence*'  (2)  oommeth  of  the  word  de/endoy  so  called  of  the 
manner  of  the  pleading,  vie.  prcedict.  A,  B.  defendit  vim  et  tn- 
juriam,  dec. 

For  example,  in  a  personal  action  bronght  \rj  A.  B.  against 
(7.  2>.  the  defence  is,  Et^»didhUy  C*  D,  defendit  vim  et  in- 
juriam  quando,  dec.  et  damna,  et  quicquid  quod  ipee  defendere 
debet,  dec. 

In  this  defence  there  be  three  parts  to  be  considered.     First, 
when  he  defendeth  the  wrong  and  the  force,  this  hath  a  donble 
effect,  viz.  to  make  himselfe  partie  to  the  matter ;  and  this  is  the 
reason,  that  the  defendant  in  this  and  the  like  actions  can  plead 
no  plea  at  all,  before  he  makes  himselfe  partie  by  this  part  of  the 
defence ;  as  it  appeareth  here  by  LitUeian,  that  [a]  if  the  de-  W  40  E.  8. 86. 
fendant  will  plead  in  disabilitie  of  the  person  of  the  plaintiffe,  he  ^^  ^'  ^*  J|' 
roast  first  make  himselfe  partie  by  this  first  part  of  the  defence,  i  b.  4. 15.  * 
Neither  can  he  plead  to  the  jurisdiction  of  the  conrt,  without  this 
part  of  the  defence  (8).     Secondly  [Z»],  by  the  defence  of  the  TM  29  E.  3.  28. 
damages,  he  affirmeth  that  the  plaintiffe  is  able  to  sue,  and  (upon  ^  ^'  ^*  '* 
jnst  cause)  to  recover  damages  (4).     Thirdly,  and  by  the  last 
part,  vis.  and  all  that  which  he  ought  to  defend,  when  and  where 
he  ought,  he  affirmeth  the  jurisdiction  of  the  court.     Et  sic  de 
similiinu.    And  of  such  necessitie  it  is  for  the  tenant  or  defend- 
ant to  make  a  lawfuU  defence,  as  [c]  albeit  he  appeareth  and  M  86  H.  6. 
pleads  a  sufficient  barre  without  making  defence,  yet  judgment  Jndgaeat,  58. 
shall  be  given  against  him. 

[d]  If  a  viUena^  be  pleaded  by  the  lord  in  an  action  reall,  mixt  [^n  16  E.  i. 
or  personal,  and  it  is  found  that  he  is  no  villaine,  the  bringing  ^'  ^  ^* 
of  a  writ  of  error  is  no  enfranchisement ;  because  thereby  he  is 
to  defeate  the  former  judgment ;  and  if,  in  the  meantime^  the 
plaintiffe  or  demandant  bnng  an  action  against  the  lord,  he  need 
make  no  protestation,  so  long  as  the  record  remains  in  force,  for 
at  that  time  he  is  free,  but  the  lord  shall  be  restored  to  all  by  a 
writ  of  error. 


(2)  It  has  been  well  observed,  that  defence,  is  applied  in  our  law.  pleadings, 
means,  not  a  justijication,  which  is  the  ordinary  signification,  but  a  denuU. 
3  Blackst.  Gomm.  8th  ed.  296.  Had  this  ooourred  to  the  author  of  the  book 
on  real  actions,  he  would  not  have  been  at  a  loss  for  the  reason  of  the  tenant's 
defending  Ae  demandants  right  in  a  writ  of  right.  Booth  on  Beal  Actions, 
112.-iNote  196.] 

(8)  Held  contra  by  three  judges  against  Holt  chiefe  justice.    Carth.  220. 

(4)  Adjudged  ace.  on  demurrer^  Garth.  229. 
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Sect.  19a 

J^LSOj  there  are  9ixe  manner  of  men,  (5)  who^  if  they  «iie,  judgement 
may  he  demandedy  if  they  %haU  be  anewered^  ^e.     One  %9j  where  a 
mUeme  muth  an  actum  againet  hie  lord,  ae  in  the  caee  qforeeaid* 

feL  4S1.  tleUm  here  WSf^  rehearaeth  six  kinds  of  disabili-  L     ^     J 

foL^'  ^^  ^*  ^^  of  the  penon,  disahling  him  to  sue  any  action  leall, 
lOiTor/oap.  1.    peraonaU,  or  mixt. 
feet  18.    IS  H.  4.  Suety,  12.    A  G«r4imii  diaU  ^nble. 

(Peet  852.  b.)  ^^  If  they  $haa  he  answered."  This  is  the  legall  conclusion  of 

the  plea,  when  the  plea  is  in  disabilitie  of  the  person.  And  of 
the  verbe  reepondere  came  responsaliSj  often  nsed  in  the  ancient 
m  Bnot  lib.4.  authors  of  the  law.  [f]  Reeponedlis  was  he  that  was  appointed 
UK  f^foll's^  ^^  ^^  tenant  or  defendant,  in  case  of  extremity  and  neoessitiey 
Fleu,  L  6. 0. 11.  ^  alledge  the  cause  of  the  parties  absence,  and  to  oertifie  the 
eknriL  lib.  11.  coort  upon  what  tryall  he  will  put  himselfe,  yiz.  the  combate  or 
bSIL^*  128.  ^^  country.  So  as  his  power  was  more  than  the  essoinor,  which 
VicL  yt,  1.  e.  48.  <^8steth  an  essoiffne  only  to  excuse  the  absence  of  the  party,  as 
9. N. B. 26.C.  an  estranger,  which  casteth  a  protection,  doth.  For  by  the 
^^n'l&iLS.^  common  law,  the  plaintife  or  defendant,  demandant  or  tenant, 
(F.N.B.  68.&)  ^Q^^  QQ^  appeare  by  attomie  without  the  king's  special  warrant 

by  writ  or  letters  patents,  but  ought  to  follow  his  suite  in  his 

owne  proper  person  (by  reason  whereof  there  were  but  fewsoita). 

y\  M in.  oa.  6.    [jf\  Abiuion  eU  a  rtielner  attorney  »an$  hreve  de  la  chaincerie, 

n^B    ton  vbi  '^^^  therefore  Bracton  saith  truly,  [h]  Attomaiu$  haec  omnia 

roprJ^     '  ^    fooere  potest  (that  is,  plead  all  manner  of  pleas).     £ki  igilur 

magna  differentia  inter  attomatum  et  retp<m9alem.  So  as  the 
(AC<i.89.  statutes  that  ffive  the  making  of  attorneys,  have  woroe  out 

7  Co.  74.)  retpomales.    Now  what  manner  of  men  attorneys  ought  to  be, 

or  rather  what  they  ought  not  to  be,  heare  what  antiquity  hath 
[0  Mirror,  e.  2.  said :  \%]Attom^e$poient  estre  toiUs  ceux,  aux  queux  l^  voUe 
seet  21.  suffer.     Femes  nepoient  estre  cUtomeyeSy  ne  enfans,  ne  serfsy  ne 

ntU  gue  est  en  garde  ou  auterment  faut  defoy,  ne  nW  criminomSf 
ne  nul  essoigne,  ne  ntd  que  n^est  a  lefoy  U  roy,  ne  md  gue  ne 
poil  este  counter^  Ac. 


Sect.  197. 

2^SE  seeond  t8,  where  a  man  is  outlawed  upon  an  action  of  debt  or 
treepaseej  or  upon  any  other  action  or  indictment,  the  tenant,  or  the 
drfendant,  may  shew  aU  the  matter  of  record,  and  the  otMawry,  and 
demand  judgment,  if  he  shall  heanewered;  because  heis  out  of  the  law 
to  eue  an  action  during  the  time  that  he  is  outlawed. 

a  THE 


(5)  In  L.  and  M.  Roh.  P.  and  Bed.  the  reading  is  against  whom. 


L,  2.  C.  11 .  Sect.  197.    Of  Vfflenage.      [128.  a.  128.  b. 

'^  JIHE  iecond  tsTk]  where  a  man  is  outlawed,  &c'^    Bat  these  W  Braeton,  L  6. 

generall  words  receive  a  distinction,  vi«.  \X\  if  an  executor  $1^^^'  ^j^jj^ 
or  an  administrator  sneth  any  action,  utlarj  in  the  plaintife  foL  39. '  Min.' 
shall  not  disable  him :  because  the  suit  is  in  auter  droit,  that  is,  ca.  8,  de  ezoep- 
in  the  right  of  the  testator,  and  not  in  his  owne  richt.  And  for  the  ^  ^aSEdS"" 
same  reason,  [m]  a  maior  and  commonalty  shall  have  an  action,  punishable, 
though  the  maior  be  outlawed,    [n]  In  a  writ  of  error  to  reverse  [0  21  E.4. 49.  b. 
an  utlary,  utlary  in  that  suit,  or  at  any  stranger's  suit,  shall  not  |*  ^*  ^  ^^-  ^ 
disable  the  plaintife,  because  if  he  in  that  action  should  be  dis-  [m]  12  k  4! 
abled  if  he  were  outlawed  at  several  mens  suits,  he  should  never  foL  12. 
reverse  any  of  them,    [o]  In  an  attaint  outlary  in  the  plaintife  r^?"^  ®: 'ij*  ** 
cannot  be  pleaded  in  disability  of  the  person  (1),    [p]  Outlary  in  ^^j  23  H.  8. 0. 8. 
Chester  or  Durham  shall  not  disable  tne  plaintife  in  any  court  at  2  H.  7.  7. 
Westminster,  dfc.  [q]  Minor  verd,  et  qui  infra  ast€Uem  12  annorum  0-  ®^^:«^'-^: 
Juertt,  uUagan  non  potest,  nee  extra  legem  poni ;  ^ta  ante  talem  r^i  ^^^^  ^^^  3' 
cetatem  non  est  siU>  lege  cdiqud  nee  in  decennd.     [r]  He  that  is  aeo.  12  E.  4. 16. 
abjured  the  realme  may  be  disabled,  for  that  he  is  extra  legem,  88  H.  6.  c^  2. 
and  yet  he  is  not  properly  outlawed.  fo.  125!* 

8  H.  5.  tJtlagaiy,  11.    88E.8.  5.    [r]  Britton,  fo.  89. 

^^Shew  aU  the  matter  o/record.'^    Here  note  two  things :  first, 

by  this  word  (shew),  that  [s]  when  any  man  pleads  [•]  20  B.  2. 

[laS.l  an  utlary  is  disability  of  the  person  he  must  ft^  shew  iJ'^M.^p.^io. 
b.    J  forth  the  record  of  the  outlawrie  maintenamt  subpede  3  h.  6. 15.  b* 
ngilli,  (because  the  plea  is  but  dilatorie)  unlesse  the  87  H.  6.  28. 
record  be  in  the  same  court.     But  if  he  plead  an  'Outlawrie  in  0?^^22^  ^^^ 
barre,  if  it  be  denyed,  he  shall  have  a  day  to  bring  it  in.  f^n^'b.  244. 

Statmf.  PL  Ooron.  199.    (N07,  74. 148.)  '(8  Go.  142.  b.) 

Secondly,  [f]  before  the  defendant  can  disable  the  plaintife,  the  [0  ^8  ^"r^* 
outlawrie  must  appear  of  record  3  and  the  judgement  after  the  ^^'^  3^ 
quinto  exactus  given  by  the  coroners  in  the  county  court  is  not  iL^\  6  EL 
sufficient,  until  the  writ  of  exigent  be  returned,  and  the  outlawrie  ^^ST'^^?! 
appeare  of  record ;  which  ik  manifest  by  Littleton's  owne  words,  ?p^  i28.*b. 
(viz.)  matter  0/ record;  whereof  see  more  hereafter.  Sect.  503.    5  Co.  ill.) 

It  is  to  be  observed,  that  there  be  two  kinds  of  appearances 
before  the  quinto  exactus,  to  avoid  the  outlawry,  via.  an  appear- 
ance in  deed,  that  is,  to  render  himselfe,  &c.  and  the  other  is  by 
an  appearance  in  law,  [u]  that  is,  by  purchasing  sl  supersedeas  out  W^*  ^  ^ 
of  the  court  where  the  record  is,  which  is  an  appearance  of  re-  jnt^ Mere"^' 
cord :  and  therefore,  though  it  be  not  delivered  to  the  sherife  a  Dolbmie. 
before  the  quinto  exactus,  yet  it  shall  avoid  the  outlawrie  :  and  88  H.  6. 1, 
so  are  the  bookes,  that  speake  hereof,  to  be  intended.  ^J^  8  ^7192. 

5  EL  223.    4  H.  4.  le  1.  oa«e.    8  H.  4.  f.  7.    87  H.  6. 17.     33  E.  8.    Eir.  77. 
21  H.  6.  20.    (Mo.  73.) 

[lo]  If  a  man  be  outlawed  at  the  suit  of  one  man,  all  men  shall  fc^,^.^*  •• 
take  advantage  of  this  personal  disability.     And  so  it  is  in  case  ^  j^^^  ^^^ 
of  alien  nie  and  of  excommengem^ent.     But  otherwise  it  is  in  case 
of  villenage,  for  that  disability  is  onely  given  to  the  lord. 


<^  During  the  time  that  he  is  outlawed."    [  x]  If  the  defendant  [»]  44  E.  8. 27. 

and 
the 


plead  an  outlawrie  in  the  plaintife,  in  disability  of  his  person,  and  (^^«<^  ^^^'  !•*• 


(1)  Rot.  Pari.  20  H.  6.  n.  18.  c.  2.    Hal.  MSS. 


128.  b.  1 


}&] 


9  EL  Dyer, 
'62.  7  H.  4. 4.  b. 
SMiinf.  PL 
Coron.  188. 
5  Co.  109,  in 
Fozleje's  eaae. 

28  B.  3.  92. 

29  ABfl.p.47.  68. 
80  H.  6.  5. 
(Doet  Plao. 
896.) 

[>]  Mir.  0. 1. 
Beot  8,  Ao.  8,  A 
4.  NBpe.  cap.  5. 
teet  1. 


[•]  Flflta,  Ub.  1. 
oa.2r. 
BiMt  IL  6. 
f.421. 

Brit  f.  20.  b. 
[a]  Mir.  ea.  4. 
Mot  4.  defaults 
punishable. 


[h]  Lamb.  foL 
128. 

[e]  2  A£8.  p.  8. 
2B.  8.  Ut 
Coron.  148. 


f; 


•]  Braet  Ub.  6. 

^oL  421. 
8  H.  6.  9.  b. 
40  B.  8.  5. 
36  H.  6.  6. 
40  B.  8.  2. 
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the  plaintife  after  that  plea  pleaded  parohase  a  charter  of  pardon ; 
because  the  charter  hath  restored  him  to  the  law,  the  defendant 
shall  answer.  So  note,  the  disability  abateth  not  the  writ,  but 
disinableth  the  plaintife,  ontill  he  obtaineth  a  charter  of  pardon ; 
and  so  it  appeareth  here  bj  Littleton, 

"  Judgement  if  lie  shall  he  anewered"  [v]  If  the  ground  or 
cause  of  the  action  be  forfeited  by  the  outlawry,  then  may  the 
outlawry  be  pleaded  in  barre  of  the  action ;  as  in  an  action  of 
debt,  detinue,  &c.  But  in  reall  actions,  or  in  personall,  where 
dammases  be  inoertaine,  Tas  in  trespasse  of  batterie,  of  goods, 
of  breaking  his  close,  ana  the  like)  and  are  not  forfeited  by  the 
outlawrie,  there  outlawry  must  be  pleaded  in  disability  of  the 
person. 

Sz]  And  it  is  to  be  observed,  that,  in  the  reign  of  king  JElfred^ 
nntill  a  £Ood  while  after  the  CoDquest,  no  man  could  have 
been  outlaw^  but  for  felonie,  the  punishment  whereof  was  death. 
But  now  the  law  is  chauged,  as  it  appeareth  by  that  which  hath 
beene  sayd.  And  hereby  you  shall  understand  old  bookes  and 
records,  which  say,  that  an  outlawed  man  had  cxvjpfat  hwinjim,  be- 
cause he  might  m  put  to  death  by  any  man,  as  a  wolfe  that  hate- 
ful beast  might.  [*]  Udagatus  et  waiviata  capita  gerunt  lupina^ 
qwjRob  omnifms  impune poterunt  amputari;  meritd  enim  tine  lege 
perire  debent,  gui secundum  legem  vivere  recusant.  And  another 
saith,  [a]  Udage  pur  fdonie  teigne  leu  pur  hup,  et  est  crialle 
wool/eslieredy  pur  ceogue  hup  est  beast  Kaye  de  touts  gents,  et  de  ceo 
en  avant  list  alascun  de  le  occider  al/oer  del  loup,  dont  custome  sohit 
estre  de  porter  Us  testes  al  chief e  lieu  del  county  ^  ou  de  la  franchise, 
et  sohit  la  avoire  demy  mark  del  countie  pur  diescun  teste  de  udage 
et  de  loupe.  And  this  agreeth  with  the  law  before  the  Conquest, 
Ipl  Utlagatus  lupinum  gerit  caput,  quodArtglic^  wooffeshead  did- 
tur  ;  et  hcec  est  lex  communis  et  generalis  de  omnibus  utlagatis. 
[c]  But  in  the  beginning  of  the  raigne  of  kins  Edward  the  third, 
it  was  resolved  by  the  judges,  for  avoyding  of  inhumanity,  and  of 
effusion  of  Christian  blood,  that  it  should  not  be  lawfull  for  any 
man,  but  the  sherife  onely,  (having  lawfull  warrant  therefore)  to 
put  to  death  any  man  outlawed,  though  it  were  for  felonie;  and  if 
ne  did,  he  should  undergoe,  such  punishments  and  paines  of  death 
as  if  he  had  killed  anv  other  man :  and  so  from  tnenceforth  the 
law  continued  until  this  day,  (Nota,  vsodlfeshead  and  vmlferfodiB 
all  one.)  [*]  And  after  in  Bracton's  time,  and  somewhat  before, 
processe  of  outlawry  was  ordained  to  lie  in  all  actions  that  were 
quarevi  et  armis,  which  Bracton  calleth  delicta  ;  for  there  the  king 
shall  have  a  fine  (1).     But  since,  by  divers  statutes,  processe  <? 

outlawry 


(1)  Whether  the  common  law  ffives  process  of  outlawry  against  crimes,  being 
merely  constructive  breaches  of  the  peace,  was  questioned  m  a  late  case  before 
the  king's  bench  on  a  libel.  But  the  chief  justice,  in  delivering  the  court's 
judgment,  spoke  at  large  to  prove,  that  such  process  lies  against  crimes  unt- 
versally.  Mr.  Wilkie's  case,  4  Burr,  page  2537.  However,  the  reasoning, 
on  which  this  opinion  is  grounded,  stands  opposed  by  a  former  judgment  of  the 
common  pleas  on  a  prior  case  relative  to  the  same  gentleman.  2  Wils.  151. 
But  it  was  adopted  Dy  both  houses  of  parliament,  when,  in  this  case,  they 
resolved,  that  privilege  of  parliament  doth  not  extend  to  UheU.  See  Annual 
Beg.  for  1764.     The  arguments  for  the  contrary  opinion  are  forcibly  expressed 

in 


L.  2.  C.  11.  Sect.  198.  Of  Villenage.        f  128.  h.  129.  a. 

ontlawiy  doth  lie  in  aooount,  debt,  detinn6|  annaitjy  oorenant, 
action  sur  le  gtatute  de  5  Bich.  2.  actum  mur  It  cate^  and  in  divers 
other  common  or  oivill  actions.  But  now  let  us  heare  what  Lit' 
ileton  will  say  unto  na. 

Sect  198. 

J^HE  third  is  an  alien^  which  is  bom  out  of  the  ligeance{2)  of  our 

soveraigne  lord  the  king^  if  such  alien  will  sue  an  action  reall  or 

personal^  the  tenant  or  defendant  may  say^  that  he  was  home  in  such  a 

country y  which  is  out  of  the  hinges  aUegeancCy  and  aske  Judgment  if  he 

shall  be  answered, 

"  A  LIEU"  [a]  Alienigena  is  derived  from  the  Latine  r^-x  Bptct  lib.  5. 

[139.1  word  a^tieniM,  and  according  JI9^to  the  etjmologie  foL415. 427. 

a.    J  of  the  word,  it  signifieth  one  borne  in  a  strange  country,  M^'*  «•  i-  ^^^^  3. 
under  the  obedience  of  a  strange  prince  or  country,  (and  ^  s.*t)3wept 
therefore  Bracton  saith,  that  this  exception,  propter  defectum  approyen. 
nationiSf  should  rather  be  propter  defectum  subjectionis)  or  as  ^t- 1>-  ••  «•  ^^« 
Littleton  saith,  (which  is  the  surest)  out  of  the  liegeanoe  of  the  fs  b.  s!  ^Bre. 
king.  Note,  here  Littleton  saith  not  out  of  the  realmef  but  out  of  677. '  25  E.  3.' 
the  Itgeance;  for  he  may  be  borne  out  of  the  realme  of  England^  d®  ^^ds  ultra 

Jret  within  the  liegeanoe.   And  he  that  is  borne  within  the  king's  "oSnmge^s^"  ^* 
iegeance  is  called  sometime  a  denixeuy  quasi  deins  nde,  borne  42  b.  3. 2. 
within,  and  thereupon  in  Latine  called  indtgena,  the  king's  liege-  ^  B.  4.  7. 
man;  for  Itgeus  is  ever  taken  for  a  naturall  borne  subject.  j^  ^'  ^'  ^^'  ^q 

8  H.  6.  65.    22  H.  6.  38.    SUnnf.  PL  Cor.  107.  a.    7  Co.  1.  Coirin's  'caae. 
PL  Com.  268,  per  Banders.    Vid.  Boot  1.  439,  440,  441. 

But  many  times  in  acts  of  parliament,  denizen  is  taken  for  an 
alien  borne,  that  is  infrauchised  or  denizated  by  let- 
(2  Inst  741.)  ters  patent,  whereby  the  king  doth  grant  unto  him 
[6]  qudd  tHe  in  omnibus  tractetur^  r^nitetur,  habeatur,  teneatur^  vh]  9  E.  4.  f.  8. 
et  gubemeiur,  tanquam  ligeus  nosier. infra  dictum  reynum  nos-  **!•  Com.  130.  b. 
trum  Anglice  oriundus,  et  non  aUter,  nee  alio  m^o.    But  the 
king  may  make  a  particular  denization :  [c]  as  he  may  grant  to  [e]  Rou  ParL 
an  alien,  qudd  in  quibusdam  curiis  suis  Anglice  audiatur  ut  *2  B.  1.    KHm 
AngluSy  et  qudd  non  repeUatur  per  Ulam  eocc^tionem,  qudd  sit    ^    ^^    "*^* 
alienigena  et  natus  in  partxbus  tranmnarinisy  to  enable  him  to 
sue  onely.    The  several!  senses  of  which  word  must  be  gathered 
ex  antecedentibusy  adjunctis,  et  consequentibus;  and  they  that  take 
him  in  that  sense,  derive  the  word  from  donaison^ (i.e.)  donatio, 
because  his  freedome  is  given  unto  him  by  the  king. 

There  is  another  kind,  and  that  is  an  alien  naturalized,  and  that  Ante  8.  a.  33.  a. 
must  be  by  act  of  parliament.     And  this  alien  naturalized  to  all 
intents  and  purposes  is  as  a  naturall  borne  subject  (1),  and  dif- 

fereth 


in  a  protest  by  some  of  the  lords,  who  were  against  making  such  a  resolution. 
Jour.  Dom.  Proo.  29  Nov.  1768.— [Note  197.] 

(2)  Ubi  natus  in  partibus  transmarinis  shaU  not  be  an  alien.  See  HU,  13 
E.  1.  rot.  1.  Hal.  MSB.— [Note  198.] 

(1)  But  now  by  the  12  &  13  W.  8.  c.  2,  naturalised  persons  are  inca- 
pacitated 


129.  a.] 
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fezeth  much  from  denisation  by  letters  patent;  for  if  he  had 
issue  in  England  before  his  denuataon,  that  issue  is  not  inherit- 
able to  his  father;  but  if  his  father  be  naturaliied  by  parliament, 
(Cro.  Cha.  601.)  such  Issue  shall  inherite.     So  if  an  issue  of  an  Englishman  be 

borne  beyond  sea,  if  the  issue  be  naturalised  by  act  of  parlia- 
ment (2),  he  shall  inherit  his  father's  lands;  but  if  he  be  made 
denizen  by  letters  palent,  he  shall  not;  and  many  other  differ- 
ences there  be  betweene  them. 


Vide  Calyin'e 
oaMy  abi  snpn. 


\ 


d\  13  m.  Bier, 
^o.  800.  Doc- 
tor Btorie's  ease. 


^Perpetua, 


(Hob.  271.) 


[«]  8  A  4  P. 
3k  M.  BL  144. 
7  Oo.  6,  4ko. 
CAlvin'i  ease. 


[/]  0  E.  4.  7. 
Calyin's  oaae, 
nbi  rapn. 
(Cro.  Jam.  589. 
2  Ro.  Rep.  95.) 


*'  Ligeance"  d  ligando,  being  the  highest  and  greatest  obli- 
gation of  dutie  and  obedience  that  can  be.  Ligeance  is  the  true 
and  fiuthful  obedience  of  a  liegeman  or  subject  to  his  liege  lord, 
or  soveraigne.     LigeanHa  ett  vinculum  Jldei:  ligeantio  est  legis 

1.  Originaria,  sive  naiuraiiSf  sive  fui- 
ta[c[]',  and  this  is  alwayes  absolute 
and  incident  inseparable.  Nimo  pa* 
triam^  in  quA  natus  tst^  exuere^  nee 
ligeantiK  aehitum  ef urate  jpossit, 

2.  Data,  aut  per  denizatienem,  autper 
niMhtralizaiionem  (ut  supradidum  est) 
et  ista  ligeantia  per  denizeUionem  p(h 
est  esse  sub  canditione. 

'Localis,  guia  guilibet  alienigena,  qui  in 
J  hoc  regno  sub  protectione  regis  degit 

domino  regi  ligeasUiam  debet.  And  if 
he  be  indicted  of  high  treason,  the 
indictment  shall  say,  [e]  contra  lige- 
anHse  suoe  dehitum;  et  ideo  diditir 
temporanea  et  localis,  quia  nan  durat, 
nisi  quousque  infra  regnum  moraiur. 
Limitata,  as  when  one  is  made  deniien 
for  life,  or  in  taile.  [/]  But  one  can- 
not be  naturalised,  either  with  limita- 
tion for  life,  or  in  taile,  or  upon  con- 
dition: for  that  is  against  the  abeo* 
lutenesse;  pnritie,  and  indebility  of 
naturall  allegiance. 

An 


LigeasUia 
domino 
regidebiia 
est  duplex. 


Tempore^  { 
nea,  aut, 


pacitated  from  being  of  the  privr  conncil,  members  of  either  house  of  parlia* 
ment,  or  enjoying  any  office  or  place  of  trust,  civil  or  milituj,  or  from  having 
anv  ffrant  of  lands  or  other  her^itaments  from  the  crown.  The  1  Geo.  1,  goes 
still  farther;  for  it  enacts,  that  no  bill  of  naturalisation  shall  be  received  with- 
out a  clause  to  this  effect.  1  Geo.  1.  st.  2.  c.  4.  s.  2.  But  when  any  foreigner, 
distinguished  by  eminence  of  rank  or  services,  is  naturalised,  it  is  usual,  first 
to  pass  an  act  for  the  repeal  of  these  statutes  in  his  favour,  and  then  to  pass 
an  act  of  naturalization  without  anv  exception. — TNote  199.] 

(2)  This  imports  a  special  act  of  parliament  to  oe  necessary.  But  whatever 
the  law  might  be  in  lora  Coke's  time,  now,  by  several  modem  statutes,  persons 
bom  beyond  sea,  if  their  fathers,  or  patemu  grandfathers,  were  natural-bom 
subjects,  are  likewise  made  so,  thouffh  with  an  exclusion  of  some  un&voured 
persons.  7  Ann.  o.  5.  s.  3.  4  G.  z.  c.  21.  18  G.  8.  c.  21.  See  ante  fo.  8. 
a.  note  1.— [Note  200.] 
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[*]  An  abboty  prior^  or  prioresse  alien,  shall  have  aotiona  real],  r«]  13  b.  a. 
personal,  or  mizt,  for  any  thing  concerning  the  possessions  or  Br.  264. 20  B.  a. 
goods  of  his  monastery  here  in  En^land^  though  he  be  an  alien  ^^^3^21^ 
borne  ont  of  the  kinfl;'s  hgeance;  beu^nse  he  bringeth  40  s[  3]  10! 


[199.1  it  not  in  his  owne  i^ht,  99^  bnt  in  the  right  of  his  27  Aaf.  4S. 
b.    J  monastery,  and  not  in  his  natnrall  bnt  in  his  politique  if  S'  f '  II 
oapscity  (1).  22  H.  7.  7. 

Stannfl  Pmr.  64.    L'ettet  de  Owlide,  86  B.  L 

"  ReaU  or  pertonaV*    [A]  In  this  case  the  law  doth  distinguish  (Doot  PUo.  8. 
betweene  an  alien,  that  is  a  subject  to  one  that  is  an  enemy  to  YJiTt  ^'^ 
the  king,  and  one  that  is  subject  to  one  that  is  in  leagne  with  the  ^26  427.^430. 
king  (2);  and  true  it  is  that  an  alien  enemie  shall  maintaine  8  E*.  8. 61. 
neither  reall  nor  personall  action,  dcnec  terra  fuerint  commune$,  i^^K^^^'  ^' 
that  is  until  both  nations  be  in  peace  (3);  but  an  alien  that  is  in  ^^  22  K  8. 
lewie,  shaU  maintaine  personal  actions;  for  an  alien  may  trade  14. '20.  21 E.' 8. 
and  traffiqne,  buy  and  sell,  and  therefore  of  necessity  he  must  be  Oonnage,  6. 
of  ability  to  have  personall  actions;  but  he  cannot  maintaine  23  f^  4)  9I 
either  reall  or  mixt  actions.     An  alien  that  is  eondemned  in  an  11  h.  4. 28. 
information,  shall  have  a  writ  of  error  to  relleye  himselfe.    Etstc  0  B.  4. 7. 
denmilUnu.  loiil' 

13  B.  4.  9, 10.  82  H.  6.  28.  88  H.  8.  Br.  Deniien,  10.  1  E.  6.  NoohaK  Br. 
18  A  62.  Vide  4  H.  3.  Dower,  179.  6  B.  8. 263.  31  H.  6.  oa.  4,  LlTre  d'BntriM 
in  la^Mt  7.    6  H.  8.  Dier,  2.    6  H.  7. 16.    1  Bos.  166.    4  But,  606.    6  T.  B.  24. 

£^  If  an  alien  be  made  a  prior  or  abbot,  the  plea  of  alien  nie  r*]  29  B.  8. 
1  not  disable  him  to  bring  any  reall  or  mixt  action  concerning  vfi^*'****?'pL' 
his  house,  because  he  is  in  auter  droit,  as  before  is  said  (4).         q^^  i97?iL' 


"  Out  of  the  ligeance  o/our  90vereigne  lord  the  king**  Here 
Littleton  doth  not  say,  out  of  the  realme  or  beyond  the  sea  (5), 
ras  he  doth  Sect.  439,  440,  441.  677.)  but  out  of  the  ligeance; 
tor  (as  hath  beene  said  before)  a  man  may  be  borne  out  of  the 
realme,  Tis.  of  Englandj  as  in  Irdandj  Jen^,  and  Ouemsey, 
&c.  (6)  and  yet  seeing  he  is  not  borne  out  of  the  ligeance  of  the 
king,  as  LitdeUm  here  speaketh,  he  is  no  alien.     But  hereof  there 

is 


(1)  Here,  as  also  generally  where  lord  Coke  meniioms  pro/e89ed  persons,  he 
must,  we  conceive,  be  understood  to  write  as  of  the  law  before  the  dissolution 
of  monasteries,  and  the  consequent  establishment  of  the  protestant  faith.  See 
ante  3.  b.  note  7.— [Note  201.1 

(2)  Et  nota  it  shaU  be  tried  by  the  record,  if  he  he  in  amity  or  not,  viz.  a 
prodamation  o/toar.  But  a  proclamation  prohUniing  commercCj  as  anciently 
between  the  emperor  and  the  gueeny  doth  not  diioble  a  German  in  a  personal 
action.    Trin.  41  Elis.  C.  B.     Hal.  MSS.— [Note  202.] 

(3)  But  now,  on  declaring  war,  the  king  usually,  in  the  proclamation  of  war, 
qualifies  it,  by  permitting  the  subjects  of  the  enemy  resident  here  to  continue 
so  lonff  as  they  peaceably  demean  themselves;  and,  without  doubt,  such  persons 
are  to  oe  deemed  alien  mends  in  effect. — fNote  203.] 

(4)  A  female  alien  $haU  have  dower.  Rot.  Pari.  8  H.  5.  n.  15.  9  H.  5.  n. 
pro  comitis8&  Arundell.    Hal.  HSS.-— See  anU  31.  b.  note  9. — [Note  204.] 

(5)  See  ante  107.  a.  n.  6,  there,  and  post.  44.  a. 

(6)  Hot.  Pari.  9  H.  6.  n.  20.  indenization  of  one  bom  in  Wales.  Simile  Bot. 
Pari.  23  H.  6.  n.  26.    Go.  2  Inst.  741,  on  stat.  2  H.  4.    Hal.  MSS. 
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IB  80  mnch  and  so  plentifiillj  spoken  in  oar  bookes,  and  espedallj 
in  the  ease  of  Calvin,  ubi  ngpra,  as  this  shall  silffioe. 

'' And  a$ke  judgment  if  he  ahaU  be  answered"     So  as  the 

tenant  or  defendant  shall  neither  plead  alien  nie  to  the  writ  or  to 

the  action^  but  in  disability  of  the  person  as  in  case  of  villenage 

[t]  Lirre  d'En-    and  outlawrie  before,     [t]  And  Littleton  is  to  be  intended  of  an 

^^^1^°'  L    ^^'^^  in  league:  for  if  he  be  an  alien  enemy,  the  defendant  may 

by.  2.  b.)  conclude  to  the  action. 

2Bl'i826.    SBoit.  1784. 

Sect.  199. 

fJ^SE  fauHh  is  a  man,  who  by  judgement  given  agaiiMt  him  upon  a 
writ  of  prsemumre,  facias,  &c.  is  out  of  the  king's  protection.  If  he 
8ue  any  cu^ion^  and  the  tenant  or  defendant  shew  aU  the  record  against 
him^  he  may  aske  judgement  if  he  shall  be  answered;  for  the  law  and 
the  king's  writs  be  the  things^  by  which  a  man  is  protected  and  holpen; 
and  sOy  during  the  time  that  a  man  in  such  ease  is  out  of  the  kind's 
protection^  he  is  out  of  helps  and  protection  by  the  kirk's  law,  or  by  the 
king's  writ. 

(3  Inst  119.)  ^^ praemunire:*    Some  hold  an  opinion,  that  the  writ  is 

called  a  prsemunire,  becaose  it  doth  fortifie  jurisdictionem 

For  stotatoB,  jurium  regiorum  coronas  suss  of  the  kingly  lawes  of  the  crown 

Bftat  d^  c  r  1  ^S^^^^  foreine  jurisdiction,  and  against  the  usur|>ers  upon  them, 

25  E.  3.  e.  22.  ^  ^J  divers  acts  of  parliaments  appears.     But  in  truth  it  is  so 

26  E.  3.  Stat  called  of  a  word  in  the  writ ;  for  Uie  words  of  the  writ  be,  joras- 
2?  e'?*"**?'  munire  facias praefatum  A,  B.  dhc.  gttdd  tunc  sit  coram  nobis,  dhc, 
38  e!  i.  0.  s!  where  ^ra?miintre  is  used  for  prsemonere,  and  so  do  divers  inter- 
2  R.  2.  e.  12!  preters  of  the  civill  and  canon  law  use  it ;  for  they  are  praemuniti 
?2\^9^'  \  ^^^^  ''^  praemoniti.  By  the  statutes  before  quoted  in  the  mar- 
16  r!  2!  0!  5!  ^^^  y^^  ^^^  perceive  what  statutes  were  made  before  Littleton 
2  H.  4. 0. 8  i  4.  wrote,  and  what  have  beene  ordained  since  to  make  offences  in 
I H.  4.  c.  1.  danger  of  uprasmimire. 

25  h!  s!  0!  19,' 20.    26  H.  8.  0.16.    lBliB.ea.1.    $Elis.e.l.    18  Elis.  oa.  1, 2.  8. 
27Elis.  0.  2.    89jniz.oa.18. 

For  Preoedents,  Vide  Mioh.  29  E.  3.  coram  rege  in  Thesanr.  Pasoh.  44  E.  33.  Ibid. 
Molbonme'i  oaao.  Mioh.  38  H.  6.  Ibid,  the  ease  of  Rieh.  Beanohamp  and  others. 
HiL  26  H.  8.  coram  rege,  the  case  of  Nie.  Bishop  of  Norwich.  Trin.  36  H.  6.  Rot  9. 
coram  rege,  the  oase  of  the  Bishop  of  Bangor.  Mich.  26  A  27  Blix.  coram  rege^ 
Perrot  aminst  D.  Bevanoe  and  others.  Booke  of  Entries,  fo.  429,  A  430.  A  ibid. 
Mich.  9  H.  7.  f.  n. 

Book  cases.  ''  Out  of  the  king's  protection."  The  judgement  in  h  praemunire 

18  H^  ft'  ft^'  ^'  ^^'  ^^^^  ^^®  defencumt  shall  be  from  thenceforth  out  of  the  king's 
9  E.  4.  2. '  protection,  and  his  lands  and  tenements,  goods  and 


35  E.  3.  7.  chattels  tf9*  forfeited  to  the  king,  and  that  hisbody  shall  FISO  •  1 

1^-  ^'  ^^^  remaine  in  prison  at  the  king's  pleasure.  So  odious  was  L    ^    J 

10  H^  4?  12!  ^^^^  offence  of  praemunire,  that  a  man  that  was  attainted 

27  E.  3. 84.*  of  the  same,  might  have  been  slaine  by  any  man,  without  danger 

^  ^  7. 14.  of  law;  because  [JcX  it  was  provided  by  law,  that  a  man  might  do 

44  B.  3.  86. 

11  H.  7.  tit  Pnemnnire,  p.  6.  17  H.  7.  Justice  Spilmans  in  Torberrflle's  ease. 
Kelwey,  1 195.  Doot  A  Stud.  lib.  2.  ei^  82.  Brooke,  tit  Prsamnnire  21.  Temps 
K  6.    BUhop  Barloe's  ease.  [ib]  24  H.  8.  Brooke  Ooron.  196. 

to 
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to  him  as  to  the  king's  enemy,  and  any  man  may  lawfully  kill 
an  enemy.   Bat  qaeene  Elizabeth  and  her  parliament  [*],  liking  r«]  5  Elis.  o*.  l. 
not  the  extreme  and  inhumane  rigor  of  the  law  in  that  point,  did  « %^^JF* 
provide,  that  it  shoold  not  be  lawful  for  any  person  to  shy  any  reiolv^d  per**' 
person  in  any  manner  attainted  in  or  upon  any  proB/nunirey  dec.  lea  Jnstioes. 
Tenant  in  taile  is  attainted  in  a  prasmunirtf  he  shall  forfeit  the  ^  H.  4.  |0. 
land  hut  during  his  life;  for  albeit  the  statute  of  16  i2.  2.  ca.  le^i^^^e.^^' 
5,  enacteth  that  in  that  case  their  lands  and  tenements;  goods  (Post  391. 
and  chattels,  shall  be  forfeit  to  the  king,  that  must  be  under-  ^  ^o-  ^^^'  1<^7-) 
stood  of  such  an  estate  as  he  may  lawfmly  forfeite,  and  that  is 
during  his  own  life.    And  these  generall  words  do  not  take  away 
the  force  of  the  statute  de  donis  conditionalibtUy  but  he  shall 
forfeit  all  his  fee  simple  lands,  states  for  life,  goods  and  chattels; 
and  so  was  it  resolved  in  Trudgin^n  case. 

^'  For  the  law  and  the  kin^s  writs,  dfcJ'  There  be  three  things, 
as  here  it  appeareth,  whereby  every  subject  is  protected,  via.  rex, 
lexj  et  rescripta  regi*^  the  king,  the  law,  and  the  king's  writs.  The 
law  is  the  rule,  but  it  is  mute.    The  king  judgeth  by  his  judges, 
and  they  are  the  speaking  law,  lex  loqytens.  The  processe  and  the 
execution,  which  is  the  life  of  the  law,  consisteth  in  the  king's 
writs.     So  as  he  that  is  out  of  the  protection  of  the  king,  cannot 
be  aided  or  protected  by  the  king's  law,  or  the  king's  writ.  Rex 
tuetur  legem,  et  lex  (v£tur  jus,     [I]  Besides  men  attainted  in  a  [0^  B.  4.  8. 
prcemunire,  every  person  that  is  attainted  of  high-treason,  petit-  J^  b\  i; ' 
treason,  or  felony,  is  disabled  to  bring  any  action ;  for  he  is  [*]  s  EUi.  Dier,  24. 
extra  legem  positus,  and  is  accounted  in  law  civiliter  mortuns.       [*]  Mioh.  0  B.  3. 

It  is  to  be  understood,  that  there  is  a  generall  protection  of  ^^ar^*'  ^^ 
the  king  whereof  Littleton  here  speaketh ;  and  this  extends  gene-  (Gene- 

rally to  all  the  king's  loyall  subjects,  denisens  and  aliens  within  Proteo-  J  ndi. 
the  realme,  whose  offences  have  not  made  them  uncapable  of  it,    ^^^^    ]  Puii- 
as  before  it  appeareth.     And  there  is  a  particular  protection  by  Qf  ^j^^  GenewS 
writ,  which  is  one  of  the  king's  writs  that  Littleton  here  speaketh  yide  7  Co.  C%U ' 
of.     This  particular  protection  is  of  two  sorts ;  one,  to  give  a  ▼*»'■  ewe,  per 
man  immunity  or  fireedome  from  actions  or  suits ;  the  second,  ^y '  b  28  B 
for  the  safetie  of  his  person,  servants  and  goods,  lands  and  tene-  i  Leon.  185. 
ments,  whereof  he  is  lawfully  possessed,  from  violence,  unlaw-  ^o*  239. 
full  molestation  or  wrong.    The  first  is  of  right,  and  bylaw;  the  ^  ^o--^^'-  ^2.) 
second  are  all  of  grace,  (saving  one)  for  the  generall  protection 
implyeth  as  much.     Of  the  furet  sort  some  are  cum  clausuld 
(volumus);  so  called,  because  the  writ  hath  this  word  {voiumtis) 
in  it,  viz.  volumus  gudd  interim  sit  quietus  de  omnibus  placitis  et 
qucerelis,  dhc,  and  the  other  a  protection  cum  clausuld  (nolumus)  ; 
BO  called  for  the  like  reason.     Of  protections  cum  clausuld  (vo- 
lumus)  for  staying  of  pleas  and  suites  there  be  foure  kindes,  viz. 
1.  Quia  pro/ecturus  (so  called  by  reason  they  are  part  of  the 
words  of  the  writ).  2.  Quia  moraturus  (so  named  for  distinction 
for  the  like  cause.  3.  Quia  indebitatus  nobis  existit  of  the  matter. 
4.  When  any  sent  into  the  king's  service  in  warre  is  imprisoned 
beyond  sea.     The  former  are  for  staying  of  actions  and  suits  in 

Senerall.  The  third  is  for  staying  of  suits  of  the  subject  for 
ebts  and  duties  due  by  the  king's  debtor  to  them.  Of  the 
fourth  you  shall  reade  hereafter  in  his  place.  For  the  former 
two  these  nine  things  are  to  be  observed.  1.  For  what  cause 
they  are  to  be  granted.  2.  For  what  persons  they  are  allowable. 
8.  A  threefold  time  is  to  be  considered,  viz.  tJ^e  time  of  the 
purchase  of  them,  the  time  of  the  continuance  of  them,  and  the 
time  when  they  shall  be  cast.    4.  In  what  place  the  service  is  to 

be 
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be  performed.  5.  In  what  actions  these  protections  are  allow- 
able. 6.  Under  what  seale  and  to  whom  they  are  directed.  7. 
Who  is  to  allow  or  disallow  of  them.  8.  By  whom  they  are  to 
be  cast,  and  in  what  manner.  9.  How  upon  just  cause  thej 
may  be  repealed  or  dUudlowed.  I  most  but  point  at  these  mat- 
ters, to  make  the  studious  reader  capable  of  them,  and  referre 
him  to  the  bookes  and  other  authorities  at  large,  being  excellent 
points  of  learning. 

As  to  the  first,  it  is  of  two  natures :  the  one  conoemes  serri- 
ces  of  war,  as  the  king's  souldier,  &c.  the  other  wisedome  and 
counsell,  as  the  king's  ambassador  or  messenger  pro  negotiu 
regnu  Both  these  being  for  the  publique  gooa  of  the  realme, 
private  mens  actions  and  suites  must  be  suspended  for  a  conye- 
nient  time ;  for  jura  puhUca  anUferenda  privatU  ;  and  againe 

[a]  89  H.  S^  89.  jura  publica  ex  privatis  promiscut  decidi  non  debeni.  [a]  And 
ProtMtiDn  2  ^^  cause  of  granting  of  a  protection  must  be  expressed  m  the 
13  R.  3.  oa.  16.    protection,  to  the  end  it  may  appeare  to  the  court  that  it  is 

[b]  Mirr.  cap.  8.  granted  pro  negoHu  regni  et  pro  bono  publico^  [^1  or,  as  some 
!f^*h^'«  «o^  others  say,  pur  le  common  pra/U  del  realme.  And  Britton  saith. 
Fletay  lib.  8.  noUre  service,  ncome  e$tre  en  nostre  force,  et  le  defemce  de  nous 
eap.  *!,  8, 4ko.  etde  nostre  people,  dfc  [*]  A  man  in  execution  in  salvdctutodtd 
m^5Uui         ®^^  ^^^  ^  delivered  by  a  protection. 

Dyer,  182.  '  (Cro.  Cha.  889.) 


fc 


e]  19  H.  6. 61.        [^]  ^^  ^^^  second,  these  protections  are  not  allowable  onely 
10  B.  3. 21.         for  men  of  full  age,  but  for  men  within  age,  and  for  women  (1), 
fi  K*  ^'n*  ^    ^  necessary  attendants  upon  the  campe,  and  that  in  three  cases, 
Pat  8  part  for    ^^  hirix,  sen  nutrix^  sen  obstetrix. 
the  Coonteme  of  Warwick. 


[di  30  B.  8. 1.         [d]  Corporations  aggregate  of  many  are  not  capable  of  these 

1  2'  *"  '^S*  ^^  protections,  either  pro/edurce  or  moraturce,  because  the 

21 B.  8.  97.  corporation  itselfe  is  invisible,  and  resteth  onolv  in 

[«]  86  H.  6. 8.  9S^  consideration  of  law.     [e]  Protection  for  the  hus-  flSO. 

48  B.  8. 28.  i)and  shall  serve  also  for  the  wife.  I 

48  B.  8.  7. 

4  H.  6.  ProteeUon,  107. 


BO.l 
b.    J 


r/]  46  B.  3.  [/]  Alb^t  the  vouchee,  tenant  by  resceit,  preier  in  aide,  or 

mteet  87.  garnishee,  bee  no  parties  to  the  writ,  yet  before  they  appeare,  a 

8  H^  6  16  '^  protection  may  be  cast  for  them  *,  because  when  the  demandant 

9  fi.  6. 86.  grants  the  voucher  or  resceit,  in  judgment  of  law  they  are  made 
40  B.  8. 18.  privie.  But  if  the  demandant  counterplead  the  voucher  or 
I^to<^  64.  resceit,  then  untill  it  be  adjudged  for  them,  and  so  they  privie  in 
21 B.  8.  ^^9  ^  protection  cannot  be  cast  for  them.  And  so  it  is  of  the 
14  H.  4. 16.  garnishee,  a  protection  may  be  cast  for  him  at  the  day  of  the 
Soto  1"  40*  wtume  of  the  scire  facias,     [g]  No  protection  can  be  cast  for 

14  B.  3.    Protect  66.    (2  Ro.  Abr.  324.)  M  24  B.  8.  26.  47  B.  8.  6. 

6  H.  6.  6.  88  B.  8. 1.  F.  N.  B.  28.  Q.  20  K  2.  Protect  106.  22  H.  6.  28. 
9H.6.36.  48B.8.  36.  17B.8.24.  26  B.  3.48.  24  B.  8. 26.  18B.8. 
Protect  71.    14  K  8.  lb.  66.  63.    20  B.  8.  ibid.  84. 

the 


(1)  A  respectable  writer,  considering  women  as  not  requisite  in  a  camp, 
thinks,  that  here  lord  Coke  mistakes  protectiofu  for  essoins,  Barr.  on  Ant. 
Stat.  Lr.  ed.  154.  But  as  we  apprehend,  those  who  have  been  accustomed  to 
a  camp-life,  will  bear  testimony  to  the  necessity  of  each  of  the  three  capacities 
mentioned  by  lord  Coke. — [Note  205.] 
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the  demandant  or  plaintife ;  because  the  tenant  or  defendant  can- 
not sue  a  re-BommonSy  or  a  re-attaohment,  but  the  plaintife 
onelj,  that  sued  out  the  summons  or  Attachment,  &o.  must  sue 
also  the  re-sommons  or  re-attachment.  And  so  it  is  of  an  actor 
in  nature  of  a  phuntife,  &c.  as  the  garnishee  after  appearanocy 
and  an  avowant,  and  the  like,  [h]  An  officer  of  the  king's  resceit,  [A]  7.  H.  4. 3.  a. 
or  any  other  officer  in  any  court  of  record,  whose  attendance  is 
necessary  for  the  king's  service  or  administration  of  justicci 
being  sued  cannot  have  a  protestion  cast  for  him. 

[%]  In  every  action  or  plea  reall  or  mist  against  two,  where  m  9  B.  S. 
protection  doth  lie,  a  protection  cast  for  the  one  doth  put  the  ,|®,?^Sf'iiJ' 
plea  without  day  for  all.     So  it  is  in  debt,  detinue,  and  account,  i^  ^  2.'  ib.  77.' 
jBut  in  trespasse,  or  any  action  in  nature  of  trespasse,  which  is  in  is  E.  3.  ib.  70'. 
law  several!,  where  every  one  may  answer  without  the  other,  ^^  B.  8.  ib.  95. 
there  a  protection  cast  for  the  one  shall  serve  for  him  onely,  un-  ^  ^  3*  ^ 
less  they  joyne  in  pleading ;  or  if  they  plead  several  pleas,'  and  ^  h.  6.  7. 
one  venire  facias  is  aiwaraed  against  all,  there  a  protection  cast  8  H.  4. 16. 
for  one,  shall  put  the  plea  without  day  for  all ;  and  therefore  in  U^^^' 
former  times  the  plaintife  used  to  sue  out  sevendl  venire  facias  43  b.  3.  ibicLSL 

in  those  cases  for  feare  of  a  protection,  &c.  2  H.  6. 22. 

'^  '  21 H.  s.  41. 

88B.  3. 12.    7H.  0.  21.     38  E.  8.    Proteet  116.    4H.  4.4.    29  S.  8.  41. 
46  E.  8.  24.  28.    11  B.  4.  7.    F.  N.  B.  28.  K.    (U  Oo.  6.  b.) 

[Jlc]  As  to  the  three-fold  time,  first,  a  protection  profecturce  W  8  H.  6. 

regularly  must  not  be  purchased  hangins  the  plea.     But  this  gg^^^^i"  I9 

faueth,  when  he  goeth  in  the  king's  service  in  a  vovage  royall ;  44  b.  8. 12.' 

and  that  is  two-fold ;  either  touching  warre,  and  that  onely  is  18  R.  2.  e.  16. 

when  the  king  himselfe  or  his  lieutenant,  that  is  prorex  goeth ;  ft^^^S' 

or  when  any  goeth  in  the  king's  ambassage, jprona^oftb  regni,  or  7  £,  4, 27. 

for  the  marriage  of  the  king's  daughter,  or  the  like,  this  is  also  28  H.  6. 1. 

called  a  voyage  royall.    But  a  protection  morcUurss  may  be  pur-  ^J^A'  ^"^ 

chased  and  cast  pendente  placito,  10  B.  3.  64. 

13  E.  3.    Amerdmenty  18.    7  Co.  7,  8.  CalTin's  om«.    13  B.  2  esp.  16. 
(2  Bo.  Abr.  822.    Ante  69.  b.)    F.  N.  B.  28.  F. 

[Z]  Regularly  a  protection  cannot  be  cast,  but  when  the  party  ^  b.^.  76^ ' 
hath  a  day  in  court,  and  when  if  he  made  default,  it  should  save  33  b*  3.'  tit 
his  default.     Therefore  when  execution  is  to  be  granted  against  Protect.  116. 
body,  lauds,  or  goods,  no  protection  can  be  cast ;  because  the  27  b  |'  |g'  ^^' 
defendant  hath  no  day  in  court.     K  a  protection  be  cast  at  the  29  E.  3.  Pro- 
nisiprius  for  one,  if  before  the  day  in  banke  it  be  repealed  by  teot.  85. 88. 
Innotescimusy  yet  because  it  was  once  well  cast,  it  shall  save  his  \^j^9^pro. 
default ;  but  if  the  protection  be  disallowed,  either  for  variance,  teot  82. 79. 
or  that  it  lay  not  in  the  action,  or  the  like,  there  it  shall  tume  13  E.  3.  ib.  72. 
to  a  default.  J  g-  J-  fj- 

8  H.  6.  55. 
4  H.  6.  22.    11  H.  6.  14.    14  H.  6.  22.    21  H.  6. 10.    27  H.  6.  4.    28  H. 
6. 1.    86  a  6. 68.     44  E.  8.  2. 16.     48  B.  3.  8.     7  H.  4.  6.    14  H.  4.  28. 
27  B.  3.  78. 

[m]  If  a  man  hath  a  protection,  and  notwithstanding  plead  a  ^^J^^\}'  ^ 
plea,  yet  at  another  day  of  continuance  after  that  a  protection  ^^  '^'     ^ 
may  be  oast ;  so  at  a  day  after  an  exigent }  but  after  appearance  44  B.  3!  16. 
he  cannot  oast  a  protection  in  that  terme,  nntill  a  new  oontinu-  3  B.  8.  Amw- 
«ceboUk«.  .     t,T^'^ 

PnktaeUMi,  123. 

Thiidly, 
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U]  39  H.  6.  39.  fn]  ThiTdlr,  no  protection^  either  pro/edurm  or  moraiur«j 
vi  u  rb  ?oil8  ^^  indnre  lonser  than  a  jeare  and  a  day  next  after  the  teste  or 
Tempt'B.  l.  '  date  of  it.  And  bo  it  ia  of  an  estotgne  de  service  le  roy.  If  a 
GraDd  oape,  26.  protection  bear  teste  7.  die  Januarii,  and  haye  allowance  pro 
(Post.  254.  b.)     y^Q  anno,  the  re-Bummons,  re-attachment,  or  re-gamiahment. 

may  be  sued  8.  Januarii  the  next  yeare;  and  yet  that  is  the  last 
day  of  the  yeare. 

And  where  Brition,  treating  of  an  essoigne  beyond  the  Ch^mdem 
[o]  Brit  fol.  282.  sea,  in  a  pilgrimage,  &o.  saith  thus,  [o]  cucu  gent  nequident  9e 
283,  A  280.  purchcuent  no$  lettre$  de  protection  paUntn  durable  a  un  an,  ou  a 
^D*^  ftoeord.     2  ott  a  8  ane,  et  jalamejfns  font  a/tomeys  generals,  ausiper  nos 

letters  patents :  et  ceux/ont  bien  et  sagement,  car  nul grand  seig* 
nior,  ne  ckivaUer  de  nostrerealme,  ne  doitprender  ckemyn  sauns 
nostre  conge,  ear  issentpoet  le  recUme  remainer  disgamy  defort 
gente. 

Three  things  are  hereupon  to  be  observed.  First,  that  this 
was  a  protection  of  grace,  whereof  more  shall  be  said  hereafter. 
Secondly,  that  it  was  for  the  safetie  of  the  great  men  of  the 
realme,  and  that  they  should  make  general  attomies,  so  as  no 
actions  or  suits  should  be  thereby  staid.  Thirdly  (by  the  way), 
that  great  men  could  not  passe  out  of  the  realme  without  the  king's 
[p]  1 B.  S.  26.     licence,  [p]  A  protection  granted  to  one,  &c.  untill  he  be  returned 

from  Scotland,  was  disallowed  for  the  incertaintie  of  the  time. 
ro]7  Go.  8.  [?]  ^^  ^^®  fourth,  the  protection,  as  well  moraturw  tapro- 

Galyin's  cm6.  /ecturce,  must  be  regularly  to  some  place  out  of  the  realme  of 
V  \  ^n^  England,  and  that  must  be  to  some  certaine  place,  as  super  salvd 
C.  G.  h1  custodid  Calida,  dfc.  and  not  to  Carlisle  or  Wales,  which  are 

t'h.  4.  U.  within  the  realme,  or  to  the  like.  But  it  may  be  to  Ireland  or 
19  H.  6. 35.  Scotland,  because  they  are  distinct  kingdomes  \  or  to  CaUce, 
82  H.  6.  Aguitaine,  or  the  like.     But  a  protection  quia  moratur  super 

3  R.  2.  Bot  akum  mare,  will  not  serve,  not  onely  because  (as  some  thinke^ 
Parliament,  that  mare  non  moraiur,  but  for  the  incertaintie  of  the  place,  ana 
Prou»ct?8.^  *  ^^^  *^**  *  8^®**  P"*  ^^  ^®  ^*®*  "  within  the  realme  of  England, 

8  R.  2.  ibid.  125.    11  H.  4.  57.    Regist.  Jndie.  14.    36  H.  e.  tit  ProtMt  27. 
6  R.  2.  ibid.  14.    Regis,  orig.  88.  8»pe. 

[r]  Braot  IL  5.        [r]  To  the  fifth,  in  some  actions  protections  shall  not  be  allowed 

Britton^  181  ^y  ^^^  common  law ;  and  in  some  actions  they  are  ousted  by 

Flet  IL  6.  oa.  <^ot  of  parliament.    Actions  at  the  common  law,  as  all  actions 

7, 8,  Ac.  that  touche  the  crowne,  as  appeales  of  felony,  and  ap- 

*^  ?\Ji^*^'  peales  of  mayhem.  [«]  So  I6r  where  the  king  is  sole  V  IBl.T 

34^£.  3.  ib.  122.  p&rtie,  no  protection  is  to  be  allowed )  in  like  manner  L     ^     J 

19  E.  3.  ib.  78.  in  a  decies  tantum,  where  the  king  and  the  subject  are 

SI  S'  \'  ri  ^^'  pl&iQ^^^<^8>  ^^^>  i^  ^^^  ^^  0^  parliament,  protections  in  personal 

[«]  10  H.  o!  actions  are  expressly  ousted.     A  protection  may  be  cast  against 

Protect  105.  the  queenc  the  consort  of  the  king.    Post.  133.  b.  Sect.  200. 


[f]  89  H.  6.  89. 
43  B.  3. 6.  A  32. 


[^1  In  a  writ  of  dower  unde  nihil  habet,  no  protection  is  al- 

lowable,  because  the  demandant  hath  nothing  to  live  upon. 

27  H.  6. 1.  Otherwise  it  is  in  a  writ  of  right  of  dower.     Likewise  in  a  qmare 

17  e!  3. 23.  impedit,  or  assise  of  darreine  presentment,  a  protection  lieth  not, 

4  Co.  85.  for  the  imminent  danger  of  the  laps.    Neither  lieth  a  protection 

Boiom's  caie.  Jq  assise  of  navel  disseisin;  because  it  ia/estinum  remedium,  to 

foiTiW^m  reptoie  the  disseisee  to  his  freehold,  whereof  he  is  wrongfiilly  and 

(2  Bo.  Abr.  325,  326. 

withoat 
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without  judgement  disseiaed.    [u}In  a  ^[uare  non  admintj  a  pro-  M 15  E.  3.  tit 
tection  is  not  allowable,  because  it  is  grounded  upon  the  qwire  ^l^i^^^^^  ^' 
impedit;  and  the  like  in  a  certificate  upon  an  assise  for  the  like  32  ^  -^  ^^  ^22. 
reason;  etncde  nmiltbui.  A  protection  mtiaprofeetwrut  b  not 
allowable  (as  hath  beene  sud)  in  any  action  commenced  before 
the  date  of  the  protection,  unlesse  it  be  in  a  voyage  royall. 
[10]  An  infant  is  Touched,  and  at  the  pluries  venire  faciMf  a  [»]  19  b.  2. 
protection  was  cast  for  the  infant;  and  disallowed,  bemuse  his  Protoot  ill. 
age  must  be  adjudged  by  the  inspection  of  the  court.  ^^  B.  3.  ibid.  64. 

[x]  By  act  of  parliament  no  protection  shall  be  allowed  in  an  [a;]  23  H.  8. 
attaint  (but  at  the  common  law  a  protection  for  one  of  the  petite  ^*   ^  ^^• 
jury  had  put  the  plea  without  day  for  all);  nor  in  an  action  7  h!*^^^"^ 
against  a  gaoler  for  an  escape;  nor  for  victuals  taken  or  bought  1  r.'  2!  cap.  8. 
upon  the  voyage  or  service;  nor  in  pleas  of  trespasse,  or  other 
contract  made  or  perpetrated  after  the  date  of  the  same  protection. 

[y]  In  a  writ  of  error  brought  by  an  infant  upon  a  fine  levied,  M  21  E.  3. 24. 
the  plaintife  sued  a  scire  fadcu  against  the  conusee,  for  whom  a  «^B*  ^' 
protection  was  cast,  and  the  court  examined  the  age  of  the  plain-  y^^^^' 
tiffe,  and  by  inspection,  adjudged  him  within  age,  and  recorded  35  H.  6. 48. 46. 
the  same,  and  then  allowed  the  protection;  and  this  can  be  no  ^  B.  4.  8. 
mischiefe  to  the  plaintife :  whereupon  it  followeth,  that  albeit  ^3  ^  3  ^^' 
the  plaintife  dyeth  afterwards  before  the  fine  be  reversed,  yet,  protaet  78. 
after  his  age  adjudged  and  recorded,  his  heire  shall  in  that  case  (Post  380.  b. 
reverse  the  fine  for  the  nonage  of  his  ancestor,     [aj  And  so  it  —•  j^'^f  j3q  \ 
was  resolved  in  the  case  of  Kekewiche{l)  in  a  wnt  of  error  [a] 'paseh.i2.Ja. 
brought  by  him,  by  the  opinion  of  the  whole  court  of  the  kind's  Regit,  in  the 
bench.     Otherwise  it  is  if  the  plaintife  dyeth  before  his  age  in-  Ki'»«'»  Bench, 
spected. 

[6]  Note,  in  judiciall  writs  which  are  in  nature  of  actions,  m  13  e.  3.    . 
where  the  partie  hath  day  to  appeare  and  plead,  there  a  protec-  Ptoteot  72. 
tion  doth  lie;  as  in  writs  of  scire  facias  upon  recoveries,  fines,  J}*^3'  \^^^' 
judgements,  &c.     Albeit  by  the  statute  of  W,  2.  essoignes  and  43  e.  3]  ig^'  19. 
other  delayes  be  ousted  in  writs  of  sdrefadasy  yet  a  protection  37  H.  8.  32. 
doth  lie  in  the  same.     So  it  is  in  a  quid  juris  damcU,  and  the  ^  ^  ^  ^^' 
like.   But  in  writs  of  execution,  as  Jiabere  facias  seinnam^  elegit^  47  s'  3,'  5.' 
execution  upon  a  statute,  capias  ad  satisfaciendum,  feri  facias,  17  E.  3.  88. 
and  the  like,  there  no  protection  can  be  cast  for  the  defendant;  }^^*  ^  .^^ 
because  he  hath  no  day  in  court,  and  the  protection  extendeth  ^^  2.  eap.  46. 
onely  adplacita  et  guereUu,  and  must  be  sdlowed  by  the  court, 
which  cannot  be  but  upon  a  day  of  appearance. 

[c]In  a  writ  of  disoeit  brought  against  him  that  obtained  and  M  20  E.  3. 
cast  a  protection  upon  an  untrue  surmise  in  delay  of  the  plaintife,  Pro^^  ^3- 
that  protection  is  allowable.    In  an  action  brought  upon  the 
statute  of  labourers  a  protection  doth  lie,  ei  sic  de  similihus, 

{d\  To  the  sixth,  no  writ  of  pxotection  can  be  allowed,  unlesse  [d\  36  VL  8. 2. 
it  be  under  the  great  seale,  [*}  and  it  is  directed  generally.  Artie,  roper. 

48  B.  3.  Petition,  19.  [*]  2  Go.  17.  Lane's  ease.    8  Go.  88.  TroUop'i  ease. 

20  H.  8.  26.    2B.  4.4.    38  H.  8.  23. 

[e]  To  the  seventh,  the  courts  of  justice,  where  the  protection  M  43  B.  3. 
is  cast,  are  to  allow  or  disallow  of  the  same,  bee  they  courts  of  Protect.  98. 

record 


(1)  S.  C.  Mo.  844. 
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record  or  not  of  record,  and  not  the  skerifei  or  any  other  officer 
or  minister. 
[/]  21 E.  4. 18.        [/]  To  the  eighth  the  protection  may  be  cast,  either  by  any 

stranger,  or  by  the  partie  himselfe.    An  in&nt  feme-coYert,  a 
monke,  or  any  other,  may  oast  a  protection  for  the  tenant  or  de- 
fendant.    And  this  difference  there  is  when  a  stranger  casteth 
y]  S8  A  8. 23.    it,  and  when  the  tenant  or  defendant  casteth  it  himselfe;  [^]  for 

the  defendant  or  tenant  casting  it,  he  must  shew  canse  where- 
fore he  ought  to  take  adyantf^j^  of  the  protection;  but  aa 
estranger  neede  not  shew  any  caoae,  bat  that  the  tenant  or  de- 
fendant is  here  by  protection. 
[k]  44  B.  3. 12.  [A]  As  to  the  ninth,  a  protection  may  be  avoyded  three  maa- 
47  B.  3. 6.  QQf  0f  ^ayes.     First,  upon  the  casting  of  it  before  it  be  allowed. 

Secondly,  by  repeale  thereof  after  it  be  allowed.    (2)  By  disal- 
lowing of  it 'many  wares;  as  for  that  it  lieth  not  in  that  action, 
or  that  he  hath  no  day  to  cast  it,  or  for  materiall  variance  be- 
tweene  the  protection  and  the  record,  or  that  it  is  not  under  the 
[t]  18  R.  2. 0. 16.  great  seale,  or  the  like,    [t]  Thirdly,  after  it  be  allowed,  by  Jb^ 
}}^'f,^JP'        note$cimtM;  as  if  any  tarry  in  the  country  without  going  to  the 
22  H.  6.  50.        service  for  which  he  was  retained  over  a  oonyenient  time  after 
30  h!  6. 3.  that  he  had  any  protection,  or  repaire  from  the  same  service 

ii  S'lM*  ^^^  information  tnereof  to  the  lord  chancellor,  he  shall  repeale 
1  H.  6. 0.  *  ^^^  protection  in  that  case  by  an  JknoteacimuB.  But  a  protection 
42  B.  8. 9.  shall  not  be  avoyded  by  an  averment  of  the  partie  in  that  case, 

44  E.  8. 2.  because  the  record  of  the  protection  must  be  avoyded  by  matter 

loiis!^  of  as  high  nature. 

Protect  80.    34  B.  8.  ib.  119. 


Tk]  44  B.  8. 4.         [k]  19^  There  is  a  clause  in  the  protection  to  this  flSl.l 
12. 47  B.  3. 0.     effect:  prcsKiUilnu  minimi  vdUtwriiy  si  conHngai  tjp-  [^    b.    J 

I^toot  119.       '*'*'^>  ^*  ^  ^^^^^^^  eoitri  prasdicH  reeedere.     Or,  n 
28  H.  6. 8.  '       conHngai  iter  iUud  non  arriperey  vel  injra  iQum  terminum  d 
84  H.  6.  22.       partibui  trannn^xrinis  redire.    Whereupon  there  be  two  con- 
32  h!  6*  1         elusions  to  bee  observed. 

First,  that  thouffh  the  protection  be  allowed  by  the  court  for 
a  yeare,  yet  if  it  be  repealed  by  an  Innotetcimutf  that  the  re- 
^  sommons  or  re-attachment  shall  be  granted  upon  the  repeale 

within  the  yeare;  for  the  protection  that  was  allowed  had  the 
said  clause  in  it.  And  of  tiiat  opinion  be  our  later  bookes;  and 
the  repeale  by  Innote9eimu$  should  serve  for  little  purpose,  if 
the  law  should  not  be  taken  so. 

Secondly,  that  albeit  he  that  had  the  protection,  either  manB- 
turog  or  pro/edurcB,  retume  into  JSngland,  and  haply  be  arrested 
and  in  prison,  yet,  if  he  came  over  to  provide  munition,  habili- 
ments of  warre,  victuals,  or  other  necessaries,  it  is  no  breach  of 
the  said  conditionall  clause,  nor  against  the  act  of  13  Ru^rd 
2.  cap.  16,  for  that  in  judgement  of  law  comming  for  such  things 
as  are  of  necessity  for  the  maintenance  of  the  warre,  maratur  ac- 
cording to  the  intention  of  the  protection  and  statute  aforesaid. 
And  thus  much  of  the  two  first  protections,  cum  daumlA  voltimugj 
pro/edurm  and  moraiwrm, 
m  Begifiram  [H  As  to  the  third  protection  cum  dautuid  vohmw,  the  kinff 

281.  li.  by  his  prerogative  regularly  is  to  be  preferred  in  payment  en 


(2)  The  sense  requires  thirdfy  here ;  and  that  where  thirdly  is,  it  should  be 
/ourthfy.    But  the  print  in  the  former  editions  is  as  we  have  given  it. 
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his  duty  or  debt  by  his  debtor  before  any  sabjeot,  altbongb  the  ss  H.  8.  e.  29. 
king's  debt  or  duty  1^  the  latter ;  and  the  reason  hereof  is,  for  in  the  prMmble 
that  tKesaurw  regis  est/undamentum  bdli,  etjirmamentum  pacts,  1^  **  ?[^  .o 
(I)  And  thereupon  the  law  gave  the  king  remedy  by  writ  of  pro-  is  e.  S.    ' 
teotion  to  protect  his  debtor,  that  he  should  not  be  sned  or  ibid.  M. 
attached  until  he  paid  the  king's  debt    Bnt  hereof  grew  some  fVV^is*'  ^ 
inconvenience,  for  to  delay  other  men  of  their  suits,  the  king's  8BUs.Di«r,l97. 
debts  were  the  more  slowly  paid.     And  for  remedie  thereof  [m]  Rot  P^t 
it  is  enacted  by  the  statute  of  25  E,  8.  that  the  other  creditors  »^  J-  «•  P***- 1- 
may  have  their  actions  against  the  king's  debtor,  and  proceed  to  n|ii  26  E.  8. 
judgement,  but  not  to  execution,  ufllesse  he  will  take  upon  him  cap.  19. 
to  pay  the  king's  debt,  and  then  he  shall  have  execution  against  1^^*^  f  ?^\ 
the  kinc's  debtor  for  both  the  two  debts.     ,  ^^'  ^^-  "*-^ 

This  Kind  of  protection  hath  (as  it  appeareth)no  oertaine  time 
limited  in  it.     But  in  some  cases  the  subject  shall  be  satisfied 
before  the  king;  [n]  for  reeularly  whensoever  the  king  is  inti-  M  41 B.  8. 16. 
tied  to  any  fine  or  duty  by  the  suit  of  the  party,  the  party  shall  ll »'  ^  T|* 
be  first  satisfied  as  in  a  aecies  tantum.     And  so  if  in  an  action  4  b.  4.  *XA. ' 
of  debt  the  defendant  denie  his  deede,  and  it  is  found  against 
him,  he  shall  pay  a  fine  to  the  king,  bnt  the  plaintife  shall  be 
first  satisfied ;  and  so  in  all  other  like  cases.     And  so  it  is  in 
bills  preferred  by  subjects  in  the  star-chamber,  there  costs  and 
dammages  (if  any  be)  shall  be  answered  before  the  king's  fine, 
as  it  is  daily  in  experience. 

The  fourth  protection  cum  dausuid  volumus  is,  when  a  man 
sent  into  the  king's  service  beyond  sea  is  imprisoned  there,  so 
as  neither  protection  pro/ecturm  or  vwraturce  will  serve  him; 
and  this  hath  no  certaine  time  limited  in  it;  [o]  whereof  you  M  lUgiftsnpe 
shall  reade  at  large  in  the  Register^  and  F,  JV.  A  '•  ^^  B.  28.  C. 

[p]  Now  we  are  at  length  come  to  protedtions  cum  dausulA  [p]  Vldo  7  Co. 
nolumus  ;  all  which,  saving  one,  are  of  grace,  and,  as  hath  beene  ^>  ^*  CUTin's 
said,  are  implyed  under  the  generall  protection ;  for,  as  Fitss»  *****     **  ^'^  ** 
Kerhert  saith,  every  loyall  subject  is  in  the  king's  protection.    Of 
these  protections  of  grace,  you  shall  not  read  mncn  in  onr  yeare 
books,  because  they  stayed  no  actions  or  suites.    [^]  Of  the  [9]  lU^t  260. 
divers  formes  of  these  you  shall  reade  at  large  in  the  Register ,  and  7^^'q^'i?^' 
F,  N",  B.  which  were  too  long  and  needlesse  to  be  here  recited,      p.  q]  h.  Regis- 

Tbe  protection  cum  claustdd  nolumus,  that  is  of  right^  is,  that  t«r,  280.  StatnL 
eveiy  spirituall  person  may  sue  a  protection  for  him  and  his  v*  4^  S*  ^  a 
goods,  and  for  the  fermors  of  their  lands  and  their  goods,  that  t'lntt  i. 
tney  shall  not  be  taken  by  the  king's  purveyor,  nor  their  car- 
riages or  chattels  taken  by  other  ministers  of  the  king,  which 
writ  doth  recite  the  statute  of  14  E.  3. 

Of  these  protections  I  cannot  say  any  thing  of  mine  owne 
experience ;  for  albeit  queene  Elizaheth  maintained  many 
warres,  yet  she  granted  few  or  no  protections ;  and  her  reason 
was,  that  he  was  no  fit  subject  to  be  imployed  in  her  service 
that  was  subject  to  other  men's  actions,  lest  she  might  be 
thought  to  delay  justice  (2.) 

(1)  See  ante  80.  b. 

(2)  Since  lord  Coke's  time  protections  have  fiJlen  wholly  into  disuse ;  lord 
Gutts,  a  famous  officer  in  the  reign  of  William  the  third,  being  the  last  person 
indulged  with  one,  of  whom  onr  Reports  take  notice.  8  Biackst  Gomm.  8th 
ed.  289,  and  8  Lev.  882.  However,  it  is  still  usual  in  acts  of  parliament  to 
guard  against  the  use  of  protections  iv  suits,  to  which  persons  aotug  under  the 
authority  of  the  legislature  are  parties. — [Note  206.] 

Vol,  I.— i8 
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Sect.  200. 

J^  HE  fifth  iSj  where  a  man  is  entred  and  professed  in  religion.  If  such 
a  one  stie  an  action^  the  tenant  or  defendant  may  shew^  that  such  a  one 
is  entred  into  religion  in  such  a  place,  into  the  order  of  Saint  Benet,  and 
is  there  a  monkeprofessed^  or  into  the  order  of  friers^  minors  or  preach- 
erSy  and  is  there  a  brother  prof  essed,  and  so  of  other  orders  of  religion,  ^c. 
and  ashe  judgement  if  he  shall  he  answered.  And  the  cause  is  this  ;  thalt 
when  a  man  entreth  into  religion,  and  is  professed,  he  is  dead  in  the  law^ 
and  his  sonne,  or  next  eoiuin  incontinent  shall  inherit  him,  as  well  a$ 
though  he  were  dead  indeed.  And  when  he  entreth  into  religion,  he  may 
mah^  his  testament,  and  his  executors  ;  and  they  may  have  an  action  of 
debt  due  to  him  before  his  entry  into  religion,  or  any  other  action  that 
exeetUors  may  have,  as  if  he  were  dead  indeed*  Aytd  \f  that  he  make  no 
exeeutours  when  he  entreth  into  religion,  then  the  ordinary  may  commit 
the  administration  of  his  goods  to  others,  as  if  he  were  dead  indeed. 

W  Bra«t  lib.  6.  "  TJNTRED  and  professed  in  rdigum,"    [a]  ftirlt  flSS."! 

fo.  415. 421.  •'^-'  is  to  be  observed,  that  a  man  doth  enter  into  I     «^«    J 

fo/89.    Fl«ta,  'O^gioi^  &t  his  first  comming,  and  liyeth  onder  obe- 

lib.  6.<ml41.  dience;  but  he  is  not  professed  till  a  yeare  be  past,  or  some 

H^  Ml**  tA  *^°^®  ^^  probation.     And  he  is  said  to  be  professed,  when  he 

iLoa  93!  h!  ^^^  taken  the  habit  of  religion,  and  vowed  three  things,  obe- 

3  H.  0. 24.  dience,  willfal  poverty,  and  perpetual  chastity.    And  therefore 

I K  8.  9.  our  author  saith  here,  entred  a/nd  professed, 

I  XI.  4.  2. 

14L  21 R.  2.  "Ato  the  order  of  friers,  minors  [5],  or  preachers,*'  It  ap- 
Jndgment,  263.  peareth  in  our  bookes,  that  of  friers  there  were  foure  orders,  vii. 
f Port.  13?" J?^  minors,  augustins,  preachers,  and  carmelites;  and  the /rancw- 
^6]  4  H.  4.  OS.  17.  cani,  capuchini,  and  observantes,  are  included  under  the  title  of 
5H.8.oa.  12.  minors;  and  they  were  called  observants,  because  they  be  not 
oonventuall  or  joyned  together  in  a  brotherhood,  but  live  sepa- 
rately, and  bind  themselves  to  observe  more  strictly  the  rites  df 
«]  BrMtton,  their  order  [c]  Ckm  quis  semd  se  religioni  confulerU,  renunciat 
b.  421.  b.  omnibus  quce  sceculi  sunt,  habitd  distinctione,  utrium  hahitum  pro- 

bationis  suscq>erit,  vd  htUntumprofessionis. 


^ 


S 


^'Ee  is  dead  in  the  law,**  Oiviliter  mortuus,  or  mortuus  sseculo, 
[cQ  Bneton,  \^  There  is  a  death  in  deede,  and  there  is  a  oivill  death,  or  a 
fo.  301. 42S.  death  in  law,  mors  dvilis  and  mors  naturcdis,  as  here  it  appeareth  ; 
neUk^Ub.  6  *^^  therefore  to  oust  all  scruples,  leases  for  life  are  ever  made 
ea.  41.       *       durinff  the  naturall  life,  &o,  (1)  If  the  father  enter  into  religion, 

then  snail  his  sonne  and  heire  have  an  assise  of  mordanoester, 
[•IF.  N.  B.  193.  and  the  writ  shall  say,  [e]  Si  W,  pater  dec,  die  quo  Mit  Juibitum 
6  B.  4.  3.  religionis  assumpsit,  in  quo  habUuprofessusfuit,  ut  dicitur, 

''As 

(1)  See  ace.  2  Co.  48.  b.  Blackst.  Comm.  8th  ed.  v.  1.  p.  182.  y.  2. 121. 
But  by  lord  Coke's  observing  here,  that  natural  is  added  to  oiut  all  scrupiesj  it 
seems  as  if  he  did  not  conceive  it  to  be  absolutdy  neoessary. — ^[Note  207.] 
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[183.1     99^  As  wdtaB^unt^h  he  were  dead  indeed.^'  But  yet 
b.    J  to  three  purposes,  profession,  that  is,  the  ciyiU  death, 
hath  not  the  effect  of  a  naturall  death. 

First,  this  civiil  death  shall  never  derogate  from  his  owne  grant, 
nor  be  any  mean  to  avoid  it.    And  therefore  if  tenant  in  taile 
maketh  a  feoffment  in  fee,  and  entreth  into  reliffion  his  issae 
rthall  have  no  formedon  daring  his  life ;  because  that  should  be  (?•  N.  B.  150.r.) 
in  dero«ition  of  his  own  grant,  and  be  a  meane  to  avoyd  the  same. 

[/]  Secondly,  it  shall  never  give  her  availe,  without  whose  [/]  32  B.  i. 
consent  he  could  not  have  entred  into  religion,  and  therefore  his  E^n^^^^' 
wife  after  his  civill  death  shall  not  be  indow^,  untill  his  natu-  CoUasion,  29. 
rail  death.    Bat  if  the  wife  after  her  husband  hath  entred  into  88  E.  8. 
religion,  alien  the  land  which  is  her  owne  right,  and  after  her  5? J*/?/**  **" 
husband  is  deraigned,  the  husband  may  enter  and  avoid  the  (Ante,  83.  b.) 
alienation.  *" 

Thirdly  it  shall  not  worke  any  wrong  or  prejudice  to  a  stranger 
that  hath  a  former  right;  and  therefore  if  the  disseisor  entreth 
into  religion,  and  is  professed,  so  as  the  land  descends  to  his 
heire,  yet  this  descent  shall  not  toUe  the  entrie  of  the  disseisee. 

[g]  A  woman  cannot  be  professed  a  nunne  during  the  life  of  [jr]  6  E.  i.  8.  a. 
her  husband.  But  some  do  hold  a  diversitie,  [A]  that  cmte  camo-  [A]  18  H.  6. 83. 
lem  copulam,  the  husband  or  wife  may  enter  into  religion  without  P*'  ^o^^*^ 
any  consent,  but  poni  camalem  copuiam  neither  of  them  can 
without  consent  of  the  other. 

[i]  But  if  a  man  holdeth  lands  by  knights  service,  and  is  pro-*  U]  81  E.  8. 
fessed  iu  religion,  his  heire  within  age,  he  shall  be  in  ward,  [k]  If  rj?i^^*S°i^' 
I  be  disseised,  and  my  brother  releaseth  with  warranty,  and  is  ^,xJnty  Tl. 
professed  in  relieion,  and  the  warranty  descendeth  upon  me,  this  ytd.  the  dhapter 
warrantie  shall  oind  me ;  because  I  am  his  heire,  and  such  in-  of  Wamnty, 
hcritance  as  my  brother  had  shall  descend  upon  me.  Posttos.  b. 

SAnd  if  one  joyntenant  be  professed  in  religion,  the  land  m  21  B.  2.  * 
survive  to  the  other.     If  a  man  or  woman  m  professed  in  •^ndgm.  268. 
religion  in  Normandiey  or  in  any  other  foraine  part,  such  a  pro-  ^^^'*'  ^®^'  ^'^ 
fession  shall  not  disable  them  to  bring  any  action  in  England, 
because  it  wanteth  triall ;  but  they  must  be  professed  in  some 
house  of  religion  within  this  realme,  for  that  may  be  tried  by 
the  certificate  of  the  ordinarie,  so  as  of  foraigne  professions  the 
common  law  taketh  no  knowledge  (IV     [mj  And  yet  in  some  [m]  10  E.  8. 511. 
case  one  that  is  professed  in  religion  within  the  realme  shall  have  L^  ^  ^     g^ 
an  action ;  as  if  he  be  made  an  executor,  or  if  he  be  an  adminis-  5  hT?.  25! 
trator,  he  shall  maintain  an  action,  not  in  his  owne  .right,  but  in  21  H.  6.  80. 
right  of  the  dead.  8  H.  S.  24. 

[n]  If  a  monke  be  made  a  bishop,  or  a  parson,  or  a  vicar,  he  M  i4  B.  8. 9. 
shall  have  an  action  concerning  his  bishopricke,  parsonage,  or  i^^h^^^i^'  '' 
vicarage,  et  He  de  nmilthus. 

[o]  And  if  a  monke  be  fiirmer  of  the  king,  yielding  a  reni^  [o]  2  H.  4  7. 
he  shall  have  an  action  concerning  that  farme.     And  albeit  S  ^*  f'  h 
LUdeUm  speaketh  generally  of  one  that  is  professed  in  religion,  44  s.  8. 4. 
yet  must  it  not  be  understood  of  Uie  soveraiffne  or  head  of  the  20  E.  3.  Vil.  10. 
religious  house,  as  of  the  abbot,  prior,  or  the  uke ;  f*]  for  albeit  Ja^*?**^^'  * 

[«]  Braet  fo.  416, 416.  429.    Mir.  0.  2.  leek  14.    14  H.  4.  87.  b.  SH.  7. 26. 
Vid.  Sect.  296.    14  B.  4.  86. 

ihey 

t  ProhiMf  —UUmt  718, 786»  786  A  787 ;  flw  IW*  LitOoon  toaeAM  Ool  wanuK^  dweendi 
aUoay*  to  the  keir  al  eowmum  law. 


(1)  See  ante  8.  b.  n.  7.  to  which  add  the  arguments  of  the  case  of  Thaml^ 
and  Fleetwood,  1  Stra.  847.    Com.  207.  10  Mod.  118. 255.  406.  9  Mod.  54. 
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they  be  professed  in  religion,  yet  by  the  polioie  of  the  law,  thev 
are  persons  able  to  purchase,  and  to  implead  and  to  be  impleaded, 
to  sue  and  to  be  sued,  for  any  thing  that  conoemes  the  house 
of  religion ;  for  otherwise  the  house  might  be  prejudiced,  and 
other  men  also  of  their  lawful  actions.  And  this  is  the  ancient 
[  pi  Mir.  «M  law  of  England^  as  it  appeareth  in  these  words,  [p]  des  hieM  det 
"^^^  ffents  de  rdigion  appeiU  Vcuslion  cd  chie/e  en  9on  noimepur  luy  et 

mm  coveni.    But  what  if  a  monke,  &o.  were  beaten,  wounded,  or 
imprisoned,  &c.  doth  the  law  give  no  remedie  therefore  ?    Yee^ 
M  2t  Aw.  87.     yerily ;  [g]  for  in  that  case  the  abbot  and  the  monke  shall  joyne 
22  b!  s!  2^  ^'    ^^  '^  ftetion  against  the  wrongdoer;  and  if  the  writ  be  addamnufn 
87  H.  i.  8*.  tpntu  prtorxt,  the  writ  is  good ;  and  if  it  be  ad  damnum  ip$orufn 

8S  H.  6.  M.  it  is  ffood  also.  Also  if  a  monke  be  by  a  conspiracie  fitlsely  and 
aS^IZ^V^^'  ^^i^'i^^J  indicted  of  felony  and  robberie,  and  afterwards  is 
Brt,  26L  la#fully  acquitted,  his  soveraigne  and  he  shall  joyne  in  a  writ  of 

22  B.  8. 2.  conspiracy  and  the  like.  And  where  LitUetan  speaketh  of  a  man 

!!  S'  •'  h  \      that  is  professed  in  religion,  the  same  law  is  of  a  nunne,  tanett- 

24  B.  8.  84.  D.  .  ,f  ^  ^ .  ^  °  J . 

45.  7B.  2.  montaltSj  mutatu  muianau, 

NoDabilitie,  3. 9.  [r]  A  wife  18  disabled  to  sue  without  her  husband,  as  much  as 
tl  ^J?;  ^*  ft  monke  is  without  his  sovereiffn ;  and  yet  we  read  in  books  that 

[#1*2  H.  4.  £  7.  A.  ^^  some  cases  a  wife  hath  had  abilitie  to  sue  and  be  sued  with- 
n  Bnlttr.  140.  out  her  husband :  [«]  for  the  wife  of  sir  Robert  Belknap,  one  of 
1  R  ^  »?*'  **^*  *^®  justices  of  the  court  of  common  pleas,  who  was  exiled  or 
400.^     ^         banished  beyond  sea,  did  sue  a  writ  in  her  owne  name,  without 

'her  husband,  be  being  alive ;  whereof  one  said  ecce  modo  fnirum 
fuod/oemtna  feri  breve  regtty  wm  nominando  tnrum  cemjttnctum 
robore  legts, 
[t]  10  B.  8. 58.        m  King  Edward  the  third  brought  a  qtuire  impedxt  against 

the  lady  of  MaUra»er$;  and  she  pleaded,  that  she  was  covert  of 
baron ;  whereunto  it  was  replyed  for  the  king,  that  her  husband 
the  lord  McUtraver$  was  put  in  exile  for  a  certaine  cause }  and 
she  was  ruled  to  answer. 
[«]  1  H.  4. 1.  b^       fu]  King  ffenrte  the  fourth  brought  a  writ  of  ward  against 

Sikd  B,  who  pleaded  that  she  was  covert  baron,  &c.  whereunto 
it  was  replied  for  the  king,  that  her  husband  for  a  crime  that  he 
had  committed  against  the  king  and  the  peers,  was  relegate  or 
exiled  into  G^ascait/ney  there  to  remaine  untill  he  obtained  the 
king's  ffraoe ;  and  Gtucoigne  chiefe  justice,  ex  assentti  teewrum 
awarded  that  she  should  answer. 

Sir  I%o,  Efferton,  lord  chancellor,  in  his  argument 


which  he  published  apart  by  himself  in  9^  uolvin*9  ri88.1 
case,  de  past  natii  demanded  what  former  president  L  ^  J 
there  was  for  the  warrant  of  the  lady  Belknap's  case  in 
2  J7.  4.  7.  (1)  which  occasioned  me  to  search,  and  upon  search  I 
found  that  the  like  judgment  had  been  fiven  before  at  the  parlia- 
ment holden  in  Crast,  fyiph.  an,  19  Edw,  1.  where  the  case  was, 
PI.  in  PtfUam.  that  Thomas  of  Wetland  beinft  abjured  the  realme  for  felony  in 
^  ''  ^'  the  yeare  before  Margerie  de  Mose  his  wife,  and  Richard  sonne 

of  the  said  Thomas,  exhibited  their  petition  of  right  unto  the  par- 
liament, for  the  mannor  of  Sobbir,  wherein  her  husband  had  but 
an  estate  for  life  jojptly  with  her,  and  the  inheritance  in  Richard 
the  son  by  fine.  The  earle  of  Glouoetter,  lord  of  the  fee,  (who, 
claiming  the  land  by  escheat,  had  taken  the  possession  thereof) 
aUedge^judct  nan/uitjuriconsonwrn^uod  aliqua/otmima  uUraret 

(1)  See  Ellem.  Aignm.  in  the  case  of  thejpoff  noH.  66. 
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in  altguoi  terrcu  vivente  mariio  tuo,  ed  quddprm/aiui  Tkonuu 
abfuravii  regnvm^  ei  cuihuc  vivit;  et  anerU  idem  comet  nim^am 
hu/vsmodi  C€uumaccidit9ey  et  inde  petit  pott  mvUat  dUegaiionet^ 
fiuddposntprtediciummaneriumtenereutetehiutamniam.  Svper  Note  the  Moiant 
^^per  iptum  dominwn  regem  proeeq>tum  Juity  qudd  tamjuiie^  trUll  of  diflenlt 
9ui  de  utro^ue  banco  qudm  cKteride  regno  mtOj  tarn  militesqudm  ■*•**•"  *"  ^^* 
9erviente$  in  legibus  et  conmetudinibut  Anglian  eocperti^  fnande^ 
refUur,  quOd  essent  coram  rege  et  efus  contUio,  dx,  ad  certioran-' 
dum  iptum  regem^  gualiter  et  quomodo  in  casu  itio /uerii  proce^ 
dendum,  et  qualiter  temporibus  prceteritii  et  antecettorum  ntorum 
in  casibut  consimilibtu  fieri  conenevity  et  interim  tcrutantur  re- 
corda  de  connmilibut ;  ubi  recitn  aiur  duo  vel  tret  consimiles  casrn,  xhe  gnat  avtho- 
Et  ^tfta,  lic^prHu  non  videbcUur  aliquibut  juri  contonum /uistCy  ritj  of  Jndieud 
qudd  uxor  in  vitd  viri  iecundwn  tanctam  ecdetiam,  auaHter-  'J?*'^'"*  ^"" 
cunque  deliquittet  quoad  forum  regium  nonponet  nee  aeberet  d 
viro  suo  tiparari,  et  tic  quicquid  foret  in  pomeMtione  uxorit  con* 
verteretur  in  potettaiem  viri  tuiy  et  hoc  mani/ett^  imminueret 
contra  coneuefudinem  regni;  et  etiam  quia  quidam  duhitabanty 
qudd  de  pouestionibus  et  bonis  uxorit  virpossit  aUwalithr  tut- 
tentari:  tamen  coram  consilio  domini  regit,  vocatit  theta/uraf^  et 
baronibut  etjutticiariit  de  utroque  banco,  concordaium  ett  qudd 
prcedicia  Margeria  rehabeat  ta&m  teitinam,  dsc,  tecundv/m  pur' 
portum  finis  prsedict,  doc.  (2)    Patet  etiam  contimile  exemplum 
tempore  Henrici  patrit  regit,     I  have  cited  this  Bolemne  resoln-  A  solemn  re«olii«- 
tion  the  more  at  large,  because  there  be  many  excellent  thin^  tionof  theUwin 
to  be  obser?ed  in  it:  so  as  by  that  which  hath  been  said,  it  ^     ^"^ 
plainly  appeareth,  that  this  opinion,  concerning  the  habilitv  of 
the  wife  of  a  man  adjured  or  banished,  was  not  first  hatched  by 
the  judges  in  Henry  the  fourth's  time.     And  here  is  to  be  ob- 
served, that  an  abjuration,  that  is,  a  deportation  for  ever  into  a 
forreine  land,  like  to  profession,  (whereof  our  author  speaketh 
here)  is  a  civil  death ;  and  that  is  the  reason  that  the  wife  may 
brinff  an  action,  or  may  be  impleaded  during  the  naturall  life  of 
her  husband.    And  so  it  is,  if  by  act  of  parliament  the  husband  i  Bot.  868.  n. 
be  attainted  of  treason  or  felony,  and  saving  his  life,  is  banished  ^  ^-  ^^}^ 
for  ever,  as  Belknap,  &c.  was,  this  is  a  civill  death,  and  the  wife 
may  sue  as  a  feme  tole.    And  hereby  you  may  understand  your 
bookes,  which  treat  of  this  matter,     lout  if  the  husband,  by  act 
of  parliament,  have  judgement  to  be  exiled  but  for  a  time,  which 
some  call  a  relegation,  that  is  no  civill  death  (3).     And  in  ^.  2.  (S  Inst  217.) 
an  abjuration  is  called  a  divorce  betweene  the  husband  and  wife.  1^  ^  .a. 
Sed  oput  ett  interprete;  for  by  law  no  subject  can  be  exiled  or  sJ^^ivodln 
banished  his  country,  whereby  he  shsil  perclere  patriam,  but  by  parliMneniiipoB 

the  makiDg  of  the  Btatate  of  35  E.  1.  ea.  1.  ezilinin  Hugonia  de  Spencer  patris  et  llltt 

tempore  E.  2.    31  E.  1.     Cai  in  vita,  31.,   (Ante  3.  a.) 

authority 


(2]  The  whole  record  of  Weyland's  case  is  amongst  the  collection  of  Parlia- 
mentary Records  lately  published;  and  by  this  it  appears  that  lord  Coke  is  not 
very  accurate  in  the  tcords  of  his  extract.  1  Pari.  Bee.  66.  Amongst  other 
deviations  from  the  record,  one  is,  that  he  mentions  (teo  or  three  like  catet  to 
have  been  recited,  whereas  in  the  record  the  only  one  taken  notice  of  is  that  of 
Matilda  the  wife  of  Robert  Cisscfr,  in  the  reign  of  Henry  the  third.— (^Note  208.] 

(8)  But  though  it  is  not  a  civil  death,  yet  for  the  time  the  effect  is  the  same 
to  the  wife;  and  therefore  it  is  equally  necessary  that  she  should  have  a  right 
to  sue  alone.  For  the  authorities  on  this  subject,  see  4  Yin.  152.  1  Com. 
Dig.  18.    Carth.  149.— [Note  209.] 
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andioritj  of  parliament,  or  in  case  of  abjaration,  and  that  muat 
be  upon  an  ordinaij  proceeding  in  law,  as  it  was  in  this  caae  of 

Another  example  we  have  in  our  bookes  to  this  effect.  If  the 
hnsband  had  aliened  the  land  of  his  wife,  and  after  had  commit- 
ted felony  and  beene  abjured  the  realme,  the  wife  shall  have  a 
cm  ta  vita  in  his  life-time,  agreeable  with  the  said  resolntron  in 
parliament,  for  that  the  abjuration  was  a  civill  death  (4). 

See  in  the  ReguUr^  a  woman  was  banished  out  of  the  towne 
of  CaUce  for  adultery,  by  the  law  or  custome  of  that  place,  and 
R«glitfo1.         there  appeareth  c/kartojxzre?ona<«mw^ro  mv/ttfreftaitnif^.    Sed 
313.  K  not  wm  habemut  ttdem  eotuuetudinem, 

[•]  Vide  in  my  [a]  But  by  the  common  law,  the  wife  of  the  king  of  England 
uifikoe  io  the  is  an  exempt  person  from  the  king,  and  is  capable  of  lands  or 
^b^Jaalftw  tex^oments  of  the  gift  of  the  king,  as  no  other  feme  coYert  is,  and 
before  the  Con-  BUty  Buc  and  be  sued  without  the  king;  for  the  wisedome  of  the 
qneek.  common  law  would  not  have  the  king  (whose  continual  care  and 

so  B*  a!  6  ^'  study  is  for  the  publike,  tt  circa  ardua  regni)  to  be  troubled  and 
IS  b!  8.  l!  disquieted  for  such  private  and  petty  causes:  so  as  the  wife  of 

22  &  S.  2'l  the  cing  of  England  is  of  ability  and  capacity  to  grant  and  to 
49  £l  &  take,  to  sue  and  be  sued  as  a  femewsole  by  the  common  law. 

11  H.  4.  67.  14  B.  S.  Voaeber,  110.  20  E.  S.  Nooftbil.  9.  81  E.  8.  Qnar.  imp.  146. 
3H.7.14.  19H.6.2.  28  H.  6. 18.  7  H.  7.  7.  a.  26  H.  6.  Aidleroy,24.  Flet  li. 
2.  ea.  63.  in  fine.    PL  Com.  281.    StannC  Pror.  10  b.    (Anne  8.  a.) 

[6]  18  &  8. 1  r^}  And  such  a  queene  hath  many  prerogatives;  as,  she  shall 

88  E.  8.  find  no  pledges,  for  such  is  her  dignity,  as  she  shall  not  be 

P.'k  b!  101.  A.  «n«roed. 

The  queene  nor  the  king's  sonne  are  restrained  by  the  statute 

of  1  H.  4.  cap.  6,  concerning  grants  by  the  king, 
[e]  18  B.  8.  32.        [c]  In  a  quart  impedit  brought  by  her,  some  say,  that  plenarty 
24  B.  8. 86. 76,    ig  ^q  plea,  no  more  than  in  the  case  of  the  king. 
]d\  82  B.  8.  [d\  If  any  bailife  of  the  queene's  bring  an  action  concern 'ng 

9  b!  8*88  *^®  hundred,  he  shall  say,  in  contemptum  domini  regis  et  regince. 

Plo,  260. '  19^  The  queene  shall  pay  no  telle.  flSj 

fe]  F.  N.  B.  [ej  If  the  tenant  of  the  queene  alien  a  certaine  part  |_    b. 

286.  A.  of  nis  tenancie  to  one,  and  another  part  to  another, 

the  queene  may  distrains  in  any  one  part  for  the  whole,  as  the 

king  may  doe;  but  other  lords  shall  distrains  but  for  the  rate; 

and  therefore  where  the  queene  so  distraineth,  there  lyeth  a  writ 
r/lir. If.  B.  de  onerando pro  ratd portione.  [/] The  writ  of  right  shall  not 
^*  '*  be  directed  to  the  queene  no  more  than  to  the  king,  but  to  her 

bailife.     Otherwise  it  is  when  any  other  is  lord. 
^]  14  B.  8.  [^]  In  case  of  aide  prior  of  the  queene,  it  is  domina  regina 

Yo^er,  no.  incomuUa,  and  the  cause  of  the  aide  prier  shall  not  be  counter- 
22  b!  s!  8.  b.  pleaded  no  more  than 'in  the  king's  case.  And  see  where  the 
17  E.  8.  65.  aide  shall  be  granted  of  the  kins  and  queene,  and  where  of  the 
^b'Az'^'        queene  onely,  and  she  of  the  kmg.     \K\ But  a  protection  shall 

15  B.  8.  Aide  del  taj,  66.    10  £.  3. 18.    26  H.  6.  Aide  le  rov,  24.  [%]  21  B.  8. 18. 

34  B.  8.  Protect  122.    11  H.  4.  67.  b. 

be 


] 


(4)  Yid.  Mich.  9  &  10  £.  1.  Rot.  46.     A  vbift  ghaU  have  a  torit  of  deceit    . 
Mainit  her  htuhand',  who  levies  a  fine  in  her  name, — ^Yid.  Bot.  Pari.  3  &  4 
S.  4.  n.  42.     Special  ad  to  enable  the  duchess  of  Exeter  to  act  as  a  single 
woman  during  the  life  of  her  husband,  who  was  attainted  of  treason.     Hal. 
MSB.— See  the  act  in  Ro.  Pari.  v.  5.  p.  648.— [Note  210.] 
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m  be  allowed  egaiuBt  the  qoeene,  but  not  against  the  king.    Nei- 

ii  ther  ahall  the  qoeene  be  saed  by  petition,  but  by  a  prcecipe. 

[i]  The  queene  is  not  bound  by  the  statute  of  Marlebridge  iot  [,-]  so  b.  3.  6. 
k  dnving  a  distresse  into  another  country. 

r^]  If  any  doe  compasse  the  death  of  the  queene,  and  deolare  rib]  L'estKt.  do 

it  by  any  overt  &ot,  the  very  intent  is  treason,  as  in  the  ease  of  ^^  B* '.  de  Pro- 

theking.  dittanibu.. 

\l]  No  man  may  marry  the  queene  dowagerwithout  the  king's  m  not  Puri. 
lioenoe.  (1).     But  let  us  now  retume  to  LUiUUm,  »  H.  6.  no.  7. 

^^HetnaymakehuteiianieiUandhMexecn^^  \m'\li  [m]4E.4.25. 

A»  be  bound  to  the  abbot  of  i>.    J.,  is  professed  a  monke  in  the  o  B.  4.4. 
same  abbey,  and  after  is  made  abbot  thereof,  he  shall  have  an  ^  f '  4  \g  ^ 
action  of  debt  against  his  owne  executors.  22  h!  6. 6. 

5  H.  V.  25!  b. 

**  Then  the  ordinary  may  eammU  the  admintttratum^  <S9c.  a$ 
if  he  were  dead  indeed"     [n]  Note  the  statute  of  81  E,  3.  ca.  [»]  pL  Oom. 
11,  that  giveth  actions  to  the  administrators,  speaketh  of  a  man  280, 281.  Qreit» 
that  dies  intestate,  which  by  the  authority  of  LMetan  eztendeth  ^"^^«  «*m- 
as  well  to  a  ci?i]l  death  as  to  a  naturall. 

Sect.  201. 

^BE  sixth  isy  where  a  man  is  excommunicated  hy  the  law  of  holy 
church,  and  he  sueth  an  action  reaU  or  personaUj  the  tenant  or  de^ 
fendant  may  pleade,  that  hcythat  sueth,  is  excommunicated,  and  of  this 
it  behoves  him  to  shew  the  bishop* s  letters  under  his  scale,  witnessing  the 
excommunication,  and  aske  judgment  ;ifhe  shaU  be  answered,  ^c.  But 
in  this  case,  if  the  demandant  or  plaint{fe  cannot  deny  it,  the  writ  shaU 
not  abate  (le  breve  n'abatera  my)  but  the  judgment  shall  be,  that  the 
tenant  or  defendant  shall  go  quit  without  day,  for  this,  that  when  the 
demandant  or  plaintife  hath  purchased  his  letters  of  absolution,  and 
shewed  them  to  the  court,  he  may  have  a  resummons,  or  a  reattachment, 
upon  his  originall,  after  the  nature  of  his  writ*  But  in  the  other  five  cases 
the  writ  shall  abate,  ^c.  if  the  matter  shewed  may  not  be  gainsaid. 

"EXCOM- 

(1)  We  have  searched  in  vain  for  the  parliamentary  roll  of  8  Hen.  6,  cited 
in  the  margin  as  an  authority  for  this  position.  It  is  neither  amongst  the 
printed  Statutes  at  large,  nor  amongst  the  Rolls  of  Parliament  lately  published. 
Yet  it  is  taken  notice  of  as  a  statute  in  the  Abridgment  of  Parliamentary 
Records.  Cott.  Rec.  589.  In  another  of  lord  Coke's  works,  he  dtes  it  as  of 
the  8  Hen.  6.  See  2  Inst.  18.  But  we  cannot  find  any  such  statute  in  print.* 
It  is  not  meant  by  this  to  doubt  the  existence  of  such  a  statute.  We  only 
apprize  the  reader  of  the  inaccuracy  in  the  reference  to  it.  For  the  doctrine 
of  marriages  of  the  royal  family,  we  refer  the  curious  reader  to  the  opinion 
of  the  judges  in  the  reini  of  George  the  first,  when  they  were  consulted  on 
the  prerogative  claimed  oy  the  king  over  his  mnd-children ;  and  to  the 
debates,  whilst  the  act  of  the  last  reign  for  regulating  the  future  marriages 
of  the  royal  family  was  under  the  consideration  of  parliament  See  Fortesc. 
Rep.  401.  12  Oeo.  8.  c.  11.  Ann.  Ree.  for  1772,  and  the  two  protests  of  the 
dissentient  lords  in  Joum.  Dom.  Proc.  o  March  1772. — [Note  211.] 

[*  In  1  Bl.  C.  226,  there  is  a  reference  to  this  statute  of  8  Hen.  6.  4  Riley 
Plao.  Pari.  672;  where  the  statute  can  be  found  at  length.] 
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42  B.  3.  18. 
tl  H.  e.  St. 

21  E.  4.  49. 


^ 


yi\l^n^VL\^b.  ^^'EJXCOMMUNICATEDj   excomm%nte4Uvt, 

*^**itf  «*^^*  **^'''     [^Jl  '^*^  fi***  poierii  habere  l^pram  in  carport^  iia 

^^  ^  ^^  aniiiul.  Excommunicato  inierdiciiur  omnts  aehu  legidmutf 

Britton,  oa.  49.    ita  qudd  agere  non  poUat^  nee  aUqjum  convemre,  lic^  tjme  ab 
fo.  125.  aliu  pomt  conveniri. 

?  ?'  pIm^'s.)       Exoommwiicatio  eei  ntkU  aliud  ^dm  eeneura  d  casmane  vei 

judice  eccUeiaetico  prciata  el  injltcta,  privans  legitimA  oooMitw- 
r*]jr.  K.  B.  nione  tacrameniarum,  etauandogue  hominum.  [*]  It  is  divided 
i^^*  into  the  greater  and  the  lesser.  Minor  etij  per  guam  gui$  d  taero' 

mentorumparticipationecoMcientid  vel  iententid  arceaiur.  Ma- 
jor eetj  qwBf  non  idum  d  sacrameniorumf  ver^ttn  eliam  Jiddium 
commimione  excluditf  et  ah  omni  cuUu  legitimo  emaral  et  dividit. 
[6]  Brmoton,        But  either  uf  them  both  disableth  the  party.  [bifOum  exeomukm- 
426.  b.  Mc.         nieatOy  autem,  nee  orare^  nee  loqui,  nee  palam^  nee  a6- 

econdiU,  nee  vemi  licet,  eaccq^guibusdampereonit.  Bat  flS^L.! 
eTenr  1^  ezoommnnication  disableth  not  the  party.  L  ^'  J 
[e]  80  B.  8. 16.    [<^J  ^^  bailifoB  and  oommons,  or  any  other  corporation 

~^         i^gfip^g&te  of  many,  brins  an  action,  excommengement  in  the 
bulifes  shall  not  disable  them,  for  that  they  sne  and  answer  by 
attorney.    Otherwise  it  is  of  a  sole  eorporation.    Bnt  if  execu- 
tors or  administrators  be  excommunicated,  they  may  be  disabled; 
because  they,  which  converse  with  a  person  excommunicate,  are 
d\  B—  Aiiio.     excommunicate  also,     [d]  If  a  bishop  be  defendant,  an  excom- 
)l«ri,  <ML  7.        munication  by  the  same  bishop  against  the  plaintiffe  shall  not 
^^\'  1*0  disable  him,  and  it  shall  be  intended  for  the  same  cause,  if  an- 

9  h!  7. 21.'  other  be  not  shewed. 

10  H.V.  8  A  9.  18  E.  8.  68.  28  B.  8.  97.  16  E.  8.  Ezoom.  5.  20  &  8.  ibid.  9.  8  H.  4.  S. 
[e] Bnoton,  "  The  bishop's  letters  under  his  scale"  fe]  None  can  certifie 
lib.  6.  fo- ^®*  ^*  excommengemeut  but  only  the  bishop,  unlesse  the  bishop  be 
20  h1  6. 17!  beyond  sea  or  tn  remotis;  or  one  that  hath  ordinary  jurisdiction, 
20  B.'8.*Bxeom-  and  is  immediate  officer  to  the  king's  courts,  as  the  archdeacon 
mengement,  ^  of  Richmondj  or  the  dean  and  chapter  in  time  of  vacation. 
44  e!  8!  lb!  28/ '  ^r\  ^^^  ^^  ancient  time  every  officiall  or  commissary  might 
11 H.  4. 14.  testify  excommengement  in  the  king's  court  ]  and  for  the  mia- 
F.  N.  B.  64, 66.  ohiefe  that  ensu^  thereupon,  it  was  ordained  by  parliament, 
s^H^  6  ^  ^  ^^  ^^^  °^^^  should  testifie  excommengement  but  the  bishop  onlv. 
Regiatr.  67.  [^]  If  ^  bishop  certifie  that  another  bishop  hath  certified  him, 
(8  Co.  68.  that  the  partie  which  is  his  diocesan  is  excommunicated,  this 
i  Bo.  Abr.  888.)  oertificat  upon  another's  report  is  not  sufficient.  [A]  If  the 
[/]  11 H.  4.  62.  bishop  of  JKomCf  or  any  other  having  foraigne  authority  doth 

11  iL  excommunicate  any  subject  of  this  rc^lm,  and   certifieth  so 

ifx^k  ^.  Biuch  under  his  scale  of  lead,  this  shall  not  disable  the  party; 

F.  N.  B.  66.  for  the  common  law  disallowes  all  acts  done  in  disability  of  any 

(Dy.  871.  b.  subject  of  this  realm  bv  any  forraine  power  out  of  the  realme, 

^^^n'a  as  things  not  authentique,  whereof  the  judges  should   give 

SzMm.  4.  allowance,     [t]  If  the  bishop  certifieth  the  excommunication 

81 E.  8*.  ib.  4.  under  seal,  albeit  he  dieth,  yet  the   certificate   shall  serve. 

A  6. 80  A88. 19.  m  Si  quis  innodatus  Juerit  per  excommunicationes  diversas  pro 

4  H '7  IdT  aivertis  ddictis,  et  pro/ert  literas  absolutionis  de  und  sententia, 

12  B.  4. 1*6.  non  erit  absohUuSy  quousq-uc  de  omnibus  cdiis  absolvatur, 

14  H.  4. 14.  [%]  U  B.  8.  Exoom.  8.    8  E.  2.  ibid.  26.        [k]  HiU.  14  E.  8. 
Coma  rege,  London,  in  TheMnr.    (Ante  97.  a.    Pott  844.) 

'^  Bishop"  EpiecopuSy  a  bishop,  is  regularly  the  king's  imme- 
diate officer  to  the  king's  court  of  justice  in  causes  ecclesiasticall, 
and  all  the  bishoprickes  in  England  are  of  the  king's  foundation, 
m  17  B.  8.  f.40.  and  the  king  is  patron  of  them  all ;  [/]  and  at  the  first  they  were 

26  B.  8.  cap.  do  Proyisi.    26  H.  8.  on.  10.    8  Co.  78,  le  OMO  do  donno  A  ohMtor  de  NonHoh. 
Mat  Par.  peg.  62.    Vid.  Soot  188, 184. 

donatiTOy 
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donatiTe,  and  so  it  appeares  by  our  bookes,  and  by  acta  of  par- 
liamenti  and  by  history,  and  tbat  was  per  traditionem  annvU  <b 
pattorciu  hacuU^  i.  e.  the  crosier  (V).    And  king  Btnry  the  first. 
Doing  persuaded  by  the  bishcm  or  Rome  to  mM[e  them  electiTO 
by  their  chapter  or  coyent,  renised  it  (2).  rm]Bat  kingJbAn  by  [m]  Rot  Patant 
his  charter  aoknowledffinff  the  custome  and  right  of  the  crowne  \^  January,  n 
in  former  times,  yet  ^ted  de  ctmmunican^  hanmum,  that  l^'^^^^^^**^ 
they  should  bee  eligible,  which  after  was  confirmed  by  diTors  262.   86  E.  i. 
aots  of  parliament     And  afterward  the  manner  and  order,  as  I<'e>t*t  de  Car- 
well  of  election  of  archbishops  and  bishops,  as  of  the  confirmation  ^^^^j^!^  ^*  ^ 
of  the  election  and  consecration,  is  [n]  enacted  and  expressed  in  ProTia s. 
the  statute  of  26  K  8.    But  by  the  statutes  of  81  H,  8.  and  1  18  R.  2.  oa.  2. 
E.  6.  (8)  they  were  made  donatiye  by  the  king's  letters  patents,  M  26  H.  g. 
both  which  statutes  are  repealed  (4),  and  the  statute  of  25  H.  8. 
doth  yet  remaine  in  full  force  ana  effect  (5). 

And 

(1)  Mr.  Washington,  one  of  the  writers  against  the  dispensiog  power  in  the 
reign  of  James  the  second,  insists,  that  in  the  Saxon  times  bishoprics  were  oon« 
feired  in  parliament;  and  that  the  king's  investiture  was  subsequent  to  such 
election.  For  proof  of  this  position,  one  of  his  chief  authorities  is  the  follow- 
ing passage  in  Ingulphus :  A  mvitU  annit  ante  retroactu  nuHa  erat  dectioprc^ 
IcUarum  mere  libera  et  canonica;  ted  omnee  du/ttaie$f  tarn  epiicopomm  qudm 
ahbaiunif  regis  curia  pro  9uA  complacentid  conferebat.  Ingulpn.  Hist.  fol. 
509.  b.  Observat.  on  Eiccles.  Jurisd.  24.  Another  instance  relied  on  is  the 
election  of  Wulstan  bishop  of  Worcester,  which  Matthew  Paris  describes  in  the 
words  following :  UlUanuSy  electa  ad  archiq>i9copaium  Eboracentem  AldredOj 
UTUinimi  consensu,  tarn  deri  qudm  toHus  plebis^  rege  insuper^  ut  guem  veUent 
sihi  digerent  prsRsuUm  et  animarum pastoremf  annuente^  in  ^piscopum  efusdem 
loci  digitur.     Matth.  Par.  Hist.  20.— [Note  212.] 

(2)  After  some  struggles,  Henry  gave  up  the  point  of  investiture ;  but,  accord- 
ing to  Mr.  Washington,  elections  of  bishops  continued  as  before  till  king  John's 
time;  and  he  says,  there  are  precedents  of  many  bishops  elected  in  parliament 
in  the  reigns  of  Stephen  and  Henry  the  second.  Observat.  on  Eccles.  Jurisd. 
88,  and  2  Spelm.  Condi.  42  k  119.— [Note  213.] 

(8)  31  H.  8.  c.  9,  and  1  E.  6.  c.  2.  jBut  the  former  statute  only  relates  to  the 
new  bishoprics  erected  by  Henry.   See  Bastall's  3d  ed.  of  Stat. — [Note  214.] 

(4)  But  notwithstanding  the  repeal  of  the  1  E.  6,  the  election  of  bishops  is, 
as  that  statute  emphatically  expresses  it,  mere  shadow^  colour^  and  pretence; 
for  by  the  25  of  Hen.  8.  if  they  do  not  elect  the  jperson  recommended  by  the 
king's  Utter  missive,  which  accompanies  his  congi  aelire^  they  incur  the  penal- 
ties of  a  prsemunire.  See  s.  7.  There  is  no  such  statute  now  in  force,  in 
respect  to  deaneries,  which  we  have  observed  in  a  former  note;  and  yet  the 
election  to  the  old  deaneries  is  in  practice  controlled  by  the  king's  letter  mis- 
sive, as  much  as  the  election  to  bishoprics.  See  ante  95.  a.  note  4.  It  is  pro- 
bable, therefore,  that  the  letter  missive  is  of  considerably  greater  antiquity  as 
to  both  than  the  statute  of  Henry  the  eighth.  Ibid. — [Note  215.] 

(5)  This  was  once  doubted;  for  the  1  Mar.  st.  2.  c.  2,  which  repealed  the  1 
Edw.  6,  was,  by  an  oversight,  as  it  seems,  wholly  abrogated  by  the  1  Jam.  1. 
c.  25,  instead  of  being  abrogated  merely  so  far  as  relates  to  the  marriage  of 
priests.  At  length,  however,  the  judges  held,  that  the  1  E.  6.  c.  2,  was  virtu- 
ally repealed  by  the  1  &  2  Ph.  k  M.  c.  8,  and  1  Elix.  c.  1.  See  Tracts  b^ 
Antiq.  Soc.  v.  8.  p.  416.  12  Co.  7. — ^It  is  observable,  that  lord  Coke,  in  this 
his  account  of  the  patronage  of  bishoprics,  omits  distinguishing  those  of  the 
old  foundation  from  those  of  the  new.  But  this  is  material,  the  latter  being 
still  donative  by  letters  patent,  according  to  the  statute  of  31  H.  8.  which  au- 
thorised their  erection.   See  81  H.  8.  c.  9,  in  Bastall's  edition  of  the  Statutes. 

—As 


134.  a.  134.  b.]        Of  Vfflenage.    L.  2.  C.  11.  Sect  201. 


0 


&• 


And  wbere  Litdeion  saith,  that  the  bishop  under  his  seale 
o]  2  &  3.  must  testifie,  &c.  it  is  to  be  knowne,  [p]  that  none  but  the  kins^s 

!;orone,  160.  oourts  of  record,  as  the  oourt  of  common  pleas,  the  king's  beneh, 
24^.^8.^83.  justices  of  gaole  delivery,  and  the  like,  can  write  to  the  bishop  to 
44  e!  s!  28!  oertifie  bastardy,  mnlierty,  loyalty  of  matrimony,  and  the  like 
8  R.  2.  ecclesiastical  matters^  for  it  is  a  mle  in  law,  that  none  bnt  the 

(2^^£r^5^89 )  ^^S  ^'^  ^^  ^  ^^^  bishop  to  Certifier  and  therefore  no  infe- 

riour  conrt,  as  London,  Nonotehf  Yorke,  or  any  other  incorpora- 
[p]  41  B.  8.  tion,  can  write  to  the  bishop,  bnt  \j>]  in  those  cases  the  plea 
18  b!  8  61  ™^^  ^  removed  into  the  court  of  common  pleas,  and  that  court 
14  H.  4  26!  must  write  to  the  bishop,  and  then  remand  the  record  againe. 
8  H.  4. 12.  And  this  was  done  in  respect  of  the  honor  and  reverence  which 

F^§'b.^'6*e      ^^  ^^  ^^^  ^  ^^  bishop,  being  an  eoolesiasticall 

judge,  Jl9^and  a  lord  of  parliament  by  reason  of  the  f  184:.l 
baronie  which  every  bishop  hath  (1).     And  this  was  L     ^"     J 
a]  8  B.  8.  59.     the  reason  [a]  a  quare  impedU  did  not  lye  of  a  church 
^H.  6. 33.        in  Wales  in  the  county  next  adjoyning,  for  that  the  lordship's 

Brooke,  109.    36  H.  6.  80.    U  H.  6.  8.    24  E.  3.  83. 

marchers 

—-As  to  the  Iruh  and  WeUh  bishoprics,  about  which  lord  Coke  is  silent^  the 
former,  by  force  of  the  Irish  statute. of  2  Eliz.  c.  4,  are  made  donative  by  the 
kinff's  letters  patent;  but  what  the  latter  are,  we  cannot  at  present  inform  the 
reader,  Mr.  Browne  Willis's  Survey  of  the  Cathedrals,  which  is  the  only  book 
we  are  possessed  of  on  the  subject,  not  stating  how  the  Welsh  bishops  are 
created.— [Note  216.] 

(1)  Ago.  ante  70.  b.  94.  a.  &  97.  a. — We  have  already  taken  notice,  that  accord- 
ing to  lord  Hale,  the  title  by  which  bishops  sit  in  parliament,  is,  not  having 
baronial  possessions,  but  usage  and  custom;  and  that  his  notion  had  been  ably 
controverted  by  bishop  Warburton.  Ante  70.  b.  n.  2.  However,  on  farther 
investigating  the  subject,  we  incline  to  concur  with  lord  Hale.  But  then  it  is 
with  some  Uttle  addition.  In  the  Anglo-Saxon  times  the  bishops  certainly 
were  admitted  to  sit  in  parliament;  and  as  this  was  prior  to  their  holding  their 
estates  by  a  baronial  tenure,  it  could  not  then  be  on  account  of  their  baronies; 
nor  will  it  be  easy  to  suggest  any  other  probable  reason  for  their  presence 
during  that  period,  than  an  usage  founded  on  the  propriety  of  having  the  heads 
of  the  church  to  guard  it  from  injury,  and  to  assist  the  other  members  of  the 
legislature  in  their  deliberations  on  religion  and  other  ecclesiastical  concerns. 
At  the  Conquest,  as  all  agree,  the  possessions  of  the  bishops  were  converted 
into  baronies;  and  for  a  long  time  after  they  were  summoned  to  parliament  as 
barons  by  tenure.  But  it  is  no  less  certain^  that,  for  many  centuries  past,  they 
have  been  called  to  sit,  without  any  regard  to  their  temporal  possessions,  or  the 
tenure  by  which  they  are  holden;  whion  is  more  especially  true  in  the  instance 
of  the  new  sees  erected  by  Henry  the  eighth,  the  bishops  of  these  never  having 
had  any  estates  by  a  baronial  tenure,  and  consequently  having  no  claim  to  be 
called  to  parliament  otherwise  than  as  prelates  of  the  church,  and  bv  reason  of 
the  usage,  which  had  so  long  before  prevailed  in  respect  to  their  order.  If  all 
this  be  so,  then,  though  the  bishops  once  sat  in  parliament  for  their  baronies, 
yet  lord  Coke's  position,  which  imports  that  they  still  sit  by  the  same  title,  is 
not  strictly  accurate;  but  we  should  rather  adopt  lord  Hale's  idea  of  their 
sitting  by  usage  as  more  applicable  to  the  present  circumstances.  Perhap^ 
indeed,  lord  Coke  only  meant  to  refer  to  the  more  ancient  reason  of  their  being 
summoned  to  parliament,  and  thence  to  infer,  that  in  presumption  of  law  they 
are  still  deemed  to  be  called  on  the  same  account;  in  which  case  there  is  littb 
more  than  a  difference  of  words  between  him  and  lord  Hale.  As  to  bishop 
Warburton's  hypothesis  on  thi»  subject,  we  still  think  that  he  shows  great 
abilily;  bnt  at  tne  same  time  we  cannot  help  owning,  that  he  appears  to  ns  to 
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marchers  oould  not  write  to  the  bishop:  [&] neither  duJl  conn-  N  i^  B-  3. 
Bance  be  granted  in  a  qiiare  impedit^  because  the  inferior  court  jari«dict  2?' 
cannot  write  to  the  bishop.     And  herewith  agreeth  antiquitie.  40  B.  8. 2. 
[c]  NvUtu  cUiuiprsRter  regem  potest  epiicopo  demandare  inquiii-  Vid«  Beot.  184. 
tionem  faciendam.     [d']  And  another  speaking  of  loyaltie  of  [f^  ^^^^ 
marriagey  nee  alius  qudm  rex  super  hoc  4einandaret  eptscopOj  ^^  TltiA,  lib.  5. 
gwd  indeinquireret,  EpiscopiiscUUriusmandcUumj  qudm  regis,  cap.  14  f. 
non  tenetur  obtemperare.    And  therewith  agreeth  Brition  also.    ^"^^  ^^^*  ^^*  ^* 

*  '^  The  writshaU  not  abate  (le  breve  n'abatera  my),  dkc,"  Abater 
is  a  French  word,  and  signifieth  detiruere  or  prosUmerey  to  de- 
stroy or  prostrate.  And  abatement  de  brie/e  is  a  prostration  or 
OYerthrowiog  of  the  writ. 

P]  "  Shail  go  quit  without  day,  dscJ*     That  is,  to  go  quiet  r«]  Bmot  1. 5. 
without  any  continuance  to  any  oertaine  day;  and  therefore  the  fol.  425. 
defendant  is  not  bound  to  any  oertaine  attendanoe,  untill  the  ^5  ^13  ^ '4^?* 
party  purchaseth  his  letters  of  absolution,  and  the  re-attachment  $  ass.  p.  12/ 
or  resummons  be  sued,  the  entry  of  which  award  is  ideo  loquela  Vide  Sect  691. 
prasdicta  remaneai  sine  die  quosque,  iShc. 

''  Dayy  Diesy  [e]  in  legall  understanding  is  the  day  of  appear-  [«]  51  h.  3. 
ance  of  the  parties,  or  continuance  of  the  plea.     And  you  shall  cap.  1  A  2. 
understand,  that  first  in  all  reall  actions  there  are  dies  communes  ^l^^^J'  ^v^* 
common  daycs,  whereof  you  shall  reade  in  divers  ancient  statutes. 

[/]  Also  in  all  summons  upon  the  originall  there  must  be  fif-  [/]  Articul. 
teene  dayes  after  the  sommons  before  the  appearance.     [^]  But  Jg^'og^^',^' 
if  the  originall  be  returned  tarde  and  sommons  oZioagoeth  forth,  r^j  g  g,  g*  20. 
there  must  be  nine  returnes  betweene  the  teste  and  the  retume.  80  H.  6. 85. 
And  80  in  other  judiciall  processe  in  reall  actions,  saving  if  conu-  ?o^]'*'.^ljS  ?**• 
sans  be  demanded  to  be  holden  within  his  manner,  there  processe  ^      '         ' 
shall  be  awarded  from  three  weekes  to  three  weekes. 

And 

f  /( thould  he  <u  it  9eem9,  Fleta,  lib,  5.  cap  25. 

have  too  much  indulged  in  speculation,  more  adverting  to  what  struck  him  as 
the  most  rational  and  proper  grounds  of  admitting  the  bishops  into  the  house 
of  lords,  than  to  the  fact  of  the  real  title.  He  represents  the  bishops  to  sit  as 
barons  by  tenure  so  far  as  regards  the  judicial  capacity  of  the  lords,  and  as 
prelates  of  the  churchy  so  far  as  the  lords  act  in  a  legislative  character.  But  the 
fact  on  which  he  builds  the  first  part  of  his  distinction  fails  him ;  because,  for 
the  reasons  already  stated,  the  bishops  no  longer  have  baronies  by  tenure,  n<»r 
have  had  any  for  several  centuries  past.  Besides,  independently  of  this,  the 
whole  of  the  speculation  seems  to  us  unfounded  in  any  sufficient  authority 
and  consequently  the  mere  offspring  of  modern  refinement ;  our  simple  and 
unlettered  ancestors,  when  they  laid  the  foundations  of  the  English  parliament, 
not  being  likely  to  have  acted  under  the  influence  of  a  policy  so  deep,  as  the 
nice  distinction  thus  attributed  to  them  necessarily  supposes.  At  present  we 
have  only  to  add  further  on  this  curious  and  difficult  subject,  that,  as  we  have 
touched  it  so  slightly,  our  observations  should  be  understood  as  intended  to 
convey  only  a  general  idea.  Should  the  reader  have  occasion  to  penetrate 
more  deeply  into  the  subject,  he  must  consult  the  several  pieces  published  in 
1679  on  the  controverted  question,  whether  the  bishops  can  vote  in  the  preli- 
minary steps  of  a  bill  of  attainder ;  particularly  the  tracts  by  bishop  Stilling- 
fleet  and  Mr.  Hunt  for  the  right,  and  those  by  lord  Hollis  against  it.  See  1 
Burn.  Hist.  fol.  ed.  460.  2  Stillin^eet's  Eccles.  Cas.  228.  Hunt's  Arjpment 
for  the  Right  of  the  Bishops  in  Capital  Cases,  128.  Hollis's  Remains,  lz2.  See 
further,  Seld.  tit.  Hon.  ed.  1678,  p.  697.    Staunf.  PL  C.  158.— [Note  217.] 
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And  before  the  statate  of  orHadi  super  charUu  in  all  Bom- 
[9]  Mir.  e^  t.  mons  and  attachments  in  plea  of  land  there  shdl  be  contained 
Knwt  Ub.  6.  foL  *^^  *«""«  of  fiftoene  days,  [a]  And  it  apneaieth  as  well  bj  the 
834, 4  lib.  4.  statntes  as  by  the  ancient  antkors  of  the  law,  who  wrote  Mfore 
foL  256.  the  statute,  that  thisjras  the  ancient  common  law ;  and  the  rea- 

FietafLe 'c!  i*  *^?  ®^  ^^^^  ^^^^  ddfBs  giyen  in  reall  actions  was  the  recovery 
12  E.  4. 16.  beinff  so  dangerous,  that  the  tenant  might  the  better  provide 
[*]  11 H.  6:  23.  him  Doth  of  answer  and  of  proofes.  [*]  But  by  consent  they 
21 1' ^3*^2?''^*  may  take  other  than  common  dayes. 

15  Aw.'  ^°^  ^^  ^  ^^^  amisse  to  note  what  the  ancient  law  was  in  pro- 

ceeding against  a  man  for  his  life.     And  therefore  heare  what 
Brittoni  1 10.  b.  BritUm  saith  :  Sur  le  presentment  de  oe$t  felony  (under  which  he 

includeth  also  treason;  voihns  nofus  (for  he  wrote  in  the  king's 

name)  que  tresious  ceuxy  que  ent  •er/  endtteSf/ixce  le  viscont  haUt- 

ment  prenderj  et  sa/ement  lour  corps  en  prison  ffarder^  et  que  ilz 

sont  menes  devant  nous,  ou  devant  nos  justices:  et  pur  ceo  que 

nvUuyne  soit  disgamis  de  lour  respons^voilonsque  ceux,  que  issmi 

soient  prise,  que  ilz  eynt  temps  depurveyer  lour  retpons  lb  jour 

au  meyns  silz  leprient,  et  en  dementiert  soient  sa/ement  gardes, 

M  FortMeae  in   [r]  Vide  Fortescue  of  this  matter.     And  see  the  Mirror,  that  in 

dUms^Le^m      ®^™®  ^^*®^  ^^®  partj  convicted  had  forty  daycs,  or  at  least  thirty 

AngUjB.  ^^r-    ^7^8  to  shew  somc  matter  to  disturbe  (that  is,  to  arrest)  judge* 

ror,  0. 4.  Soot     inent,  which  now  I  know  is  gone  in  desuetudinem,  and  great  cz- 

Sept  ohoees  dis-  pedition  is  now  made  in  pleas  of  the  crowne  concerning  the  life 

ment  mortSa^     ^^  ™^^'     '^^  ^  morte  hominis  nulla  est  cunctatio  longa. 

Tt]  9  Co.  118.  b.      [«]  And  the  use  of  the  king's  bench  at  this  day  is,  that  if  the 

riTi^'^L'ssg*?**  ^^^^^  ^  committed  in  another  county  than  where  the  bench 
^     °'        '^      sits,  and  the  indictment  be  removed  by  certiorari,  there  must  be 

fifteene  dayes  betweene  every  processe  and  the  retume  thereof; 

but  if  it  be  committed  in  the  same  county  where  the  beuch  sit, 

they  may  proceed  de  die  in  diem  ;  but  so  they  will  do  rarely. 

But  let  us  retume  againe  to  the  common  pleas. 
a]  Artio.  roper.      Secondly,  there  is  a  day  called  dies  specialis;   [a]  as  in  an 
^art.  ^i  aapn.  assise  in  the  king's  bench  or  common  pleas,  the  attachment 

11  Am,  30.  *      ^^  ^^^  ^  ^^  dayes  before  the  appearance.     Otherwise  it  is 

12  Ass.  4.  before  justices  assigned.  But  geneially,  in  assizes,  the  judges 
s^iL  ?*  'a'  i  ™^^  ^^^  ^  speciall  day  at  their  pleasure,  and  are  not  bound  to 
9E.4.'6.  a.  the  common  dayes ;  [*]  and  these  daies  they  may  give  as  well 
27  E.  3. 1.  out  of  terme  as  within.  So  upon  an  imparlance  the  court  may 
ravff^W^'m  ^^®  ^^^  speciall  or  particular  day,  but  that  must  be  in  the  terme 
P.  7  Asa.  7.  ^™® '  '^^^  likewise  in  a  scire  facias,  upon  a  fine  or  a  recovery 
14  Ass.  4.  in  a  reall  action,  because  it  is  a  writ  of  execution  ;  and  so  it  is 
24  E.  3.  81.  in  &per  quse  servitia  and  the  like,  and  in  all  judiciall  writs  :  in 
9  E.  4?  18.  processe  against  an  infant  to  judge  of  his  age,  or  where  the  hus« 
12  E.  4. 1*6.  band  prayeth  in  ayd  of  his  wife,  or  in  hpone  at  the  suit  of  the 
8  H.  6.  Error,  87.  defendant,  there  need  not  be  fifteen  dayes.  Also  after  demurrer 
[6]  41  B.^3.'  in  law,  the  court  may  gjive  what  day  they  will,  [b]  And  it  is 
Jour.  16.  '  worthy  the  noting,  that  if  in  an  assise  the  parties  be  adjourned  to 
8  B.  4. 4.  Westm,  usque  15  Paschm,  there  they  be  not  demandable  till  the 


g 


27^8s  33  fourth  dav ;  but  if  it  be  adjourned  usque  diem  Lunse,  or  diem 

[e]  8  B.  2.*  Mortis,  there  the  parties  are  demandable  on  that  day. 
Avowrie,  188.         Thirdly,  M  there  is  a  day  of  grace,  dies  gratia^,  or  a  day  of 

221*3*20''**^'  courtesie.    The  name  doth  shew  of  what  kind  it  is;  and  regu- 

1  E.  '3.  '4.  '  ^^^1  ^^^8  day  is  granted  by  the  court,  at  the  prayer  of 

9  Co.  49.  the  W9^  demandant  or  plain  tife  in  whose  delay  it  is,  and  flS  5  •  1 

«h  *  ^iiV  '^^v®'  **  ^he  prayer  of  tenant  or  defendant.     But  it  is  |_    a.     J 

^^  ws  HIT'S  ^Qx^j  of  observation,  [d\  that  a  day  of  grace  is  never 

S3  H.  6. 42.        [d]  14  B.  8.  Jonr.  24.        16  E.  3.  iUd.  21.    22  E.  8.  9.27  B.  3.  8S. 

gnntedy 
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granted,  where  the  king  is  party  by  aide  prayer  of  the  tenant 
or  defendant ;  nor  where  any  lord  of  parliament  or  peere  of  the 
realme  is  tenant  or  defendant.     [e\  And  sometimes  the  day  that 
is  quarto  dieposty  is  called  diea  orcUice;  for  the  very  day  of  re-  ]^}^fg  ^ 
turne  is  the  day  in  law^  and  to  that  day  the  judgement  hath  re-  is  e.  3.  ibid.  20, 
lation :  but  no  default  shall  be  reoordedi4Ul  th&  fourth  day  be  3S  B.  3. 20. 
pasty  unlesse  it  be  in  a  writ  of  right,  where  the  law  alloweth  no  \i^P\^ 
day,  but  onely  the  day  of  retnme.    This  day  is  sometimes  called  41  s!  3.' ibid.  IS, 
dies  amaris,  and  sometimes  a  diei  daiu9.     But  it  were  too  long  83  H.  6. 42. 
to  enumerate  all.    This  shall  be  sufficient  to  give  the  reader  a  ^  ^*  ^-  ^^' 
taste  to  understand  the  residue  concerning  this  matter.  i>ier,209. 

SO  H.  6. 29.    24  S.  3.  28.    24  E.  S.  BreTe,  551.    Braot  lib.  5.  foi.  367. 

i/]  There  is  also  a  da^  of  appearance  in  court  by  the  writ,  [/]  21  B.  8.43. 
by  the  roll.    By  writ,  when  the  sherife  returns  the  writ  t^nWi" 
By  the  roll,  when  he  hath  a  day  by  the  roll,  and  the  sherife  re-  3  54,  {^^ ' 
tumes  not  the  writ,  there  the  defendant,  to  saye  himselfe  from  0  E.  4. 
corporall  pain,  as  by  iiliprisonment,  or  to  prevent  the  losse  of  ^  ^  ^*  i^* 
issues,  or  to  save  his  freehold  or  inheritance,  may  appeare  by  the  3  j^  ^'  ^* 
day  he  hath  by  the  roll.  12  H.  7. 11.  b. 

[g]  Note,  it  is  said  commonly  that  the  day  of  nisi  prius,  and  ^7  H.  8. 14. 
the  day  in  bank,  is  all  one  day.    That  is  to  be  understood  as  to  ][y  b^'s!  2. 
pleading,  but  not  to  other  purposes.  11  Elts*  Dier, 

There  are  diesjuridid  (which  [K]  BrUUm  calleth  temm  cavenor  28S* 
hies)  and  dies  nonjuridici.    Dies  Juridici  (except  it  be  in  assises)  ^|  ^4  h.*6.V. 
are  only  in  the  tearme.    [i]  And  there  be  also  in  the  tearme  dies  40' e.  3.  31.' 
no7i  juridici.  As  in  all  the  foure  tearmes  the  sabbath  day  is  not  dies  (Cro.  Jam.  640.) 
juridicus,  for  that  ought  to  be  consecrated  to  divine  service  (1).  [3^4^^"""'  ^^^ 
Also  in  Michctelmasse  tearme  the  feasts  of  AU  Saintn  and  of  /2  fnst.  264.) 
AU  Soxdes  (2);  in  HtUarie  tearme  the  Purification  of  the  Blessed  [t]  Mirr.  cap.  3. 
Virgin  Marie  ;  and  in  Easter  terme  the  feast  of  the  Ascension  are  ^^F^^^' 
not  dies  juridici,  but  set  apart  by  the  ancient  judges  and  sages  of  A^oap.V  see?!, 
the  law  for  divine  service.     As  for  Trinity  tearme,  it  sometimes  (Plowd.  265. 
had  seven  dayes  of  retume,  and  was  as  lon^  as  Mickaelmasse  ^^'  ^^'  •J^- 
tearme  is  now :  but  for  avoyding  of  infection  in  that  hot  time  of    '^'     *'*      '^ 
the  yeare,  and  that  men  might  not  be  letted  to  gather  in  harvest, 
three  retumes  (since  Littleton  wrote)  vis.  Crastino  Sancti  Johannis 
BaptistsB,  Octabis  Sancti  Johannis  Baptista:,  and\b  Sancti  Johan- 
nis BaptistcB,  are  by  the  statute  of  32  H.  8.  cut  off,  and  become  32  H.  8.  cap.  21. 
dies  non  juridici.     And  in  those  dayes  the  feast  of  Saint  John 
the  Baptist  was  not  dies  juridicus.     And  the  said  statute,  called 
Dies  Communis  in  Banco,  is  in  divers  points  (since  Littleton 
wrote)  altered,  as  by  the  said  statute  appeareth.    And  in  ancient 
time  respect  and  reverence  was  had  by  law  to  certaine  times,  as  it 
appeareth  \k}  by  the  statute  of  W,  1.  cap.  51,  which  hath  a  short  [jb]  W.  1.  cap. 

l)ut  altimo. 


(1)  Writ  of  summons  in  a  common  recovery  was  made  returnable  in  a 
month  from  the  day  of  Easter,  which  happened  to  be  Sunday;  and  the  tenant 
in  tail  who  was  vouchee,  died  the  same  day.  The  judgment  was  reversed; 
because  it  could  not  be  given  till  the  day  after  the  vouchee's  death,  and  then  it 
came  too  late.  Swan  and  Broome,  4th  part  Burr.  v.  8.  p.  1596.  But  though 
Sunday  is  not  dies  juridicus  for  giving  judgment,  or  awarding  judicial  pro- 
cess, yet  it  is  for  some  other  purposes,  as  for  exhibiting  an  information  on  the 
6  &  6  E.  6,  against  engrossins.     W.  Jo.  156.— TNote  218.] 

(2)  In  consequence  of  the  aobreviation  of  Michaelmas  term,  by  the  24  Gko. 
2.  0.  48,  these  two  days  do  not  now  fall  withiA  it.— [Note  219.] 
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bat  an  excellent  preamble :  vis.  Ik  pur  ceo  que  grand  eharitie 

•erradefairedrofUa  Umis  en  taut  temps,  au  mesttar  terroU  ;  pur* 

vieu  eMtperanentmeni  de$  prelates^  que  oisises  de  navd  duaeitiiif 

mortdauneatary  et  darreine  pre$entment,  Juiaent  pruei  en  le  Ad-- 

venty  en  Sqttuagenme,  et  en  Quaretmey  auocilnen  come  (le  home) 

prentlenqtifies:  et  cm  prtaleroy  cu  evetques. 

ll\  7  Am.  p.  7.         [/]  This  statnto  is  expounded  in  bookes,  which  I  ha^e  onely 

v^K^  irr  Am    *dddy  to  the  end  the  stadions  reader  might  understand  the 

Brittoni     '        bookes  that  darkly  speake  of  this  matter,  and  be  ignorant  of 

foL.134.  b.  nothing  that  belongs  to  the  understanding  of  any  part  of  the  law. 

Now  Advent  is  a  moneth  before  the  feast  of  the  Nativity  of  our 
Satfiour  Christy  so  called  de  advtntu  Domine  in  came,  Stptua^ 
genma  beginneth  ever  on  the  sabbath  day,  and  is  the  third  sab- 
bath before  Shrove  Sunday,  so  called;  because  it  is  the  scTcn- 
tieth  day  before  the  feast  of  Easter,     Sexagesima  is  the  second 
sabbath  before  Shrove  Sunday,  so  named,  because  it  is  the  sixtieth 
day  before  J%uter;  and  so  of  Quinquagesima  and  Quadragenma, 
W  ^'  1-  «*P«     [ml  whereof  you  shall  reade  in  acts  of  ^)arliament,  and  andent 
8  B.  L^Britton    ^'^"^ors  (8).     Now  as  there  be  dies  juridici,  so  there  be  honB 
foL  134,  eA.  53.'   convenicntes,  whereof  the  Mirror  saith,  [it]  abusian,  que  len  tient, 
[»]  Mirr.  lib.  6.  pleas  per  dimenches  (id  est  sahbaihs)  ou  per  auters  jours  de/endus, 
U^Bnci.  lib  4  ^^  ^^ont  le  soleil  levy,  ou  noctantre,  ou  en  dishonest  lieu. 
foL  264.  [o]  Furthermore,  diere  are  (as  ancient  authors  term  them) 

Brittoo,  foL  209.  dies  Solaris  et  dies  lunaris,  secundum  quod  Deus  divisit  lumen  d 
i^simd  *286  )     '^^**>  ^^  quibus  duobus  diebus  effidtur  unus  dies,  qui  dicitur 

artifidalis,  ex  die  prcecedente  et  nocte  subsequente,  qui  constat  ex 
24  horis. 

But  we  at  this  day,  retaining  the  same  method,  do  differ  in 
words.  For  we  say,  dierum  cUii  sunt  naturdles,  alii  artificiales  ; 
dies  naturaiis  constat  ex  24  horis,  et  continet  diem  solarem  et 
nociem :  and  therefore  in  indictments  of  burglary,  and  the  like, 
we  say,  in  nocte  efusdem  diei.  Iste  dies  naturalis  est  xpatium,  in 
quo  sol  progreditur  ab  oriente  in  occidentem,  et  ah  occidente  iterum 
in  orientem.  Dies  artifidalis  sive  Solaris  incipit  in  ortu  solis,  et 
Gen.  cap.  1.  desinit  in  occasu :  and  of  this  day  the  law  of  England  takes  hold 
▼«p.  4,  5.  jjj  many  cases.     Now  divers  nations  begin  the  day  at  divers 

times.     The  Jewes,  the  Chaldeans,  and  Babylonians,  beffin  the 

day  at  the  rising  of  the  sun ;  the  Athenians  at  the  mil ;  the 

Umbri  in  Italy  beginne  at  midday ;  the  ^Egyptians  and  Romanes 

from  midnight ;  and  so  doth  the  law  of  England  in  many  cases. 

Of  all  which  you  shall  reade  plentifull  matter  in  our  bookes,  and 

in  my  Beports,  which  by  this  short  instruction  you  shall  the 

better  understand. 

[p]  Bract,  lib.  5.      [p]  There  is  also  annus  minor  and  major.    The  lesser  yeare 

Britto**  consisteth  of  366  dayes  and  sixe  houres,  whereby  in  every  fourth 

foL209.'a.  yeare  there  is  diesexcrescens,  which  makes  that  vear  to 

il9*have  in  rei  veritate  866  dales,  and  that  is  called  annus  f  13  5.1 
ro]  17  EUi.  major,  [g]  A  quarter  of  a  year  oontaineth  by  legall  L  ^*  J 
(i%L^Ah  computation  91  dayes,  and  half  a  yeare  containeth  l82 

621.)       '         dayes ;  for  the  odde  hours  in  legall  computation  are  rejected ; 
[r]  21  &.  8.        and  by  [r]  the  statute  de  anno  bissextili,  it  is  provided,  qudd 
stot  do  anno      computentur  dies  iUe  excreseens  et  dies proximhproeosdens pro  unieo 
^    *  die,  so  as  in  computation  that  day  excrescent  is  not  accounted. 

A  month, 

(8)  See  further  as  to  dies  non  juridici,  Spelman's  Treatise  on  the  Terms 
amongst  his  Posthumay  page  87* 
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A  month,  mentisy  is  reffolarly  aoooonted  in  law  28  dajes,  and 

not  according  to  the  solar  month,  nor  acoordine  to  the  kalen- 

dar  [$]y  nnleaae  it  be  for  the  account  of  the  hpe  in  a  qwire  M  ^  ^^  0^* 

impedtt.    There  is  mentis  soiarUf  and  mensis  lunaris.    SoUxrU  eU  ^^S^kht^^* 

12  pars  anniy  viz.  spatium  30  dterum  horarum  10  et  minuiorum  521.    Cro.  Jam. 

80,  et  lunaris  est  apatium  28  dierum,  l^^O 

^<  Reswmmims  or  reaHackment/'    These  are  writs  that  the  de- 
mandant or  plaintife,  after  he  hath  obtained  his  letters  of  abso- 
Intion,  may  sue  out  to  bring  the  tenant  or  defendant  againe  into 
court  to  have  day,  to  make  answer  unto  him.     [/]  ^d  these  [4  Bnet  Ub. 
writs  doe  lye  in  all  oases  when  the  plea  is  discontinued  or  put  p*.^^*       ^. 
without  day,  either  in  this  case,  or  in  case  when  the  demandant  7  co!!^29.^. 
or  tenant  lutth  his  age,  or  for  the  non  venue  of  the  justices,  or  (Pott  863.  L) 
in  case  of  a  protection,  or  essoine  de  service  le  roy,  dec.    Of  these 
writs  there  be  two  sorts,  yiz.  general!  and  speciall,  whereof  you 
may  see  presidents,  and  reade  more  at  larse  in  the  case  of  dis- 
.  continuance  of  processe  in  my  Reports,  and  need  not  here  to  be 
inserted. 

'<  Upon  his  original."    This  is  intended  of  his  originall  writs.  Bat  in  the  cm* 
or  of  that  which  is  instead  of  an  originall  writ.     But  note,  that  of  onUawiy  the 
in  the  other  five  cases  the  writ  shall  abate;  and  in  the  case  of  if^he'cbuin!^ 
excommengement  the  writ  shall  not  abate,  but  the  plea  to  be  not  his  pardon, 
put  without  day  untill  the  plaintife  purchase  his  letters  of  abso-  44B»Z.  27. 
lution,  and  sue  out  his  resummons,  or  reattachment. 

In  ancient  times  more  persons  seemed  to  be  disabled  than  these 
six  recited  by  Littleton.    As  first,  he  that  was  a  leper,  and  by 
the  writ  de  leproso  amovendo  wwpropter  contagionem  morbipra^ 
died  (as  the  writsaith)  et  propter  corporis  de/ormitcUem  (as  others 
say)  to  be  removed  from  the  society  of  men  to  some  solitary 
place;  and  thereupon  [u]  it  is  said,  datur  etiam  exeeptio  tenenti  m  Braet.Ub.  5. 
ex  personApetefUisperemptoria propter  morbumpetentis  incurabC-  lol.  421. 
lem  et  corporis  deformitatem  ;  ut  sipetens  Iqprosus  fuerit^  et  tarn 
de/ormis  qudd  oupectus  ejus  sustineri  wm  possii^  et  ita  qudd  d 
oommunione  gentium  sit  sepanUuSy  talis  guidem plojcitare  non po- 
test, nee  Juereditatem  petere.    [x]  And  herewith  Britton  agreeth.  m  Britton, 
Treating  of  disabled  men,  as  men  outlawed,  adjured  the  realme,  loL  89.  k  88. 
attainted  of  felony,  Ac.  he  addeth,  nemesdy  ousts  de  commongents. 

[^]  And  Fleta  saith,  competit  etiam  ei  exeeptio  propter  Iqmim  [y]  Fleta,  lib.  6. 
mani/estam,  ut  sipetens  Uprosus  fuerit,  et  tarn  deformis  ^idd  d  ^^^^T 
communione  gentium  meritd  debet  separari  ;  talis  enim  morbus  ^]^g '  20  part"" 
petentem  rmeUit  ah  agendo.  no.  i4.  F.  N.  B. 

And  if  tnese  ancient  writers  be  understood  of  an  appearance  ^^  Register, 
in  person,  I  think  their  opinions  are  good  law ;  for  they  ought 
not  to  sue  nor  defend  in  proper  person,  but  by  attumey :  for 
they  are  separated  d  commvnione  gentium  propter  contagionem 
morbi  et  deformitatem  corporis. 

Before  the  Conquest,  this  disease  was  not  known  in  England; 
for  master  Camden,  writing  of  Burton  Lazers  in  Leiceeiershire, 
saith,  lalprimis  Normannorum  temporibus  coUectaper  Angliam  r«]  Camden  in 
stipe  nosocomiwn  hoc  constructum  /erunt,  quo  tempore  lepra  {ques  I'^ioeetomhire, 
d  nonnuUis  elqfhantiasis)  gravissmU  vi  eoniagionis  per  Angliam  ^^^  ^        /^ 
serpsit.      And  it  is  called  morbus  eUphantiasiSf  because  the 
skinnes  of  lepers  are  like  to  elephants.     [6]  And  the  law  of  m  Levit  eap^ 
England,  for  the  removing  of  the  lepers  from  the  society  of  men  Jl  jI*''Jr**' 
to  some  solitary  place,  is  grounded  upon  God's  law.  oap.T.TeneT  2. 

♦  It  thoutd  h9  cap.  40,  at  ii  teemt.  jy,  Eegum.  e.  u! 

Also 
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[e]  Bnot  L  5.  [c]  Also  there  was  a  time  when  ideots^  madmen,  and  such  u 
^ttra^f:  89.  ^^^  deafe  and  dumbe  natorally,  were  disabled  to  sae,  because 
jnetoyL  6.0.87.   they  wanted  reason  and  understanding  (tales  enim  ncn  multitm 

distant  d  bruits).  But  at  this  day  they  all  may  sue ;  for  the  salt 
rd]  88  H.  6. 18.  must  ))e  in  their  name,  but  it  shall  be  followed  by  others,  [d] 
F.  K.  B.  27.  G.    ^Q^  QQiiQ^  ^i||^(  when  an  ideot  doth  sue  or  defend,  he  shall  nol 


dOCv* 


(1)  Aoo.  Fitzh.  N.  B.  27.  H.  At  common  law,  infimts  could  neither  sue 
nor  defend,  except  by  guardian;  by  whom  was  meant,  not  the  guardian  of  the 
infant's  person  and  estate,  but  either  one  admitted  by  the  court  for  the  par- 
ticular suit  on  the  in&nt's  personal  appearance,  or  appointed  for  suite  in  general 
bv  the  king's  letters  ^tent  F.  N.  B.  27.  H.  &  L.  Sty.  869.  Bro.  Oaidein, 
pi.  11.  &  17.  But  this  rule  was  found  inconvenient,  it  sometimes  happening, 
that  an  infant  was  secreted  by  those  having  the  legal  custody  of  him,  and  so 
prevented  from  applving  to  have  a  guardian  ad  Itiem  appointed.  Hence  was 
seen  the  necessity  of  permitting  any  person  to  litigate  for  the  in&nt's  benefit| 
who  should  be  disposed  to  risk  the  expense.  On  this  principle  the  statute 
of  Westminster  the  first  enables  any  one  to  sue  as  prochein  amy  for  an  infant 
in  an  assise,  where  the  infant  himself  is  essoigned  by  his  guardian,  or  otherwise 
disturbed  from  suing  the  assise.  8  £.  1.  c.  49.  2  Inst.  261.  The  statute  of 
Westminster  the  second  extended  this  provision,  by  permitting  the  prochein 
amy  to  sue  in  aU  actions ;  and  though  in  this  statute,  as  well  as  in  the  former, 
eloignment  of  the  infant  was  mentioned,  yet  by  construction  it  is  not  deemed 
necessary,  but  the  prochein  amy  may  sue,  whether  that  circumstance  occurs 
or  not,  it  being  considered  merely  as  an  instance  of  the  necessity  of  the  case, 
and  as  such  only  taken  notice  of  by  those  who  framed  the  statute.  18  £.  1. 
c.  16.  2  Inst.  390.  But  notwithstanding  these  statutes,  as  there  is  not  any 
thing  in  them  which  prohibits  the  suing  by  guardian,  we  presume,  that  it  re- 
mains as  lawful  as  it  was  before.  It  is  tnerefore  probable  that  Fitxherbert  and 
lord  Ooke,  when  they  tell  us,  that  an  in&nt  shall  sue  by  prochein  amy,  did 
not  mean  to  exclude  the  election  of  suing  either  in  that  way  or  by  guardian. 
That  Fitiherbert  did  not  mean  this,  appears  from  his  afterwards  mentioninci 
without  di^ipprobation,  a  case  of  debt,  in  which  suing  by  guardian  was  allowed. 
Coke  too,  in  his  report  of  Bawlyns's  case,  says,  that  on  search  many  precedents 
of  infants  suing  by  guardian  were  found;  nor  in  that  (iase  was  any  objection 
grounded  on  its  bfcing  a  suit  by  guardian.  4  Go.  58.  b.  But  whether  we 
construe  the  meaning  of  these  two  judges  riffhtly  or  not,  a  case  occurred,  in 
which  the  point  is  said  to  have  been  so  adjudged.  Young  v.  Young,  W.  Jo. 
177.  However  the  reader  should  at  the  same  time  be  apprized,  that  according 
to  another  report  of  the  same  case,  the  court  delivered  no  opinion  on  the 
point,  whether  an  infant  may  sue  by  guardian.  Cro.  Cha.  86.  See  further 
on  this  subject  Palm.  295,  and  Yin.  Abr.  Guardian  and  Wardy  N.  7.^ 
What  we  have  hitherto  advanced  as  to  suing  by  prochein  amy  applies  to  the 
courts  of  common  law  onlv.  As  to  our  courts  of  equity,  the  usuu  practice  in 
them  is  to  sue  for  infants  by  prochein  amy,  and  to  defend  by  guardian.  But 
it  is  said  that  they  may  sue  in  either  way.  Praot  Beg.  in  Ohenc.  296.— 
[Note  220.] 
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ALSOj  if  a  villeine  be  made  a  secular  ckaplaine^  yet  his  lord  may 
seise  Aim(2)  as  his  villeine^  and  seise  his  goods^  ^e.  BtU  it  seemethj 
that  if  the  villeine  enter  into  religion^  and  is  professed^  that  the  lord 
may  not  take  nor  seise  him,  because  he  is  dead  in  law;  no  more  than 
if  a  free  man  taketh  a  niefe  to  his  wife,  the  lord  cannot  take  nor  seise 
the  wife  of  the  husband,  but  his  remedy  is  to  have  an  action  against  the 
husband,  for  that  he  took  his  niefe  to  wife  without  his  licence  and  witt, 
Src,  And  so  may  the  lord  have  an  action  against  the  soveraigne  of  the 
house,  which  taketh  and  admitteth  his  villeine  to  be  professed  in  the 
same  house,  without  the  licence  and  leave  of  the  lord,  and  he  shall  re-- 
cover  his.  damages  to  the  value  of  the  villeine.  For  he  which  is  professed 
a  monke,  shall  be  a  monk,  and  as  a  monke  shaU  be  taken  for  terme  of 
his  naiurall  life,  unlesse  he  be  deraigned  (sinon  que  il  soit  deraigne)  by 
the  law  of  holy  church.  And  he  is  bound  by  his  religion  to  keep  his 
cloyster,  ^c.  And  if  the  lord  might  take  him  out  of  his  house,  then  he 
should  not  live  as  a  dead  person,  nor  according  to  his  religion^  which 
should  not  be  inconvenient,  ^e. 

I 

^^  OECULAR  chaplaine  [a]"  is  lie  that  is  infra  sacrosordines;  [a]  Mir.  cap.  2. 

^  but  he  is  not  regnlar,  (that  is)  liveth  not  under  certain  >eot.  is. 
r  186.1  rules,  JW*nor  hath  yowed  those  three  things  above  ^1^14"*  ®**** 
L     a.     J  specified  (*).  4  B.  4.25. 

per  Dftiiby. 
[&]  <'  Enter  into  religion,  and  is  professed.**   That  is  intended  27  Ass.  pi.  49. 

(as  hath  been  said)  when  he  is  regular  and  profest  under  certain  N  ^j^^^*/  ^q 
rules,  as  to  become  one  of  the  foure  orders  of  friers  (that  is  to  SStor  and 
say)  Jreres  Minora,  Augustines,  Preachers,  or   Carmelites,  or  S(iident»  fo.  141. 
become  a  monke,  canon,  or  nunne,  &o.    Qui  ad  vivendum  regu-  ?^***^'j.?^  ^•. 
lariter  se  asiringunt,  sive  sunt  m^machi,  sive  canonici  regulares  4  q^  4,  oa^  14. 
sive  tiancHmoniales,    For  all  these  are  regular  and  votaries,  and 
are  dead  persons  in  law;  but  so  are  not  the  secular  persons,  as 
prebends,  parsons,  vicars,  &o. 

And  therefore  it  is  holden  in  our  bookes,  [c]  that  if  a  secular  [0]  21  H.  r.  39. 
priest  taketh  a  wife,  and  hath  issue  und  dyeth,  the  issue  is  law-  ^^*  ^*  ^t. 
full,  and  shall  inherite  as  heire  to  his  father,  &c.  for  (as  it  was  ss^^^t.^'* 
then  holden)  the  marriage  was  not  void,  but  voidable  by  divorce,  Nonabliity,  26. 
and  after  the  death  of  either  partie  no  divorce  can  be  hadfl).      ^7  E.  8.  Casa 

But  if  a  man  marrieth  a  nunne,  or  a  monke  marrieth,  these 
marriages  were  holden  void,  and  the  issues  bastards;  biecause 
(as  it  was  then  holden)  the  marriage  was  utterly  voyde,  for  that 
the  nunne  and  the  monke  (as  Littleton  here  saith)  were  dead 
persons  in  law.  And  that  is  the  reason  yielded  by  Littleton, 
wherefore  a  villeine,  being  professed  in  religion,  cannot  be  seised 

by 


1  Bo.  Abr.  840.) 


(2)  Tide  tamen  Pasch.  8  E.  1.  rot.  7,  the  ease  of  Edward  Rowald  contra. 
—Hal.  MSS. 
(1)  See  2  Inst.  687. 
(*)  Ante  93.  b.  132.  a. 
Vol.  I.— 49 
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(<f]GkiiTfl. 
lb.  6.  eap.  5. 
Britton,  fo.  79. 
4  82. 


[•]  Fleto,  lib.  S. 

MD.  44. 

ni]m» 


by  the  lord,  beoanfle  he  is  dead  in  law;  and  yet  Ua  Uood  or 
bondage  is  not  thereby  altered,  but  his  person  in  respect  of  liia 
profession  only  privileged,  [d]  In  decreUdihu  dahUwnk  ett^ 
qudd  nuUus  qnsoopus  9purw$  atU  $ervo8j  donee  d  dominu  Mtnis 
JuentU  fnanum%8$tf  ad  Mocroi  (nxUne$  prom<w  Bat 

notwithstanding  his  person  is  privileged  till  he  be  dis- 
jpraded.  And  so  it  is  holden  in  MS^onr  old  bookes.  flSS.l 
[ej  If  a  yilleine  be  made  a  kniebt,  for  the  hononr  of  [,  b.  J 
lis  degree  his  person  is  privileaged,  and  the  lord  can- 
not seise  him  nntill  he  be  disgraded.  NvUam  vUempermman^ 
natione  ipurium,  vel  servilu  oondUumu^  ad  miUtim  ttrenuitaiig 
ordtnem  pramoveri  licebU;  ned  ckm  d  dominu  tuie  petaniur  ul 
ncOiviy  ipsiiprimd  degradatUj  ttoHm  ad  judicium  procedcUur. 

^^Ifa  free  man  taketh  a  niefe,"  [/I  Some  have  holden,  that 
by  this  marriage  the  wife  shall  be  free  for  ever;  bnt  the  better 
opinion  of  onr  bookes  is,  that  she  shall  be  priviledged  during 
the  ooyertore  onely,  nnlesse  the  lord  himselfe  marrieth  his  niefe; 
and  then  some  hold,  that  she  shall  be  fr«e  for  eyer(l). 


F.  N.  B. 
r8.B. 

80  B.  1.  tit 
ViU0iii,48. 
88  B.  8.  lb.  21. 
(Poft  127.  b.) 
18  B.  2.  lb.  80. 
48B.8.8.    4B.4.26.    1  H.  4.  6.    18  B.  1.    Vmein,  86. 
Btad.  141.    MiiTOTi  ea.  2.  mo.  18.  aec 


18  Aflt.  10.    Boot  k 


If  a  niefe  be  regardant  to  a  mannor,  and  she  taketh  a  freeman 
to  husband  by  licence  of  the  lord,  and-  the  lord  maketh  a  feoff- 
ment in  fee  of  the  mannor,  the  husband  dieth,  the  feoffee  shall 
not  haye  the  niefe,  but  the  feoffor,  for  that  during  the  marriage 
she  was  seyered  from  the  mannor.  And  so  is  the  booke  29  Aee. 
(which  is  falsely  printed)  to  be  understood. 
[^]  If  H.  8.  [g]  If  two  coparceners  be  of  a  yilleine,  and  one  of  ihem  taiketh 

sIS^^^^^  ^^*  him  to  husband,  she  and  her  husband  shall  not  haye  a  fi«^>«r 
Breye,  789.  ^^  against  her  coparcener,  but  after  the  decease  of  her  husband 
F.  K.  B.  197.      she  shall. 


[A]  Vide  Brit- 
ton,  fol.  82. 
Forteae.  e.  48. 
46  B.  8.  6.  ft. 


f|  7  R.  2.  tit 
,240. 


[&]  ^^But  his  remedy  is  to  have  ait  action  againel  the  hiuAamdy 
dx?'  Albeit  marriage  is  lawfnll,  yet  when  it  worketh  a  preju- 
dice to  a  third  person,  an  action  in  this  case  lyeth  against  the 
husband  to  the  yalue  of  his  losse.  And  albeit  he  did  not  know 
her  to  be  a  niefe,  yet  the  action  lyeth  against  him;  for  he  must 
take  notice  thereof  at  his  perill,  [ilunlesse  she  be  out  of  the 
seryice  of  the  lord,  and  yagrant;  ana  then  if  one  not  knowing 
her  to  be  a  niefe  marrieth  her,  some  say,  that  in  that  case  no 
action  lyeth  against  the  husband.  [A;]  And  likewise  the  lord 
shall  haye  an  action  against  those  that  were  the  meanes  to  make 
the  yilleine  a  knight. 

'^  Saveraigney*  prcecipuuij  chie/e;  as  here,  soveraigne  of  lie 
house,  is  the  ohiefe  of  the  house. 

81 H.  8.  e.  29.         "  Ufdesse  he  he  deraigned  jTsinon  que  il  soit  deratgne).''    This 

word  (deraigne)  commeth  oi  the  FSrencK  word  derayer^  or  de- 
raignetf  that  is  to  say,  to  displace  or  to  tume  one  out  of  his 
order;  and  hereof  cometh  dmnignmeni,  a  displacing  or  tam- 
ing out  of  his  order.    So  when  a  monke  is  deraigned,  he  is 

degraded 


(F.  N.  B.  168  B. 
1  Leon.  240.) 
Ik]  Britton, 
foL  82.  b. 


81  H.  6.  0.  5. 
12  H.  7.  e.  7. 
11  H.  4  8.  b. 


(1)  See  ante  128.  n.  8.    Post  187.  b. 


.t 


L.  2.  C.  11.  Sect  203.  Of  ViUenage.        [136.  b.  187.  a. 

degnded  and  turned  ont  of  bis  order  of  religion^  and  become  a 
laj  man. 

''  Which  should  he  inconvenient.'*  Ab  ineonvenientiiB  a  good  40  An.  St. 
argument  in  law,  as  Littleton  often  obaervetb*.  And  bere  Idt-  ''^"•^^•a* 
tl^on  coneladetb,  tbat  tbe  lord  cannot  take  a  monke  ont  of  bis 
boose,  for  tbat  it  sbonld  be  inconvenient,  whiob  Litdeton  bere 
sbewetb,  for  divers  reasons,  and  tberefore  nnlawfnll.  And  tbe 
inoonvenienoe  is,  tbat  wbere  a  man  of  religion  sbonld  live  ac- 
cording to  bis  profession  in  religion,  by  tbe  taking  of  bim  ont 
be  sbould  not. 

^^  If  the  lord  wight  take  Atm,  dscJ*  By  ibis  it  appeareth,  tbat . 
if  a  man  detainetb  a  villeine  in  bis  bouse,  tbe  lord  of  the  villeine 
may  take  bim  out  of  tbe  bouse;  for  bere  tbe  impediment,  where- 
fore tbe  lord  could  not  take  bim  out  of  tbe  bouse,  was,  for  tbat 
the  villeine  was  a  monke  professed.  And  so  in  case  of  the 
wardship  bere  next  following. 


Sect.  203- 

TN  the  same  manner  iti%,if  there  he  a  gardeine  in  chivalry  of  th0 
hody  and  land  of  an  infant  within  age^  \f  the  infant^  when  he  eomen 
to  the  age  of  14  yeares^  entreth  into  religion j  and  iiprofeetj  the  gardian 
hath  no  other  remedy  {ae  to  the  wardship  of  the  tody)  hut  a  writ  of 
ravishment  de  gard  against  the  soveraign  of  the  house.  And  if  any 
heing  offuU  age^  who  is  eousin  and  heire  of  the  infanty  entreth  into 
the  landj  the  gardian  hath  no  remedy  as  to  the  wardship  of  the  landy 
for  that  the  entry  of  the  heire  of  the  infant  is  lawfuU  in  9ueh  ease. 

"J    WRIT  of  ravishment  de  gard,'*    This  writ  is  riven  by 
tbe  statute'  of  W,  2.  cap.  35,  in  verbis  cfmcq>tis;  Uke  words 
of  which  writ  be,  tbat  the  defendant,  taUm  hoeredemj 


[187.1  cujus  maritagium  ad  ipsum  A.  t&^ jpertinetj  i&c, 
a.  J  rapuit  et  abdvxity  (Stc,  contra  pacem.  Now  ny^ere 
siffnifieth  properly  to  take  away  by  violence  and  force. 
And  when  the  soveraisie  took  and  admitted  the  ward  into  bis 
bouse  to  be  professed,  this  in  judgment  of  law  is  a  ravishment 
of  tbe  ward;  and  as  it  appeoreth  in  our  bookes  before  the  said  9  Co.  Doctor 
statute,  there  lay  a  general  action  of  trespass  in  that  case.  Hnney's  ewe, 

*' After  the  age  of  14  yeares,  dx,"    Our  author  mentioneth 
this  age  because  it  is  prohibited  by  tbe  statute  of  4  JI,  4,  that  4  H.  4.  oap.  17. 
no  chude  shall  be  received  into  any  house  of  religion  before  that 
age  without  consent  of  his  parents  and  gardians,  Ac. 

'^  The  gardian  hath  no  remedyy  <&c"  Here  it  ajppearetb,  that, 
by  the  profession  of  the  ward,  tbe  lord  loeeth  the  wardship  of 
the  land,  because  be  is  civiliter  mortuus,  a  dead  man  in  law,  and 
cannot  hold  any  inheritance;  neither  can  the  gardian  continue 
the  wardship  of  the  land,  because  by  the  civill  death  of  the  ward 
tbe  inheritance  is  descended  to  another,  who  is  either  to  be  in 
ward,orpayreliefe.  So  as  in  this  case  the  gardian  hath  (icMfmiMiii 

but 

*  See  mite,  Mr*  Henrgruv^e  «o(e,  ly/oL  66. 
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(Soj,  184  but  it  is  ahsqite  injuridy  because  he  loseth  Uie  wardship  of  the 

1  ^-  ^i!'}V'   ^^  ^y  ***  ^^  ^^>  ^**'  *^®  descent  thereof  to  another;  and 
Poat  197.  b.)      therefore  the  law  ffiveth  to  him  no  remedy  in  this  case,  neither 

by  any  formed  writ,  nor  by  action  upon  his  case;  for  Littleton* s 
words  are  general!  (he  haUi  not  any  remedy). 


ic)GCt«  jdVyT.* 


ALSO^  in  many  and  divers  cases  the  lord  may  make  manumisstan 
and  enfranchisement  to  his  viUeine.  Manumission  is  properly j 
when  the  lord  makes  a  deed  to  his  vUleine  to  enfranchise  him  by  this 
word  (manumittere),  whieh  is  the  same  as  to  pat  him  out  of  the  hands 
and  power  of  another.  And  for  that  that  by  such  deed  the  villeins  is 
put  out  of  the  hands  and  out  of  the  power  of  his  lordj  it  is  called  manu-- 
mission.  And  so  every  manner  of  infranchisement  made  to  a  villein 
may  be  said  to  be  a  manumission. 

m  GUuiyaL        ^^JifANUMISSION/'  [I]  Manumittere,  quod  idem  est  ^od 

lib.  6.  eap.  6.  extra  manum  vd  potettatem  ponere, 

Ao!^^ 01?llo!        Q^ia  guamdiu  quit  in  servitiUe  est,  tub  manu  et  potesic^e 

Fleta,*Ub.*8.    *    domitii  9ui  est. 

cap.  IS.  4  lib.  2.       Qui  in  potettate  domini  tui  est,  in  manu  domini  tui  esse 

oap.  44.  diciiur;  sed  po$tguam  manumissus  est,  ah  illo  liberabitur,  erffo 

dicitur  quasi  extra  manum,  id  est,  extra  potestaiem  domini  tui 
missus.  And  here  is  to  be  noted  (as  in  many  other  places  is  ob- 
senred)  what  regard  Littleton  hath  to  the  true  etymologies  of 
words. 

[m]  Mirr.  ea.  2.        **  Im]  Enfranchisement."  (Hereby  Ztif^efon  explain- 
■•ot  18.  eth  manumisssion.)  It  |^4s  derived  from  the  French  ["137.1 

word  franchise,  that  is,  liberty;  and  in  the  common  L  b>  J 
law  it  hath  divers  significatiotns :  sometimes  the  incor- 
porating of  a  man  to  be  free  of  a  company  or  body  politique,  as 
a  free  man  of  a  city,  or  burgesse  of  a  burrough,  &c.  sometimes 
to  make  an  alien  a  denizen;  and  hero  to  manumise  a  yilleine  or 
bondman.  So  as  this  word  (enfranchisement)  is  more  general 
than  manumission;  for  that  is  properly  applyed  to  a  yillein;  and 
therefore  every  manumission  is  an  infranchisement,  but  every 
[ft]  Mirr.  eap.  2,  infranchisement  is  not  a  manumission,  [n]  There  be  two  kindes 
■eet.  18.  of  manumissions,  one  expresse,  and  the  other  implyed.     Ex- 

presse,  when  the  villeine  by  deed  in  expresse  words  is  manu- 

mised  and  made  free.    The  other  implyed,  by  doing  some  act 

that  maketh  in  judgement  of  law  the  villeine  free,  ubeit  there 

[9]  FortMoae,     be  no  expresse  words  of  manumission  or  enfranchisement,   [o]  J£ 

cap.  4S.  a  villein  be  manumised,  albeit  he  become  ingratefull  to  the  lord 

in  the  highest  degree,  yet  the  manumission  remaines  good :  and 
herdn  the  common  law  differeth  from  the  civill  law,  for  Uberti- 
num  ingrcUum  leges  civiles  in  pristinam  redigunt  servitutem, 
sed  leges  Anglim  semei  manumissum  semper  lAerum  judicant, 
gratuin  et  ingratum. 

There  be  also  some  cases  where  the  villein  shall  be  privileged 

from  the  seisure  of  the  lord,  albeit  he  be  not  absolutely  manu- 

ro1S9  B.  s.  6.  b.  mised  or  infranchised.  Sometimes  ratiane  loci;  [p]  as  if  a  villeine 

F.  A.  B.  79.  a. 

(D/.  20S.  b.  283.  b.)  lemaine 
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remame  in  the  ancient  demeane  of  the  king  a  yeare  and  a  day 
without  claime  or  seisare  of  the  lord,  the  lord  cannot  haye  a 
writ  of  native  Tiahendo,  or  seise  him^  so  long  as  he  remaines  and 
continues  there  (2) ;  and  the  reason  of  this  was,  in  respect  of  the 
seryioe  he  did  to  the  king  in  plowing  and  tillage  of  the  demeane, 
and  other  labours  of  husbandry  for  the  king's  benefit.    And 
herewith  agree  old  bookes,  [^]  which  say,  tlmt  this  immunity  U^  GUdtU. 
was  sometimes  granted  by  common  consent  to  the  king  for  his  ^'^  uK  2^* 
profit,  and  for  the  help  or  ease  of  his  villeins,     [r]  If  a  villein  eap.  44. 
be  a  priest  of  the  kins^s  chappel,  the  lord  cannot  seise  him  in  Brit  fol.  70. 
the  presence  of  the  kmg,  for  the  king's  presence  is  a  privilege  ^7?8  ^^'  ^* 
and  protection  for  him.     Sometimes  ratume pro/essionis ;  [s]  as  /^  Ro.  Abr. 
if  a  villeine  be  professed  a  monke,  or  a  niefe  a  nun,  as  hath  been  786, 737.) 
sayd.     r^]  Sometimes  (as  some  have  said)  rcUione  dignitoHt ;  as  M  |7  Am. 
if  the  vuleine  be  made  a  knight,  &o.     Sometimes  raiione  moUri-  P^j  GiaaTiL 
monii;  as  if  a  niefe  marry  a  free  man,  she  is  priviledsed  during  lib.  5.  cs.  5. 
the  marriage,  but  not  absolutely  enfiunchised ;  for  if  her  hus-  W  Britton,  nbi 
band  dye,  she  is  niefe  againe,  unlesse  the  lord  himself  marrieth  ^^130.  b.) 
the  niefe,  and  then  she  is  enfranchised  for  ever,  as  hath  been 
said  before  (1).     And  it  shall  not  be  amisse  to  observe  the  wis- 
dome  of  our  ancients,  with  what  solemnity  (for  more  surety 
thereof)  manumissions  were  made.    Quiiervum  guurrkliheratj  in  Lib.  Rub. 
ecclend,  vd  mercato,  vd  comiUxtUj  vd  Ktmdredo,  coram  tesHbus  et  oap*  ^®* 
palam  /aciatf  et  liberas  ei  viaSf  et  portas  conscrtbcU  aperias^  et 
lanceumf  et  yladium,  vd  quoe  Uberorum  armay  in  manibvs  ei 
ponat    Our  author  having  spoken  of  an  ezpresse  manumission, 
nere  followe  infranchisements  in  law. 


Sect.  205. 

ALSOy  if  the  hrd  maheth  to  his  villeine  an  obligation  of  a  certaine 
sum  of  money y  or  granteth  to  him  hy  his  deed  an  annuity ^  or  lets  to 
him  hy  his  deed  lands  or  tenements  for  terme  of  yeares,  the  viUeine  is 
enfranchised. 

FOR  when  the  lord  enableth  the  villeine  to  have  an  action  (5  Oo.  6tf.  a.) 
against  him,  as  for  debt  or  annuity,  &o.  or  giveth  to  the  vil- 
leine a  certaine  and  fixed  estate  in  lands,  tenements,  or  heredi- 
taments, as  a  lease  for  yeares,  this  amounteth  to  an  infranchise- 
ment,  not  only  during  the  yeares,  but  for  ever;  [u]  and  albeit  [«]  50  E.  3. 
the  lease  be  made  to  the  villeine  without  deed,  yet  it  is  an  ff'J^^^^* 
infranchisement  for  ever. 

Sect. 


(2)  Post.  264.  b. 
(1)  Ante  123.  a.  n.  8. 


13a  a.]         Of  ViUenage.     L.  2.  C- 11.  Sec5t  206^r-a 

Sect.  206.  •    pf®-] 

^LSOj  if  the  hrd  maketh  a  feoffment  to  hi$  viOeine  ofany.lmndM  or 
tenements^  by  deed  or  without  deed,  in  fee  eimphj  fee  taHe^  or 
for  terme  of  Kfe  oryearee  (1),  and  delivereth  to  him  eemmj  thU  ir  a» 
ei^anehieement* 

^<leS4KS.  82.  xhis  18  OTident^  and  agreetb  with  our  bookea. 

tit  Vm.  42. 

Sect.  207. 

^UTifthe  hrd  mdketh  to  him  a  Umo  oflande  or  tenement^^  to  hold 
at  win  of  the  lord^  hy  deed  or  without  deedj  thi$  ie  no  enfranehiee-^ 
ment;  for  that  he  ha^  no  manner  of  certainty  or  eurety  of  his  eetate^ 
hit  the  lord  may  ouet  him  when  he  will' 

^^J>Tdeed/^    So  as  a  deed  made  to  a  Tilleioe  by  the  lord  is 
"^  no  ijAfranchisementi  when  the  deed  tiansferreUi  no  oertaise 
or  fixed  estate,  but  leyocable  at  the  lord's  will.    If  the  lord  ^ 


lease  to  his  Tilleine  all  the  right  in  Black  Acrej  and  the 

is  not  thereof  seised,  this  is  no  infranchisement,  because  it  la 

11 H.  7.  Tojd,  and  can  give  no  cause  of  action.    If  the  lord  attometh  to 

his  Tilleine,  this  is  no  infranohisement. 

Sect.  208. 

ALSO  J  if  the  lordeueth  ayainet  hie  viOeine  a  prsecipe  qndd  reddat,  if 
he  recover  J  or  be  noneuite  cfter  appearaneej  thie  is  a  manumieeionj 
for  that  he  might  laufuUy  have  entered  into  the  land  without  euiU  In  the 
eamemanneritieyifheeueagainsthieviUeine  an  aetionof  debtor  account^ 
or  of  covenant^  or  oftreepaeee^  or  of  such  like^  this  is  an  infranehisement^ 
for  that  he  miaht  imprison  the  viUeiney  and  take  his  goods  without  such 
suite.  But  if  the  lord  sue  his  viUeine  by  appeale  offelonie^  where  he  was 
indited  of  the  same  before  (1)*,  this  shall  not  enfranchise  the  viUeincj  albeit 
that  the  matter  of  appeale  be  found  against  the  lord,  for  that  the  lord  could 
not  havethe  vOleine  to  be  hangedwithout  such  suit.  But  ifthevilleine 
were  not{2)f  indited  of  the  samefelonie  before  the  appeal  sued  against  Am, 

and 

*t  TkM9ar0noiml,miditO/lSS,h,inae  IZtk  and  14th  MKtiomt.  lt$kmUdkaM 
hten  oUervedh^or;  thai  th«  notm  onLUU^on  thotUd ht  re/err^  to  roA^  hj^  mmher 
o/ihfi  Motum  qf  Littleton  than  bw  that  of  the/olio  of  Oohe  on  Littleton,  ThU  way  of 
r^ermce  ■itwi  the  moreprvper  mihenit  u  eoneuUred,  that  Littleton  ieahpomt  re/erred  to 
hv  the  tmmbero/the  aection,  and  never  hy  the  nnmher  qf  the  folio  qf  Coke  on  Littleton,  and 
dutt,  Ml  iheJ^Uenih,  §iaeteenth,  andjtreeent,  editione,  many  of  Littleton* t  teetione,  or  eome 
vorde  of  the  eame,  are  not  in  the  eame/oUo,  or  ha^/olio,  in  tehich  they  are  in  the  prior 
editione, 

Q.)  The  words  or  yeares  not  in  L.  and  M.  Boh.  nor  P.  They  first  appear 
in  Bedm. 

^1)  *  Where  he  was  indited  of  the  same  before  in  Bed.  bat  not  in  L.  and  M. 
Bon.  nor  P. 

(2)  f  not  in  Boh.  and  Bed.  but  not  in  L.  and  M.  nor  P. 
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and  qftertffard  u  aeauited  of  this  fdony^  9o  oi  he  recover  damages 
against  his  lord  for  the  false  appeale,  then  the  viUeine  is  iTifranehised^ 
because  of  the  judgment  of  damages  to  be  given  unto  him  against  his 
lord.  And  many  other  eases  and  matters  there  be,  by  which  a  vUleine 
may  be  enfranchised  against  his  lord,  ^c.  But  enquire  of  them  [Sed 
de  illis  quaere  (3)  ]• 

^^TF  the  lord  iueth  against  his  viUeine  a  pr»oipe  qndd  reddat, 
&o.  this  is  a  manumission.*'  And  the  principall  reason  here- 
of is,  for  that  by  this  suit  he  enableth  the  rilleine  to  be  a  person 
able  to  render  him  the  land  by  course  of  law,  where  the  lord 
without  any  such  suit  might  have  entered,  [a]  But  if  the  tenant  To]  34  E.  3. 
in  tayle  be  of  a  manor  whereunto  a  villeine  is  regardant,  and  ^|^^^  ^^ 
enfeoffeth  the  yillein  of  the  manner,  and  dyeth,  the  issue  shall  J^^i^^' 
have  a  formedon  against  the  villeine,  and  after  the  re- 

[188.1  oovery  of  the  manner  he  shall  seise  the  villein.     And  r^jitd  123.  b. 
b.    J  9S^  the  reason  is,  for  that  he  could  not  seise  the  vil-  ^  B«.  Rej^  409. 
leine  till  he  had  recovered  the  manner,  which  was  the 
principall,  and  at  the  time  of  the  writ  brought  he  was  no  villeine. 

The  tenant  infeoffes  the  villeine  of  the  lord  and  an  estranger 
upon  collusion :  in  this  case,  although  the  lord  may  enter  upon 
the  villeine  for  the  moity,  yet  may  he  have  a  writ  of  ward 
against  them  both  without  infranchisement  of  the  villeine;  for 
if  the  lord  should  enter  upon  the  villeine,  then  should  his  seign- 
iory be  suspended,  and  then  could  not  he  have  a  writ  of  ward 
against  the  other. 

The  lord,  upon  a  writ  of  covenant  brought  bv  the  villeine, 
levies  a  fine  to  his  villeine  of  land  which  is  ancient  demesne ; 
the  lord  of  whom  the  land  is  holden  reverseth  the  fine  in  a  writ 
of  deceit ;  albeit  the  authority  and  jurisdiction  of  the  court  is 
disproved,  and  that  the  lord  of  the  villeine  shall  be  restored  to 
the  land  given  by  the  fine,  yet  it  is  an  enfranchisement,  for  that 
he  answered  to  the  writ  of  covenant,  and  the  fine  was  voydable, 
and  not  voyde;  and  therefore,  l^ing  once  an  enfranchisement, 
it  cannot  be  avoided  by  the  reversing  of  the  fine. 

''  Be  nonsuite,  {id  est)  non  est  prosecutus  breve  suv/m"  'Bixt 
by  the  law  the  plaintife  is  first  agent  at  every  continuance ;  and 
therefore  the  record  sayeth,  qxtod  petens  seu  querens  (naming 
them)  obtulit  se,  who  if  he  be  called,  and  make  default,  then  he 
is  said  to  be  nonsuit,  id  est,  non  est  prosecutus,  dec. 

By  Littleton  here  it  appeareth,  that  there  is  a  nonsuite  before 
appearance  at  the  retume  of  the  writ,  or  after  appearance  at 
some  day  of  continuance,     [x]  The  difference  between  a  nor^  ^]  g  qo.  58. 63. 
suit  and  a  retraxit  on  the  part  of  the  demandant  or  plaintife  is  Beeher's  case, 
this.     A  nonsuite  is  ever  upon  a  demand  made,  when  the  de-  |^'j?'  ^5; 
mandant  or  plaintife  should  appeare,  and  he  makes  a  default  ^onroit,  l. 
A  retraxit  is  ever  when  the  demandant  or  plaintife  is  8  H.  9, 7. 

[139,"|  present  in  court  il9*(as  regularly  he  is  ever  by  intend-  *®  ^'  ^*  ^^' 
a.    J  ment  of  law,  until  a  day  w  given  over,  unlesse  it  be 
when  a  verdict  is  to  be  given,  for  then  he  is  demand- 
able).     And  this  is  in  two  sorts,  one  privative  and  the  other 
positive.     Privative,  as  upon  demand  made,  that  he  make 

default, 


(3)  de  mis  quoere  not  in  L.  and  M.  nor  Boh. 
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definlk)  and  depart  in  despite  of  the  court ;  and  then  the  entiy 

M  Tr.  5  H.  6b    18  [y]  €i  poitea  eodtm  die  revenit  ad  h<Erram  proBdicl*  tenefu,  et 

^L ^Ui^      prea  /leteM  lime  ioUmniier  exactus  turn  venit^  $ed  d  tecid  mA 

predida  im  ooniemptum  curiade  rdraxity  ideo  ccmnderatum  eat^  ifie. 

JPodtiye,  as  when  the  entij  ia,  ef  super  hoc  idem  qmrent  dicit, 

qudd  ipse  mm  vuU  vlieriusplaeiium  suumprsedictum  prosequi^  sed 

abinde  omnino  se  retraxity  idea,  dsc.    Another  form  thereof  is, 

gubd  idem  qwarens  faietur  se  {sen  cognovit  se)  uUerius  noUe  pro- 

[■]  F.  H.  &        sequi  versus  proDdicf  defend  ^  dec  de  plaeito  prcedido.     [z]  A 

7S.  F.  Its.  D.     departure  in  despight  of  the  court  is  on  the  part  of  the  tenant^ 

^Ikifsy^.         ^^^  ^  when  the  tenant  or  defendant  after  appearance  and  being 

present  in  court  upon  demand  makes  departure  in  despight  of 
the  courts  and  then  the  entry  is,  et  pr^ic^  tenent  seu  defindaus 
Ucet  solenniter  exaetus  nan  revenity  sed  in  contewptum  curias  reces- 
sit  et  de/aUam/ecitf  idio,dx.  It  is  called  a  retraxity  because  thai 
word  is  the  effectual  word  used  in  the  entry,  as  before  it  ap- 
peaieth|  and  it  is  eyer  on  the  part  of  the  demandant  or  plain- 
Co]  8  Co.  vU  life,  [a]  Another  difference  between  a  retraxit  and  a  nonsuit 
"f^  isy  that  a  retraxit  b  a  barre  of  all  other  actions  of  like  or  infe- 

rior nature :  qui  semel  actionem  renunciavity  amplius  r^petert 
nan  potest,  fiut  regularly  a  nonsuit  is  not  so,  but  that  he  may 
oommence  an  acticm  of  like  nature,  &c.  agune.  For  it  may  be, 
that  he  hath  nustaken  somewhat  in  that  action,  or  was  not 
provided  of  his  proofes,  or  mistaking  the  day,  or  the  like.  But 
yet  for  some  special  reasons,  nonsuit  in  some  actions  is  peremp- 

tOfT. 

In  a  quare  impedity  if  the  pbdntife  be  nonsuite  after  appear- 
ance, the  defendant  ^lall  make  a  title,  and  have  a  writ  to  the 
[&1SE.S.S5.  bishop;  [6]  and  this  is  peremptory  to  the  plidntife,  and  is  a 
^1  n^k  i&  Q^  barre  in  another  quAxre  impedil  (1);  and  the  reason  is,  for 
22  h!  6*.  44!  45.  ™^^  ^^  defendant  had  by  judgement  of  the  court  a  writ  to  the 
ss  H.  6!  1. 55.  *  bishop,  and  the  incumbent,  that  commeth  in  by  that  writ,  shall 
19  s.  4. 9.  never  be  removed,  which  is  a  flat  barre  as  to  that  presentation  ; 

F^  N  B.^sa^  K^  ^^^  ^  ^^  opinion  is  Littleton  in  our  bookcs;  And  the  same  law, 
7  Co.'  27.  b.'  ttad  for  the  same  reason,  it  is  in  the  case  upon  a  discontinuance. 
Sir  Hngh  Port-  [<;]  In  a  writ  de  nativo  h^Mbendo,  nonsuit  after  appearance  is 
reT^''K?Vm.  T^ff^^P^Uf  ^^^  thereby  the  villeine  js  infranchised.  And  so  it 
2S.  12  S.  2.  IB  if  two  be  pLuntifes  in  a  nativo  hahendoy  if  one  be  nonsuit,  this 
ibid.  28. 19  S.  2.  10  the  nonsuit  of  both,  and  no  summons  and  severance  doth  lie 
F^N  ^B  78  B  ^  ^^^  ^^^"^f  albeit  it  be  a  reall  action.  And  this  is,  in/avorem 
4  S.  2.  Hon-  '  libertatis  ;  for  in  a  liberUUe  probandd  nonsuit  after  appearance 
rait^  29.  is  not  peremptory,  neither  is  the  nonsuit  of  the  one  the  nonsuit 

^S^vti^  of  botT 

148.  a.  A  171.0.      [^  Nonsuit  in  an  appeals  of  murder,  rape,  robbery,  &c.  after 

22  Aas.  97.         appearance  is  peremptory;  and  this  is  in  favorem  vitce;  for  if 

S^^'s^^^     the  defendant  be  acquitted,  and  take  out  processe  upon  the 

47  E.  3. 16.        statute  of  W,  2.  against  the  abettors,  or  if  he  purchase  his  origi- 

7  H.  7. 5.  nail  writ,  for  that  cause  he  may  be  nonsuit. 

17  B 'i^c^^^'      [«]  K  the  pbdntife  in  an  appeale  of  mayhem  be  nonsuit  after 

386. '  8  S.  2.    Aotion  lor  I'estat,  28.    [«]  43  Am.  39.    40  Am.  1.    (1  Sid.  82.) 

appearance, 

(1)  But  lord  Dyer  held  the  nonsuit  not  peremptory,  if  another  quare  impedit 
was  brought  within  the  six  months.  Dall.  81, 82.  Perhaps,  however,  he  only 
meant  to  assert  this  in  the  case  of  a  nonsuit  he/ore  appearance.  As  to  lord 
Coke's  doctrine,  other  authorities  for  it  may  be  added  to  those  he  cites.  See  I 
Brownl.  161.    2  Salk.  559.    2  Inst  363.    2  Bo.  Abr.  689.— [Note  221.] 
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appearance,  it  is  peremptory;  for  the  writ  saith/e/lontci  maxhem' 
avity  and  therefore  the  nonsait  is  peremptory. 

r/]In  an  attaint,  if  the  plain tife  after  appearance  be  nonsnit,  [/]  82  Au.  13. 
it  18  peremptory;  and  the  reason  is,  for  the  fetith  that  the  law  ^  ^'  ^^' 
gives  to  the  verdict,  and  for  the  terrible  and  fearefall  judgement  42.  22  B.  8. 7.^ 
wat  should  be  given  against  the  first  jury  if  they  should  be  con-  F.  N.  B.  108.  b. 
victed;  and  therefore  upon  the  nonsuit,  the  plaintife  shall  be 
imprisoned,  and  his  pledges  amerced.    But  if  the  processe  in  an 
attaint  be  discontinued,  the  plaintife  may  have  another  writ  of 
attaint,  because  upon  the  nonsuit  there  is  a  judgment  given,  but 
not  upon  the  discontinuance.   Note,  it  is  truly  said,  that  excepito 
probai  reguiam;  for  these  cases  excepted  stand  upon  their  special 
and  particular  reasons,  and  fall  not  within  the  general  reason  of 
the  rule.     It  is  a  general  rule,  that  nonsuite  before  appearance 
is  not  peremptory  in  any  case,  for  that  a  stranger  may  purchase 
a  writ  in  the  name  of  him  that  hath  cause  of  action,  as  shall  be 
said  hereafter  in  this  Section. 

[^]  In  reall  or  mixt  actions  the  nonsuit  of  one  demandant  is  [g']li  H.  6. 
not  the  nonsuit  of  both,  but  he  that  makes  default  shall  be  sum-  S3. 85. 
moned  and  severed ;  but  regularly  in  personall  actions,  the  non-  ^'  ^*  S<  ^^*  ^« 
suit  of  the  one  is  the  nonsuit  of  both,  unless  it  be  in  oertaine  ^^  sem.  14. 
particular  cases.  8  E.  2.  Non- 

suit, 18.  10  E.  3.  Ser.  18.  12  E.  3.  ib.  22.  88  E.  8.  0.  20  H.  6.  46.  88  E.  8.  36. 
41  E.  8.  Nonsoit,  10.  46  B.  8. 10.  2  H.  4.  2.  (2  Ro.  Abr.  132.  10  Co.  134.) 

[A]  In  personall  actions  brought  by  executors  there  shall  be  [k]  42  E.  3.  IS. 
summons  and  severance,  because  the  best  shall  be  taken  for  the  ^  ?-  s*  1^- 
benefit  of  the  dead.     And  so  it  is  in  an  action  of  trespasse,  as  ^^  e.  2. 8ey.26. 
executors  for  goods  taken  out  of  their  owne  possession.    Like  13  E.  s!  ib.  i6. ' 
law  in  account  as  executors  by  the  receit  of  their  owne  hands.      18  B.  8.  ib.  28. 

{%]  In  an  audita  querela  concerning  the  personalty,  the  non-  ^  |*  |*  ^j 
suite  of  the  one  is  not  the  nonsuit  of  the  other,  because  it  goeth  ry]  15  b.  8. 
by  the  way  of  discharge  and  freeing  of  themselves,  and  therefore  eev^r.  23. 
the  default  of  the  one  shall  not  hurte  the  other.  d<Sk'/L^"*" 

[Ic]  In  a  quid  juris  damat,  the  nonsuit  of  the  one  is  the  non-  nb]  20^.  3. 
suit  of  both,  because  the  tenant  cannot  attome  according  to  the  Sereranoe,  17. 
grant. 

[^JSome  actions  follow  the  nature  of  those  actions  whereupon  [r]47  e.  3.  a.  b. 
they  are  grounded;  as  the  writs  of  error,  attaint,  Kire/acia$,  47  Abb.  3. 
and  the  like.     If  a  reall  action  be  brought  by  eevenW  prcecipes  ^j^V'lJ' 
against  two  or  more,  if  the  demandant  be  nonsuite  34  h,  6. 3*1. 
ri39.1  against  one,  he  is  nonsuite  f^against  all;  for  as  to  26  H.  6. 10. 
I     b.     I  the  demandant  it  is  but  one  writ  under  one  teste.  Note,  ^^J^  \?'^' 

■-  -■  •    ^       i»  1 J      •      1.  J  ,    '  6  Co.  nbi  sapra. 

severance  is  two-fold,  viz.  by  summons  ad  sequendem  22  H.  6. 42. 
simulf  and  that  is  when  one  of  the  demandants  or  plaintifes  4  E.  4. 33. 
never  appeared ;  and  by  award  of  the  court  of  nonsuit  without  ^  ^  ?•  ^ 
any  summons,  and  that  is  after  appearance.  ,  jsE^z! 

ibid.  18.    20  E.  3.  ib.  26,  27.    10  E.  3.  ib.  12.    3  E.  3.  ibid.  17.    88  E.  8.  9. 
20  H.  6.  46.    44  E.  3. 10.    19  B.  8.  8eyennoe,  16.    (1  Bid.  878.) 

[m]The  king's  majesty  cannot  be  nonsuite,  because  in  judge-  [mje  r.  2. 
ment  of  law  he  is  ever  present  in  court;  but  the  king's  attorney,  NonBoit,  13. 
qui  sequitur  prodomino  rege,  may  enter  an  ulterius  non  vuUpro-  ^^.^\^'  2^"*' 
sequi,  which  hath  the  effect  of  a  nonsuite.   But  in  an  information  j^^  7*  5/ 
by  an  informer,  qui  (amy  ikc»  the  informer  may  be  nonsuited.      (2  Ro.  Abr. 

[nlAt  the  common  law,  upon  every  continuance  or  day  given  p^^Jli  ^>. 
over  before  judgement,  the  plaintife  might  have  been  nonsuited;  r^^2  H.  4.  eli  7. 

SB.  3.  21.    47  B.  8. 1,2.    8  K  4.  111! 

and 
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and  therefore  before  the  fttatate  of  2  jK  4,  after  verdiet  given, 
if  the  court  ffave  a  day  to  be  advised,  at  that  day  the  pluntife 
was  demandable,  and  therefore  might  have  been  nonaoit^  which 
ia  now  remedied  by  that  statate. 
[«]*  J- *•  *•  [o]  But  after  demurrer  in  kw  joyned,  if  the  ooort  doth  rive  a 

BvAL  84.      '      ^y  ^^^f  ^^  ^^^  ^J  ^®  demandant  or  plaintife  is  demandable, 

and  therefore  may  be  nonsuit,  for  that  is  not  holpen  by  any 
statute. 
Tpl  9  H.  7. 1.  [p]  And  after  an  award  to  aooount,  the  pkintife  may  be  non- 

*l  ^  ^'^^'        suit;  and  so  note  a  diversity  betweene  an  interlocutorv  award  of 

11  Co.  39.  41.       .1  ^         _xJisi»jA/iv« 

Metealf'i  cue.    ^®  court,  and  a  final  judgemental). 

(2  Bo.  AlAr.  131.      By  these  few  instructions  you  shall  the  more  easily  understand 
oontn.)  the  bookes  of  tearmes  and  yeares,  and  other  authorities  of  law. 

And  here  (to  retume  to  Littleton)  it  is  to  be  noted,  that  albeit 
the  lord  be  nonsuit,  yet  the  infranohisement  of  the  villeine  doth 
remaine,  for  that  grew  by  the  appearance  to  the  writ,  and  cannot 
be  taken  away  by  the  nonsuit  subsequent  So  it  is  if  the  writ 
do  abate,  yet  the  infranohisement  remaines. 

[o] 7 H. 4. 8.  [q\ ^^ After  appearance*'    For  otherwise  a  stranger  may  pur- 

|y^^^^*        chase  a  writ  in  his  name;  and  therefore  LUtleUm  materially 
7  H.  i.  8.  a.        added  these  words  after  appearance. 

7  H  7  6  b 

6  h!  7.'  15.'  ^^I^HBctpe"  There  be  three  kinds  of  prcectpef.   1.  Aprae^ 

qudd  reddaif  whereof  LitdeUm  here  speaketh;  2,  tkprcecipe  qudd 
permittat;  and  8,  Kpraocipe  qvdd/acial^  whereof  you  may  read 
plentifully  in  the  Regiater  and  FUzherherfs  Natura  Brevtum, 
and  belongs  not  properly  to  this  treatise. 

^^AooourU"    Of  this  sufficient  hath  beene  said  before. 

Vide  Soot  748.        '<  Covenant/'  Gonveniio.    Hereof  there  be  two  kinds,  vii.  a 
4  Co.  80.  covenant  personall,  and  a  covenant  reall ;  and  a  covjenant  in  deed. 

NokoioMo.  <■  X  •     t 

F.  N.  B.  146.      ^^  ^  covenant  m  law. 

r]  W.2.  cap.  12.  **  Where  he  tocu  indited  of  the  tame."  [r]  For  if  the  villeine 
!2  Ass.  p.  39.  \^  not  first  indited  of  it,  then,  upon  the  acquittall  of  the  villeine, 
14  h!  7!  2!  ^  vUleine  shall  recover  damages  against  the  lord  by  the  statute 
40  Asa.  18.  of  W.  2.  Quia  muUi  per  malitiam,  Ssc.  and  consequently  shall 
40  E.  8.  42.        \^  enfranchised.     But  if  the  yilleine  be  formally  indited  of  the 

felony,  then  though  the  villeine  be  acquitted  upon  the  appeale, 

he  shall  recover  no  damages  against  the  lord.     For  wheresoever 

the  lord  giveth  to  the  vuleine  a  just  cause  of  action,  he  is  en- 

MKelwa7l34.  franchised.     r<]And  therefore  if  the  lord  kill  his  villeine,  his 

Sonne  and  heire  shall  have  an  appeale,  and  thereby  his  heire 
shall  be  enfranchised,  because  the  offence  of  the  lord  gave  to  the 
heire  a  just  cause  of  action  against  the  lord. 


\ 


(1)  But  Brooke  says,  that  the  award  to  account  is  njudgmenty  and  there- 
fore that  a  man  cannot  be  nonsuited  after  such  award.  Bro.  Abr.  Nonsuit  pi. 
17.  21  E.  8.  7.  RoUe  to  the  same  purpose  cites  8  H.  4.  7.  21  E.  8.  7. 
21  H.  6.  26.  1  H.  7.  1.  b.  See  2  Ro.  Abr.  181.  However,  he  adds,  that 
the  27  E.  8.  87,  and  Co.  Idtt.  and  contra.  Lord  Coke's  opinion  is  particularly 
warranted  by  Metcalfe's  case  in  the  Eleventh  Report,  which,  as  he  here  ex- 
phiins,  proceeded  on  the  distinction  between  an  interlocutory  and  a/na^  judg- 
ment.—[Note  222.] 
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Sect.  209. 

ALSOf  if  the  lard  of  a  manner  mil  preecnbe^  that  there  hath  beene  a 
ctutome  within  hie  mannaur  time  out  of  minde  of  man^  that  every 
tenant  tffithin  the  same  mannoTj  who  marrieth  hie  daughter  to  any  man 
witho^  licence  of  the  lard  of  the  mannour,  ehaU  make  fine  (1),  and  have 
made  fine  to  the  lord  of  the  mannorfor  the  time  being ^  this  preeeription 
%8  voyd.  For  none  ought  to  make  such  fine  hut  onely  villeines.  For  every 
free  mem  may  freely  marry  hie  daughter  to  whom  it  pleaeeth  him  and 
hie  daughter.  And  for  that  thie  preeeription  ie  against  reaeon^  such 
preeeription  ie  voyd. 

"  fp HAT  there  hath  heene  a  cfosUmey  &cP 

Here  some  may  object,  that  such  a  cnfltome  may  have  a 
lawful  beginning;  for  Littleton  in  the  beginning  of  this  Chapter, 
Sect.  174,  alloweth,  that  [a]  a  freeman  may  take  lands  of  the  M  lo  B.  8. 2S. 
lord  to  be  holden  of  him,  that  is,  to  pay  a  fine  for  the  marriage  ^^  15^8* 
of  his  Sonne  or  daughter;  and  thererore  [6]  some  have  thought  Aid/8d. 
'  that  such  a  custome  generally  within  the  mannor  should  [&]  84  H.  6. 


[140.1  be  good.  But  the  Mr  answer  is,  that  though  it  may  ^*-  •-  P^'l'^tt. 
a.     J  be  so  in  a  particular  case  upon  such  a  special  reserva- 
tion of  such  a  fine  upon  a  gift  of  land,  yet  to  daime 
such  a  fine  by  a  generall  custome  within  the  mannor,  is  against 
the  freedome  of  a  fireeman,  that  is  not  bound  thereunto  by  par- 
ticular tenure.  But  a  custome  may  be  alledged  within  a  mannor, 

Sthat  every  tenant  (albeit  his  person  be  free)  that  holdeth  in  [ft]  48  B.  8.  6. 
idage  or  by  native  tenure,  the  freehold  being  in  the  lord,  shall  **  ^  ••  ^^* 
pay  to  the  lord,  for  the  marriage  of  his  daughter,  without  licence, 
a  fine :  and  it  is  called  maraietty  as  it  were  a  chete  or  fine  for 
marraige  (2).     And  here  Littleton  saith,  that  none  ought  to  pay 
such  fines  but  villeines,  (that  is)  either  villeines  of  blood,  or  free- 
men holding  in  villenage  or  base  tenure.   So  note  a  diversity  be- 
tweene  a  freeholder  and  a  freeman  holding  in  villenage.  Villeines 
use  to  pay  to  their  lords  in  acknowledgement  of  their  bondage  for 
their  several  heads,  and  thereupon  it  is  called  chevagCf  chevagiumy 
of  the  French  word  chiefe,  as  it  were  the  service  of  the  head. 
Of  which  BrctctoUy  saith,  [e]  chevagium  dicitur  recognitio  in  eig-  re]  Braoton, 
num  suhjectionis  et  dominii  de  capite  sfto.    And  sometimes  it  is  }^:  !•  i^PiP; 
written,  chivage,  but  more  properly  chiefage.     [d]  Chevagium  Sn  27  AiZ  44.* 
signifieth  also  a  great  misprision  for  any  subject  to  take  summes 
of  money,  or  other  gifts  yearly  in  the  name  of  chevagcj  because 
they  take  upon  them  to  be  their  chiefe  heads  or  leaders  (3). 

(1)  The  words  at  the  wiU  of  the  lord,  are  added  in  L.  and  M. 

(2)  See  further  as  to  marchet,  the  word  in  Spelm.  Gloss,  and  the  Appendix 
to  Robinson  on  Guvelkind,  p.  2. 

(8)  The  case  cited  by  lord  Coke  from  the  Book  of  Assises,  consists  of 
various  articles  inquired  of  by  a  jury  in  the  court  of  king's  bench;  and  the 
teventeenth  of  these  relates  to  those,  who  receive penons  under,  their  patronage^ 
ifiLking  from  them  certain  yearly  fees,  by  gift,  rent,  or  in  the  name  ofchevage  to 

mxdnUiin 
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'^  For  that  this  prescripHdn  is  against  reason^  it  is  voyd"  This 
(2  Ro.  Abr.  265.  containes  one  of  the  maximes  of  the  conunon  law^  yvt.  that  all 
Ante,  113.  a.)      coatomes  and  prescriptions  that  be  a^nst  leason  are  Toyd. 

Sect.  210. 

J^  UT  in  the  eownty  of  Kent,  where  lands  and  tenements  are  holden  in 
gaveJrhinde,  there,  where,  by  the  euetome  and  u%e  out  of  minde  of 
man,  the  issues  male  ought  equally  to  inherite,  this  eustame  is  aUowaHiiej 
because  it  standeth  with  some  reason  ;  for  every  son  is  as  great  a  gentle^ 
man  as  the  eldest  son  is,  and  perchance  will  grow  to  greater  honour  and 
valour,  if  he  hath  anything  by  his  ancestors,  or  otherwise  per  adventure 
he  would  not  encrease  so  much,  ^e» 

[e]  Vide  Fet-      <'  T-^l^l  the  county  of  Kent"  For  that  in  no  eonnty  of  England 

wStad?*b''*"'  ^^^^^  ^  ^  *^^®  ^*y  ^  ^^  ^^  °**""  ^^  gaveUdnde  of 

Kaneif^  a^  Common  right,  saving  in  jCien^onely.     Bat  yet  in  divem  parts  of 

21  E.  1.  England,  within  divers  manners  and  seigniories,  the  like  cnstom 

2  B.  3. 12.  13  In  force* 

8  B.  3.  21.  88.  I 

23Afl8.pL12.    BE.  8.42.  b.    (Post.  175  b.)    (/)  Vide  Mirror,  eap.  1.  leet  3. 

^^  In  Gavd-kinde,"  That  is,  gave  aU  kinde :  for  this  cnstome 
giveth  to  all  the  sons  alike  (4). 

"  The  issues  male  to  inherite."    And  this  is  the  generaU  coa- 
M  23  Aaa.         tome  extending  to  sons.     Bat  yet  [g]  by  cnstome, 
P^'^l.  when  one  brother  dieth  without  issaC;  all  the  t^  f  134.1 

(1  Ro.  Ab.  62i.)  ^^.j^^y  brethren  may  inherit  (1).  L     b-    J 

''  Every  sonne  is  as  great  a  gentleman  cu  the  eldest  son  is"  By 
this  it  appeareth,  that  gentry  and  armes  (A)  is  of  the  natare  of 
gavelkinde ;  for  they  descend  to  all  his  sons,  every  son  being  a 
gentleman  alike.  Which  gentry  and  armes  do  not  descend  to  all 
the  brethren  alone,  bat  to  all  their  posterity.  Bat  yet/ure  j>r»- 
mogenituras,  the  eldest  shall  beare,  as  a  bac^  of  his  birthright, 

his 

maintains  them  in  wrong  or  right.  Lambard,  in  treating  of  nnlawfol  assemblies, 
describes  the  offence  of  chevage  from  the  book  of  Assises,  and  takes  notice  of 
it  as  still  inqnirable.     Lamb.  Eirenarch.  ed.  1602,  p.  163.— [Note  223.] 

(4)  This  was  the  common  etymology  when  lord  Coke  wrote ;  and  it  was 
coantenanced  by  Mr.  Lambard,  in  the  explication  of  words  prefixed  to  his 
Anglo-Saxon  laws.  Lamb,  de  Prise.  Anglor.  Leg.  voc.  Terra  ex  Scripto.  Bat 
the  latter  afterwards  inclined  to  a  more  probable  derivation,  conjecturing  that 
gavd  signified  refU,  and  so  gavelkind  imported  land  of  such  a  kind  as  to  yield 
rent.  Lamb.  Perambulat.  of  Kent,  ^.  1596,  p.  529.  Mr.  Somner  pursaes 
the  same  idea,  and  expatiates  to  support  it.  Somn.  Qavelk.  Ist  ed.  8.  It  is 
rather  surprising  that  lord  Coke  did  not  hit  upon  a  like  derivation,  as  elsewhere 
he  describes  gavel  or  gabel  to  sienify  rent.  Post.  142.  a. — See  further  to  this 
point  Robins,  on  Gavelk.  1. — [Note  224.] 

Jl)  This  extension  of  the  custom  of  gavelkind  to  collaterals  prevails  nniver- 
y  in  Kent.    See  Robins,  on  Oavelk.  92.— [Note  225.] 
(a)  As  to  arms  ante  27.  a.  and  the  extract  from  a  MS.  in  the  College  of 
Arms  given  in  Dallawav,  on  the  science  of  heraldry,  369.  I  understand  that  in 
the  case  of  a  woman,  the  risht  to  bear  arms  stops  with  her  unless  she  is  an 
heiress,  in  which  case  the  rignt  becomes  traosmissible. 
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his  father's  armes  without  any  difference,  for  that,  as  LiuUtcn 

saith,  Section  5,  he  is  more  worthy  of  hlood ;  hut  all  the  younger  Ante  27.  a. 

brethren  shall  give  several  differences,  et  additio  probat  minoritc^  ^^^  ^^^'  *- 

tern,  and  [h]  hmrediUu  inter  ma$ctUo$  jure  ciuUi  eet  dividenda,  [A]  Fortesoue, 

/  eap.  40. 

''  Or  oOiervoiu  peradveniure  he  wotdd  not  ehcrecue  $o  much," 
The  reason  of  this  is  rendered  by  the  poet. 

Haud  facile  emerguntf  q^^orum  virttOilnu  obstat  Jaresal,  Sat  8. 

Ees  angwta  domi. 

Bat  now  by  the  statute  of  81  H,  8.  a  great  part  of  Kent  is  31  H.  8.  oa.  8. 
made  descendable  to  the  eldest  sonne,  according  to  the  course  of  ^'  ^^  ^*  ^* 
the  common  law  ^2),  for  that,  by  the  meanes  of  that  custome,  n^sid.  136.) 
divers  ancieioit  ana*  great  fiimilies  after  a  few  descents  came  to 
very  little  or  nothing. 

Inj^ures  quotien  rivos  deducUur  omntji, 
jHt  minor  J  ac  undd  deficiente,  petit. 


Sect.  211. 

ALSOj  where  by  the  etistome  called  Burrough  English  in  some  bur- 

roiLghj  the  youngest  son  shall  inherit  all  the  tenements^  ^e.  this 

eustome.  also  stands  toith  some  certaine  reckon;  because  that  the  younger 

son  (if  he  lacke  father  and  mother)  because  of  his  younger  age^  may 

least  of  all  his  brethren  hdpe  himself ^  ^c. 

*'  I>Ythe  cwtome  called  Burrough  English."     Of  this  eustome  Vid.  Sect  l«6. 
Littleton  hath  spoken  before  in  the  Chapter  of  Burgage.  ^*"*  ^•■^  ^«  B* 
And  in  our  bookes  there  is  a  special  kind  of  Borough  English  [i]  ;  [«]  32  E.  3. 
as  it  shall  descend  to  the  younger  son,  if  he  be  not  of  the  haue  ^^  ^^^»  ^^- 
blood ;  and  if  he  be,  then  to  the  eldest  son  (3). 

He]  Within  the  mannor  of  B.  in  the  county  of  Berks,  there  is  \k]  Mieh.  10  Js. 
such  a  eustome,  that  if  a  man  have  divers  daughters,  and  no  son,  f^^^f  ?^'f 
and  dieth,  the  eldest  daughter  shall  only  inherit;  and  if  he  have  ^dgement. 
no  daughters,  but  sisters,  the  eldest  sister  by  the  eustome  shall 
inherit,  and  sometimes  the  youngest.    And  divers  other  customes 
there  be  in  like  cases.     And  herewith  agreeth  Britton,  who  saith, 
[I]  de  terres  des  ancients  demeynes  soit  use  solonque  le  antient  usage  [I]  Brit  187.  b. 

del 


(2)  There  are  six  other  statutes  for  disgavelling  particular  lands  in  Kent, 
besides  the  81  H.  8,  though  that  is  the  oi^y  statute  in  print.  They  are  men- 
tioned in  Mr.  Robinson's  book  on  Gavelkind,  and  the  learned  writer  is  very 
full  in  his  explanation  as  well  of  them,  as  of  the  81  H.  8.  especially  observing, 
that  they  are  construed  to  alter  only  the  partible  quality  of  the  customary 
descent  to  males,  which  agrees  with  lord  Coke's  manner  of  mentioning  the 
81  H.  8.    See  Robins,  on  Gavclk.  p.  75.— [Note  226.] 

(3)  The  reader  will  find  the  chief  instances  of  special  kinds  of  Borough- 
English  brought  together  in  Mr.  Robinson's  book  on  Gavelkind.  See  Append, 
p.  6.— [Note  227.] 
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dd Ueu,  doufU en  oKunHeule  Hent  lieu  per  tuage^ qu€ le  hetUoffe 
soit  departille  entre  touts  le$  enfiuUt  frere$  et  9ort$y  et  em  aecum 
lieu  que  le  eigne  avera  touij  et  en  cucun  lieu  que  lepuiane  frere 
,         avera  tout, 

'<  Beca/use  of  hie  younger  age^  may  leaet  ofaU  hie  hreAren  hdpe 
himself ej  doc*'  Here  br  {doc,)  aie  implj^Mi  ihose  eamee  where- 
fore a  joath  18  lease  able  to  ayd  himselfey  &o«  which  the  poet 
briefely  and  pithily  ezpreeseth  thus: 

Horace.  W^  Imberhii  juvenis,  tandem  cuetode  remotOj         ri4JL.l 

GatidetequiSfCanibfuquejetaprieigraminecamjnj  L    ^     J 
Cereu9  in  vitiumflecU,  moniioribus  atpeVj 
UtUium  tardus  fronieoT^  prodigus  asris^ 
Svhlimisy  cupidueque^  et  amata  rdinque^  pemix. 


And  agaiue,  no  living  oreatnre  more  infirme  than  man : 

Hor.  -^^  homine  infirmum  teUus  animdlia  ntUrit 

Inter  eufttta  magis. 


Sect.  212. 

JD  UT  \f  a  man  mllpreeeribey  that  if  any  catUe  toere  upon  the  demeane9 
of  the  manner  there  doing  damage^  that  the  lord  of  the  mannorfor 
the  time  being  hath  vsed  to  distreine  them,  and  the  dietreese  to  retains 
till  fine  were  made  to  him  for  the  damages  at  hie  tciUj  thi$  preecription 
is  voyd;  because  it  is  against  reason,  that  \f  wrong  be  done  any  man^ 
that  he  thereof  should  be  his  own  judge;  for  by  such  way,  if  he  had 
damages  but  to  the  value  of  an  halfpenny,  he  might  assesse  and  have 
therefore  an  0.  pound,  which  should  be  against  reason.  And  so  such 
prescription,  or  any  other  prescription  used,  \fitbe  against  reason,  this 
ought  not,  nor  will  not  be  allowed  before  Judges  (ceo  ne  doit  (1)  estre 
allow  devant  judges) ;  quia  mains  nsus  abolendos  est  (2). 

"  TT  is  against  reason,  that  if  wrong  be  done  any  man,  that  he 
10  E.  8.  S8.  thereof  should  be  his  own  judge,**    For  it  is  a  mazime  in  laW| 

^  ^  ^.  54.  aliquis  non  debet  esse  judex  in  proprid  causd,     *  And  therefore 

88  B.\  18.        ^  ^®  levied  before  the  baylifes  of  Salop  was  reversed,  because 
2  H.  8. 4.  one  of  the  bailifes  was  partie  to  the  fine,  quia  non  potest  esse  judex 

6H.'7'.0.V.    •  HU.  4  H.  4.  oonun  rege  Salop.    (2  Eo.  Abr.  OS,  98.    1  £o.  Abr.  403. 406.) 

''Mains  usns  abolendos  est:''  and  every  nse  is  evill,  that 
is  (as  our  author  saith)  against  reason,  quia  in  consuetudt- 

nUms 


(1)  Instead  ofidt  it  is  voet  in  L,  and  M,  Roh  and  P, 

(2)  Sect.  174,  is  placed  here  in  L.  and  M.  as  we  have  formerly  noticed. 
See  117.  b.  note  2. 

(8)  See  14  Yin.  Abr.  578.    4  Com.  Pig.  6. 
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nHnu  non  ditumitas  temporiiy  ted  »oi%dita$  reHanis  ui  cofuide-  (5  Co.  84.) 
randa  (4). 

And  by  this  rale  cited  by  our  author,  at  the  parUament  An.  40.  B.  8.  at 
holden  at  Kilkenny  in  Irdandj  Liond  duke  of  Clarence  being  Kilkenny, 
then  lieutenant  of  that  realme,  the  IrUh  customs  ealled  there  TheBrehonlaw. 
the  Brehon  law  (for  that  the  Lrieh  call  their  judges  Brehone) 
was  wholly  abolished,  for  that  (as  the  parliament  sayd)  it  was  no 
law,  but  a  lewd  custome,  et  mcUue  ueue  aholendue  e$t  (5).  Vide  Seot  265. 

But  our  student  must  know,  that  kingJo/^n  in  the  twelfth  yeare 
of  his  raign  went  into  Ireland^  and  there,  by  the  advice  of  grave 
and  learned  men  in  the  laws  whom  he  carried  with  him^  bv  par- 
liament de  communi  omnium  de  HibemiA  conaeMUy  ordained  (Ytngh.  288., 
and  established,  that  Irdand  should  be  governed  by 

[141.1  9^  the  lawes  of  England  ([I),  which  of  many  of  tibe 
b.    J  Irishmen,  acoording  to  their  own  desire,  was  joyfully 
accepted  and  obeyed,  and  of  many  the  same  was  soone 
after  absolutely  refused,  preferring  their  Brehon  law  before  the 
just  and  honourable  lawes  of  England.     Rex,  dec,  haronibuej  Bot  Pat. 
mi7i<^a,€<omni&iM/i6€rd<eii«n<ii6tMMlN<em.  SatX9yUt  credimvAj  n  H.  8. 
veMtra  audivit  discretio,  qudd  guando  bonce  memorice  Johannetj  o^^'i  oaie. 
guondam  rex  AngliaB,  pater  noeter^  venii  inffybemiamf  ipeeduxit 
tecum  viroe  diecretoe  et  legii  peritoe,  quorum  communi  oontUiOy  et 
ad  ingtantiam  HyhemeMiumy  eiatuit  etpraxepit  legee  Anglicanae 
in  Bybemid,  ita  qudd  legee  eaedem  in  ecriptufiu  redactat  rdiquit 
tub  ngiUo  euo  aaScaccarium  Dublin. 

BexcomiiibuSf  barcnibue,  mUitibuey  et  liberis  hominibusetomni'  Rot  Patent. 
bus  aliis  de  terrd  Hybemise  aalutem.  Quia  mani/eeih  ease  dignonci-  ^  ^'  **  "'  ^^' 
tur  contra  coronam  et  dignitatem  nottrametconsuetudinesetlegee  h.  h.  0.  L.  180. 
regni  nostri  Anglice^  quae  bonce  memoriae  dominus  Johannes  rexj 
pater  noster,  de  communi  omnium  de  Hybemid  consensu,  teneri 
statuit  in  terrd  i7/d,  quOdplaeita  teneantur  in  curid  Christianitatis 
de  adcocationtbus  ecclesiarum  et  capdlarum,  vd  de  laico/eodo,  vd 
decataUis,  qua  non  sunt  de  testamento,  vd  mairimonio :  vobis  maH' 
damus,  prohibentes  quatenus  hujusmodi  placita  in  curiA  Ohristi'- 
anitatis  nuUatenus  sequi praesumatis  in  mani/estum  dignitatis  et 
coronse  nostrce  prejudidum,  scituripro  certo,  qudd  tifecerUis,  de- 
dimus  in  mandatis  justitiario  nostro  Hybemies  statuta  curice  nos- 
trcB  in  Anglid  contra  transgressiones  hujus  mundati  nostri  cum 

justitiA 

(4)  See  Dav.  Rep.  82,  and  7  Vin.  Abr.  180.  185. 

(5)  Ace.  4  Inst.  858. — So  much  of  the  Irish  statutes  of  40  E.  8,  as  related 
to  abolishing  the  Brehon  law,  is  in  Dav.  on  Ireland,  fol.  ed.  28.  The  other 
heads  of  these  statutes  are  also  given  in  the  same  book,  p.  44.  What  were  the 
most  exceptionable  parts  of  the  Brehon  law,  or  Irish  customs,  are  explained, 
ibid.  86,  in  Spens.  Irel.  1st  ed.  4.  and  Ware's  Antiq.  of  Ireland,  Harris's  ed. 
69.— [Note  228.] 

Jl)  Some  think,  that  the  laws  of  England  were  introduced  into  Ireland 
ore  this  charter  of  John,  by  his  father  Henrr  the  second.  This  opinion  is 
stronglv  enforced  by  the  testimony  of  an  histonan  of  the  reign  of  Henry  the 
third;  for  liatth.  Paris  writes,  that  rex  Henricus,  antequam  ex  HibemiA  rediret-, 
apud  Lismore  concUium  congregavit,  ubi  leges  Anglioi  sunt  ah  omnibus  gratanter 
receptoR,  et,juratorid  cautione  prwstttd,  confirmata^  Molyn.  Case  of  Irel.  Lond. 
ed.  20.  p.  24,  and  Matth.  Par.  ad.  ann.  1172.  vit.  H.  2.  ibid.  dt.  The  other 
authorities  to  establish  the  same  &ct  are  well  collected  by  Mr.  Harris  in  his 
edition  of  Ware's  Antiquities  of  Ireknd.  See  p.  78.  See  further  1  Lei.  Hist. 
Irel.  76,  and  Yaugh.  298.  Gowp.  R.  210.— [Note  229.] 
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justiHd  procedatf  et  crudd  nostrum  est  exeqiuthtr.     In  cujus^  4be, 
teste  rege  apud  Wlnckcowhj  28  die  Octobris,  annoregninostn  18. 
JEt  mandcUum  est  justitiario  Hyhemimper  literas  clausaSy  qudd 
prcsdictas  literas  pcUentes  public^  legi  et  teneri  /acicU. 
Rot  Patent  Rex,  Ac.  pro  communi  utilitate  terras  Hyhemics,  etpro  unitafe 

80  H.  8.  terrarum,  provisum  est,  qudd  omnes  leges  et  consu^udines,  qum  in 

regno  Anglise  tenentur,  in  Hyhemid  teneantur,  et  eadem  terra  eu- 

dem  legUms  subjaceat,  ac  per  easdem  regaiur,'sicut  Johannes  reXf 

cdm  iUic  esset  stahiit  et  firmiter  mandaviL     Idea  volumtu,  qudd 

omnia  hrevia  de  communi  jure,  quse  currunt  in  Anglid,  similiter 

currant  in  Hybemid  sub  novo  sigillo  regis.     In  cuius,  dhc,  teste 

meipso  apud  Woodstocke.     Wherein  it  is  to  be  obserred,  that 

union  of  lawes  is  the  best  meanes  for  the  anity  of  countries. 

*  Tri.  18  E.  1.     *  Una  at  eadem  lex  esse  debet  tam  in  regno  Anglice  qudm  Hybem  i». 

ooram  rege  in      |-^j  Terra  IfybemicB  irUer  se  habet  parliamentum  et  omnimodas 

long^plkoito.      curias  prout  in  AngliA,  et  per  idem  parliamentum  /acit  leges 

[m]  3  R.  3. 13.     et  mutat  leges,  et  illi  de  e&dem  terrd  non  obligantur  per  siatuta  in 

in  Camera  Stel-  Anglid,  quia  Mi  non  habent  milites  parliamenti  (S). 

^^8t  3500  ^'      ^y  *^  ^^  ^^  parliament  ((^ed  Foynin^s  law)  holden  in  Ire- 

land  in  the  tentn  jeare  of  Henry  the  seventh,  it  is  enacted,  that 
all  statutes  made  m  this  realme  of  England  before  that  time, 
should  be  of  force  and  be  put  in  use  within  the  realme  of 
Ireland  (3);  which  (though  it  be  by  way  of  digression)  is  not 
unnecessary  for  our  student  to  know.  But  now  let  us  heare 
our  author  (4). 

Chap. 


(2)  From  citing  this  passage  of  the  year-book  of  Richard  the  Third,  accord- 
ing to  which  English  statutes  do  not  bind  Ireland,  and  from  this  manner  of 
mentioning  the  same  passage  in  his  12th  report,  one  might  infer  that  lord 
Coke  was  of  that  opinion.  12  Co.  Ill,  12.  But  in  Calvin's  case,  referring 
to  the  same  year-book,  he  explains  it  to  mean,  where  Ireland  is  not  specially 
nam>ed ;  and  so  he  states  the  rule  to  be  in  the  4th  Institute.  7  Co.  Calvin's 
case,  22.  b.  4  Inst.  350,  351.  Here  also  he  cites  the  year-book  of  1  Hen.  7, 
which  controls  the  year-book  of  R.  3:  Lord  Coke's  explanation  in  Calvin's 
case  evinces  his  sentiments  more  strongly;  because  Ireland,  if  considered  as 
quite  distinct  in  government  from  England,  would  have  been  a  more  apt  in- 
stance to  support  his  doctrine  in  favour  of  the  post-nati  of  Scotland.  We  do 
not,  however,  mean  by  this  to  offer  any  opinion  on  the  controversy  about  the 
political  connection  between  England  and  Ireland.  It  is  a  subject  of  too  much 
importance  and  delicacy,  as  well  as  of  too  much  extent,  to  be  discoursed  of  in 
a  note.  See  6  Oeo.  1.  c.  5.  22  0. 3.  c.  53,  and  23  O.  3.  c.  28.  The  first  of 
these  statutes  asserts  the  legislative  power  of  Great  Britain  over  Ireland,  and 
also  the  appellant  jurisdiction.  By  the  two  latter  both  are  annihilated.*}*  4 
Inst.  201.    H.  H.  C.  L.  147.— [Note  229*  ] 

(3)  Irish  Stat.  10  H.  7.  c.  22. 

(4)  The  statute  for  takiuff  away  military  tenures  leaves  the  tenure  by  villen- 
age  as  it  was  before;  one  of  the  provisoes  declaring,  that  the  act  shall  not  bo 
construed  to  alter  or  change  any  tenure  by  copy  of  court-roll,  or  any  services 
incident  thereunto.     12  Cha.  2.  c.  24.  s.  7. — [Note  230.] 

j*  Tke  eontroverty  mentioned  hy  Mr,  Hargrove  in  thie  note  eeaeed  to  he  a  euljeet  of 
importance  in  the  year  1801,  when  Great  Britain  and  Ireland  were,  hy  the  joint  con* 
eurrenee  <^  their  reapeetive  parliamente,  united  into  one  kingdom.  See  80  ^  40  Oeo.  8. 
e.67. 
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Chap.  12.  Of  Bents.  Sect  213. 

^HREE  manner  of  renti  there  he^  that  %$  to  eay^  rent  eervice^  rent 
charge^  and  rent  eeehe.  Rent  eerviee  i$,  where  the  tenant  holdeth 
his  land  of  hie  lord  hyfealtie  and  eertaine  rentj  or  by  homage  fealtie  and 
eertaine  rent^  or  by  other  eervieee  and  eertaine  rent^  And  if  rent  eer^* 
vice  at  any  day^  that  it  ought  to  be  payed^  be  behinde^  the  lord  may  die^^ 
trainefor  that  of  common  right, 

SOME  have  divided  rents  into  foare  kindes,  viz.  rent  service, 
rent  charge,  rent  distreynable  of  common  right,  (whereof 
somewhat  shall  be  said  in  this  Chapter)  and  rent  secke. 

^'  Rentf**  in  LiUine  reddiius,  [a]  by  some  diciiur  d  redeundo,  [a]  Fleta,  lib.  8, 
quia  retroitf  et  mtotanniB  redU.     *And  others  say  it  is  derived  2Ji^ 
of  reddere,  for  that  the  rent  is  reserved  ont  of  the  profits  of  the  Minor/oL  2.  * 
land,  and  is  not  dne  till  the  tenant  or  lessee  take  the  profits;  for  BMt  li. 

reddendo  inde  or  aolvendo^  or  reservando  inde^  or  the  ^\9^J2?'  ^ 

[143.']  like,  [6]  is  as  much  to  9^  say  as  the  tenant  or  lessee  q]q^>,  J|^* 
a.     J  shall  pay  so  much  ont  of  the  profits  of  the  lands ;  for  [h]  PL  Com. 
reddere  nihil  alvad  eet  qudm  acceptum  aut  aUguam  P^^^*',**j 
partem  ejusdem  reetituere.     Sen  reddere  eU  quasi  retro  dare,  J^d  BeeSinft 
and  hereof  commeth  redditm  for  a  rent.  mm.  35  H.  6. 3i. 

Here  note  for  the  better  understanding  of  ancient  records,  Domasdax. 
statutes,  charters,  &c.  gahel,  or  gaveU,  gaUum,  gabeUum,  gahelr  ^JUJl^J^^   anno 
lettumy  gcdbeRetlumy  and  gaviUettum^  do  si^nifie  a  rent  (1),  ens-  lo  E.  2.  ' 
tome  duty,  or  service,  yielded  or  done  to  the  king  or  any  other  (Ante  87.  b. 
lord;  as,  Wallingford  continet  276  hagas,  i.  c.  demos  reddentet  9  ^^  ^  ^^  y 
libraa  de  gahlo,  i,  e,  de  redditu :  and  Oxford  hcec  urb$  reddebai 
pro  theolonio  etgablo  regi  20  L  ettextarios  meUiiy  comiti  Alpharo 
10  librae.    And  this  is  the  legall  signification  thereof  (2). 

''Rent 

(1)  See  ace.  ante  140.  a.  note  4. 

(2)  But  though  in  old  deeds  gavelet  may  often  signify  renty  and  this  use  of 
the  word  may  best  agree  with  its  origin,  yet  it  is  not  the  only  legal  significa- 
tion. On  the  contrary,  the  word  is  now  most  usually  applied  to  a  remedy  or 
'procees,  peculiar  in  denomination  to  Kent  and  London,  oy  which  the  lord  of 
the  fee,  when  his  tenant  is  in  arrear  for  rent  or  service,  may  force  him  to  pay 
the  arrears  and  damages  by  seizing  the  land,  and  holding  it  till  payment.  In 
Kent  this  remedy  is  founded  on  immemorial  usage ;  Mr.  Robinson  learnedly 
deducing  it  as  well  from  the  general  law  of  fiefs,  as  from  the  practice  of  onr 
Anglo-Saxon  ancestors ;  and  the  passages  cited  by  another  eminent  writer,  in 
traatine  of  forfeiture  by  ceMer,  tending  to  the  same  point.  Robins,  on  Oavelk. 
243.  Wright's  Ten.  197.  The  gavelet,  thus  prevuling  by  the  custom  of  Kent,, 
may  be  used  whether  there  is  a  sufficient  distress  on  the  land  or  not,  but  is 
restricted  to  gavelkind  tenure.  Robins,  on  Gavelk.  243.  To  London  a  writ 
of  the  same  denomination  was  given  for  rent  service  generally  by  the  10  of 
Edward  the  second,  which  is  therefore  called  the  statute  of  gavdtt.  But  by 
the  words  of  the  statute  this  latter  gavdei  only  lies  where  the  lord  cannot 
obtain  payment  by  distress.     From  this  account  of  the  gavelet  in  Kent  and 

London 
Vol.  I.— 50. 
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/' Rem  9ervice"  It  is  called  a  rent  service,  becauae  it  hath 
some  corporall  service  incident  unto  it,  which  at  least  is  fealtj, 
as  here  it  appeareth. 


Vide  Seet  218.        t<  HU  land,     \c\  A  rent  service  cannot  be  reserved  out  of  any 

(Ante  47.  |l)  "■  "^  ^ 

fo]  44  B.  8. 46.    5  Co.  4.  8eIgoior  MounQoye'a  case.    9  Ass.  24.    SO  Asi.  5. 
17  B.  8.  76.    7  Co.  28.  Bait's  case.    PL  Com.  139. 

inheritance 

London,  it  appears  thai  Sir  Henry  Spelman  was  well  justified,  when,  after 
giving  tiie  etymon  of  gavelet^  and  describing  it  sometimes  to  signify  the  tenure 
of  ffavelkindf  he  adds,  gaveUtum  juris  etiam  procesms  est  huic  dicatus  ienMrafy 
cctsu  ^tfo  tenens  reddihts  dh  servitia  ultra  tnodum  suhducit ;  quod  et  Londomiem^ 
silms  cedttur  ttaiuto  an.  10  Edwardx%  degaveleto,    Spelm.  Gloss,  voc.  Gavde- 
tum.    We  take  notice  of  this  passage  from  Spelman,  because  the  learned  and 
ingenious  observer  on  our  ancient  statutes  seems  to  have  misunderstood  the 
gavelet  thus  described ;  for  though  the  word  originallj  imported  reit/,  jet  our 
explanation  shows  that  it  also  means  a  process  for  the  recovery  of  renfy  techni* 
callj  called  gavelet,  both  in  Kent  ana  London.     See  Barr.  on  Ant.  Stat.  2d 
ed.  149.— Besides  the  two  remedies  thus  called  gavelet,  there  is  another  veiy 
similar  one  for  rent-service  in  all  parts  of  the  kingdom;  and  this  is  the  writ  oi 
cessavit,  which  is  regulated  by,  if  it  did  not  wholly  originate  from,  the  statutes 
of  Gloucester  and  Westminster  the  second.  6  E.  1.  c.  4.  13  E.  1.  st.  1,  c.  21. 41. 
But  lord  Coke,  in  his  comment  on  the  statute  of  Gloucester,  mentions  his 
having  read  the  record  of  the  proceedings  on  a  cessavit  in  the  reign  of  king 
John.     2  Inst.  295.     Yet  this  seems  strange,  because,  in  the  rei^  of  this 
prince,  the  lord  of  the  fee  had  a  much  more  easy  way  of  recovering  his  tenant's 
land  for  default  of  service,  than  by  a  cessavit  in  the  court  of  the  king;  namely, 
a  distress  of  the  land  by  a  process  of  seizure  in  his  own  court.    The  latter 
mode  continued  till  the  52  of  Hen.  8,  took  it  away,  by  prohibiting  distress  <d 
the  fireehold  except  by  the  king's  writ,  and  so  leaving  the  tenant's  chattels  aa 
the  only  subject  for  the  lord's  distress.     It  was  this  alteration  of  the  old  law, 
which,  as  we  apprehend,  gave  occasion  to  introducing  the  cessavit  by  the  statutes 
of  Gloucester  and  Westminister ;  nor  at  the  utmost  can  we  account  for  an  earlier 
use  of  the  cessavit  than  the  52  of  Hen.  8.     Perhaps,  therefore,  lord  Coke's 
case  of  kinff  John  was  nothing  more  than  a  process  of  cesser  in  the  lord's  court, 
and  he  mi^^t  only  call  it  a  cessavit  by  reason  of  the  resemblance  between  the 
proceedings  on  the  writ  of  cessavit  in  the  king's  court,  and  those  on  the  process 
of  cessavit  in  the  court  of  the  lord. — ^These  remedies  of  gavelet  and  cessavit  are 
now  fallen  wholly  into  disuse,  Mr.  Lambard,  not  remembering  an  instance  of 
resorting  to  the  customary  gavelet  of  Kent  in  his  timd,  and  the  cases  in  our 
books  on  both  the  gavelets  and  the  cessavit  being  all  of  ancient  date;  from, 
which  it  may  be  presumed,  that  distress  of  the  tenant's  good  is  now  usually  a 
veiT  sufficient,  or  at  least  a  preferable  remedy.     Lamb,  rerambulat.  ed.  1596, 
p.  654.     Nor  whilst  the  others  continued  in  use,  were  they  applicable,  except 
when  the  tenure  was  in  fee.     Booth  on  Real  Act.  133.    But  in  imitation  of 
them,  it  hath  long  been  the  practice  to  reserve  a  power  of  reentry  for  non- 
payment of  rent  on  granting  leases  for  lives  or  years :  and  the  legislature  have 
also  interposed  against  lessees,  as  well  to  obviate  the  difficulty  from  the  niceties 
of  an  entry  for  forfeiture  at  common  law,  by  enabling  landlords  to  recover  pos- 
session by  ejectment  in  a  Special  manner,  as  to  qualify  and  prevent  an  abuse  of 
the  tenant's  remedy  of  injunction  in  equity.   4  (}eo.  2.  c.  28.    Further,  on  a 
like  principle  of  convenience,  a  summary  jurisdiction  is  given  to  justices  of  the 
peace,  enabling  them  to  restore  the  possession  to  the  landlord,  where  the  tenant 
deserts  the  premises  in  lease,  without  leaving  a  sufficient  distress.  11  G.  2.  o.  . 
19.    See  further  as  to  the  cessavit  and  other  remedies  for  substraction  of  ser- 
vices, 8  Blaokst.  Gomm.  8th  ed.  280.— [N.  281.] 
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mheiitanoe  bat  sach  as  is  manurable^  whereinto  the  lord  may 

enter  and  take  a  distresse,  as  in  lands  and  tenements,  reversions, 

remainders,  and,  as  some  have  said,  oat  of  the  herbage  of  lands, 

and  regalarly  not  out  of  any  inheritances  inoorporeall,  or  that 

lye  in  grant     [d]  By  act  of  law  one  rent  or  service  may  issne  [dyz  H.  6. 21. 

out  of  another;  as  if  A,  before  the  statute  of  giwta  empiore*  ter-  iM^'Jij. 

rarum  had  given  lands  to  j9.  to  hold  to  him  by  fealty  and  ten  ^  g^  J^l.' 

shillings  rent,  and  B.  had  made  a  feoflfment  in  fee  to  0.  &c.  lo  H.  6. 13. 

whereby  there  was  a  mesnalty  oreated;  in  this  case  C.  should  ^J^  3,  tit 

hold  of  B.  either  by  the  same  services  the  law  created,  or  such  ^i  h!  e.  ii; 

as  he  specially  reserved,  and  B.  did  by  operation  of  law  hold 

those  services  of  A.  by  fealty  and  ten  shillings  rent,  that  is  to 

say,  by  rent  and  service  out  of  rent  and  service;  and  if  the  rent 

be  behiude,  the  lord  paramount  may  distraine  upon  the  land  for 

his  rent,  for  both  mesnalty  and '  seigniory  do  issue  out  of  the 

land,  the  mesnalty  immediately,  and  the  seigniory  mediately, 

which  is  worthy  of  due  consideration  and  observation. 

'^  Gertaine  rent"  [e]  For  the  rent  must  be  certaine,  or  which  M  Brltton, 
may  be  reduced  to  a  certainty ;  for  id  cerium  c»<,  quod  certum  *^  If  oV**  \ 
reddi  potest.     [/]  Continetur  carta  reddendo  inde  annucUimad  T/]jf\oti^ 
tales  terminotj  vdfaciendo  inde  tdlia  serviHa,  vd  tales  consuetfi-  Ub.  8.  oa.  14. 
dines,  quss  omnia  debent  esse  certa  et  in  chartd  eocpressa,  dec.  But  (^^^  •!•  ^0 
of  this  I  have  spoken  Sect.  136.    And  the  rent  may  as  well  be 
in  delivery  of  hens,  capons^  roses,  spurres,  bowes,  shafts,  horses, 
hawkes,  pepper,  comine,  wheat,  or  other  profit  that  lyeth  in 
render,  office,  attendance,  and  such  like^  as  in  payment  of 
money,     [g]  But  a  man  upon  his  feoffment  Qr  conveyance  can-  j^  '^  ^-  ^* 
not  reserve  to  him  parcell  of  the  annuall  profits  themselves,  as  (Ante  47. 8.4  b.) 
to  reserve  the  vesture  or  herbage  of  the  land  or  the  like  (8), 
for  that  should  be  repugnant  to  the  grant :  non  debet  enim  esse 
reservatio  deprqficuis  ipsis,  quia  ea  coneeduntery  sed  de  redditu 
novo  extra  proficua, 

"  May  destraine  for  thai,"    For  where  there  is  a  fealty,  &c. 
incident  to  the  rent,  there  is  a  distresse  incident  also  thereunto. 

[A]  But  it  is  to  be  understood,  that  for  a  rent  or  service,  the  [A]  Mirror, 
brd  cannot  distreine  in  the  night,  but  in  the  day  time :  and  <90  ^^'  '^^  ^^« 
it  is  of  a  rent  charge.  But  for  dunage  feasant  one  may  distreine  atowtj,  137 
in  the  night,  otherwise  it  may  be  the  beasts  will  be  gone  before  ii  h.  7.' 5. 
he  can  take  them. 


"  0/  common  right"    Of  common  right,  [i]  that  is,  by  the  [tTW.  l.  oa.  l. 
common  law,  so  called,  because  the  common  law  is  the  best  and  2  H.  4.  cs.  i. 
most  common  birth-right,  that  the  subject  hath  for  the  safeguard  4  j^  g  ^a!  8 
and  defence,  not  only  of  his  goods,  lands  and  revenues,  but  of 
his  wife  and  children,  his  body,  fame,  and  life  also.    So  as  the 
meaning  of  Littleton  in  this  particular  case  is,  that  the  lord  may 
distreine  for  his  rent  of  common,  right,  that  is,  by  the  common 
law,  without  any  particular  reservation  or  provision  of  the  party. 
And  it  is  to  be  observed,  that  the  common  law  of  England  some- 
times is  called  right,  sometimes  common  right,  and  sometimes 
communis  justitia.  In  the  grand  charter  the  common  law  is  called 
right.     Rectum  nvXU  vendemus,  nuUi  negahimusy  aut  differemus 

justitiam 

(3)  See  Bro.  Abr.  Reservation^  46.  D.  &  Stud.  dial.  2.  c.  22. 
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jutUiiam  vd  rectum.    In  the  sUtote  of  W,  1.  c.  1.  ii^iB  odled 

common  droit     JSn  prime»  voet  le  roy,  et  commandej  que  Itpcace 

dcM.  egli&t  etdela  tare  9oithieng<irde  el  maintain  en  UmisjpokUu^ 

et  que  common  droit  toixfaii  a  ioutSy  auxtbienauxpoencomeamx 

riehetj  Muns  regard  de  nuUug;  which  agreeth  with  the  aacient 

LubK  to.  78.      law  in  the  time  of  King  Edgar.     Porro  autem  kaepopulo  queu 

iL^^^MvL     9ervetjnvponimuihge$.  PrimkmptdiUcijuriahentfick>quiaquam% 

^       '^     fruiiurj  tdque  ex  aequo  et  bono,  give  it  dufet  wive  inope  fiieA^jmm 

Pl»t%  lib.  1.       reddit.     And  Fieta  saith.  Item  quod  pax  eedetim  et  terrm  tnvitk^ 

c  29.  labiHter  obeervetury  et  qudd  communie  juwtitia  nmgulupuriier  cx- 

lUbeatMr.    And  all  the  commissions  and  charters  for  execntka 

of  justice  are,  facturi  quod  adjuKtitiam  pertinetaecundum  legem 

et  coneuetudinem  Anglim.    So  as  in  tram  justice  is  the  daughter 

VIda  fleet  314   of  the  law,  for  the  law  bringeth  her  forth.  And  in  thb 

216.  220. 262.     gense  W^  being  largely  taken,  as  well  the  statutes  T  143.1 

and  customes  of  the  realme,  as  that  which  is  pro-  L    I'*     J 
perl  J  the  common  law,  is  included  with  common  rtghL 
Litdeton  in  this  his  treaties  nameth  comnum  right  nxe  times. 


Sect.  214. 

^i!^  if  a  man  wiH  give  landa  or  tenement$  to  another  in  the  taiU, 
yielding  to  him  eertaine  rent  by  the  yeare  (1),  he  of  common  right 
may  dittrainefor  the  rent  behind^  though  that  euchgiftwaa  made  with- 
out deed,  becauee  that  $ueh  rent  is  rent  eerviee.  In  the  same  manner  it 
Uyifa  lease  be  made  tea  manfor  life,  or  the  life  of  another  {2),  render- 
ing to  the  lessor  eertaine  rent,  or  for  tearme  of  yeares  rendertng  renL 


»5H. «. 84        «  rrriTEOUT deed.''    For  it  is  a  rule  in  kw,  that  a  rent 
roSi  »6!'b0  service  may  be  reserved  without  deed. 

Vide  fleet  181         **  In  the  same  manner  it  is  if  a  lease  be  made,  dhc.'*  For  these 

182.  be  rents  services,  because  fealty  is  incident  to  these  rents ;  for 

14?^  1^'^        Tas  it  hath  been  said  before)  a  lessee  for  life  or  years  shall  do 

''  realty.     And  if  a  man  make  a  lease  at  will  reserving  a  rent,  the 

lessee  shall  not  do  fealty,  and  yet  the  lessor  shall  distreine  for  the 

rent  of  common  right. 

'^  Rendering,"  commeth  of  the  word  reddo,  i.  e.  rem  pro  re 
dare,  and  signifieth  yielding,  or  repaying;  but  of  this  I  have 
spoken  before  in  this  Chapter,  Sect  213. 


Sect  215. 

J^UTin  such  ease,  where  a  manupon  suchagiftor  lease  will  reserve  to 

him  a  rent  service,  it  behoveth,  that  the  reversion  of  the  lands  tmd 

tenements  be  in  the  donor  or  lessor.  For  if  a  manwUlmake  afeoffment 


(1)  by  the  yeare  not  in  L.  and  M.  nor  Rob.  but  in  P.  and  Red. 

(2)  or  the  tine  of  another  not  in  L.  and  M.  nor  Roh.  but  in  P.  and  Red. 
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in  fte^  or  mU  give  landi  in  tatle^  the  remainder  aver  in  f^  simple^ 
wiihaut  deedf  reserving  to  him  a  eertuine  rentj  thi$  reservation  is  vddy 
for  that  no  reversion  remaines  in  the  donor ^  and  such  tenant  holds  his 
land  immediately  of  the  hrdj  of  whom  his  donor  heldy  ^e* 

^^TfEVERSIONj*  Reversion  commeth  of  the  Latins  word  ^teS3.K 

reoertor.  and  sienifieth  a  letarninff  affaine:  and  therefore  Plowd.  161.  a. 
r«^  ^^  to^«  terra  r^^^J^^Zj^^  do^  ^^"^^ 
tortf  stve  haeredibui  suiSf  pari  donumfinUumf  ofc,  as  m  the  cases  2  Bo.  Abr.  60.) 
that  Littleton  here  hath  put. 

"It  hehovethy  that  the  reversion,  dtc.  he  in  the  donor  or  lessor^  (Ante  47  a.) 
ibc."    This  is  not  to  be  understood  only  of  a  roTersion  immedi- 
ately expectant  upon  the  gift  or  lease.    For  if  a  man  maketh  a 
mft  in  tayle,  the  remainder  in  tayle^  reserving  a  rent,  and  keepe 
tne  reversion  in  himselfe,  this  is  a  rent  service. 

[14:8.1      "Reserving.^*      Reserve  oommeth  of  the  Latine 
a.    J  19* word  reservo,  that  is,  to  provide  for  store;  as 
when  a  man  departeth  with  his  knd,  he  reserveth  or 
provideth  for  himselfe  a  rent  for  his  owne  livelihood,  And  some- 
time 

it  serveth 

to  except  part  of  the  thing  in  esse  that  is  granted  (1).  rn^s  H.'  s/tL 

And  it  IS  to  be  understood,  that  in  the  case  of  the  gift  in  taile,  (Post  817.  a.) 
lease  for  life  or  years,  the  fealtie  is  an  incident  inseparable  to 
the  reversion,  so  as  the  donor  or  lessor  cannot  grant  the  rever- 
sion over,  and  save  to  himselfe  the  fealty,  or  such  like  service. 
But  the  rent  he  may  except;  because  the  rent,  although  it  be  in- 
cident to  the  reversion,  yet  it  is  not  inseparably  incident.     If  a 
man  maketh  a  gift  in  taile  without  any  reservation,  the  donee 
shall  hold  of  the  donor  by  the  same  services  that  he  held  over.  (Ant  28.  a.) 
[m]  But  otherwise  it  is  of  an  estate  for  life  or  years;  for  there  if  W  Lltt  fo.  4. 
he  leserveth  nothing,  he  shall  have  fealty  onely,  which  is  an  in-  jj  SL  8?^''  ** 
cident  inseparable  to  the  reversion,  as  hath  been  said.  88  H.  el  7*. 

"  The  remainder  over  in  fee  simple  withovt  deed,**     Here  it 
appeareth,  that  if  a  man  maketh  a  gift  in  taile,  the  remainder  in 
fee,  without  deedFn],  the  remainder  is  good,  and  passeth  out  of  rn]40  B.  8. 10. 
the  donor  by  the  livery  of  seisin :  and  so  it  is  of  a  lease  for  life  10  B.  4. 1. 
or  veares,  the  remainder  over  in  fee;  for  the  particular  estate  ^  ^|^'  j^^ 
ana  the  remainder,  to  many  intents  and  purposes,  make  but  one  is  b!  4. 13. 
estate  in  judgment  of  law.     Vide  Sect.  60.  ^®i?V^'  J' 

8  H*  7. 18s 

^<i?emainG?er,"inlegallLatine,isremanere,oomingoftheLatine  JiH^f'IJ** 

88  E.  3.  86.    44B.8.8.    (Ant  49.  b.) 

worde 


(1)  In  a  preceding  note  lord  Coke  asserts,  that  reservation  is  always  of  a 
thing  newly  created  out  of  the  land  demised.  Ante  47.  a.  But  here  he  is 
more  qualified  in  expression,  and  allows  the  word  to  be  sometimes  used  to 
ex4xpt  part  of  the  thing  granted.  However,  the  former  is  the  more  technical 
use  of  the  word;  exception  being  a  more  proper  term  than  reservation  for  the 
latter  purpose.  The  learning  on  this  subject  will  be  found  under  the  title 
Reservation  in  Viner's  Abridgment.    See  Plowd.  861.  a.— [Note  282.] 
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{o]  3  Co.  51.  worde  remaneof  fot  that  [o]it  is  a  remainder  or  remiumi  oif 
Cholmeiie'a  estate  in  lands  or  tenements,  expectant  npon  a  particnlar  estete 
Plkfid^w.  a!"  *"  <*"**®*  togeAer  with  the  same  at  one  time,  as  in  the  cases  here 
35.  ft.)'    '         of  Xt^^.appeareth(2). 


Sect.  216. 

J  Jy2)  this  is  by  farce  of  the  statute  of  quia  emptores  terranim.  ^  For 
before  that  statute^  if  a  man  had  made  a  feoffment  in  fee  simpUy 
by  deed  or  without  deed,  yielding  to  him  and  to  nis  hebres  a  eertaine 
rentj  this  was  a  rent  servieej  and  for  this  he  might  have  distrained  of 
common  riaht;  and  if  there  were  no  reservation  of  any  renty  nor  of  any 
service^  yd  the  feoffee  held  of  the  feoffor  by  the  same  service^  as  the 
feoffor  aid  hold  over  of  his  lord  next  paramont, 

(2  Init  500.        ''/^  UlA  emptores  terrarum.'^ 

Ant  08.  b.)  ^  Hereof  is  spoken  before  in  the  Chapter  of  Frankalnwigne^ 

Sect.  140. 

(Ant  141  b.)  *'By  deed  or  without  deed,  Ac^    For  all  rent  services  may 

be  reserved  without  deed  (as  hath  been  said),  and  as  it  appeaieu 
here. 

And  at  the  oommon  law  if  a  man  had  made  a  feoftnent  in  fee 
by  parol,  he  might  upon  that  feoffment  have  reserved  a  rent  to 
him  and  his  heires;  because  it  was  a  rent-service,  and  a  tenure 
thereby  created. 

(Dj.  146.  b.  ^^  And  if  there  were  tig  reservation^  <fhc,  the  feoffee  held  of  t&« 

Ant  28.  a.)        feoffor  by  the  same  tervtccy  dhc.''    This  is  evident,  and  agreetk 

*]  Britten,        with  our  bookes  [*],that  in  this  case  the  law  created  the  tenure; 

'<>^^^0*  wherein  it  is  to  oe  observed,  how  the  law  regaideth  equitie  and 

l5B.8.^ffd.2l.  ^^^^^  without  any  provision  or  reservation  of  the  party. 

22  Ai8^  L^5S  "^^^  etenim  leges  cuptunt,  vtjure  regantur. 

7  H.  4. 14.    2S  B.  8.  Arowrie,  255.    4  H.  6.    Lita.  eap.  Taile,  Seet  f^ 


[i 


Sect  217.  [^b^-] 


jj^UT  \f  a  man,  by  deed  indented,  at  this  day  maketh  such  a  gift  in 
fee  taile{l)i  the  remainder  over  in  fee;  or  a  lease  for  life^  the  re* 
mainder  over  in  fee;  or  a  feoffment  in  fee;  and  by  the  same  indenture 
Jie  reserveth  to  him  and  to  hvs  heires  a  eertaine  rent,  and  that  if  the 
rent  be  behind,  it  shall  be  lawfull  for  him  and  his  heires  to  distreine, 
^c.  such  a  rent  is  a  rent  charge;  because  sttch  lands  or  tenements  are 
charged  with  such  distresse  by  force  of  the  writing  only,  and  not  of 
common  right.  And  tf  such  a  man,  upon  a  deed  indented,  reserve  to 
him  and  to  his  heires  a  eertaine  rent,  without  any  such  clause  put 

in 

t  Probably  SteL  19. 


(2)  See  Feame's  Ess.  on  Conting.  Rem.  8d  ed.  p.  5  to  11. 
(1)  fee  not  in  L.  and  M.  Boh.  and  Bedm. 
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in  the  deed^  that  he  may  distreine^  then  such  rent  is  rent  S0eke  ;  for  that 
he  cannot  come  to  have  the  rent^  if  it  be  denied  by  way  of  distreese;  and 
if  in  this  ease  he  were  never  seised  of  the  rentj  he  is  without  remedie^  a# 
shaU  be  said  hereafter  (2). 

'<  JDTdeed  indented"    It  cannot  be  a  deed  indented  nnlesse  it  Briiton,  fol. lOO. 

■"     be  actually  indented ;  for  albeit  the  words  of  the  deed  be  STu."***  ^* 
hcBc  indenturay  dsc,  yet  if  it  be  not  indented  indeed,  it  is  no  in-  vide.  SeoL  870. 
denture.     But  if  the  deed  be  indented^  albeit  the  words  of  the  Po't^  229.  «. 
deed  be  not  hcec  indenturaf  yet  it  is  an  indenture  (8).  i*Ro  Ibr^ii 

And  it  is  holden  that  [jei]  if  a  feoffment  in  fee  be  made  by  deed  $  Leon.  16. 
poll  reserving  a  rent,  this  reservation  is  good  3  for  when  the  2  Inst.  672.) 
feoffee  accepts  the  deed  and  livery  of  the  land,  he  agreeth  to  the  ^^ J  ^'  ^*  ^' 
rent,  and  the  rent  is  reserved  by  the  words  of  the  feoffor,  and  not  35  n.  a!  mL 
by  the  grant  of  the  feoffee.    But  of  this  more  hereafter.    In  the  20  !E.  4. 18. 
mean  time  it  is  to  be  noted,  that  of  ancient  time  a  deed  indented  ^^  ^-  ^-  ^ 
was  called  charta  cyrographata  (4);  or  charta-communiSf  because  /j  r^.  Abr! 
each  party  had  a  part.   And  a  deed  poll  was  called  charta  de  und  440.) 
parte,     [j]  Chariot  atUem  de  purd  donatUme  et  nmplici  pen^  M  yieto,Ub.  8. 
doncUorium  et  ejiu  hasredes  debent  remanere.     (hmmunes  verd  Biitton  foL  100. 
duplicari  dd>enty  ita  qiiddquilibet  habeatpartem  mam;  vd  si  una 
sit  tafUiimf  tunc  in  agud  manu  communis  amid  utriusqueponatur, 
salvo  custodienday  dum  cuilibetpartium  necesse/ueritexhibendum. 


,  to  him"    [r] Note,  it  is  a  mazime  in  law,  that  M  ^^ ^  '• 
be  reserved  to  him  from  whom  the  state  of  the  land  fS'^SV^^  ^* 


^^  Reserveth 

the  rent  must  iro  £<»«»  t«^  w  muum  m.m.k,ux  ff  uv/«x  ,.u^  dww  v«  uuxj  umiu   ^g  2   2. 

AB8.8SI.    (Ant  47.  8.    2Ro.  Abr.447.    Cro.  Cha.  289. 

moveth; 


(2)  See  post  Sect.  341.       ' 

(3)  The  indenting  or  cutting  in  modum  dentium^  which  is  usually  at  the  top, 
ever  supposes  two  parts,  being  made  in  order  that  the  parts  when  joined  may 
be  authenticated  by  the  sameness  of  the  cuttinff.  See  as  to  the  use  and  origin 
of  indenting  charters  in  England,  Mad.  Formmar.  Anglican,  p.  28,  29,  of  the 
dissertation  prefixed. — [Note  233.] 

(4)  Mr.  Madox  objects  to  lord  Coke's  treating  the  chirographum  as  altogether 
the  same  thins  with  the  indenture;  because  anciently  many  cAero^opAa  were 
not  indentedyiivX  cut  in  rectilinear  form.  Mad.  FormuL  Anglic.  Dissert, 
p.  29.  In  fact  the  name  of  chirograph  properly  belonged  to  those  deeds, 
which  were  at  first  of  two  parts  written  on  the  same  paper  or  parchment,  with 
the  word  chirographum  in  capital  letters  between  the  two  parts,  and  were  after- 
wards divided  by  a  cut  through  the  middle  of  those  letters ;  and  thus  whether 
the  cutting  was  indented  or  in  a  straight  line,  such  deeds  were  equally  chinh 
grapha.  Ibid  28,  29.  Gangii  Gloss,  voce  chirographa,  Spelm.  G-loss.  voce 
indentura,  Mabill.  de  Re  Diplomat:  lib.  1.  c.  2.  Some  indeed  apply  this 
explanation  to  the  syngrapha,  and  only  describe  the  chirographa  as  deeds  of 
one  part,  and  so  called  from  being  written  with  the  party's  own  hand.  Lyndw. 
tit  de  Offic.  Archidiac.  c.  I.  in  not.  But  the  same  persons  allow  that  sometimes 
syngrapJia,  and  chirographs  are  used  promiscuously ;  and  in  the  opinion  of 
others,  they  are  more  commonly  so  applied.  Ibid.  &  Mad.  ubi  supra.  Both 
the  chirograph  and  the  indenture,  then,  usually  importing  to  be  a  deed  of  two 
parts,  they  are  so  far  the  same ;  and  we  do  not  apprehend  that  lord  Coke 
meant  to  carry  the  resemblance  farther.  Consequently  he  is  not  affected  by 
Mr.  Madox's  observation,  which  seems  to  suppose,  though  too  hastily,  that  lord 
Coke  had  considered  the  chirograph  and  the  indenture  as  wholly  the  same. — 
[Note  233.] 
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M  35  H. «.  S6.    ^^^^^^v  ^°^  ^^^  ^^  ^  straneer.    [$)  Bat  some  do  hold,  that 
(2  Bo.  Abr.        otherwise  it  is  in  the  ease  of  the  king. 

447.425.    Mo.98.lS8.) 

Old  ToDiirei.  «  guck  a  rent  is  a  rent  charge.**    It  is  called  a  rent  ehaijge 

«m!^'  1S4.  because  the  knd  for  payment  thereof  is  charged  with  a  distresae. 

F.  N.  B.  210.  If  it  be  to  the  whole  yiJae  of  the  land,  or  to  the  fourth  part  of 

BneLSS.  the  Yalne,  then  the  rent  is  called  a  fee  fiume  (5).  Here 

Xr«ttfeeoiipattethhiscase,and8odidj|^heinthene:rt  ri44.1 
Section  before,  of  a  clause  of  distresse  generally  mnt-  L    ^*    J 

nf]  7  Co.  28.  b.  ed.  \t\  A  man  granted  a  rent  out  of  certain  Isiad,  pro 

H^^  m.^iB^'  coMutb  impenao  ei  impendendo,  to  have  and  to  hold  to  him  and  to 

Com.  Baooo,  hb  assignees  for  terme  of  his  life,  payable  at  four  feasts  in  the 

Bot  nos.  yeare,  and  for  de&ult  of  payment  upon  demand  it  should  be 

^^Sn^^  lawfull  for  him  to  distrayne ;  the  grantee  nanted  the  rent  oyer  ; 

M.  40  441  BL  the  assignee  after  one  of  the  dayes  demanded  the  rent,  and  dis- 

in  Com.  Banco,  treyued,  and  the  distresse  adjudged  lawfall;  for  he  needs  BOt 

iot^Btaiiiy  A  j/j^^q  ^  demand  at  any  of  the  dayes,  as  in  the  case  of  le-entiy,  but 

18  BL  Dyer,  348.  (Hot  28. 42.  Post.  158.  b.  2  Bo.  Abr.  828.  D7. 2. 
Poft.  202.  a.  204.  a.  D7.  51.  Plewd.  7.  Perik  1. 101.  Mo.  5.  Mareb  140.) 
(Tide  Soet  221.    Ant  47.  a.) 

he 

(5)  The  true  meaning  of  /e^/arm  is  a  perpetual  £urm  or  rent ;  the  name 
beinff  founded  on  the  perpetuity  of  the  rent  or  service,  not  on  the  quafUum. 
See  Sfad.  l^rm.  Burg.  8.  Here  indeed  lord  Coke  seems  to  intimate  the  con- 
trary, by  confining  the  denomination  of  fee-farm  to  rents  at  least  eaual  to  tlie 
fourth  jMirt  of  the  value  of  the  land ;  and  the  word  is  explained  in  a  lilce  manner 
b^  sir  Henry  Spelman,  and  the  author  of  the  book  of  Old  Tenures,  with  this 
difference  only,  that  the  latter  restricts  the  value  to  a  third.  See  Spelm.  Gloss, 
voce  Fcodirfirma  and  Old  Ten.  tit.  Fee-firme.  But  it  would  be  wrong  to  under- 
stand any  of  these  writers,  as  intending  ahsolut^y  and  universally  to  exclude 
an  rents  of  less  value ;  for  the  word  yee-/arm  most  certainly  imports  every  rent 
or  service,  whatever  the  quantum  may  be  which  is  reserved  on  a  mnt  in  fee ; 
and  so  lord  Coke  himself  agrees  in  another  work,  citing  Britton  and  other  books 
or  authorities.  2  Inst.  44.  Britt.  164.  b.  The  sometimes  confining  the  term 
of  fee-farm  to  rents  of  a  certain  value  probably  arose,  partly  from  the  statute  of 
Gloucester  which  gives  the  cessavit  only  where  the  rent  amounts  to  one  fourth 
of  the  value  of  the  land,  and  partlv  from  its  being  most  usual  on  grants  in  fee- 
farm  not  to  reserve  less  than  a  third  or  fourth  of  such  value.  See  6  £.  1.  c.  4. 
F.  N.  B.  210.  C.  Ant.  142.  a.  note  2. — ^After  the  statute  of  quia  emptareSf 
granting  in  fee-farm,  except  by  the  king,  became  impracticable;  because  the 
gpniar  parting  with  the  fee  is  by  operation  of  that  statute  without  any  rever- 
sion, and  without  a  reversion  there  cannot  be  a  rent  service,  as  Littleton 
himself  writes  in  Section  216.  Yet  I  have  seen  a  modem  grant  in  fee  of  a 
large  estate  in  Ireland  reserving  a  perpetual  rent  of  great  ^ue.  But  such 
rent,  considered  as  a  fee-fium  rent,  I  thought  clearly  void.  However,  as  in 
the  case  I  allude  to  the  conveyance  contuned  a  power  for  the  grantor  and  his 
heirs  and  aasi^s  to  distrain  for  the  rent  when  in  arrear,  and  also  a  power  to 
enter  and  receive  the  profits  till  all  arrears  should  be  paid,  the  rent  might  be 
good  as  a  rent-charge;  and  so  on  being  consulted  I  held  it  to  be.-^ince 
writing  the  preceding  part  of  this  note,  a  most  valuable  collection  of  new 
Reports  has  oeen  publiBhed ;  and  in  one  of  the  cases,  the  learned  reporter  has 
given  a  note  relative  to  fee-farm  rents,  which  well  deserves  attention.  See  the 
case  of  Bradbury  v.  Wright,  in  Mr.  Douglas's  Rep.  of  Oa.  in.  B.  R.  602. 
However,  I  so  far  difier  from  the  last-mentioned  note,  as  to  continue  of 
opinion  that  the  term  of  fee-farm  is  not  properly  appHcable  to  any  rents 
except  rents  service, — [Note  286.] 
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he  may  demand  it  when  he  will,  for  it  is  only  to  entitle  him  to 
his  remedy  for  his  meere  duty  (1). 

'<  Distreiney  dbc"  Here  by  ((fee.)  is  implyed  what  things  are 
distreynable^  which  elsewhere  is  expressed  at  large.  Also  where 
the  distresse  is  to  be  taken  in  the  same  land,  and  in  some  other, 
which  with  many  differences  is  set  downe  in  his  proper  place. 

^'  Be  U  vnAout  remedte,*'    Note,  that  upon  a  reservation  of  a  (P^t  204.  a.) 
rent  npon  a  feoffment  in  fee  by  deed  indented,  [tr]  the  feoffor  j^^nJJty'si 
shall  not  haye  a  writ  of  annuity,  because  the  words  of  reserva-  i  h.  4, 6. 
tion,  as  reddendo^  tolvendOf/aciendOj  Umendo^  retervandoj  dsc,  are  26  Ast.  pL  SS. 
the  words  of  the  feoffor,  and  not  of  the  feoffee,  albeit  the  feoffee  ^^  ^\k 
by  acceptance  of  the  estate  is  bound  thereby.  226.) 

And  where  Litdetan  putteth  his  case,  when  a  reservation  is 
made  upon  an  estate  that  passeth  by  livery,  the  same  law  it  is, 
if  a  man  at  this  day  doe  bargaine  and  sell  his  land  by  deed  ^^  Co.  127. 
indented  and  inroUed  according  to  the  statute,  a  rent  may  be  | bIcALMs! 
reserved  thereupon;  for  albeit  an  use  had  onely  passed  by  the 
common  law,  yet  now  by  the  statute  of  27  H*  8.  cap.  10,  the 
use  and  possession  passe  together,  and  so  it  was  adjudged. 
*  And  so  it  is  of  a  srant  of  a  reversion  or  remainder,  and  any  •  Mieh.  SO  A 
other  conveyance  of  lands  or  tenements,  whereby  any  estate  1^  ®» *?  Com. 

A^*\^  w^.^  '  ^        "^  Banco,  intor 

doth  passe.  WlokiATillMdL 


-     Sect.  218. 

j^LSOj  if  a  man  seised  of  eertaine  land  grants  hy  a  deedpoUj  or  by 
indenture f  a  yearely  rent  to  be  issuing  out  of  the  same  landj  to  another 
infee^  or  in  fee  taile^  or  for  terme  oflife^  ^e,  urith  a  clause  of  distresses 
^c.  then  this  is  a  rent  charge  ;  and  if  the  grant  be  without  clause  of  dis- 
tresSy  then  it  is  a  rent  seeke.  And  note^  that  rent  seeke  idem  est  quod 
redditus  siccus ;  for  that  no  distresse  is  incident  unto  it* 

<«  CfJSISJSD  of  land.''  [x]  Note,  that  a  rent  cannot  be  granted  ^1  ^^  E.  s.  ut 
>^  out  of  a-^ischary,  aiommin,  an  advowson,  or  su^like  Jj^s!"  ^^' 
incorporeal  inheritances,  but  out  of  lands  or  tenements  whereunto  PL  Oom.  189. 
the  grantee  may  have  recourse  to  distreyne,  or  which  may  be  (^t.  47.  •. 
put  in  view  to  the  recognitors  of  an  assise,  as  hath  beene  said  202!  20^)^'^* 
before  in  this  chapter.     And  though  it  be  out  of  lands  or  tene-  vide  Seot  218. 
ments,  [z]  yet  it  must  be  out  of  an  estate  that  passeth  by  the  H  1<^  B.  4. 8.  b. 
conveyance  (as  by  all  LitUeUm's  examples  appeareth),  and  not  ^  ^'  3'  ^* 
out  of  a  right :  as  if  the  disseisee  release  to  the  disseisor  of  land,  s  B.  4.  s. ' 
reserving  a  rent,  the  rese|vation  is  void,  et  sic  de  simUibut.  &  >•  B.  FIum,  1. 

0  S.  3.  7. 
46  E  8  27 

"  Grant  by  deed"    *  Also  a  man  may  have  a  rent  by  pre-  21  as. 8. Temp. 

scription.  B.  1.    Am.  42. 

'^  •  1»  B.  8. 

Title  84. 

^' Rent  secke  idem  est  qyyod redditus  siccus"    This  needs  no  (Ant  114.  a. 
explanation,  for  Littleton  expounds  it  himselfe.  6  Co.  68.) 

»5CCTi« 

?.)  See  further  as  to  this  difference  between  a  re-entry  to  avoid  an  estate 
an  entry  to  distrain,  the  second  point  in  Maund's  case  above  cited,  and 
Gilb.  on  Rents,  73. 
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ALSO  J  if  a  man  grant  by  his  deed  a  rent  charge  to  another j  and  the 
rent  is  behind^  the  grantee  may  ehuse^  whether  he  taiU  sue  a  tnrit  of 
annuity  for  this  against  the  grantor^  or  distreinefor  the  rent  behindej  and 
the  distresse detaine  untUhe  be  fayd*  But  he  cannot  do^  or  have^  both 
together  J  ^c.  For  if  he  recovers  by  a  tcrit  of  annuity,  then  the  land  is 
discharged  of  the  distress,  ^c-  And  if  he  doth  not  sue  a  writ  of  annuity, 
but  distreinefor  the  arrearages,  and  the  tenant  sueth  his  replevin,  (son 
replegiare),  and  then  the  grantee  avow  the  taking  of  the  distresse  in  the 
land  in  a  court  of  record,  then  is  the  land  charged,  and  the  person  of  the 
grantor  discharged  of  the  action  qf  annuity. 

(7  Co.  24.  (<  "DENT  charge:'    Here  it  appeareth  by  LttOeton,  that  this 

iRo.Ab.M7.)       -^^  primt  facie  is  a  rent  charge,  whereof  in  this  chapter 

shall  be  spoken  more  at  large. 
And  so  it  is  of  a  rent  secke. 

^^A  man  grant,''  Put  case,  that  A,  be  seised  of  lands  in  fee, 
and  he  and  B,  grant  a  rent  charge  to  one  in  fee,  this  primdyoeie 
is  the  grant  of  A,  and  the  confirmation  of  B,  bnt  yet  the  grantee 
m  16  B.  2.  °^7  \is,ve  a  writ  of  annuity  against  both,  [a]  Two  men  mnt 
tit  Annnity,  47.  an  annuity  of  twenty  pounds  per  annum  to  anotner,  althon^  the 
Vide  Sect  314.  persons  be  seyerall,  yet  he  shall  have  but  one  annuity.  But  if 
1  Ro.  Abr.  895.  ^^^  grant  be  oUigamus  nos,  et  utrumque  nostrian,  the  grantee 
Hob.  50.  '  may  nave  a  writ  of  annuity  against  either  of  them;  bat  he  shall 
Plowd.  439.)       have  but  one  satisfaction. 


g 


"  A  writ  ofannui^"  is  a  writ  for  the  recovery  of  an  annuity. 

6]  Doot  a  [6]    An  annuity  is  a  yearly  payment  of  a  certaine  summe  of 

{tad.  ca.  3.  money  granted  to  another  in  fee  for  life  or  yeares,  charging  the 

'Dyw'844.  b.  P^raon  of  the  mntor  onely.     [c]  But  not  only  the  grantee,  but 

45  E.'  3.  his  heire  and  his  and  their  grantee  ^1),  also  shall  have  a  writ  of 

EzeoQtor,  73.  annuity,     [d]  But  if  a  rent  charge  oe  granted  to  a  man  and  his 

io  iT^^F  ^7i.  ^^^1^^/  ^^  ^^^  ^^^  ^^^  ^  ^^^  ^^  annuity  against  the  heire  of  the 

152.  a.)  [c]  8  B.  6.  Dyer,  65.  And  Sergeante  Bendloei  roporteth,  that  lo  was  the 
opinion  of  the  Coart  [(f|  2  H.  4.  18.  J>jw,  17  Elia.  344.  b.  (10  Go.  128.  Hob.  68. 
Plowd.  457.  a.    1  Ro.  Abr.  226.) 

' /  grantor, 

(1)  Formerly  it  was  doubted,  whether  an  annuity  was  assignable,  though 
cusigns  were  mentioned  in  the  grant;  the  argument  being,  that  it  was  a  mere 
personal  contract,  and  therefore  a  chose  in  ctction.  See  the  cases  in  2  Yin.  Abr. 
515.  and  8  Yin.  Abr.  151.  But  in  a  case  in  0.  B.  3  Oha.  1.  this  oljectioD, 
which  in  strictness  of  law  carried  force  with  it,  was  overruled.  (Jerrard  v. 
Boden,  Hetl.  80.  It  seems  too,  that  naming  cMtgns  is  not  essential  to  the 
making  an  annuity  assignable,  the  principle  of  the  objection  to  its  being  so 
being  the  same  whether  assigns  are  mentioned  or  omitted.  However,  Perkins, 
in  the  special  case  of  an  annuity  pro  consilio  impendendo  requires  naming  of 
assigns.  Perk.  s.  101.  Even  then  too  he  questions  the  annuity  being  assign- 
able. But  this  was  settled  in  Maund's  case,  7  Co.  28.  b.  one  point  rosolved 
being,  that  express  words  would  make  such  annuity  assignable. — [N.  236.] 
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nUjir,  albeit  he  hath  assets,  unless  the  grant  be  for  him  and 
heires(2). 


mi 
his 


"May  chuseJ*  The  mntee  hath  election  to  bring  a  writ  of 
annuity,  and  charging.the  person  onely  to  make  it  personall;  or 
to  distraine  upon  the  land,  and  to  make  it  reall. 

But  if  a  man  grant  a  rent  charge  to  a  man  and  his  heires,  (i  Co.  86.  and 
and  "^dieth,  and  his  wife  bring  a  writ  of  dower  against  the  heirei  ao.  83.) 
the  heire  in  barre  of  her  dower  claimes  the  same  to  be  an  an- 
nuity and  no  rent  charge;  yet  the  wife  shall  recover  her  dower; 
for  he  cannot  determine  his  election  by  claime,  but  by  suing  of 
a  writ  of  annuity  (as  Littleton  saith),  neither  can  the  heir  have 
after  the  endowment  an  annuity  for  the  two  parts;  for  that 
should  not  be  according  to  the  deed  of  grant,  for  either  the 
whole  must  be  a  rent  charge,  or  the  whole  an  annuity.  But 
Littleton  is  to  be  understood  with  some  limitation:  [elfor  of  a  [•] 29  Am.  p. 23. 

rent  granted  for  owelty  of  partition,  a  writ  of  annuity 
r  145.1  doth  not  lie,  because  it  is  of  the  nature  of  the  land 


[_  a.  J  19^  descended.  Also  of  such  a  rent  as  may  be 
granted  without  a  deed  a  writ  of  annuitie  doth  not 
lie,  though  it  be  granted  by  deed. 

[/]  And  here  it  is  to  be  noted,  that  there  is  no  election  given  IV]  Sir  Rowland 
of  two  sevendl  things,  as  if  the  grant  were  of  an  annuitie  or  a  ? c^^gj*'*  ***** 
robe  vearely,  &c.  for  Uiere  the  grantor  hath  election  at  the  day  2s  r.  3/98. 
to  deliver  which  he  would.    But  here  are  two  remedies  ^ven  41  b!  8. 10.  a. 
for  one  yearly  summe,  and  consequently  the  grantee  sh^l  at  !  S'  f  H* 
any  time  have  election  to  take  which  of  the  remedies  he  will ;  ^^  ^^  J^  10^ 
for  in  all  cases  where  severall  remedies  be  given,  the  party  to  9  E.  4. 48.  * 
whom  the  law  giveth  the  remedies,  it  giveth  him  withall  election  ?U^'.^|^^'  ^' 
to  take  which  of  the  remedies  he  will.  F.  N.  B.  121. 

"But  lie  cannot  do,  or  have,  both  together'*    For  then  he  pos^sio. b.* 
should  recover  one  thing  twice,  which  should  be  a  double  charge  1  Ro.  Abr. 

to  the  grantor.  Hoi  ^8'/^^' 

Note,  as  to  elections,  these  diversities  following  :(1)  2  Cor.  88, 87. 

First,  when  nothing  passeth  to  the  feoffee  or  grantee  before  in  Sir  Rowland 
election  to  have  the  one  thing  or  the  other,  there  the  election  Heyward's  oaae. 
ought  to  be  made  in  the  life  of  the  parties,  and  the  heir  or  exe- 
cutor cannot  make  election.     But  when  an  estate  or  interest 
passes  immediately  to  the  feoffee,  donee,  or  grantee,  there  elec- 
tion may  be  made  by  them,  or  by  their  heirs  or  executors. 
Secondly,  when  one  and  the  same  thing  passeth  to  the  donee 

or 

*  Th»  wordt,  the  grantee  of  the  rent  eharge,  §eem  to  he  here  requieiie  to  the  eenee  of  ik^ 
paeetiffe.     See  Mr.  RUeo'e  Intr,  p,  115,  118. 

(2)  The  reason  is,  because  our  law  presumes,  that  it  is  not  intended  to  in- 
clude the  heir  in  the  obligation,  where  he  is  not  named;  and  consequently,  in 
the  case  supposed  by  lord  Coke,  it  is  too  late  to  elect  to  make  the  rent-charge 
an  annuity  after  the  death  of  the  grantor.  See  post.  883.  b.  884.  b.  386.  a. 
10  Co.  128.  a.  Yin.  Abr.  Annui^,  B.  But  this  reasoning  fails  in  applica- 
tion, if  the  grantor  of  the  annuity  is  a  body  politic,  and  as  such  hath  perpetual 
oontinuanee.  Therefore  an  annuity  granted  by  the  king  will  bind  njs  heirs 
and  successors,  though  not  named,  his  political  capacity  never  dyinff,  but 
having  continuance  in  his  successor;  and  so  it  was  adjudged  the  15th  of  Eliza- 
beth in  sir  Thomas  Wroth's  case.    Plowd.  455.— [Note  237.] 

(1)  Lord  Coke  extracts  the  six  following  rules  concerning  election  verhatm 
from  his  own  Beports.    See  2  Co.  86.  b. 
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or  grantee,  and  the  donee  or  grantee  hath  eleetion  in  what 
ner  or  degree  he  will  take  this,  there  the  interest  paaseih  imme- 
diately, and  the  partie,  his  heiresi  or  executorsj  may  make  eleo- 
tion  when  they  will. 

Thirdly,  when  election  is  given  to  seyerall  persons,  there  the 
first  election  made  by  any  of  the  persons  shall  stand. 

Fourthly,  in  case  an  election  be  given  of  two  severall  thincsy 
(1  Ro.  Abr.  725.  alwfdes  he,  which  is  the  first  agent,  and  which  ought  to  do  ttie 

Plowdf  s^'post  ^^  '^'  ^^^  ^^^^  ^^  election.  As  if  a  man  granteth  a  rent  of 
146^  Hob.  174.)  twende  shillings  or  a  robe  to  one  and  to  his  heires,  the  grantor 
*9  E.  4. 36.  b.  shall  have  the  election;  for  he  is  the  first  agent,  by  payment  of 
if  f  B  t,  s  b  ^^^  ^°^'  ^'  deliverie  of  the  other.  So  if  a  man  maketh  a  lease, 
11  E.  8.  an.  27.'  rendering  a  rent  or  a  robe,  the  lessee  shall  have  the  election 
11  Am.  p.  8.  cautd  qua  mpra.  And  with  this  i^ree  the  bookes  in  the  *mar- 
I^K?*  ^^'  gont.  [^]But  if  I  give  nnto  tou  one  of  my  horses  in  my  stable, 
tit.  Abs.  175.  there  you  shall  have  the  election;  for  you  shall  be  the  first  agent 
4S  E.  8.  by  takins  or  seiaure  of  one  of  them.    And  if  one  grant  to  an- 

16  Sm*  4n     ^^^^'  twentie  loads  of  hacill  or  twentie  loads  of  maple  to  be  taken 
^]  2  H.  7. 23. ft.  i^  ^^  ^^^  ^^  ^'  ^^^^  ^^  grantee  shall  have  election;  for  he 
ought  to  do  the  first  act,  kH,  to  fell  and  take  the  same. 

Fifthly,  when  the  thing  eranted  is  of  things  annuall,  and  are 
to  have  continuance,  there  the  election  remaineth  to  the  grantor, 

Iin  case  where  the  law  giveth  to  him  election)  as  well  aner  the 
lay,  as  before.  Otherwise  it  is  when  the  things  are  to  be  per- 
(Ant  90.  b.)  formed,  unicd  vice.  And  therefore  if  I  grant  to  another  for  life 
6  Co.  45.)  1^  annuitie  or  a  robe  at  the  feast  of  Easter,  and  both  are  behind, 

the  grantee  ought  to  bring  his  writ  of  annuitie  in  the  disjune- 
tive;  for  if  he  bring  his  writ  of  annuitie  for  the  one  onely,  and 
recover,  this  judgment  shall  determine  hisf  election  for  ever; 
for  he  shall  never  have  a  writ  of  annuitie  afterwards,  but  a  mire 
/acia$  upon  the  said  judgement.  Which  reascm,  FUzherbertj  in 
his  Nahira  BTevium(^\  not  observing,  held  an  opinion  to  the 

0  S.  4. 88.  oontrarie.    But  if  I  contract  with  you  to  pay  unto  you  twentie 

^e^tho/kboira-  ^^^^^g^  ^'  *  '^^  **  ^  ^^^^  ^^  Easter,  after  the  feast  you  may 

Mdd  booket.     '  bring  an  action  of  debt  for  the  one  or  for  the  other. 

(Plowd.  6.  Sixthly,  the  feoffee  by  his  act  and  wrong  may  lose  his  election, 

1  Ro.  Abr.  728.)  ^q^  g^y^  ^^  sKme  to  the  feoffor.     As  if  one  infeoffe  another  of 

two  acres,  to  have  and  to  hold  the  one  for  life,  and  the  other  in 
taile,  and  he  befcwe  election  maketh  a  feoffment  of  both;  in  this 
case,  the  feoilbr  shall  enter  into  which  of  them  he  will,  for  the 
act  and  wrong  ^tf  the  feoffee  (8). 

% 

^^IfKe  recovers  ^  a  writ  of  anntiity,  then  the  land  is  discharged 
of  ike  diUressJ*  Here  is  to  be  observed,  that  this  determination 
of  the  election  of  the  grantee  must  be  by  action  or  suit  in  court. 

SK\  17  EL  of  record;  [A]  for  albeit  the  ^nntee  distreine  for  the  rent,  yet 

)7er,  844.  b.      \^^  may  bring  a  writ  of  annuitie  and  discharge  the  land.     And 
Littleton  putteth  his  caise  here  surely  upon  a  recoverie  in  a  writ 
[«]  F.  N.  B.        of  annuitie.   [t]  But  if  the  grantee  doth  bring  a  writ  of  annuitie, 

162.  A.  ^-|J 

5H.7.88.b.  ,  *°* 

f  Shmld  a  not  h€  my  imtsad  o/h\a7    Ste  Mr.  BUto't  Tntr.  p.  118. 


(2)  See  F.  N.  B.  152.  G. 

(8)  But  if  thejprant  be  to  hold  one  acre  for  life  and  the  other  in  fee,  and 
donee  makes  feofmient  of  one  acre  only,  it  is  an  election  to  have  the  fee  of 
that;  and  this  being  lawful  nothing  is  forfeited.  Perk.  s.  78.  Plowd.  6.  b. 
—[Note  288.] 
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and  at  the  retorne  thereof  appeare  and  ooant,  this  is  a  deter- 
minatioii  of  his  election  in  a  ooart  of  recoTd,  albeit  he  never  pro- 
oeedeth  any  farther,  [k"]  As  if  a  wife  be  endowed  ex  anenm  U]  12  B.  3. 
patrU,  and  the  husband  dieth,  the  wife  hath  election  either  to  ^owor,  158. 
nave  her  dower  at  the  common  law  or  ex  auemupatris  (4^;  if 
she  bring  a  writ  of  dower  at  the  common  law,  ana  connt,  albeit 
she  recover  not,  yet  shall  she  never  after  claime  her  dower  ex 
OMtemu  patru. 

\l\  So  if  the  grantee  bring  an  assise  for  the  rent,  and  make  his  [Q 10  B.  4. 17. 
plaint,  he  shall  never  after  bring  a  writ  of  annuitie.  Bat  the 
purchasing  of  a  writ  of  annuitie,  and  entrie  of  it  in  court  of 
record,  or  of  an  assise,  is  no  determination  of  the  election;  be- 
cause an  estranger  may  purchase  a  writ  in  the  name  of  the 
grantee,  and  enter  it  of  record :  but  if  the  grantee  appeare  there- 
unto, &c.  then  this  doth  amount  to  a  determination  of  his 
election,  as  hath  been  said. 


[145."|     «»*"-eMrepfewn(8onreplegiareV'   l/t*tfeton spake  ^^.^'h^^^L 
b.    J  immediately  before  of  a  writ  of  annuity ^  but  here  he  ^*i2. 

saith  KiB  replevin  ;  because  goods  may  be  replevied  two  Marlbr.  ca.  81. 
manner  of  wayes,  vie.  by  writ,  and  that  is  by  the  common  law,  w.  l.  oa.  JM^. 
or  by  the  pleint,  and  that  is  by  the  statutes  for  the  more  speedy  j^;^  u)^  1.' 
having  againe  of  the  cattell  and  goods.     A  r^egiare  lyeth,  as  oa.  40. 
Littleton  here  teacheth  us,  where  goods  are  distreined  and  im- 
pounded, the  owner  of  the  goods  may  have  a  writ  cU  replegiart 
faciaSf  whereby  the  sherife  is  commanded,  taking  sureties  in  that 
behalfe,  to  redeliver  the  ffoods  distreined  to  the  owner,  or  upon  Marib.  oa.  Jl. 
complaint  made  to  the  sherife  he  ought  to  make  a  replevy  in  ^^^^* 
the  [county].     R^plegiare  is  compounded  of  re  and  j^legiarej  as  21  H.  6.    Re- 
mucn  as  to  say,  as  to  redeliver  upon  pledges  or  sureties;  and  in  turne  deVio.  17. 
the  statute  o^  Marlebridgey  ddiherare  is  used  for  replegiare,  S'^^J^'dij 
[m]  And  the  sherife  ought  to  take  two  kinde  of  pledges,  one  by  ^leta,  lib.  4. 
the  common  law,  and  they  be  j^^e^t  de  proiequendo,  and  another  oa.6.  4H.6. 16. 
by  the  statute,  viz.  plegii  de  retomo  habendo.     Vide  Sect.  58, 
what  things  may  lawfully  be  distreyned,  whereupon  a  rqi>legiare 
may  be  sued.    The  formes  of  the  writ  you  shall  reade  in  the 
R^^ster  and  F.  N.  B.*  •Reg.F.N.BW. 

[«]  It  is  a  generall  rule,  that  the  plaintifo  must  havef  the  ^^^^^'^^'^^i. 
property  of  the  goods  in  him  at  the  time  of  the  taking,    [oi]  But  9  q|  q]  39, 
yet  if  the  goods  of  a  vitteine  be  distrayned,  the  lord  of  the  20  H.  6. 10. 
villeine  shall  have  a  replevy;  because  the  bringing  of  the  re-  ^  '^^^43 
plevy  amounts  to  a  dayme  in  law,  and  vests  the  property  in  the  42  ^,^3*  ig' 
plaintife.     But  in  that  case  if  the  goods  of  the  villeine  be  taken  0  H.  6. 25. 
by  a  trespasse,  the  lord  shall  have  no  replevy;  because  the  villeine  J'-^'^^g^^'  ^' 
had  but  a  right.  19  e.  s!  BepL  S2. 

[^]  But  there  be  two  kinde  of  properties;  a  generall  pro-  [{^^^^!^[^\ 
pertie,  which  every  absolute  owner  hath ;  and  a  speciall  propertie,  4^  j*  3*  j j^' 
as  goods  pledged  or  taken  to  manure  his  lands,  or  the  like;  and  48  B.  8. 20. 
of  both  these  a  repkgiare  doth  lye.  (2^o^Abr.  480. 

Flowd.524.)    Mailbr.  oa.  21. 

Andalbeit  it  be  provided  by  the  statute  of  MarhMdgef  [cap.  21,1 

QUdd 


(4)  See  ace.  before  Sect.  41. 
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qudd  viceeomesposi  queHmafdam  inde  nbifactam  ea,  nne  impedi' 
fnento  vd  contradicHone  efu9  fiU  dicta  averia  eq>erit,  deUberate 
[a]  30  B.  3. 22.  poiak,  dfc.  [^]  yet  where  die  defendant  clAimes  property^  the 
Re^er  86  A 4.  ''^^'^^^^  cannot  proceed;  for  it  is  a  role  in  law,  that  propertj 
7u. 4. 2«.'28.  ought  to  be  tryed  by  writ.  And  therefore  in  that  caae  whera 
31  H. «.  the  tryall  is  by  pleint,  the  plaintife  may  have  a  writ  deprcprieiai^ 

fs^i^o^^'  ^'  pfolmndd  directed  to  the  aherife  to  trie  the  propertie;  and  if 
21 E.  4.  64.  therevpon  it  be  found  for  the  plaintife,  then  the  sheiife  to  make 
2Elis.])jer;i73.  deliyerauoe  (for  so  be  the  words  of  the  writ);  and  if  for  the  de- 

f2  ^  Ab  ^431 )  ^^^^^^^  ^^  ^^^^  ^^  further  proceed.  But  that  is  but  an  enqnesl 
^  ^'      '^  of  office ;  and  therefore  if  thereby  it  be  found  against  the  plain- 

tife,  yet  he  may  have  a  writ  of  replevy  to  the  sherife;  and  if  he 
returne  the  olaime  of  properties  &o.  yet  shall  it  proceed  in  the 
court  of  common  pleas  where  the  propertie  shall  be  put  in  issae 
and  finally  tried.  And  the  sherife  may  take  a  pleint  upon  the 
said  act  out  of  the  county,  and  make  replevyn  presently;  for  it 
should  be  inconvenient  for  the  owner  to  forbeare  his  catteU  till 
the  county  day. 
[r]  5  E.  3. 88.  [r]  It  is  to  be  noted,  that  a  man  cannot  claime  propertie  by 

17  Bs*  p  ^^  bailife  or  servant;  and  the  reason  is,  for  that  if  the  chiyme 

Prob. «.    '^^^'    ^^  ^^^  ^  ^  ^^^^  ^®  ^^^  ^  ^°^  ^^^  ^^^  contempt,  which  the 

lord  cannot  be  unlesse  he  maketh  dayme  himself;  for  nemo 
puniturpro  alieno  delicto  (1). 
34  H.  6. 47.  In  a  speciall  case  a  man  may  have  a  replevyn  of  goods  not 

diatreyned.     As  if  the  mesne  put  in  his  cattell  in  lien  of  the  cat- 
tail of  the  tenant  paravaile,  that  he  is  bound  to  acquite,  he  shall 
have  a  replevyn  of  those  cattell  that  never  were  distreyned. 
31  B.  3.  If  a  man  by  his  deed  mnt  a  rent  with  clause  of  distresse,  and 

GagedeUrer,6.  grant  further,  that  he  shall  keep  the  goods  distreyned  against 

gages  and  pledges,  untill  the  rent  be  payd,  yet  shall  the  sherifis 

(Post  282.  b.      replevy  the  goods  distreyned ;  for  it  is  against  Uie  nature  of 

B^t.  A  Stad.     guch  a  distressc  to  be  irreplevisable,  and  by  such  an  [invention] 

*  '^  the  currant  of  replevyns  should  be  overthrown  to  the  hindrance 

of  the  commonwealth ;  and  therefore  it  was  disallowed  by  the 

whole  court,  and  ainirded  that  the  defendant  should  sage  de- 

Braoton,  lib.  4.    liverance,  or  else  go  to  prison.-    And  Bractcn  is  of  toe  same 

fo.  233.  ft.  A  b.     opinion ;  for  he  saith,  Eodem  modo  de  md  obstructdf  per  breve 

quddjuattdet  propter  communem  uHUitatem,  ne  tranaeuntes  ire  diit 

imped^nfur,  quia  hoc  esset  commune  damnum  ;  et  in  hoe  vicecome$ 

et  jvutidarii  faciant  ticut  tuper  detentianem  averiorem  contra 

widium  plegiif  propter  communem  utxlitatem^  ne  animalia  diit 

inchua  pereant;  which  in  mine  opinion  is  an  excellent  point  of 

learning. 

28  E.  8. 92.  If  the  beasts  of  divers  severall  men  be  taken,  they  cannot  joyne 

J^*' *|'         in  a  rephg,  but  every  one  must  have  a  severall  replevyn  (2). 

2  B.  4. 23.  *        '^Q^  ^  ^°  ^  replevyn  it  is  a  good  plea  to  say,  that  the  property 

(5  Co.  19.  ft.)      is  to  the  plaintife  and  to  a  stranger;  and  where  there  be  two 

plaintifes,  that  the  property  is  to  one  of  them. 

There 


'  (1)  This  is  explained  to  be  intended  only  in  respect  to  the  county-court,  for 
in  the  king's  bench  the  bailiff  is  not  liable  to  a  fine;  and  therefore  it  has  been 
held,  that  there  one  may  make  conusance  and  claim  property  by  a  bailiffl  Adj. 
in  Hamstead  v,  Oldham,  1  Lev.  90.  and  2  Keb.  441.— [Note  289.] 

(2)  But  in  favour  of  liberty,  the  law  permits  two  to  join  in  suing  the  writ 
de  nomine  replegiafido.     F.  N.  B.  66.  F. — [Note  240.] 


\ 
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There  is  also  a  writ  de  homine  r^legta/ndQ.    But  lAuleton  is  Be>g:iat  fol.  isd. 
ready  to  give  you  farther  instruction :  therefore  heare  him.  J'JJJ^  **•  ^*^* 

W.Loa.11.    Fleta,  Ub.  2.  OS.  2.    F.  N.  B.  66.  b. 

^'  And  avow  the  taking^  &c.  in  a  court  of  record^  Here  it 
appearethy  that  an  avowry  in  a  court  of  record,  which  is  in 
nature  of  an  action,  is  a  ^determination  of  his  election  before 
any  judgment  ^ven  (8).  And  this  is  a  good  proofe  of  that, 
which  hath  been  formerly  said  of  the  writs  of  annuity  and 
assise  (4). 


[14:6.1  IA»  ElecHo  9emel  facta  etplacitwn  testatum  nonjnz'  21  H.  6.  24. 
a.    J  titur  regrestum.  K'w^T**^"* 

Quod  temel  pUtcuit  in  dectionibut  ampUtu  dig' 
plicere  non  poteit. 

If  a  rent  charoe  be  granted  to  A.  and  B.  and  their  heires ;  A. 
distreyneth  the  beasts  of  ihe  srantor,  and  he  sueth  a  replevin ; 
A;  avoweth  for  himselfe,  and  maketh  conusance  for  £.;  A. 
dyeth  and  B.  surviveth :  B.  shall  not  have  a  writ  of  annuity ; 
for  in  that  case,  the  election  and  avowry  for  the  rent  of  A,  barreth 
B.  of  any  election  to  make  it  an  annuity,  albeit  he  assented  not 
to  the  avowry.  i 

But  here  is  another  diversity  to  be  ob^rved  betweene  the  (2  Co.  S6.  b.) 
case  aforesaid  of  the  grant  of  the  rent  where  he  (as  hath  beene 
said)  may  make  it  either  reall  or  personall,  and  when  a  man  may 
have  election  to  have  several  remedies  for  a  thing  that  is  meerly 
personall  or  meerly  reall  from  the  beginning.    As  if  a  man  may  28  E.  8. 98.  b. 
nave  an  action  of  account  or  an  action  of  debt  at  his  pleasure  27  B.  a.  89.  b. 
and  he  bringeth  an  action  of  account  and  appeare  to  it,  and  ^?^;  1}  ^ 
after  is  nonsuite,  yet  may  he  have  an  action  of  debt  afterwards;  '  ^' 

because  both  actions  charge  the  person.  The  like  law  is  of  an 
assise,  and  of  a  writ  of  entry  in  the  nature  of  an  assise,  and  the 
like. 


Sect.  220. 

ALSOj  if  a  man  would  that  another  should  have  a  rent  charge  iseuing 
out  of  his  land,  but  would  not  that  his  person  be  charged  in  any  man- 
ner by  a  writ  of  annuity,  then  he  may  have  such  a  clause  in  the  end  of  his 
deed.  Provided  alwais,  that  this  present  writing,  nor  anything  therein 
specified,  shall  any  way  extend  to  charge  my  person  by  a  writ  or  an 
action  of  annuity,  but  only  to  charge  my  lands  and  tenements  with  the 
yearly  rent  aforesaid,  &;c.  (1)  [Proviso -semper,  qu6d  prsesens  scriptum, 
nee  aliquid  in  eo  specificatum,  non  aliqualiter  se  eztendat,  &;c.*]  Then 
the  land  is  charged^  and  the  person  of  the  grantor  discharged. 

BY 

*  T%  (JU  original  of  LitHeUm  th^provito  i»  in  LtUin.    See  hrd  Coluft  remark  on  ike 
double  negattve,  poet*  146.  h. 

(3)  Ace.  post.  268.  a.    F.  N.  B.  162.  A. 

(4)  &ee  ante  145.  a. 

(1)  For  the  operation  of.  this  sort  of  proviso,  see  Dy.  222.  a.  and  2  Co. 
72.  a. 


146.  a.  146.  b.  I  Of  Bents.        L.  2.  G.  12.  Sect  220. 

BY  this  Section  it  appeareth,  that  when  in  a  generall  gnat  the 
law  doth  give  two  remedies,  that  the  grantor  may  provide 
that  the  grantee  shall  not  ose  one  of  them  and  leave  the  party 
28  H.  8.  to  the  other  (2).     But  where  the  mntee  hath  hut  one  remedy, 

^^ h  ^'«\'  there  that  remedy  cannot  be  barred  by  any  proviso ;  for  snch  a 

(Ho  .  7  .)       .   pfQy|3Q  fihould  be  repugnant  to  the  grant 

SRo.  Abr.227.)      "  ^^^  '**  ytardy  rent,  <fec."    Here  by  (dkc.)  and  the  oonse- 
atu  83.  quent  of  this  Section  be  implyed  divers  excellent  points  of  learn- 

ing, viz.  If  a  man  by  his  deede  granteth  a  rent  charse  ont  of 
the  manner  of  Dale  (wherein  the  grantor  hath  nothmg)  with 
So  itwMresolr-  s^oh  a  proviso  that  it  shall  not  charge  his  person ;  albeit  the 
ed  by  the  Josti.  repugnancie  doth  not  appeare  in  the  deed,  yet  the  proviso  taketh 
^'ti^^s^m'^  ^^^^  *^®  whole  effect  of  the  grant,  and  therefore  is  in  jndge- 
roporieUK  ™"  ment  of  law  repa^nant ;  for  upon  the  matter  it  is  but  a  grant  of 
9  H.  6. 58.         an  annuity,  proviaed  that  it  shall  not  charge  his  person  (3).  For 

which  cause  our  author  putteth  his  case  of  a  rent  charge  issuing 
truly  out  of  land.  But  if  a  man  by  his  deed  grant  a  rent  charge 
out  of  land,  provided  that  it  shall  not  charge  the  land,  albeit  the 
grantee  hath  a  double  remedy,  as  hath  beene  said,  yet  the  pny 
vise  is  repugnant;  because  the  land  is  expressly  charged  with 
.  the  rent,  but  the  writ  of  annuity  is  but  implyed  in  the  grant,  and 
therefore  they  may  be  restrained  without  any  repuffnande,  and 
sufficient  remedy  left  for  the  grantee;  for  which  cause  our 
author  putteth  his  case  of  the  restraint  of  bringing  a  writ  of 
6  Eiis.Dier,S27.  annuity.  And  yet  in  some  cases  where  there  is  a  pro- 


^^^Mh*  ^^  ^^^  ^°  ^^  ^^  ^^^^  ^^  grantee  shall  not  in  any  rl4:6.1 
8  Co.  4i!  b!  ^^  charse  the  person  of  the  grantor  flenendlv,  not-  L  ^-  J 
Pof  t!  162.  ft.)      withstanding  the  person  of  the  grantdt  shall  be  charged. 

As  if  a  man  grant  a  rent  charge  out  of  certaine  lands  to  another 
for  life,  with  such  a  proviso;  the  rent  is  behinde;  the  grantee 
dyeth ;  the  executors  of  the  grantee  shall  have  an  action  of  debt 
against  the  grantor,  and  charge  his  person  for  the  arrearages  in 
the  life  of  the  grantee ;  because  the  executors  have  no  other 
remedy  against  the  grantor  for  the  arrearages ;  for  distreine  they 
cannot,  because  the  estate  in  the  rent  is  determined,  and  the 
proviso  cannot  leave  the  executors  without  remedy,  as  ap- 
peareth by  that  which  hath  beene  sud  (1).  And  therefore  our 
author  putteth  his  case  of  a  rent  charge  continuing.  And  here 
CPott  208.  b.  it  is  to  be  observed,  that  this  word  (provito)  hiith  divers  opera* 
2Co.  72.a.)       tions.     Sometime  it  worketh  a  qualification  or  limitation,  and 

so  it  is  taken  here,  and  often  in  our  bookes ;  sometime  a  condi- 
tion ;  and  sometime  a  covenant :  whereof  you  shall  reade  more 
hereafter.  Sect.  820. 

82  Abb.  p.  1.  *'  ^^  ^  ^^  ^/  ^  deed"  Here  LtiUeHm  putteth  his  case  of 

Vide  Beet!  884.  ODe 

(Cro.  Blis.  887.    1  Ro.  Abr.  MO.    Mo.  811.) 

(2)  See  post  286.  a.  &  h  393.  a. 

(3)  Aco.  in  Brediman's  case,  6  Co.  68.  b. 

(1 )  At  first  this  may  seem  oontmdicted  by  the  statute  of  82  H.  8.  e.  87.  ao- 
cording  to  the  recital  of  which  the  executors  of  tenant  for  life  of  a  rent-charge 
had  no  remedy  at  common  law  fcg  arrears  due  to  their  testator.  But  lotd 
Coke  in  another  place  observes,  thai  the  preamble  of  82  H.  8.  should  be  under- 
stood to  apply  not  to  tenant  for  his  life  only  but  to  tenant  pur  anUre  vie,  ao  kmg 
as  cestui  gue  vie  lives.    Post.  164.  a.-^Note  241.] 
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one  deed.    But  though  the  grant  be  geneiaU,  and  mint  mioh  a 

proTiflo,  yet  may  the  mntee  by  another  deed  by  way  of  de&a- 

%noe  grant,  that  he  shall  not  enarffe  the  person  of  the  ffrantor, 

and  that  if  he  bring  a  writ  of  annuity,  that  the  rent  shall  oease, 

''iVec  aliguid  in  eo  tpecificiUnmy  nan  aliqwdiler  m  extendtU^ 
<fic."   Here  is  to  be  observed  a  double  negativey  nee,  and  non^ 
which  in  grammaticall  construction  amoonteth  to  an  affirmatiTe; 
for  Negatio  dextmil  negaiwnem^  et  amho  faxivml  afvniMiiwun* 
Yet  the  law,  that  principally  respeoteth  substance,  doth  judge 
the  proviso  to  be  a  negative  according  to  the  intent  of  the  parties^ 
and  not  according  to  grammaticall  construction,  to  the  end  the 
proviso  may  take  effect;  and  the  like  yon  shall  &ide  hereafter 
in  lAuUUin*.    Mala  grammaHoa  won  vUiat  cartam.    Here  our  *  Lib.  8.  Mp.] 
author  putteth  his  case  of  one  mntor.    Put  then  the  case,  that  ^  Condle. 
A.  and  B,  being  joyntenants  of  lands  in  fee,  by  their  deed  grant  mo^iSQ.  &. 
a  rent  charge  out  of  those  lands,  provided  that  the  grantee  Hob.  191.       ** 
shall  not  charge  the  person  of  A.  in  this  case  if  the  grantee  Cro.  Oba.  566.) 
bringeth  a  writ  of  annuity,  he  must  charge  the  person  of  B. 
only. 


Sect  221. 

ALSO^  if  one  make  a  deed  in  thie  mannery  that  ffA.of'B.benct 
yearely  payed  at  the  feast  of  Ohrietmassefor  temte  of  his  life  xx.  s. 
of  latcfull  money y  that  then  it  shM  be  laufuU  for  the  said  K.of'&.to 
distreyne  for  this  in  the  mannor  of  F.  ^c.  this  is  a  good  rent  eharge  ; 
heeatise  the  mannor  is  charged  with  the  rent  by  way  of  disiaresse  (8)  ;  and 
yet  the  person  of  him,  which  makes  such  astd^  is  discharged  in  this 
ease  of  an  action  of  annuities  because  he  doth  not  grant  by  his  deed  any 
annuitie  to  the  said  A.  of  B.  btU  granteth  only^  that  he  may  distreine 
for  such  annuiiicy  ^c* 

• 

<<  rpEATif  A.  of  Br    Here  [want]  words  to  precede  these, 

-^  vis.  that  he  grants  to  A.  of  B.  dsc.  Owt  if  A.  of  B.  Sc,  as  (2  ^-  Abr. 
it  appeareth  in  the  originall  (2);  and  so  it  appeareth  in  the  close  ^^' 
of  this  Section,  viz.  hut  granielh  onfyy  (hat  he  may  distrevne.  And 
without  such  a  grant  the  clause  should  be  imperfect. 

^^  Because  the  mannor  is  charged  wUh  the  rent  by  way  ofdis^ 
tresse."  And  yet  no  rent  is  expressly  granted  out  of  the  manor. 
But,  by  the  grant  that  he  shall  distrem'e  for  such  a  yearely  summe  (Plowd.  180.) 
of  money,  in  judgment  of  law  the  mannor  is  charged  with  the 
rent;  but  the  person  of  the  grantor  cannot  be  charged,  because 
he  expressly  granteth  no  ren^  for  that  would  charge  his  person; 
but  that  the  grantee  should  distreine,  Ac.  whidi  only  cnaigeth 
the  land. 

*^Tkat 


(3)  In  L.  and  M.  and  in  BoL  dhc,  is.addbd. 

?2)  The  words,  here  stated  by  lord  Coke  to  be  in  the  original,  are  not  in  L. 
ana  H.  nor  Boh. 
Vol.  I — 61 


! 


147.  a.] 


18  Am.  p.  1. 

18  E.  8.  8S. 
3  Am.  7. 
3  E.  8.  U. 
10AM.S4. 
31  Am.  p.  17. 
38  Ab8.  (1). 
Annnity,  62. 
18  B.  8. 
annt,8i. 


iiittihiAoMe. 


«  8  B.  8.  U. 
8  Am.  p.  7. 
14  Am.  p.  14. 
18  B.  8. 
Ut.  Grmntiy  64. 
18  B.  8.  32. 
28  Am.  38. 
30  Am.  12. 
48  B.  8. 18.  32. 
8  H.  4. 10. 
0  H.  8.  0. 
22  H.  8. 11. 
(b  Oo.  65. 
Poit  218.) 
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'^  9^  Thai  he  may  dittreine  for  tw^  annuttief  (he/' 

Here  bj  (ike.)  many  points  worthy  of  oboervatiott  T  147.1 
are  implyed,  tis.  if  a  man  seised  of  lands  in  fee  bind*  L  ^  J 
eih  his  goods  and  lands  to  the  payment  of  a  yearly  rent 
to  A.  o/  B.  this  is  a  good  rent  charse  with  power  to  distreine, 
albeit  there  be  no  expresse  words  of  charge,  nor  to  distreine.  Or 
in  these  words,  Ohligo  maneriwn  meum  deC  et  omnia  bona  m 
dicio  ffionmb  exiaienif  A.  de  B.  tin  annuo  reddiiu  ds  xx,  f.  ad 
duiringencP  par  haiivum  domini  regis  pro  redditu  prmdieto. 
By  this  grant  a  rent  oharge  issaeth  out  of  the  mannor:  and 
wnere  the  words  be,  ad  diatnngendum  per  hoHtmm  domini  regiif 
this  is  for  the  advantage  of  the  grantee.  And  therefore  the 
king's  baily  should  be  but  his  minister  to  distreine  for  his  rent; 
and  that  which  he  may  do  by  his  servant,  he  may  do  by  him- 
selfe  or  by  any  other  of  his  servants  ^2). 

If  a  man  by  deed  grant  a  rent  or  forty  shillings  to  another 
ontof  his  mannor  of  i>a20,  to  have  and  to  perceive  to  him  and  his 
heirs,  and  grant  over  by  the  same  deed,  that  if  the  rent  be  behind, 
that  the  grantee  shall  distreine  in  the  mannor  of  Sale  (be  the 
mannor  of  Sale  in  the  same  county  or  in  another  county,  and  be 
this  grant  by  one  deed  or  divers  deeds),  the  rent  is  onely  issuing 
out  of  the  mannor  of  D.  and  it  is  but  a  paine  that  he  shall  dis- 
treine in  the  mannor  of  S.}  but  both  the  manners  are  charged, 
the  one  with  the  rent,  and  the  other  with  a  distresse  for  the  rent ; 
the  one  issuing  out  of  the  land,  and  the  other  to  be  taken  upmi 
the  land.  And  whereas  our  author  puts  his  case  of  a  grant  for 
life ;  so  it  is  if  I  srant  to  you,  that  vou  and  your  heires,  or  the 
heires  of  your  body,  shall  distreine  for  a  rent  of  forty  shillings 
within  my  mannor  of  S,  this  by  construction  in  law  shall  amount 
to  a  grant  of  a  rent  out  of  my  mannor  of  S.  in  fee  simple  or  fee 
taile;  for  if  Ais  shall  not  amount  to  a  grant  of  a  rent,  the  grant 
shall  be  of  Utile  force  or  effect,  if  the  mntee  shall  have  but  a 
bare  distresse  and  no  rent  in  him ;  for  then  he  shall  never  have 
an  assise  of  this,  &c.  And  this  is  the  reason  that  it  is  so  often 
ruled  and  resolved*,  that  this  amounts  to  a  grant  of  a  rpnt  per 
construction  of  law,  vt  re$  maai»  valeaL  And  all  this  is  neces- 
sarily implyed  in  the  (dhc.)  and  in  this  case  the  mntee  shall  not 
have  a  writ  of  annui^,  as  our  author  saith.  And  whereas  cor 
author  putteth  his  case  where  the  distresse  is  to  be  taken  in  the 
same  land  out  of  which  the  rent  by  construction  of  law  is  issuing, 
hereby  is  implyed,  that  if  a  rent  be  granted  out  of  the  mannor 
of  2).  and  the  grantor  grant  over,  that  if  the  rent  be  behinde, 
the  grantee  shaU  distreine  for  the  same  rent  in  the  mannor  of  S. 
this  IS  but  a  penalty  in  the  mannor  of  S.  for  three  causes. 

First,  the  law  needs  not  to  make  construction  that  this  shall 
amount  to  a  grant  of  a  rent,  for  here  a  rent  is  expressly  granted 
to  be  issuing  out  of  the  mannor  of  D,  and  the  parties  lutve  ez- 
presly  liqiited  out  of  what  land  the  i«nt  shall  issue,  and  upon 
what  land  the  distresse  shall  be  taken,  and  the  law  will  not  nuJLO 
an  exposition  amnst  the  expresse  words  and  intention  of  the 
parties,  which  tms  way  stands  with  the  rule  of  the  law.    Quoties 

in 


(1)  Instead  of  Au.  it  should  be  E.  8. 

(2)  ~ 


(2)  What  follows  on  this  side  of  the  folio  is  taken  almost  verbatim  from 
Butt's  case,  in  7  Oo.  28.  a. 
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in  verhu  nvUa  ut  ambigu\k»  ihi  nuUa  eo^^ontio  contra  verba 
eacpreua  fienda  est 

Seoondly^  if  in  this  case  this  shall  amount  to  a  grant  of  a  vent 
ont  of  the  mannor  of  S,  then  the  grantor  shall  be  twice  charged. 
For  if  the  grantee  bringeth  a  writ  of  annuity,  this  shall  extend 
onely  to  the  manner  of  D. ;  for  upon  the  grant  of  a  distresse  in 
the  manner  of  S.  no  writ  of  annuity  lyeth;  because  the  manner  i 
of  S.  is  only  charged^  and  not  the  person  of  the  mntor  as  to 
this  (3) ;  and  for  this  cause  the  bringing  of  the  wnt  of  annuity 
cannot  discharge  the  mannor  of  S.  of  any  rent;  and  so  the  law 
by  construction  against  the  words  and  the  intention  of  the  par- 
ties  shall  do  injury  to  the  mntor  to  charge  him  twice. 

Thirdly,  if  in  such  case  the  mannor  of  S.  in  which  the  distresse 
is  only  limited,  shall  be  in  another  county,  then  it  hath  beene 
often  adjudged  that  the  rent  shall  not  issue  out  of  the  same,  but  Tide  Bnlwer'f 
the  distresse  shall  be  aa  a  meane  and  remedy  to  oompell  the  !*?^^  ^'/' 
tenant  of  the  land  to  pay  the  rent.     And  it  was  said,  that  there  i  ^  ^^i^  * 
was  no  diversity  of  reason,  that  the  law  in  construction  shall  Vide  9  B.'s.  18. 
make  the  rent  to  be  issuing  out  of  this,  when  it  lyeth  in  the  ^J  i^^' 
same  county,  and  not  when  it  lyeth  in  severall  counties;  for  the  lo  aiiTJ' 
words  in  both  cases  are  all  one,  and  there  is  no  reason  to  say  lo  B.  s.  18. 
that  he  shall  faile  of  a  recoyery  by  assise  (4).    And  the  bookes  ^  ^*  ^  ^'^  ^^' 
in  1  Ais,  p.  10.  and  1  E.  3.  2l.  and  other  bookes  do  not  say  3  ^  ^^' 
that  the  rent  issueth  in  this  case  out  of  both,  but  that  the  land  88  H. •.87. 
in  which  the  distresse  shall  be  taken  is  charffed;  and  this  is  true,  ^  ^m*  0<^- 
for  it  is  charged  with  the  distresse.    Ana  inasmuch  as  it  was  ^  f^.^^' 
charged  with  the  distresse,  their  opinion  was,  that  the  tenants  of  AmIm/sm. 
both  of  them  shall  be  named  in  the  assise.    And  the  opinion  of  ^l  >•  3- 1^* 
Finchdeny  in  41  B.  3. 13.  was  affirmed  to  be  good  law,  that  if  P«'  Knokd«. 
the  mannor  of  D,  out  of  which  the  rent  is  granted,  be  recovered 
by  an  elder  title,  that  all  the  rent  is  extinct  (5);  but  if  the  mannor 
of  S.  in  which  the  distresse  is  limited,  be  evicted,  yet  all  the  rent 
remains*.    So  if  the  grantee  purchase  parcell  of  the  mannor  of  •Yid.  17  B.  4. 6. 
S,  the  rent  is  not  extinct,  for  that  the  rent  issueth  onely  I?.^^^^*  **^- 
ri47."|  outofthe«»*mannorofi>.(l).  Anditissaid,thatif  JJ^f^^^^^ 
1^    b.    J  a  man  mnt  a  rent  out  of  three  acres,  and  grant  over, 
that  if  uie  rent  be  behind,  that  he  shall  distreine  for  the 
rent  in  one  of  the  acres,  this  rent  is  entire,  and  cannot  be  a  rent 
secke  out  of  two  acres,  and  a  rent  charge  out  of  the  third  acre, 
and  therefore  it  is  a  rent  secke  for  the  whole;  and  yet  hee  shall 
distreine  for  this  in  the  third  acre.  So  if  a  rent  be  granted  to  two 
and  to  their  heires  out  of  an  acre  of  land,  and  that  it  shall  be  law- 
ful! for  one  of  them  and  his  heires  to  distreine  for  this  in  the  same 
acre,  this  is  a  rent  secke;  for  insomuch  as  they  stand  joyntly  seised 
of  one  intire  rent,  it  cannot  be  as  to  the  one  a  rent  secke,  and  as 
to  the  other  a  rent  charge,  and  this  distress  is  as  an  appurtenant 
to  the  rent :  and  therefore  if  he  which  hath  the  rent  f  dieth,  the 

survivor 

t  InHead  of  ''renV*  HU  word  "  diatreM^  tJioM  U  Uro  inttrud,  at  U  mmm.    See 
Mr.  RUeo*e  Inir.p,  US. 

(3^  Aoc  ant  1&6.  b. 

(4;  How  the  remedy  by  assise  is  affected  where  the  rent  issues  out  of  the  land 
in  several  counties,  is  explained  by  lord  Coke,  post.  fol.  163 .  b.  154.  a. — [N.  242.] 

(5)  See  post.  148.  a.  and  849.  a.  where  the  same  doctrine  is  expressed;  but 
it  is  added,  that  the  grantee  shall  have  a  writ  of  annuity. — [Note  248.] 

(1)  See  further  as  to  extinguishment  of  rent,  infra. 
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sorviTor  Bball  distreine;  and  if  both  gnnt  orer  the  Tent  to 
another^  he  ahall  distreine  for  this.  Bat  if  a  man  grant  a  rent 
out  of  Blacke  Acre  to  one  and  to  his  heirea,  and  grant  to  him 
that  he  may  distreine  for  this  in  the  aame  acre  for  terme  of  hia 
life,  this  is  a  rent  charge  for  his  life,  and  a  rent  secke  after,  di' 
verm  tempanhus.  Otherwise  it  is  if  the  distresse  be  limited  for 
eertaine  years  in  the  same  land,  there  this  remaines  a  rent  secke 
intirelj,  for  that  the  fee  and  the  freehold  is  secke  in  such  case. 
(7  Co.  S8.)  If  a  man  sdsed  of  lands  in  fee  (2),  and  possessed  of  a  terme 

for  many  yeares,  grant «  rent  out  of  both  for  life  in  taile  or  in  fee, 

with  elanse  of  distresse  oat  of  both,  this  rent  bein^  a  frediold 

doth  issue  onely  out  of  the  freehold,  and  the  lands  m  lease  are 

(Flowd.  524.  b.   only  charged  with  a  distresss  r3).    But  if  he  had  granted  the 

^^^)  tent  only  out  of  the  lands  in  lease  for  terme  of  the  life  of  the 

mntee,  this  had  issued  oat  of  the  terme,  and  the  land  had 
been  charged  darine  the  terme,  if  the  mntee  liyed  so  long. 
SI  H.  a.  !•.  Ik        If  a  man  be  seised  of  twenty  acres  of  land,  and  grant  a  rent  of 

twenty  shillings  percipiefuT  de  gtiMihet  turd  terra  meoR^  (that  is} 
out  of  every  one  acre  of  my  land,  this  is  a  severall  grant  oat  of 
every  severall  acre,  and  the  grantee  shall  have  twenty  pounds 
in  ail. 

A.  doth  bargaine  and  sell  land  to  B,  by  indenture,  and  befti^ 
inrolment  they  both  mnt  a  rent  charge  by  deed  to  C,  and  after 
die  indenture  is  inroUed :  some  have  said,  that  this  rent  chaige 
is  avoided;  for,  say  they,  it  was  the  grant  of  A.  and  by  the  io- 
rolment  it  hath  relation  to  the  delivery,  which  (say  they)  shall 
C^-  ^w  ?^'  ^^^^^  ^^®  &^^^9  notwithstanding  the  confirmation  of  the  odier 
M  as.)         "^  which  had  nothing  in  the  land  at  that  time.     But  the  grant  is 

flood,  and  after  the  inrolment  by  the  operation  of  the  statute  (4^ 
It  shall  be  the  grant  of  B.  and  the  confirmation  of  A,  But  if 
the  deed  had  not  beene  inroUed,  it  had  beene  the  grant  of  A. 
and  the  confirmation  of  B.  and  so  fuAeunque  vid  daid  the  grant 
is  good  (6). 


Sect  222. 

j/^L80^  if  a  man  hath  a  rent  charge  to  him  and  to  hie  heiree  ieeuing 
outofeertainelandftfhepurehaeeanjfjMreettofthietohimandto 
hie  heiree^  all  the  rent  charge  ie  extinety  and  the  annuitie  oho  [tout  le  rent 
charge  est  extinct  et  Tannoitie  aozy  (6)  ] ;  beeauee  the  rent  cMtrge  cannot 
bg  eneh  manner  be  apportioned.  But  if  a  man,  which  hath  a  rent  eerviecj 
purehoie  pareeU  of  the  land  out  of  which  the  rent  ie  ieetUng^  thie  ehaU 
not  extinguieh  aUj  hUfor  the  parcel  For  a  rent  eerviee  in  euch  case  mag 
be  apportioned  according  to  the  value  of  the  land.    But  if  one  holdeth 

hie 


(2)  The  case  here  stated  is  Butt's  case,  6  Go.  28. 
(8)  See  post  196.  b.  &  197.  a. 

(4)  27  H.  8.  c.  16. 

(5)  See  1  Com.  Dig.  544,  where  most  of  the  authorities  on  the  relation  of 
the  enrolment  of  a  bargain  and  sale  to  its  execution  are  referred  to.  See  also 
poet  a.  186.  a.  and  Hynde's  case,  4  Go.  71.  a. 

(6)  In  L.  and  M,  and  aleo  in  RoK  it  ie  anyenty  inttead  of  annmtie  ausai; 
and  90  the  eente  reguirei. 
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his  land  of  his  hrd  by  the  servke  to  render  to  hie  hrd  yearely  at  eueh 
afeaet  a  horee^  a  golden  epeare  or  a  ehve^  giUiflower^  and  eueh  Uke  ;  tf 
in  thie  caee  the  lord  purekaee  pareeU  of^  the  land,  each  service  is  taken 
away  ;  because  su^h  service  cannot  be  severed  nor  apportioned. 

"  J^^^^^^*  commetli  of  the  verbe  exHnguere,  to  destroy 
or  put  out;  and  a  rent  is  said  to  be  extinguished^  when 
it  is  destroied  and  put  out. 

*'  ApportionedJ'    This  commeth  of  the  word  portio,  quasi  ^j  j^^^  -^^ 
partiOf  which  signifieth  a  part  of  the  whole ;  and  apportion  si^  W)         ' 
nifieth  a  division  or  partition  of  a  rent,  common,  &o.  or  a  making 
of  it  into  parts. 

[a]  The  reason  of  this  extinffuishment  is,  because  the  rent  is  to]  Doct  A 
intire,  and  against  common  right,  and  issuing  out  of  every  part  Bind.  lib.  3. 
of  the  land,  and  therefore  by  purchase  of  part  it  is  extinct  in  the  V?^i'  • 
whole,  and  cannot  be  [5]  apportioned  (7).     But  by  taSt  in  law  it  21  b.'  s!  58. 
may  as  hereafter  (8)  shall  be  said,     [c]  If  the  grantee  of  a  rent  [ft]  80  An.  12. 

charge  (♦)  purchase  paroell  of  the  land,  and  the  grantor  ^  ^  ^^• 
r  148.1  by  his  deed  9^  reciting  the  said  purchase  of  part  ^84.)^ 


L     a.     J  eranteth  that  he  may  distreyne  for  the  same  rent  in  M  46  B.  8. 82. 

the  residue  of  the  land,  this  amounteth  to  anew  grant,  ^j|  -^  P- ^^ 
and  the  same  rent  shall  be  taken  for  the  like  rent  or  the  same  /^^  146.' b.) 
in  quantity.     And  so  it  is  [cQ  if  a  man  by  deed  granteth  a  rent  [d]  8  H.  4*.  19. 
charge  out  of  his  land  to  a  man  for  life,  and  granteth  further  by  (^<^  ^^®*  ^* 
the  same  deed  that  he  and  his  heires  may  distreyne  in  the  land 
for  the  same  rent,  this  amounteth  to  a  new  grant  of  a  rent  in 
fee  simple  (1). 

But  yet  a  rent  charge  by  the  act  of  the  partie  may  in  some  case 
be  apportioned.    As  if  a  man  hath  a  rent  charge  of  20  shillings, 
he  may  release  to  the  tenant  of  the  land  10  shillings  or  more  or 
lesse,  and  reserve  part  (2) ;  for  the  grantee  deaJeth  onely  with  ^^'  ^^* 
that  which  is  his  owne,  viz.  the  rent,  and  dealeth  not  with  the 
land,  as  in  case  of  purchase  of  part.     And  so  was  it  holden  in  HUL 14  Blis. 
the  common  place,  Hill,  14  Eliz.  which  I  myselfe  heard  and 
observed.     So  [e\  if  the  grantee  of  an  annuity  or  rent  charge  of  ^  ^^'^'  ^' 
20  pound  grant  10  pound  parcell  of  the  same  annuity  or  rent  ui,  b*  b.' 

charge 

(7)  Ace.  Say.  69.  Noy.  5.  the  same  doctrine  prevails  as  to  conditions  and 
common  appurtenant,  and  for  a  like  reason.     Post.  215.  a.    Ante  122.  a. 

(8)  See  post.  Sect.  224.  and  fol.  164.  a. 

(*)  This  doctrine  causes  a  difficulty  where  one  has  a  rent-charge,  and  it  is 
wished  to  discharge  part  of  the  land  from  the  payment ;  in  order  to  enable 
a  sale  or  mortgage  of  such  part,  one  practised  mode  of  preserving  the  rent- 
charge  in  the  other  parts,  is  agreeing  that  the  rentrcharge  shall  not  be  pre- 
jttdi^  in  such  other  parts,  but  shall  be  wholly  payable  thereout.  But  this 
seems  to  be  rather  a  new  grant  of  the  rent-charge  by  implication  than  a  pre- 
servation of  the  old  rent-charge  :  another  mode  sometimes  adopted  is,  having 
a  covenant  from  the  owner  of  the  rentrchar^,  not  to  claim  tne  rent-charge 
out  of  the  land  intended  to  be  exonerated.  But  even  this  mode  is  not  quite 
free  from  exception ;  for  according  to  some  books  it  seems  that  such  a  cove- 
nant amounts  to  a  release.     See  Noy's  B.  6.     4  New  Abr.  Rdease,  A.  2. 

(1)  Ace.  Dy.  253.  a.  for  there  is  a  case,  in  which  it  was  held,  that  a  rent- 
charge  should  go  to  the  heir,  though  heirs  were  not  mentioned,  except  in  the 
clause  of  distress. — [Note  244.] 

(2)  See  aoo.  in  the  comment  on  Sect.  667.  post.  fol.  306.  a. 
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chargBi  and  the  tenant  attomei  hereby  the  annuity  or  rent 
charge  ie  divided  (8). 

And  (/)  when  the  rent  oharge  is  extingoinhed  by  his  par- 
chase  of  part  of  the  land,  he  ahali  neyer  have  a  writ  of  annnitie; 
because  it  was  by  the  grant  a  rent  charge,  and  he  hath  dis- 
charged the  knd  of  the  rent  charge  by  his  owne  act  of  pnrehase 
of  part  And  therefore  he  cannot  by  writ  of  annuity  discharge 
the  land  of  thedistresse,  as  Littleton  hath  before  (4)  said.  But 
if  the  rent  charge  be  determined  by  the  act  of  God  or  of  the 
law,  yet  the  grantee  may  have  a  writ  of  annuity.  As  if  tenant 
for  another  man's  life  by  his  deed  grant  a  rent  charge  to  one  for 
tl  years,  ce$^  que  vie  dieth,  the  rent  charge  is  determined ;  and 
yet  the  grantee  may  have  dnrinff  the  yeares  a  writ  of  annuity  for 
the  arrerages  incurred  after  the  death  of  cesty  que  tney  because  the 
rent  charge  did  determine  by  the  act  of  God  and  by  the  course 
of  law.  Acim  lems  nuUi/acit  injuriam.  The  like  law  is,  if  the 
land  out  of  which  the  rent  charge  is  granted  be  recovered  by  an 
elder  title,  and  thereby  the  rent  charge  is  voyded,  yet  the  grantee 
shall  have  a  wflt  of  annuity,  for  that  the  rent  charge  is  avoyded 
by  the  course  of  law ;  and  so  it  was  holden  in  Ward*$  case  above 
remembered  against  an  opinion  obiter  in  9  H.  6.  42.  a. 

'^  For  a  rent  tervtee  in  n«cA  coie  may  he  apportioned^  Whether 
this  apportionment  was  at  the  common  law,  or  by  force  of  the 
statute  of  quia  emptoree  terranim^  hath  beene  a  question  in  our 
bookes*.  And  it  appeareth  by  Littleton^  that  it  wag  so  at  the 
common  law ;  for  when  he  citeth  any  thing  provided  by  any 
statute,  he  citeth  the  statute,  as  he  hath  done  this  very  act 
before  (5).  Littleton  speaketh  here  indefinitely  of  rent  service, 
and  there  be  divers  kindes  of  rent  services  which  are  not  within 
that  statute ;  and  yet  such  rent  services  are  apportionabie  by 
the  common  law.  As  if  a  man  maketh  a  lease  for  life  or  years 
reserving  a  rent,  and  the  lessee  surrender  part  to  the  lessor,  the 
rent  shall  be  apportioned.  So  if  the  lessor  recovereth  part  of 
the  land  in  an  action  of  waste,  or  entereth  for  a  forfeiture  in 
part,  the  rent  shall  be  apportioned. 

[jq]  So  likewise  if  the  lessor  granteth  part  of  the  reversion  to 
a  stranger,  the  rent  shall  be  apportioned ;  for  the  rent  is  incident 
to  the  reversion,  [h]  So  it  is  if  tenant  by  knights  service  by  his 
last  will  and  testament  in  writing  deviseth  the  reversion  of  two 
parts  of  the  lands,  the  devisee  shall  have  two  parts  of  the  rent. 

And  these  cases  are  in  mine  opinion  rightly  adjudged  against 
a  sudden  opinion  in  JHilL  6  and  7  E.  6,  reported  by  seijeant 
Bendloe  to  the  contrary.     Note,  what  inconvenience  should 
A  HiIL42  Elii.  Bot.  108,  in  eonmnni  baneo.  Inter  Ewer  A  Mojle. 

follow, 


(8)  But  Hobart,  who  arguendo  puts  the  like  case,  observes,  that  the  tenant 
is  not  compellable  to  attorn.    Hob.  25. — [Note  245.] 

Now  however,  under  4  Anne,  c.  16.  s.  9,  grants  of  rents  are  good  wjthoot 
attornment^  and  therefore  now  grantee  of  a  rent  may  ^rant  part  without 
attornment  of  the  tenant :  unless  the  statute  is  to  be  restricted  to  those  cases 
in  which  attornment  was  before  compellable. 

(4^  This  seems  a  mistake :  at  least  I  cannot  find  any  passage  of  the  kind 
in  Litdeton.  In  one  oopv  which  I  have  of  the  Coke  upon  Littleton,  ihewhok 
of  this  passage  is  struck  through  with  a  pen ;  and  in  another  it  is  scored  under 
as  doubtful.— [Note  246.] 

(5)  Ant.  Sect.  216. 


L.  2.  C.  12.  Sect  222.      Of  Rents.         148.  a.  148.  b. 

follow,  if  the  severance  of  the  reversion  of  the  rent  should  be 
extinct. 

*'  PuTchoMeparcelloftke  2afui."  This  is  intended  of 


[148.1  a  fee  simple;  W^  for  if  there  be  a  lord  and  tenant  of 
b.    J  40  acres  of  land  by  fealty  and  twenty  shillings  rent  ft]  M8SH.8.  tit 
if  the  tenant  maketh  a  gifb  in  taile,  or  a  lease  for  life  Aztingnish. 
or  yearesy  of  paroell  thereof  to  the  lord,  in  this  case  the  rent  shall  ^^^j^  n  j^  3, 
not  be  apportioned  for  any  part,  but  the  rent  shall  be  suspended  CeMsrit,  21.' 
for  the  whole ;  for  a  rent  service  (saith  Littleton)  may  be  extinct  17  E.  s.  57.  a. 
for  part,  and  apportioned  for  the  rest;  but  a  rent  service  cannot  i  luJAbr^M. 
be  suspended  in  part  by  the  act  of  the  partie,  and  in  esse  for  9  Co.  136.* 
other  (1)  part.     So  it  is  if  the  lessor  enter  upon  the  lessee  for  life  ^  &<».  i.br.  235.) 
or  yeares  into  part,  and  thereof  disseise  or  put  out  the  lessee,  the 
rent  is  suspended  in  the  whole,  and  shall  not  be  apportioned  for 
any  part    And  where  our  bookes*  speak  of  an  apportionment  *  si  B.  4.  S9. 
in  case  where  the  lessor  enters  upon  the  lessee  in  part,  they  are  !  S'  i*  -s 
to  be  understood  where  the  lessor  enters  lawfully,  as  upon  a  sur-  4  £^  7]  ^\^ 
render,  forfeiture,  or  such  like,  where  the  rent  ig  lawfully  extinct  11  B.  3.  Oei- 
in  part.    And  yet  by  act  in  law  a  rent  service  maj  be  suspended  !^^^^k 
in  part  and  in  eue  for  part  ^  As  when  the  gardian  in  chivalrie  ^5.) 
entreth  into  the  land  of  his  ward  within  age,  now  is  the  seig-  t  si  B.  3. 
niorie  suspended ;  but  if  the  wife  of  the  tenant  be  endowed  of  l>ower,  138. 
a  third  part  of  die  tenancie,  now  shall  she  pay  to  the  lord  the 
third  purt  of  the  rent     %  And  so  it  is  if  the  tenant  give  a  part  %  30  Am.  p.  12. 
of  the  tenancie  to  the  &ther  of  the  lord  in  taile.  the  &ther  dieth, 
and  this  descends  to  the  lord  \  in  this  case  oy  act  in  law  the 
seigniorie  is  suspended  in  part  and  in  ette  for  part,  and  the  same 
law  is  of  a  rent  chaige  (2). 

Likewise  a  seigniorie  may  be  suspended  in  part  by  the  act 
of  a  stranger.    §  As  if  two  joyntenants  or  coparceners  be  of  {  27  B.  3. 88. 
a  seigniorie,  and  one  of  them  disseise  the  tenant  of  the  land, 
the  other  joyntenant  or  coparcener  shall  distreine  for  his  or  her 
moitie. 

Concerning  the  apportionment  of  rents,  there  is  a  difference 
betweene  a  grant  of  a  rent  and  a  reservation  of  a  rent :  for  [Jc\  if  Ut\  12  H.  4. 17. 
a  man  be  seised  of  two  acres  of  land,  of  one  in  fee  simple,  and  )^  ^  ^- 
of  another  in  taile,  and  by  his  deed  grant  a  rent  out  of  both  in  so^Am!  p.  12. 
fee,  in  taile,  for  life,  &c  and  dieth,  the  land  intailed  is  dis- 
charged, and  the  land  in  fee  simple  remaines  charged  with  the 
whok  rent )  for  against  his  own  grant  he  shall  not  take  advan- 
tage of  the  weaknesse  of  his  owne  estate  in  part.     [H  But  if  he  [Q  30  H.  6. 3. 
make  a  gift  in  taile,  a  lease  for  life  or  for  yeares  of  both  acres,  35  ^fg^'^' 
reserving  a  rent,  the  donor  or  lessor  dieth,  the  issue  in  taile  Dyer,  56. 7  B.  S. 
avoydeth  the  gift  or  lease,  the  rent  shall  be  apportioned;  for  D7«r,82. 9K3. 
seeing  the  rent  is  reserved  out  of  and  for  the  whole  land,  it  is  fi^J[*2lr 
reason  that  when  part  is  evicted  by  an  elder  title,  that  the  235.) 
donee  or  lessee  should  not  be  charged  with  the  whole  rent,  but 
that  it  should  be  apportioned  ratably  according  to  the  value  of 
the  land,  as  LiUkUm  here  saith. 

rm]  If  a  man  srant  a  rent  charse  out  of  two  acres,  and  after  M  Boot  k 

^  the  Btnd.  IL  2.  0. 17. 


(1)  This  position  is  denied  by  lord  Hale  and  the  court  of  king's  bench  in 
the  case  of  Modgkins  v,  Robson  and  Thomborow,  Mich.  27  Gha.  2.  See  the 
report  of  that  case  in  1  Vent  277. 2  Lev.  148.  andPollexf.  141.— [Note  247.] 

(2)  Ace.  in  Ascough'scase,9  Oo.  136.  b.  and  there  the  reason  is  expressed, 
namely,  that  one  coparcener  shall  not  be  prejudiced  by  the  tortious  act  of  the 
other.    See  also  aoc.  post  188.  a. — [Note  248.] 
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the  grantee  reooTereth  one  of  the  acrsB  against  the  grantor  by 
a  title  paramount,  the  whole  rent  shall  issne  ont  of  the  other 
acre :  but  if  the  recoyerie  be  by  a  fidnt  title  by  oorine,  thea 
the  rent  is  eztinot  for  the  whole,  because  he  daimeth  under  the' 
grantor. 

If  a  man  infeoffeth  B.  of  one  aore  in  fee  upon  condition,  and 
3.  being  seised  of  another  acre  in  tet  grsnteth  a  rent  out  of 
both  acres  to  the  feoffor,  who  entreth  into  the  one  acre  for  th* 
condition  broken,  the  whole  rent  shall  issue  ont  of  the  other 
aore  *,  because  his  title  is  paramount  the  (8)grant.  But  if  a  maB 
maketh  a  lease  for  life  of  Black  Acre  and  White  Acre,  reserring 
two  shillings  renl^  upon  condition  that  if  the  lessee  doth  such  an 
act,  &c.  that  then  he  shall  hare  fee  in  Black  Acre,  the  lessee 
peiformes  the  condition,  albeit  now  bj  relation  he  hath  the  fee 
simple  ah  iniHo,  yet  shall  the  rent  be  apportioned,  for  that  the 
reyersion  of  one  acre  wherennto  the  rent  was  incident  is  gone 
from  the  lessor ;  and  so  note  a  diTerailie  betweene  a  rent  in 
grosse  and  a  rent  incident  to  a  reyersicm,  concerning  the  appor- 
tionment thereof!  And  yet  in  some  cases  a  rent  charge  snail 
not  be  wholly  extinct,  where  the  grantee  claimeth  tram  and 
under  the  grantor.  As  if  B.  maketh  a  lease  of  one  acre  for  life 
to  A.  and  A.  is  seised  of  another  acre  in  fee,  A.  granteth  a  rent 
charge  to  B.  out  of  both  acres,  and  doth  wast  in  the  acre  which 
he  holdeth  for  life,  B.  reooyereth  in  wast ;  the  whole  rent  is  not 
extinct,  but  shall  be  apportioned;  and  yet  B.  claimeth  the  one 
acre  under  A.  And  so  it  is  if  A.  had  made  a  feoffment  in  feCi 
and  B,  had  entred  for  the  forfeiture,  the  rent  is  to  be  appor- 
tioned, and  is  not  wholly  extinct ;  and  the  reason  hereof  is,  for 
that  it  is  a  masdme  of  law,  that  no  man  shall  take  advantage  of 
his  owne  wrong,  nuliu$  oommodwn  ectpere  potest  de  injuridmd 
proprid;  (4)  and  therefore  seeing  the  wast  and  forfeiture  were 
committed  by  the  act  and  wrong  oi  the  lessee,  he  shall  not  take 
advantage  thereof  to  extinguish  the  whole  rent:  and  the  whole 
^  rent  cannot  issue  onely  out  of  the  other  acre,  because  the  lessor 

hath  the  one  acre  under  the  estate  of  the  lessee,  and  therefore 
«  Dyer,  If leb.  it  shall  be  apportioned.  *If  the  king  give  two  acres  of  land  of 
7  A  8  Ei^.  equall  value  to  another  in  fee,  fee  taile,  for  life  or  yearea, 
ThlTeittle'of  reserving  a  rent  of  two  shilliuffs,  and  the  one  acre  is  evicted  by 
Honttngdon's     a  title  paramount,  the  rent  shul  be  apportioned. 


ease. 


234.B.  Briefe  ^*  But  if  a  man  holdeth  h%$  landy  ihc,  hy  service  to  render 

de  onenmdopro  yeareljff  dhc, «  Aotm,  a  golden  tpeare,  dsc.  if  in  thi»  cote  the  lord 
nta  port  purchase parcM  of  the  landf  such  service  is  taken  away  (5)." 

Oir  ^*  Borse.**  iVoto,  in  LatinedetfttN-nit  isagreat  ri49.1 
horse,  (x  a  horse  of  service,  of  the  French  word  L  ^  J 
destrier;  palfridus  a  horse  to  traveU  on  (1),  of  the 

French 

(8)  See  the  case  of  dower,  post.  150.  a. 

(4)  So  idso  by  the  tortious  act  of  the  lessee  a  condition  may  be  ^por- 
tioned ;  though  in  general  it  is  not  divisible  by  act  of  the  parties.  Post.  276. 
a.  &  4  Co.  120.  a.    8  Co.  79.  b.— [Note  249.] 

(5)  What  services  shall  be  extinffuished  b^  the  lord's  purchase  of  part  of  the 
land,  and  what  shall  be  apportioned  or  remain,  is  explained  much  at  large  in 
Talbot's  case,  8  Co.  106.  and  in  Bruerton's  case,  6  Co.  1.— f  Note  260.] 

(1)  It  is  used  in  this  sense  in  writ  F.  N.  B.  98. 1. 


L.  2.  G.  12.  Sect.  222.        Of  Bents.  [149.  a. 

Frenoh  "notipal/ray;  and  runciwui  a  nagee  Q^on  shall  often  read  ^^^<*  ^-  "^  !• 
of  them  in  reoords,)  it  oommeth  of  the  Italian  word  rancino.  Bniertoii7MJ6 
Bat  admit  that  parcell  of  the  land  holden  bj  such  entire  eervioe  6  Co.  l.  ' 

oome  to  the  lord  by  desoenty,  whether  shall  the  entire  service  84  Am.  15. 
wholly  remaine,  or  be  extinct?    And  it  is  holden,  that  in  some  |^  pi.^0^^2 
cases  it  shall  be  extinct  for  the  whole,  as  suit  service,  and  such  40' B.  8. 40. 
other  entire  annnall  suit  service.  But  if  the  service  be  to  render  i  B.  i.  tit 
yearly  at  sach  a  feast  a  horsCi  or  the  like,  and  the  tenant  infeoffe  f^JML^S^' 
the  father  (rf  the  lord  of  part,  which  descends,  yet  the  feoffor  ^  Oo.  106.) ' 
shall  hold  by  a  horse,  becanse  the  service  was  mnltiplied,  and 
each  of  them,  viL  the  feoffor  and  the  feoffee,  held  by  a  horse. 

A,  hath  common  of  pasture  aaum  wmthrty  in  twenty  acres  of 
land,  and  ten  of  those  acres  descend  to  A. :  the  common  Mivttt 
nomhtt  is  entire  and  incertain,  and  cannot  be  apportioned,  but 
shall  remaine.  But  if  it  had  been  a  common  certaine  (as  for 
ten  beasts),  in  that  case  the  common  should  be  apportioned. 
And  so  it  is  of  common  of  estovers,  of  turbarie,  of  pischarie, 
&e.  And  yet  in  none  of  these  cases,  the  descent,  which  is  an 
act  in  law,  shall  worke  any  wrong  to  the  UvTt4f!MLiU  ;  for  he 
shall  have  that  which  belongeth  to  him,  for  the  act  in  law  shall 
worke  no  wrong  (2). 

If  three  joyntenant  hold  by  an  entire  yearly  rent,  as  of  a  horse,  F.  N.  B.  209. 
or  of  a  graine  of  wheat,  and  the  tenants  cesse  by  two  yeares,  40  B.  4. 40. 
and  the  lord  recover  two  parts  of  the  land  against  two  of  them, 
and  the  third  saves  his  part  by  tendering  of  the  rent,  &c.  and 
finding  suretie ;  albeit  the  lord  come  to  the  two  parts  by  lawfhll 
recovery,  grounded  upon  the  default  and  wrong  of  the  two  joyn- 
tenants  yet  shall  the  entire  annuall  rent  be  extinct  (3). 

If  the  tenant  holdeth  by  fealty  and  a  bushell  of  wheat,  or  a 
pound  of  oomyn,  or  of  pepper,  or  such  like,  and  the  lord  pur-  yi^l  Liu.  eap. 
chaseth  part  of  the  land,  there  shall  be  an  apportionment  as  well  Tenant  in  oom- 
as  if  the  rent  were  in  money;  and  yet  if  the  rent  were  by  one  ?SJ' t^*-^* 
graine  of  wheat,  or  one  seed  or  comyn,  or  one  pepper  come,  by  in  Brnerton's 
the  purchase  of  part,  the  whole  should  be  extinct.     But  if  an  eMe,LitLt49. 
entire  service  be  pro  bono  publico,  as  knights  service,  castle  gard,  JJ  J*  J*  ^'*  ^* 
comage,  &c.  for  the  defence  of  the  realme,  or  to  repaire  a  bridge  Tennrei^  63. 
or  a  way,  to  keepe  a  beacon,  or  to  keepe  the  king's  records,  or  Brookei. 
for  advancement  of  justice  and  peace,  as  to  ayd  the  sherife,  or  to  ^  ^'  ^^'.g. 
be  constable  oi  England  (4),  though  the  lord  purchaseth  part,  the  |^  ^^  3,  ^' 
service  (5)  remains.  So  it  is  if  the  tenure  be  pro  opere  devoHonig  Arowrie,  98. 
give  pieiatts,  as  to  find  a  preacher  or  to  provide  the  ornaments 
of  such  church ;  or  pro  opere  charitatUf  as  to  marry  a  poore 
virgin,  or  to  bind  a  poore  boy  apprentice,  or  to  feed  a  poore  man. 
And  so  note  a  diversity  between  these  cases  and  entire  ser- 
vices for  the  private  benefit  of  the  lord. 

Sect. 


(2)  This  same  maxim  is  cited  and  applied  ant.  fol.  148.  a. 

(3)  A  learned  observer  on  the  Ooke  upon  Littleton,  whose  MS.  no^s  I  have, 
objects  to  it,  as  against  reason,  that  the  lord  should  lose  his  service  from 
the  third  jointenant.  However,  the  Tear-Book  of  E.  4,  cited  by  lord  Coke,  is 
an  authority  for  the  position ;  and  further,  it  should  be  considered  that  the  case 
supposed  is  of  an  entire  rent,  that  is,  of  one  incapable  of  division. — [Note  251.] 

(4)  See  post.  165.  a. 

(5)  Aoc.  post.  149.  b. 


149. 0. 149.  b.]         Of  Bents.        L.  2.  G.  12.  Sect  223. 


]^  UT  if  a  man  hold  his  land  ofanothery  hy  hmagefedUy  and  eseuagej 
and  eertaine  rent,  if  the  lord  purehau  part  of  the  land^  ^e.  in  Ude 
case  the  rent  shaU  be  apportianedy  as  is  cforesaid  ;  bub  yet  in  this  ease 
the  homage  andfeaUy  abide  entire  to  the  lord;  for  the  lordshaUhave  the 
homage  and  fealty  ojhis  tenant  for  the  rest  of  the  lands  and  tenements 
holden  of  him^  as  he  had  before  (1),  beeatise  that  such  services  are  not 
yearly  sendees^  and  cannot  be  apportioned^  but  the  eseuage  may  and  dhaU 
be  apportioned  according  to  the  quantitie  and  rate  of  the  landy  ^c. 

Broerton's  oaie,  ^^  DUR  CHASE  part  of  the  landj  dhc."    Here  by  this  (dkc.)  is 
Tis  (^^10*)  impljed  that  the  reasons,  wherefore  homage  and  fealtj 

^  *'         remaine,  and  are  not  eztinet  in  this  ease,  are :  First,  because  it 

can  be  no  losse  to  the  tenant,  as  it  might  in  the  case  of  an  horse 
or  other  entire  service;  for  there  it  may  be  the  remnant  is  not 
iat  ^  ^^^'^"^  sufficient  in  value  to  pay  it.    Secondly,  there  is  no  land,  but  it 

must  be  holden  by  some  service  or  other;  and  homage  and  fealty 
are  the  freest  and  least  chargeable  services  to  the  tenant 


20S. 


(Plowd.  9S.  a.) 
Braerton's  oue, 
eCo.1. 
Talbot's  etM, 
8  Go.  104. 
8  H.  7. 11. 
(PosL  176.  b.) 
185.  b.) 


'^  Because  that  swh  services  are  not  yearly  eervicesy  isc^^  This 
is  raJtio  una  but  not  unica  as  it  appeareth  by  ^t  which 
19*  hath  beene  said.  K  there  be  lord  and  tenant  by  ["14:9. 
fealtie  and  herriot  service,  and  the  lord  purehase  part  |_  b. 
of  the  land,  the  herriot  service  is  extinct,  (and  yet  it 
is  not  annuall,  but  to  be  paid  at  the  death  of  the  tenant)  because 
it  is  entire  and  valuable! 


] 


«  7  B.  8.  29. 
Talbofs  oaae, 
8Co.l0i. 


*  Braertoo's 
0M6,  8  Go.  1, 2. 
TalbotTs  OMO. 
8  Co.  104. 


'^  According  to  the  quantitie  and  rate  of  the  land,  dec"  Here 
is  by  this  {dsc,)  implyed,  that  in  some  cases  where  it  is  entire  and 
valuable,  and  not  annually  it  shall  not  (as  hath  beene  sayd)  be 
extinguished  by  purchase  of  part :  *  as  knights  service,  which 
is  to  be  performed  by  the  body  of  a  man,  if  the  lord  purehase 
part,  yet  the  tenure  by  knights  service  remaines  for  the  residue, 
quiapro  bono  publico  df  and  pro  defensione  regni  (2) ;  but  the  es- 
euage shall  be  apportioned,  as  here  Litdeton  saith,  because  that  is 
for  the  benefit  of  the  lord,  and  yet  it  is  casuall,  and  not  annualL 
And  where  our  author  speakeih  of  services,  it  is  implied  that  a 
herriot  customs,  though  it  be  entire,  valuable,  and  not  annuall 
by  the  purehase  of  part  shall  not  be  extinct.  On  the  other  part^ 
when  the  tenure  is  by  an  entire  service,  and  the  tenant  sliens 
part  of  the  tenancie,  in  what  cases  the  rent  shall  be  multiplyed, 
(that  is)  where  the  feoffor  and  the  alienee  shall  pay  the  entire 
rent  severally  (3),  (for  regularly  it  holdeth,  that  qwB  in  partes 
dividi  nequeunt  eclxda  d  singylit  prcntantur)  and  where  not,  you 
may  read  at  large  in  my  *  Keports. 

And  by  this  {dec,)  is  also  implyed,  that  the  apportionment 
shall  not  be  according  to  the  quantity  of  the  land,  but  according 
to  the  quality  of  value  thereof  (4),  as  by  that  wfaidi  hath  beene 
said  appeareth. 


f 


1)  In  L.  &  H.  dsc.  is  here  added. 
8)  Ant  67.  b. 


(2)  Ace.  ant  149.  a. 
(4)  Aco.  infns  Sect  224. 


L.  2.  a  12.  Sect.  224    Of  Bents.  [149.  b.  150.  a. 


Sect.  224. 


ALSO  J  if  a  man  hath  a  rent  charge,  and  hu  father  purcha$e  pareell 
of  the  tenements  charged  in  fee,  and  dieth,  and  thie  pareeU  descends 
to  his  son  who  hath  the  rent  charge,  now  this  (5)  charge  shaU  he  appor- 
turned  according  to  the  value  of  the  land,  as  is  aforesaid  of  rent  service; 
because  such  portion  of  the  land  purchased  by  the  father  commeth  not  to 
the  son  hy  his  owne  fact,  hut  by  descent  and  by  course  of  law. 


N 


OTE  here  a  diversity^  when  the  grantee  of  a  rent  oharge  5  E.  t. 
commeth  to  a  part  of  the  land  charged  by  his  owne  act^  Arowrie,  200. 
and  when  by  the  course  of  law  (6).  JJ  aJ'iI,  til 

ApporUonment, 

"  Purchcue  parceU  of  the  tenements  charged  in  fee.**    And  so  '>•  28.  9  Aa.  2S 
it  is  if  the  tenant  giveth  to  the  fether  of  the  grantee  part  of  the  '®  ^•■-  ^^  "• 
land  in  taile,  and  this  descend  to  the  grantee,  the  rent  shall  be 
apportioned;  and  so  by  act  in  law  a  rent  charge  may  be  sns-  (Ant  148.  b.) 
pended  for  one  part,  and  in  esse  for  another. 

And  so  it  is,  if  the  father  be  grantee  of  a  rent,  and  the  son  84  H.  8. 41.  b. 
purchase  part  of  the  land  charged,  and  the  father  dieth,  after 
whose  death  the  rent  descends  to  the  son,  the  rent  shall  be 
apportioned ;  and  so  it  is  if  the  grantee  grant  the  rent  to  the 
tenant  of  the  land,  and  to  a  stranger,  the  rent  is  extinct  but  for 
a  moitie. 

[150. 1  0^  If  a  man  hath  issue  two  daughters,  and  grant  a  9  Ass.  92. 
a.  J  rent  charge  out  of  his  land  to  one  of  them,  and  dieth, 
the  rent  shall  be  apportioned ;  and  if  the  srantee  in 
this  case  enfeo£feth  another  of  her  part  of  the  land,  yet  the 
moiety  of  the  rent  remuneth  issuing  out  of  her  sister  s  part, 
because  the  part  of  the  grantee  in  the  land  by  the  descent  was 
discharged  of  the  rent.  But  in  all  these  cases  where  the  rent 
charge  is  apportioned  by  act  in  law,  yet  the  writ  of  annuity 
faileth ;  for  if  the  grantee  should  bring  a  writ  of  annuity,  he 
must  ground  it  upon  the  grant  by  deed,  and  then  must  he,  as 
it  hath  beene  said,  (1)  bring  it  for  the  whole. 

Anjiua  nee  debitum  judex  non  separai  ipsum.  5  B.  2. 

Annoityy  21. 

Also  in  respect  of  the  realty  the  rent  is  apportioned.  But  the 
personaltj^  is  indivisible,  and  by  act  in  law  shall  not  be  divided. 
If  execution  be  sued  of  body  and  lands  upon  a  statute  merchant  PI.  Com.  72. 
or  staple,  and  after  the  inheritance  of  part  of  those  lands  descend  ^.^^-  ^* 
to  the  conusee,  all  the  execution  is  avoided;  for  the  duty  is  15  s.  4. 5. 
personall,  and  cannot  be  divided  by  act  in  law  (2). 

''  Commeth 

(5)  The  word  remt  is  here  inserted  In  L.  &  M. 

(6)  Ace.  ant  147.  b. 

(1)  Ant  144.  b.  near  the  end. 

^2]  Aco.  2  Yentr.  827.  For  other  instances  of  the  indivisibility  of  debts 
ana  personal  duties,  see  F.  N.  B.  46.  a.  Kielw.  106.  a.  Bro.  Nov.  Gas.  pi.  62. 
135.    Hetl.  53.    March,  56.  61. 


160.  a.] 


6B.  2. 
Avowry,  206. 


8  Co.  29, 

in  Batler  and 

Baker's  oaae. 


Of  Bents.      L.  2.  G.  12.  Sect  225. 

^^  Oommeth  not  to  the  umne  hy  his  aume  fad,  hiU  hv  daoeni 
and  by  cotirse  of  law,"  If  the  &ther  within  afle  pnrchase  part 
of  the  land  charged^  and  alieneth  within  age  and  djeth,  the  Mm 
reooyereth'  in  a  writ  of  dttm  JmU  infra  mtatemj  or  entereth;  in 
this  oaae  the  act  of  law  is  mizt  with  the  act  of  the  party,  and 
yet  the  rent  shall  be  apportioned ;  for  after  the  reoovery  or 
entry  the  son  hath  the  land  by  disoent. 

So  it  is  in  case  the  son  reoovereth  part  of  the  land  npon  an 
alienation  by  his  father  dum  wm  fiiit  compoi  menHi^  the  rent 
shall  be  apportioned  for  the  eanse  aforesaid. 

A  man  seised  of  lands  in  fee  taketh  a  wife,  and  maketh  a 
feoffment  in  fee,  the  feoffee  grants  a  rent  charge  of  z.  pound 
ont  of  the  land  to  the  feoffor  and  his  wife  and  to  the  heires  of 
the  hnsband,  the  husband  dieth,  the  wife  reooyereth  the  moiety 
for  her  dower  by  the  oustome;  the  rent  charse  shall  be  appor- 
tioned, and  she  may  distreine  for  five  pound,  which  is  the  moiety 
of  the  rent  (8).  In  which  case  two  notable  things  are  to  l>e 
observed.  First,  albeit  the  dower  be  by  relation  or  fiction  of  law 
above  the  rent  (4),  yet  when  the  wife  recovereth  her  dower, 
she  shall  not  have  her  entire  rent  out  of  the  residue ;  for  a  re- 
lation or  fiction  of  law  shall  never  worke  a  wrong  or  charge  to 
a  third  person,  but  in  fictiane  Juris  semper  est  cegtUtas.  Secondly, 
that  albeit  her  owne  act  do  concurre  with  the  act  in  law,  yet 
the  rent  shall  be  apportioned. 


Sect  225- 


ALSO  J  if  there  be  lord  and  tenant^  and  the  tenant  holds  of  hie  lord 
by  fealty  and  certaine  rent^  and  the  lord  grant  the  rent  by  his  deed^ 
to  another,  ^c.  reserving  thefeaUyto  himself,  and  the  tenant  attumes  to 
the  grantee  of  the  rent,  now  this  rent,  is  rent  seek  to  the  grantee;  because 
the  tenements  are  not  holden  of  the  grantor  (5)  of  the  rent,  btU  are  holden 
of  the  lord  who  reserved  to  him  thefealtie. 

*^AND  the  lord  grant  the  rent,  dfcJ*     So  it  is  if  the  lord 

release  the  rent  of  the  tenant  saving  the  fealty,  the  rent 

is  extinct.     But  if  there  be  lord  and  tenant  by  fealty  and  rent, 

and  the  lord  by  his  deed  reciting  the  tenure  release  all  his  right 

__  in  the  land  saving  his  said  rent,  the  seigniory  remaines,  and  he 

tit  Beleases,  36.  shall  have  the  rent  as  a  rent  servioe,  and  the  fealty  incident  to 

(Post.  161.  a.)     it*  for  the  said  rent  is  as  much  as  to  say  the  rent  advice where- 

unto  fealty  is  incident. 

And  if  the  lord  hath  issue  two  daughters  and  dieth,  and  upon 
partition  the  fealtie  is  allotted  to  the  one  and  the  rent  to  the 
other,  she  shall  have  the  rent  as  a  rent  secke. 
If  there  be  lord  of  a  manner  and  tenant  by  fealty,  suit  of  court 

and 


12  B.  4 11. 
9  B.  8. 1. 

40  B.  8.  22.  b. 
18  B.  3. 


17B.3.72.b. 


17  B.  8.  72.  b. 


(8)  This  same  case  is  cited  and  approved  of  in  Asoough's  case,  8  Go.  185.  b. 

(4)  See  the  case  of  condition,  ant.  148.  b. 

(5)  Grantee  instead  of  grantor  in  L.  and  M.  and  Boh.  which  is  agreeable 
to  the  sense  of  the  passage. 


L.  2.  C.  12.  Sect.  225.      Of  Rents.         [150.  a.  150.  b. 

and  rent^  the  lord  mnts  the  fealty  saTing  to  him  the  suit  of 
eonrt  and  rent^  the  saving  is  good  for  the  rent,  hot 


[150.1  not  for  the  suit  of  oonrt;  beeanae  the  9^  ffrantee  can 
b.    J  keepe  no  court,  and  there  ia  no  tenure  of  the  mntor, 
and  therefore  the  euit  of  court  is  lost  and  penshed  in 
that  case. 

If  the  donee  hold  of  the  donor  by  fealty  and  oertaine  rent,  and 
the  donor  grant  the  services  to  another,  and  the  tenant  attume, 
some  have  said  the  rent  shall  not  passe^  becaose  the  rent  cannot 
passe  bat  as  a  rent  service,  being  granted  by  the  name  of  services ; 
and  the  fealty  cannot  passe,  beeanse  as  hath  been  saide  (1)  the 
fealty  is  an  incident  inseparable  to  the  reversion.  But  it  seemeth, 
that  the  rent  shall  passe  as  a  rent  seoke  (2);  because  at  the  time 
of  the  grant  it  was  a  rent  service  in  the  grantor,  and  therefore 
there  be  words  sufficient  to  passe  it  to  the  grantee,  and  it  is  not 
of  necessity  that  it  shall  be  a  rent  service  in  the  hands  of  the 
grantee. 

If  there  be  lord  and  tenant  by  fealty  and  oertaine  rent,  and  7  E.  8.  b.   Flu 
the  lord  by  deed  grant  the  rent  in  fee  saving  the  fealty,  and  grant  W*"*"'"  «■•• 
farther  by  the  same  deed  that  the  grantee  may  distreine  for  the 
same  rent  in  the  tenancy,  albeit  a  distresse  were  incident  to  the 
rent  in  the  hands  of  the  grantor,  and  although  a  tenant  attome 
to  the  grant,  yet  cannot  the  grantee  distrane;  for  the  distresse  7  E.  a.  2, 8. 
.remaines  as  an  incident  inseparable  to  the  seisniory,  for  then  A<yadged. 
the  tenant  should  be  subject  to  two  severall  distresses  of  two 
severall  men  (8).     And  so  it  k  if  the  lord  in  that  case  grant  the 
rent  in  tayle  or  for  [his]  life,  saving  the  fealty,  and  further  grant 
that  the  grantee  may  distreine  for  it,  albeit  the  reversion  of  the 
rent  be  a  rent  service,  yet  the  donee  or  mrantee  shall  have  it  but 
as  a  rent  secke,  and  shall  not  distreine  for  it. 

It  is  to  be  observed,  that  where  a  rent  service  is  become  a  81  Am.  31. 
rent  secke  by  severance  of  the  same  from  the  seigniory,  that  U^*"'^!'.,!! 
now  the  nature  of  the  rent  is  changed;  for  if  the  grantee  pur-  ^^  n.  B.^178.*I>. 
chase  part  of  the  land,  the  whole  rent  shall  be  extinct.    And  22  BL  8. 8.  b! 
whereas  in  an  assise  for  a  rent  service,  all  the  tenants  of  the  land  i^i^'f/^"'^^* 
need  not  be  named,  but  such  as  did  the  disseisin;  yet  in  assise  Di^'jf. 
for  the  rent  seek,  which  sometimes  was  a  rent  service,  all  the 
tenants  must  be  named,  as  in  case  of  a  rent  charffe,  albeit  he 
were  disseised  but  by  one  sole  tenant.    *  But  if  the  lord  of  a  «  81  Agi.  28. 
mannor  release  the  fealty  to  his  tenant  saving  the  rent,  or  that  a  ^w^7*oq'' 
mesnalty  become  a  rent  by  surplusage  (4),  tiiose  that  are  now  ^  j^^^^  {^^ 

secke 

(1^  Ant.  148.  a. 

(2)  See  post.  152.  a.  the  comment  on  Sect.  280.  and  note  6  there. 

(8)  This  only  shows,  that  the  tenant  cannot  be  made  liable  to  two  several 
distresses  by  act  of  his  lard.  But  on  cusi  of  law  it  is  otherwise,  of  which  lord 
Coke  gives  an  instance  poet.  164.  b. — [Note  252.] 

(4)  This  passage  being  shortly  expressed  may  to  some  be  obscure.  The  case 
intended  is  tnat  of  lord  mesne  and  tenant,  where  Uie  rent  from  the  tenant  to 
the  mesne  is  mater  than  the  latter  pays  to  the  lord,  and  the  lord  purchases  of 
the  tenant;  Uie  consequence  of  which  is,  that  the  mesne  becomes  entitled  to 
the  surplusage  rent  from  the  lord,  namely,  to  so  much  as  the  rent  from  the 
tenant  to  the  mesne  exceeds  the  rent  to  the  lord  from  the  mesne.  See  W.  Jo. 
284.  and  post.  Sect.  284,t  and  fol.  154.  b.  and  800.  b.— [Note  258.] 

•f  Shet,  2H  U  irreUvant  to  the  ntbjwit,    Ske  •eetiom*  tZl,  and  ti%  whiek  ot^  probably 
tko0e  wuant  to  6e  rrfwrrod  to,  and  the  oomwtmUarjf  tAereoft,  162.  h,  aitd  158.  «• 


150.  h.  151.  a.]         Of  Bents.      L.  2.  C.  12.  Sect  22a 

secke  (and  sometimes,  were  semoe)  are  part  of  the  mannor;  bat 
a  rent  charge  cannot  be  part  of  a  manncM'. 

^^Attumeiy  dhc'*    Of  attomement  shall  be  hereafter  said  in 
his  proper  chapter  and  place. 


Sect.  22a 

TN  the  same  manner,  where  a  man  holds  his  land  by  homage  featiy  and 
eertaine  rent,  tf  the  lord  grant  the  rent,  saving  to  him  the  homage, 
such  rent  after  such  grant  is  rent  seek*  BtU  there  where  lands  are 
holden  by  homage  feaUy  and  eertaine  rent,  if  the  lord  wiU  grant  hy  his 
deed  the  homage  of  his  tenant  to  another,  saving  to  him  the  remnant  of 
his  services,  and  the  tenant  attume  to  him  according  to  the  forme  of  the 
grant;  in  this  case  the  tenant  shall  hold  his  land  of  the  grantee,  and 
the  lord  who  granted  the  homage  shall  have  but  the  rent  as  a  rent  seek, 
and  shaU  never  distrain  for  the  rent  (1),  because  that  homage  nor  fealty 
nor  escuage  cannot  be  said  secke,  for  no  such  service  may  be  said  seckL 
For  he,  which  hath  or  ought  to  have  homage  fealty  or  eeeuage  of  his  land^ 
may  by  common  right  distreinefor  it,  if  it  be  behind;  for.  homage  fealtie 
and  escuage  are  services,  by  which  lands  or  tenements  are  holden,  ^. 
and  are  such  services  as  in  no  manner  can  be  taken  but  as  services,  ^. 

<'  TF  the  lord  wiS  grant  by  his  deed  the  homage,  dhc/*     It  b  to 
be  observedy  that  where  the  seigniorj  is  by  homage  fealtr 
[a]  40  B.  8. 22.    and  rent,  [a]  if  the  lord  grant  away  the  homage,  the  fealty  shaU 
per  Onriam.        passe;  for  feidty  is  an  incident  inseparable  to  homage  [ii],  and 
^ol  ^^^e.^26.  <^°A0^  by  ^°7  saving  in  any  mnt  be  separated  from  it,  for 
29  Agg.  p.  20.   *  homaffe  cannot  be  sole  or  alone.^    Bnt  the  rent  (tho'  it  be  not 
20  Au.  p.  S8.     saved;  shall  not  passe  in  that  case ;  because  the  rent  is  not  inci- 
dent to  homage;  and  so  it  is  if  there  be  lord  and  tenant  by  fisalty 
and  rent,  and  the  lord  grant  over  the  fealty  without  any  sayings, 
the  rent  paaseth  not.     But  fealty  hath  an  incident  inseparable 
belonging  to  it,  which  by  no  saving  can  be  separated,  and  that 
is  a  distresse:  for,  as  Littleton  saith  here,  a  service 
cannot  be  seek,  (that  is)  without  some  MT  distresse  flSl.l 
belonging  to  it,  for  then  it  were  not  a  service,  and  so  |_    a.    J 
of  homa^  and  escuage. 

^^  Lands  or  tenements  are  holden,  <kc.^'    By  this  {dhc.)  and  oat 

ie]  44  E.  3. 19.    of  this  Section  it  may  be  collected,  that  if  [c]  there  be  lord  and 
10  Am,  38.         tenant  by  fealty  and  rent,  the  annnall  rent,  which  is  a  profitable 
a  B.  IL  f  service,  is  of  higher  and  more  respect  in  law  than  the  fealty;  and 

39H.0.24,26.  therefore  by  the  grant  of  the  rent  the  fealty  shall  paase  as  an 
27  H.  a.  20.  incident  thereanto;  but  it  is  an  inddent  separable,  and  therefore 
8  B.  4. 28.  ^^^  be  by  a  saving,  as  Littleton  hath  (2)  said,  separated  from  it. 

And  so  when  the  tenure  is  by  Uslij  and  rent,  and  the  rent  be 

recovered, 

*  Sm  aaU*  08.  a.*.  1.  tmd  tk«  no!*  wmdtr  the  *  tktn. 


(1)  In  L.  and  H.  here  follow  these  words,  via.  ^^beeoMse  that  fialty  cannot 
be  severed  from  homage,  and.'*    But  they  are  not  in  the  Boh.  edition* 

(2)  Sect  225.  fo.  150.  a. 


L.  2.  C.  12.  Sect.  227.      Of  Bents.  [151.  a. 

reeoveredy  the  fealtj  shall  inoludedly  be  recoyered.     [d]  And  [4  Tempt  H.  8. 

where  the  tenure  is  oy  homage  fealtj  and  rent,  by  the  recovery  ufii^^i^i^!' 

of  the  rent  with  the  appurtenances  upon  a  former  right^  the  29  Asa.  so.' 

homage  and  fealty  also  shall  be  restored  by  necessity  ^nd  indnl-  3^  H.  S.  24»  25. 

genoe  of  the  law;  for  seeing  the  law  ffiyeth  no  prcectpefor  the 

homage  and  fealty,  bat  for  the  rent  omjj  reason  wonld,  that  by 

the  recovery  of  the  rent,  the  whole  entire  seigniory  shall  be  incln- 

dvely  restored  (8)  in  that  case.    Bat  if  the  recovery  be  without  (^t.  14S.  b.) 

title  (4)  there  the  rent  is  recovered  as  a  rent  seek,  for  that  work- 

eth  no  more  than  a  mnt  *;  but  by  the  recovery  of  a  manner,  *  ^^^*  S«ot  149. 

whether  it  be  by  tiSe  or  without  litle,  homage  fealty  and  all 

other  services  parcell  of  the  manner  are  recovered.    And  albeit 

fealty  cannot  be  divided  from  homage  by  grant  (as  hath  beene 

said)  yet  by  extinguishment  it  may  [e].  As  if  there  be  lord  and  M  9  B.  8.  l. 

tenant  by  homage  fealty  and  rent,  and  the  lord  release  the  ^^^  ^^^*  ^) 

seiffniory  and  services,  or  all  his  riffht  in  the  land  saving  the 

fealty  and  rent,  or  saving  the  said  rent,  or  if  he  by  ezpresse 

words  release  the  homage  savins  the  fealty  and  rent,  there  the 

fealty  and  rent  remaine,  for  the  homage  is  extinct.  And  so  note 

a  diversity  betweene  a  grant  and  a  release  in  that  case.    But  so 

long  as  homage  continues,  the  fealty  cannot  be  divided  from  it. 

'^  Bui  €U  to  aertftcet,  &cJ'  Here  is  implved  a  diversity  betweene 
these  corporall  services  of  homage  fealty  and  escuage,  which 
cannot  become  seek  or  dry,  but  make  tenure  whereunto  dis- 
tresses escheats  and  other  profits  be  incident,  and  other  corpo- 
rall services,  as  to  plough,  repaire,  attend,  and  the  like,  and  all 
rents  whatsoever,  lot  they  may  become  seek  or  dry  and  mi^e  no 
tenure. 


Sect.  227. 

O  UTothermae  it  is  of  a  rent,  which  wa»  once  rent  service  ;  because  when 

it  is  severed  by  the  grant  of  the  lard  from  the  other  services,  it  eannot 

be  said  rent  service^  for  that  it  hath  notfeaUy  unto  it,  which  is  incident 

to  every  manner  of  rent  service;  and  therefore  it  is  called  rent  seek  (1). 

And  the  lord  eannot  grant  such  a  rent  with  a  distresse,  as  it  is  said. 

''AND 


(3)  So  if  land,  to  which  common  is  appendant  or  appurtenant,  be  recovered 
in  assise  of  novel  disseisin,  it  is  a  tacit  recovery  of  the  common  also.  Post 
154.  b.  It  is  the  same  on  recovery  of  a  manor,  to  which  a  villein  is  regardant. 
Post.  306.  b.  So  remitter  to  the  principal  is  remitter  to  the  accessary.  Post. 
349.  b.  All  this  is  agreeable  to  the  rule,  that  accessoriumsequitwr  suumjmn- 
cipate  which  is  cited  in  the  next  folio.  See  152.  a.  and  the  case  qf  trees  mil 
Co.  49.  b.— [Note  254.] 

(4)  Of  recovery  without  title,  wheref  used  to  make  a  common  recovery,  see 
ant.  104.  a.  OT  recovery  teithout  title,  as  distinguished  from  a  eommcn  reco- 
very, read  post.  362.  a.— [Note  255.] 

(1)  The  words  which  follow  in  this  Section  are  not  in  L.  and  M.  nor  in  the 
Bon.  edition ;  nor  in  the  two  MSS. 


151.  b.]  OfESnts.     L.  2.  C.  12.  Sect  22a 

'^  A  ND  the  lord  cannot  arani  tueh  a  rent  toith  a  dit' 
[/]  7  B.  8.  J,  8.     -^  trettey  a$itu  taid/'  [/]  For  J^  the  distreMe  f  151. 1 

is  an  incident  inseparable  to  ihe  fealty,  as  hath  been  L    b.     J 
\pU?'^'}^     8fti<l  [^1}  <u^<l  therefore  a  release  of  distresae  is  Yoid. 

3H.7. 4y6.  '••^•' 

^^Inddeni/'  IneidenSy  a  thing  iq[^>ertaioing  to  or  following 
another  as  a  more  worthy  or  prinoipall ;  whereof  yon  see  here, 
and  in  divers  other  places  of  LUt&tonj  examples.  And  of  in* 
cidents,  some  are  separable^  and  some  inseparable  (2),  as  hath 
bcene  said. 


Sect  228- 

Jj^LSOj  if  a  man  lett  to  another  lands  far  tearme  of  life,  reserving  to 
him  eertaine  rent^  if  he  grant  the  rent  to  another  by  his  deed^  saving 
to  him  the  reversion  of  the  land  soletten,  ^e.  such  rent  is  hut  a  rent  seek; 
ieeause  that  the  grantee  had  *  nothing  in  the  reversion  of  the  land^  ^e. 
,  But  if  he  grant  the  reversion  of  the  land  to  another  for  tearme  of  life^ 
and  the  tenant  attorney  ^c,  then  hath  the  grantee  the  rent  as  a  rent  ser* 
vice;  for  that  he  hath  the  reversion  for  tearme  of  life- 

<<  CTii  VINO  to  him  the  reversion^  dx,"  By  this  word  {dse,)  is 
[A]  41 B.  8.  IS.      ^  to  be  observed^  [A]  that  this  rent  reserved  is  a  rent  service, 

and  hath  fealty  incident  to  it;  and  both  rent  and  fealty  are  in- 
N 1^  ?'  ^  ^  cident  to  the  reversion,  viz.  [t]  the  rent  incident  to  the  rever- 
PatttQtol^r.  ^^  separably,  bat  the  fealty  moident  to  the  reversion  insepa- 
M  Am.  S6.  *  rably ;  oat  by  the  grant  of  the  rent,  the  fealty  in  this  case  shall 
^  B.  3. 9.  b.  not  passe,  because  the  fealty  is  inseparably  incident  to  the  rever- 
UbTs.  mTsT^     sion,  but  the  grantee  shall  have  the  rent  as  a  rent  secke.    Also 

by  this  (<fic.)  is  implyed  an  attomement  of  the  tenant ;  for  with- 
out that,  although  Dy  the  grant  the  rent  is  turned  to  a  rent  steke, 
so  as  the  tenant  cannot  be  charged  with  any  distresae,  yet  to  the 
passing  thereof  there  must  be  an  attornment  f . 

''  AWamtj  &cy  Here  is  implyed  by  this  (<fe^)  an  attorn- 
ment in  the  life  of  the  mntee,  and  other  incidents  to  an  attorn- 
ment, whereof  you  shall  reade  at  large  in  the  Chapter  of  Attorn- 
ment 

''  Then  haJik  the  grantee  the  rent  as  a  rent  service;  for  Aai  he 
hath  the  reversion  for  tearme  ofUfe."  And  the  reason  hereof  is, 
because  the  rent  is  incident  to  the  reversion,  as  hath  beene  said, 
and  (as  Littleton  saith  here)  passeth  away  by  the  grsnt  of  the 
reversion  as  with  the  superior,  without  saying  eumpertinentiii  (4), 

*  Tk€  ward  '<  MTmrart  to  ^  W«  »nwr«wi/or  "  h»tfa ;"  am  Jtfr.  AtlM**  JtUr.  p.  111. 

iff  w»der\ 


f  iU  fo  tA«  <^<Mt  ^  wkodtm  tlofMtM  «poii  iki9  doebimm  of  oUorwrnmUf  uMpoH,  Mr, 
Bwtler't  n,foL  899.  «k 

^2)  This  distinction  of  inmdents  is  made  before,  fol.  08.  a.  For  examples  of 
incidents  inseparable,  see  infra,  and  also  ant.  99.  a.  b.  118.  b.  150.  b.  151.  a. 
Bro.  Nouv.  Cas.  pi.  7.— [Note  256.] 

(8)  Post  809.  a. 

(4)  Ace.  ant  12L  b.  post  807.  a. 


i 


L.  2.  C.  12.  Sect.  229, 230.    Of  Rents.       [151.  b.  152.  a. 

&c  for  the  reversion  cannot  be  seek  (5).     Bat  by  the  grant  of 
the  reyersion  doth  not  paaae  (6).  . 


Sect.  229. 


I^T  issintest  a  entendne,  &c.  (1)  f  And  so  it  is  to  be  intended^  that  if 
^^a  man  give  lands  or  tenements  in  taiUyielding  to  him  and  to  his  heires 
a  eertaine  renty  or  letteth  land  for  tearme  of  life  rendering  a  eertainerentj 
(Post  324.  a.  b.)  if^ff^^^^^^  reversion  to  another^  fc.  and  the  tenant  attorney 
'  all  the  rent  and  service  passe  by  this  record  (reversion)  (2)  be- 
cause that  such  rent  and  service  in  such  case  are  incident  to  reversion^ 
and  passe  by  the  grant  of  the  reversion.  Bui  atteit  that  hegranteth  the 
rent  to  another,  the  reversion  doth  not  passe  by  such  grant,  ^c.  (8) 

THIS  needs  no  explication,  but  is  evident  by  that  which 
hath  formerly  beene  said,  saving  by  this  (dhc.)  in  the  end  is 
implied  the  old  rule,  That  the  incident  shall  passe  by  the  grant  of 
the  principally  but  not  the  principal!  by  the  grant  of  the  incident. 
Accessorium  non  ducitj  sed  tequitur  mum  prindpcde  (4). 

Sect.  230.  (5). 

O  0  note  the  diversity*     And  so  it  is  holden  P.  21  E.  4.      But  it  is 
adjudged  26  of  the  book  of  assises,  where  the  service  of  tenant  in 
taile  were  granted,  that  this  was  a  good  grant,  nottvithstanding  that  the 
reversion  remaine. 

^PHIS  is  added  to  Littleton.    And  therefore  as  I  have  done 
-L  heretofore,  and  shall  do  hereafter  in  like  cases,  I  passe  it 

over. 

f  In  ike/ow  preeeding  editiotu,  in  iokieh  the  9«eHotu  of  Littleton  are  given  in  the 
original  French,  loith  Lard  Cohtfe  tranelation,  note  1  of  153.  a.  t«  r^erred  to  at  tie  end  of 
the  part  in  Frenehy  and  notee  2  <^  8,  are  re/erred  to  in  the  traneloHcn. 

(5)  Lord  Coke  only  means,  that  a  reversion  cannot  be  without  fealty,  and 
its  inseparable  concomitant  the  remedy  of  distress.  In  respect  to  present 
profit,  a  reversion  may  be  dry  and  fruitless  durinff  the  particidar  estates,  and 
until  it  comes  into  possession.  To  a  reversion  of  this  latter  kind  lord  Coke 
himself  gives  the  description  of  dry  and  fruitless,  ant.  111.  b.  Hence  it 
appears  that  the  word  seek  is  used  by  our  lawyers  in  two  senses.  According 
to  one,  it  signifies  want  of  remedy  by  distress,  as  Littleton  expounds  the  word 
in  Section  218.  In  another,  it  imports  waTU  of  present  fruit  and  profit,  as 
in  the  cases  of  the  reversion  without  rent  or  other  service  except  fealty. — 
[Note  257.] 

^6)  See  ace.  from  Littleton  himself  at  the  end  of  Sect.  229. 

1)  The  same  distinction  between  granting  a  reversicn  and  granting  the 
rent  is  taken  post.  Sect  572. 

(2)  According  to  Bro.  Nouv.  Oas.  pi.  192,  this  holds  in  the  case  of  the  king 
as  well  as  in  the  case  of  a  common  person. 

(3)  See  ant.  150.  b.  2  Ro.  Abr.  59.  infra,  note  6. 

(4)  See  ant.  151.  a.  note  3,  and  post.  349.  b. 

(5)  No  part  of  this  section  is  in  L.  &  H.  Boh.  or  P. 
Vol.  L— 52 
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over.  And  the  case  here  cited  in  26  An.  p.  66,  was  con&a 
cpinumem  mtUtorem;  and  afterwards  that  jadgement  was  re- 
versed by  writ  of  error,  for  that  the  seryioes  renudned  with  the 
reversion  as  incidents  (6)  inseparable. 


Sect.  231. 

ALSOi  if  there  be  lard  mesne  and  tenant,  and  the  tenant  holdeth  of 
the  meene  by  the  eerviee  of  five  ehiUinge,  and  the  meene  holdeth  over 
by  theeerfneeofl2 penee^iftM  lard  paramant  purehaeethetenaneie m 
fee,  then  the  service  of  the  meenaUy  is  extinct ;  because  that  tvhen  thelard 
paramount  hath  the  tenancie,  he  holdeth  of  his  lard  nextvaramount  to  him, 
and  if  he  should  hold  this  of  him  which  was  mesne,  then  he  should  hold 
the  same  tenancie  immediatdy  of  divers  lards  by  divers  services,  which 
should  be  inconvenient,  and  the  law  wiU  sooner  suffer  a  mischief^  than  an 
inconvenience  (a),  and  therefore  the  setgniorie  ojthe  mesnalty  is  extinct. 

<'  TF  there  be  lord  mesne  and  tenant,  dec  if  the  lord  paramont 
purchase  the  tenancie  in  fee,  dx.'^ 


[ib]  20  B.  s.  r^]  ^°^®  ^^^  said,  that  9^  in  this  case  it  were  ri53.1 

ATowri^  12S.     reason,  that  by  the  purchase  of  the  lord  paramoant  his  L    ^*    J 
^^^^  seignioiy  shoold  be  only  extinct^  and  tnat  he  should, 

36  h!^.  ibid.  7.  become  tenant  to  the  mesne,  and  the  mesne  to  hold  over  as  the 

lord  paramoant  held.     But  that  cannot  be ;  for  that  one  man 
cannot    be  both  lord  and    tenant,  nor  one  land  immediately 
[{]  7  An.  t,        holden  of  divers  lords,      f/]  If  the  tenant  infeoffe  the  lord 
7  S.  sso.  paramoant  and  his  wife  and  their  heires,  in  this  case  the  mes- 

nalty is  bat  suspended ;  for  if  the  wife  survive,  both  mesnalty 
and  seigniory  are  revival. 

It  is  said,  that  if  there  be  lord  mesne  and  tenant,  each  of  them 
by  fealty  and  sixe  pence,  the  lord  confirme  the  state  of  the  te- 
nant, to  hold  of  him  by  fealty  and  three  pence,  that  the  mesnalty 
M  ^  ^.  ^^*     is  extinct  (1).     [m]  And  so  in  the  same  case,  if  the  tenant  be  an 
henaAer  in  the  ^^^^  *A<^  ^^®  ^<>^  confirme  his  estate  to  hold  of  him  in  frank- 

ehsptor  of  Conflraatlon,  Seet  (588). 

almoigne, 


(2)  This  reason  is  unexceptionable  in  respect  to  services,  which  in  their 
nature  are  inseparable  from  the  reversion,  such  as  fealty.  But  it  fidls  in 
respeet  to  the  rent,  which  lord  Coke  has  before  represented  to  be  a  separable 
incident,  ant.  151.  b.  The  true  construction  of  the  mnt  supposed,  seems  to 
be,  that  it  is  sufficient  to  pass  the  rent  as  a  rent  seek,  but  that  for  the  other 
services  it  is  void.  It  should  be  recollected  too,  that  ikis  construction  b  con- 
formable to  one  by  lord  Coke  on  a  similar  cam,  which  he  states  and  explains 
in  foK  150.  b.    See  the  top  of  the  pace  there.     [Note  258.1 

(a)  Query  contradiction  or  inconsistence.  See  ante  97.  b.  and  Sections 
87. 189.  269,  849.  440.  478.  488.  665.  722.  780. 

(1)  In  the  preceding  case  lord  Coke  states  the  doctrine  npon  it  as  a  mere 
iUctwn;  and  by  his  marginal  reference  to  the  chapter  of  Gon6rmation,  he 
apparently  reserves  his  own  opinion  for  a  fature  occasion.  Afterwards,  when 
he  resumes  the  subject;  he  holds,  that,  on  accoant  of  trcrn^  of  privity  between 
the  lord  paramount  and  the  tenant  paravail,  confirmation  from  the  former  to 
the  latter  cannot  abridge  the  services  due  to  the  mesne,  and  so  alter  the  tenure 
between  the  mesne  and  the  tenant  paravail.     Post.  805.  b.— {Note  269.] 
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almoigne,  the  mesnalty  is  (2)  extinct,     [n]  So  it  is  if  the  lord  [»]  8  H.  6.  24. 
release  to  the.  tenant  (3).     For  whether  the  lord  purchase  the  (Post  280.  a.) 
tenancie,  or  the  tenant  the  seigniory,  the  mesnaltj  is  extinct. 
And  albeit  the  mesne  grant  the  mesnalty  for  life,  and  then  the 
lord  release  to  the  tenant,  both  the  reversion  and  the  estate  for 
life  are  drowned  [o].     So  if  there  be  a  lord  and  tenant,  and  the  M  ^  A  6  P.  A  Sf. 
tenant  make  a  gift  in  taile,  the  remainder  to  the  kincr,  the  rJ'J^^'^ . . 
seigniory  is  extinct  (4),  *  <^  ^^'  •*  ^'^ 

*'  Which  should  he  tneanvenient."     Here  it  appeareth,  that  Vid.  Sect  188, 
ar^mentum  ab  inccnvenientt  is  forcible  in  law*,  as  hath  been  ^^^' 
said  before  (5),  and  shall  be  often  observed  hereafter. 

[p]  ^'  The  law  toiU  sooner  suffer  a  mischief  than  an  inconve-  r«]  ISH.  4.  3. 
nience  (6)."     Lex  citiiu  tolerare  miU privatum  damnum^  qudm  «0  Am.  p.  27. 
publicum  malum.     Here  be  two  maximes  of  the  common  law.     vo^l,f*81 

First,  that  no  man  can  hold  one  and  the  same  land  immedi- 
ately of  two  severall  lords. 

Secondly,  that  one  man  cannot  of  the  same  land  be  both  lord 
and  tenant.  And  it  is  to  be  observed,  that  it  is  holden  for  an 
inconvenience,  that  any  of  the  maximes  of  the  law  should  be 
broken,  though  a  private  man  suffer  losse ;  for  that  by  infringing 
of  a  maxime,  not  onely  a  generall  prejudice  to  manv,  but  in 
the  end  a  publike  incertainty  and  confusion  to  all  would  follow. 
And  the  rule  of  law  is  regularly  true,  res  inter  alios  acta  alteri 
nocere  non  (7)  debet,  et /actum  unitu  alteri  nocere  non  debet; 
which  are  true  with  this  exception,  unlesse  an  inconvenience 
should  follow,  as  our  author  here  teacheth  us. 

*  Skt  ante  Mr.  Hargrav^9  note  l,/oL  86.  a. 

Sect. 


(2)  Lord  Coke,  in  a  subsequent  part  of  his  Commentary  gives  a  different 
decision  of  this  case ;  for  there  he  holds,  that  the  lord  cannot  extinguish  the 
mesnalty  by  confirfnatian  to  the  tenant  paravail,  there  being  no  privity  between 
them.  Post.  805.  b.  But  this  is  not  anv  contradiction  of  himself ;  because 
here  he  is  apparently  giving  the  (ficfumof  others.— [Note  260.] 

r3)  It  deserves  consideration,  whether  the  releoM  ot  the  lord  paramount  is  not 
as  insufficient  to  pass  the  seigniory  to  the  tenant  paravail,  as  a  confirmatUm, 
both  being  conveyances  in  which  ^^rtVify  is  required.  See  post.  Sect.  461. — 
[Note  261.] 

(4)  The  reason  of  this  is  elsewhere  explained  to  be,  that  the  seigniory 
being  extinct  for  the  fee-simple,  it  cannot  remain  for  the  particular  estate 
either  for  life  or  in  tail.  See  post.  812.  b.  Quick's  case,  9  Co.  129.  b.  a  ease 
in  Gouldsb.  149.  and  in  Bingham's  case,  2  Co.  92.  [See  Maule  &  Sel.  261.]— 
[Note  262.] 

(5)  Ante,  97.  b. 

r  6)  It  sounds  harshly  to  prefer  a  mischief  to  an  inconvenience,  the  greater 
evil  to  the  lesser.  But  the  true  construction  of  the  rule  obviates  this  objec- 
tion ;  for  it  certdnly  means,  as  Lord  Coke's  addition  explains,  that  the  law 
prefers  a  private  mischief  to  s^pMic  inoonvenienoe. — [Note  268.] 

(7)  The  same  maxim  is  cited  post.  819.  a.  In  Wingate's  Maxims,  827, 
there  is  a  great  variety  of  oases  for  iUustration  of  the  rule.— [Note  264.] 
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Sect.  232. 

J^  UTin  as  much  as  the  tenant  holds  of  the  mesne  by  five  shiUingSy  and 

the  mesne  holds  hut  by  twelve  pence^  so  as  he  hath  more  in  advantage 

by  four  shillings  f  than  hepaies  to  his  lordj  he  shall  have  the  said  four 

shillings  as  a  rent  seeke  yearely  of  the  lord  which  purchased  the  tenancie. 


>f 


"  TfE  shaU  have  four  slixOxngs  as  a  rent  9ecke. 

9^  And  yet  he  shall  distreyne  for  it;  for,  ri58.1 

seeing  the  fealty  Is  extinct,  the  law  reserves  the  dis-  L    *•     J 

tresse  to  the  rent;  for  as  it  hath  been  said  in  the  like 

ease;  seeing  the  fealtie  is  extinct,  the  distresse  by  act  in  law 

may  be  preserved,  Quia  quando  lex  aliquid  alicui  conceditf  con- 

[r]  13  H.  4        cedere  vtdetur  et  td  sine  quo  res  ipsa  esse  non  pote$t  (2).    [r]  And 

(P^Tsssfb!      therefore  if  a  man  makeu  a  lease  for  life,  reserving  a  rent,  and 

Mo.  86.)  bind  himselfe  in  a  statute,  and  [the  conusee]  (8)  hath  the  rent 

extended  and  delivered  to  him,  he  shall  distreyne  for  the  rent  (4), 
because  he  oommeth  to  it  by  course  of  law. 
M  ^B.  3. 93.  [t]  But  if  a  rent  service  be  made  a  rent  seoke  by  the  grant 
m.Vsod  b)  ^^  ^^^  ^^'^^  ^®  grantee  shall  not  distreyne  for  it,  for  that  the 
[0  'si' Am.'  28.  distresse  remaines  with  the  fealtie.  [/]  If  there  be  lord  mesne 
22  Am,  63. .  and  tenant,  and  the  mesnaltie  is  a  manner  having  divers  free- 
2  H.  s.  14.         holders,  and  the  lord  purchase  one  of  the  tenancies,  and  there  is 

a  rent  by  surplusage,  this  rent  albeit  it  be  changed  into  another 
nature  ^as  hath  beene  said)  is  paroell  of  the  manner.  But  yet 
by  punmase  of  part  of  the  land,  the  whole  rent  is  extinct,  albeit 
the  law  did  preserve  it. 

t^)ecr« 


(1)  If  the  rent  may  be  distrained  for,  can  it  be  properly  called  seek? 
Littleton  in  Sect.  218,  describes  a  rent  to  be  seek  because  distress  is  not 
incident  to  it.  But  if  lord  Coke  is  riffht  here,  a  rent  may  be  seek,  and  yet  be 
distrained  for.  According  to  the  resolution  of  the  king's  bench  in  W.  Jo.  234, 
the  rent,  in  a  case  such  as  is  supposed  by  Littleton,  is  quasi  a  rent-service  dis- 
trainable  of  common  right.  In  other  words,  the  distress  is  ^ven,  or  rather 
saved,  by  the  law,  to  prevent  the  mesne  from  being  prejudiced  oy  acts  between 
lord  and  tenant  to  which  the  mesne  is  no  party.  This  brings  the  case  to  a 
resemblance  of  a  rent  reserved  for  equality  on  a  partition  between  coparceners ; 
which  by  the  implication  of  law  is  a  rent-charge  without  aid  of  any  clause  of 
distress,  and  therefore  called  by  Littleton  a  rent-charge  distrainable  of  common 
right.    See  post.  Sect.  258.— iNote  265.] 

(2)  See  same  maxim  ant  fol.  56.  a.  See  also  11  Co.  52.  a  Gro.  Jam.  170. 
189.  and  Oldfield's  case,  Noy.  128. 

(8)  The  words  [the  conusee]  are  not  in  the  original,  but  are  added  by  the 
editor  as  essential  to  the  sense  of  the  paesa^. 

(4^  Ace.  Bro.  Abr.  Eocecutumsy  148.  l^t  it  has  been  said  that  the  rever- 
sion itself  is  not  extendable.  Bro.  Nouv.  Cas.  pi.  227.  See  as  to  this  1  Ro. 
Abr.  888.  pi.  6  and  7.    Mod.  40.  and  Carth.  126.— [Note  266.] 
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Sect.  233. 

ALSOy  (f  a  man  which  hath  a  rent  seekej  be  once  seised  of  any  pareeU 
of  the  rent  J  and  after  the  tenant  will  not  pay  the  rent  behindj  this  is 
his  remedie.  He  ought  to  go  by  himself e  or  by  others  to  the  lands  or 
tenements  out  of  which  the  rent  is  issuing^  and  there  demand  the  arre- 
rages  of  the  rent ;  and  if  the  tenant  deny  to  pay  ity  this  deniail  is  a  dis- 
seisin of  the  rent  Alsoy  if  the  tenant  be  not  then  readie  to  pay  ity  this 
is  a  denially  which  is  a  disseisin  of  the  rent  (5).  Alsoy  (f  the  tenant^ 
nor  any  other  man^  be  remaining  upon  the  lands  or  tenements  to  pay 
the  rent  when  he  demandeth  the  arrearages^  this  is  a  deniaU  in  laWy  and 
a  disseisin  in  deedy  and  of  such  disseisins  he  may  have  an  assise  of 
novel  disseisin  against  the  tenanty  and  shaU  recover  the  seisin  of  the 
renty  and  his  arrerages  and  his  dammagesy  and  the  costs  of  his  writ  and 
of  his  pleay  ^c.  And  if  after  such  recovery  [and  execution  AacTJ  (1)  f 
the  rent  be  againe  denied  unto  himy  then  he  sniUl  have  a  redisseistny  and 
shall  recover  his  double  damages,  ^c. 

^^QIEISIN"  or  geisan,  is  common  aswel  to  the  English,  as  to  (Ant  29.  a.) 

the  French,  and  signifies  in  the  common  law  possession, 
whereof  seisina  a  Latin  word  is  made,  and  teisire  a  verbe. 

"  OfanyparceU"   [u]  A  seisin  of  parcel  is  a  sufficient  seisin  M  6  K  4.  X 

in  law,  to  have  an  assise  of  the  whole  rent.  Cro!  Chaf  607.) 

Concerning  the  generall  learning  of  seisins,  yon  may  reade  ra  Co.  28.) 

Kb.  4.  BeviTB  case,  fol.  8.  lib,  6.  fil.  98.  lih.  6.  fol.  67.  lib.  7.  T.  18  B.  i. 

f(d.  24.  29.  lib.  9.  fol.  33.  and  many  authorities  of  law  there  NSlSiTS.«nf. 
cited,  but  sufficient  is  said  here  to  ezplaine  Littleton, 

"  To  the  lands/'  Ac.   [w]  For  a  demand  of  the  tenant  out  of  (^^^\?-J' 

the  land  is  not  sufficient;  but  if  there  be  k  house  and  kind  a  pi'.  oom.  nf  ^ 

demand  on  the  land  is  sufficient :  but  for  a  condition  broken,  it  ' 
ought  to  be  at  the  house  (6)^  as  hath  been  said  before  (7). 

<<  Behind/'  arete.  This  word^rere  is  to  be  observed, 

[153.1  for  it  is  not  necessary,  that  WSf^  the  srantee  of  the  rent 
b.    J  should  demand  it  at  the  very  time  when  it  becommeth 

due,  but  at  any  time  after  it  is  sufficient.     For  this  is  (Ant  144.  a.) 
not  like  a  demand  of  a  rent  upon  a  condition ;  because  that  is 
penall  and  overthroweth  the  whole  state  \  and  [x]  therefore  the  [«]  29  Au.  51. 
time  of  demand  must  be  certaino,  to  the  end  the  lessee,  donee,  |  ^  ^-  ^^*  ^^ 
or  feo£fee  may  be  there  to  pay  the  rent  (2).     But  a  demand  of  7*^^  \,^  ^ 

(5  Co.  6S.    7  Co.  2S.    1  Leon.  S05.    Cro.  Jam.  9, 10. 145.) 

a  rent 

f  TkU  U  iwU  1,  <if  IbZ.  h.  in  the  ISth  and  lUh  edUimu. 


(5)  The  words  of  the  rent  not  in  L.  and  M.  nor  Roh. 

(6)  Ace.  F.  N.  B.  179.  A. 

(7)  Ace.  post.  201.  b. 

(1)  f  The  words  between  brackets  not  in  L.  and  M.  Boh.  nor  P. 

(2)  Ace.  as  to  condition  of  re-entry,  post.  301.  a.  aco.  whether  the  con- 
dition be  for  re-entry  or  a  sum  nomine  pcmse.  7  Co.  28.  b.  Hob.  82.  207. 

But 
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a  rent  secke  or  rent  charge  is  bat  onely  a  formal  meane  to  re- 
[y]  Mieh.  oover  that  which  is  due ;  fy]  and  therefore  in  that  case  it  may 

^^  ^'^^  ^  demanded  after  it  is  behind  at  any  timoi  whether  the  tenant 
looor^glyf'      ^  present  or  nO;  for  remedies  for  rights  are  ever  fayourably 

extended. 

'^  Thii  IS  a  deniaU  %n  law."  For  wheresoever  there  is  a  lawfnll 
demand  of  a  rent,  and  the  same  is  not  paid,  whether  the  tenant 
be  present  or  absent,  yet  this  is  a  deniail  in  Uw  (3),  albeit  there 
be  no  words  of  denyall.  It  appeareth  here  that  the  demand 
must  be  made  upon  the  land,  and  albeit  the  tenant  nor  any  for 
him  be  there,  yet  must  the  grantee  demand  it,  because  without 
(Post  201.  b.)     a  demand  there  be  no  denier  in  deed,  or  in  law. 

[s]  Tid.  Braei  <'  IHsfeinn,"  (4)  [r]  Dtneishia  is  a  patting  oat  of  a  man  oat 

m^io^  ^^^'  of  seisia,  and  erer  imj^yeth  a  wrong  (5).     Bat  dispossessing  or 

Brit.  ea.  42, 43  ejectment  is  a  patting  out  of  possession,  and  may  be  by  nght 

Ao.  f.  83. 106.  or  by  wrong.     *  OfMiu  disseisina  est  transgresnOy  sed  fUft  omnta 

ahenumj  non  qwod  tibi  untrpet  tenemaUum  vdjura^  Hon  facii 
^^  2.  disteinnam  sed  transgretsionemj  &c.     Quterendum  eat  d  jtuiice 

BnLQbiiaprat.  quo  animo  hoc  fecerit)  &c  (6).  And  of  ancient  time  a  disseisio 
(5  ^^-  ^'Jt'    was  defined  thus :  Dmeisin  est  uu  persond  trespasse  de  tortious 

ouster  dd  seisin  (7). 

Ifiir.  ea.  2.  ^'  ^  assise  ofnovd  disseisin"    Assisa  novce  disaeisince.    As^ 

MO.  25.  Braot  sisa  properly  commeth  of  the  Latin  word  assideoy  which  is  to 

lib.  4.  ea.  4.  associate  or  set  together;  so  as  properly  assise  is  an  association 

fr^^'  ^    '  ^'  sitting  together.    And  the  writ,  whereby  certain  persons  are 

Fleta,  Ub.  4.  oa.  5,  *  2,  *  8. 

authorised 

t  Set  note  6  infra. 

Bat  the  case  of  Thyn  y.  Gholm^ey,  Mo.  847,  is  contra  as  to  a  sum  nomine 
j>cm«.— {Note  267.] 

(8)  For  disseisin  of  rent  by  denial,  see  post.  Sect.  238. 

(4)  See  Littleton's  description  of  disseisin,  post.  Sect.  279. 

(5)  It  also  implieth  force.    Post.  257.  b. 

(6)  The  preceding  passages  in  Litin  are  not  from  Bracton  or  Fleta  m  the 
places  cited  by  lord  Coke,  but  from  Bract.  216.  b. 

Q)  For  other  descriptions  of  disseisin  besides  those  given  or  referred  to  by 
lora  Coke,  see  post.  877.  a,  6  Co.  58.  The  ancient  authors  dted  by  lord  Coke, 
particularly  Bracton  and  Fleta,  are  very  full  in  explaining  the  various  modes  of 
disseisin.  The  additional  marginal  references  to  4  Leon,  and  Cro.  Cha.  are  to 
cases  about  disseisin  by  dection^  as  to  which  seepost  306.  b.  and  323.  a.  See 
also  the  case  of  Taylor  on  demise  of  Atkyns  v.  Horde,  1  Burr.  60.  In  this  last 
case  it  was  attempted  to  support  a  common  recovery  by  supposing  the  tenant 
to  the  pnecipe  to  have  gained  a  freehold  by  disseisin.  The  nature  of  a  dis- 
seisin was  therefore  elaborately  investisated  by  the  counsel.  Lord  Mansfield, 
also,  who  had  been  recently  made  chief  justice  of  the  king's  bench,  and 
delivered  the  court's  opinion  in  a  very  distinguished  argument,  expatiated  on 
the  same  subject,  in  order  to  repel  the  arguments  for  a  freehold  by  disseisin 
in  the  case  before  the  court,  by  showing  t£At  the  doctrine  in  our  books  about 
disseisins  chiefly  applies  to  disseisin  by  a  person  electing,  for  the  sake  of  cer- 
tain remedies,  to  suppose  himself  disseised.  There  will  probablv  be  occasion 
to  refer  to  some  points  of  the  learning  displayed  in  the  course  of  this  famous 
case  in  a  subsequent  part  of  the  present  work;  especiaJly  where  Littleton 
writes  concerning  dissewins  by  deetion.    See  post.  Sect.  588.---[Note  268.] 
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authorised  and  called  together,  it  is  called  cusisa  navce  duteisince; 
so  as  oisisa  is  but  cessw{S),  But  because  cessio  is  but  a  general! 
word,  therefore  in  this  sense  asma  is  used  in  law  for  a  particular 
cession  by  force  of  the  writ  de  tuntd  tiovcb  diiseUituB  ;  and  ac- 
cordingly it  was  anciently  said^  omse  in  un  ctue  n'est  atUer  chou  Mirror,  ea  2. 
que  session  des  justices.     And  it  is  called  assisa  novcs  disseisina,  >«ot,  25. 
for  that  the  justices  of  eire,  before  whom  these  assises  were  taken 
in  their  proper  counties  did  ride  their  circuits  from  7  years  to  ' 
7  years,  and  no  disseisin  before  the  eire  if  it  were  not  complained 
of  in  the  eire  could  be  questioned  after  the  eire;  and  therefore 
a  diseisin  committed  before'  the  last  eire  was  called  an  ancient 
disseisin,  and  a  disseisin  after  the  last  eire  was  called  a  new  dis- 
seisin, or  navcB  disseisince.  Assisa  also  signify eth  a  jury,  of  their 
sitting  together,  and  also  a  session  of  parliament;  as  Littleton 
hereaner  m  this  Chapter  sheweth. 

"  And  shaU  discover  the  seifin  of  the  rent,"  Here,  and  by  the  (7  Co.  8.  b.) 
(dec)  in  the  end  of  this  Section  is  implyed,  that  our  author 
intendeth  his  case  where  the  rent  issueth  out  of  the  lands  in  one 
county.  For  if  a  man  be  seised  of  two  acres  of  land  in  two 
'  severall  counties,  and  maketh  a  lease  of  both  of  them  reserving 
two  shillings  rent;  in  this  case  albeit  several  liveries  (9)  be 
made  at  severall  times,  yet  is  it  but  one  entire  rent  in  respect  of 
the  necessitie  of  the  case,  and  he  shall  distreyne  in  one  county 
for  the  whole,  and  make  one  avowrie  for  the  whole.  But  he 
shall  have  severall  assises  in  eonjinio  comitati^,  and  in 
r  15'4. 1  either  countie  shall  9^  make  his  plaint  of  the  whole 
[^     a.     J  rent ;  but  there  shall  be  but  one  patent  to  the  justices. 

[a]  And  this  assise  in  confinio  comittxtHs  is  given  by  [a]  10  Am.  pi.  4. 
the  statute  ot  7  B.  2.  cap.  10.  for  no  assise  lay  in  that  case  at  J^s  Ast.  pi.  i. 
the  common  law,  but  the  party  might  distreine.     [b]  But  for  22  h  ^'  9  uf 
a  common  of  pasture,  of  turbary,  of  pischary,  of  estovers,  and  [i]  f!  n.  B. 
the  like,  in  one  county,  appendant  or  appurtenant  to  land  in  I80.  A. 
another  county,  an  assise  in  confinio  comitates  did  lye  at  the  ^^  ^^' ''  *'  *'^ 
common  law ;  [c]  and  so  it  is  of  a  nusans  done  in  one  county  to  [e]  F.  N.  B. 
lands,  lying  in  another  county,  the  like  assise  did  lye  at  the  com-  l^^-  K. 
mon  law. 

[d]  And  albeit  the  counties  do  not  adjoyne,  but  there  be  20  [4  6  B.  4. 2. 
counties  meane  betweene  them,  yet  the  assise  in  confinio  comi- 
tatCa  doth  lye  (1),  and  the  justices  shall  sit  betweene  the  said 
counties,     fe]  And  where  it  is  said  before  of  two  counties,  the  [«]  f.  N.  B. 
like  law  it  is  if  the  same  extend  into  more  counties  (2).  180.  A. 

[/ j  If  a  man  hold  divers  mannors  or  lands  in  divers  severall  [/]  so  e.  1. 
counties  by  one  tenure,  and  the  lord  is  deforced  of  his  services,  tiL  Droits 
he  shall  have  severall  writs  of  customes  and  services;  for  every  ^'  ^'  ^'  ^^^'  ^' 
county  one  writ  returnable  at  one  day  in  the  court  of  common 

pleas, 

(8)  It  should  be  sessio,  the  word  as  Coke  spells  it  tending  to  a  wrong  deri- 
vation. 

(9)  As  to  livery  of  lands  situate  in  several  counties,  see  ant.  Sect.  61, 62. 

(1)  Ace.  Fine.  Descript.  del  Com.  L.  59.  a.  &  49  Ass.  pi.  1.  &  21  Hen.  6.  8. 
there  cited. 

(2)  Fitzherbert  in  the  place  cited  in  the  margin  is  a  direct  authority  for  this. 
But  according  to  Finch,  more  than  two  counties  cannot  join.  Fine.  Descript. 
del.  Com.  L.  59.  a.  See  further  on  trial  by  twO;  or  more  counties.  21  Yin. 
Abr.  103.— [Note  269. 
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pleas;  and  thereapon  coant  according  to  his  case  by  the  common 
law. 
[g]  18  Am.  pL  1.      [g]  But  if  the  tenant  in  that  case  do  cease,  the  lord  shall  not 

have  severall  writs  of  cessavit  ut  mpra  ;  for  the  writ  of  eenavit 

•  W. 2.eAp.2l.   isgiven  by  statute*,  and  the  forme  and  manner  of  the  writ 

therein  prescribed;  and  thereupon  it  is  holden  in  onr  bookes 
that  in  that  case  a  cessavit  doth  not  lye  (8). 

A]  Braoton,  fd.  [A]  '^  He  shaQ  have  redisseisin  and  shall  recover  his  double 
Is'jS^*^"'  rfawo^M,  <^."  Here  by  this  ((£rc.)  is  also  to  be  understood, 
Flet  L  4I 0. 29.  ^^^^  ^  ^^ >^  ^^  redisseisin  is  given  by  the  statute  of  Mertqn  *,  (so 
Merton,  0. 3.  called  because  the  parliament  was  holden  at  Merton  in  Anno 
Regist  20s,  207.  20  K  3.)  the  letter  whereof  is,  Item  si  quis  fuerit  dissetsitus  de 

*  Minor,  0.  8.      libero  tenementOy  dc  coram  justidariis  itineran  tibus  seisiruim  suam 
7«L  Rm^Isaa     recuperaverit per  assisam  novce  disseisincBy  vel per  recognitionem 

eorum  qutfecerint  disseisinam,  et  ipse  disseisitus  per  vicecomitem 

seisiham  suam  habuerit,  si  iidem  disseisitoresy  postea  post  iter  jus- 

ticiariorumy  vd  infra,  de  eodem  tenemento  iterum  eundem  con- 

Vid.  RegiBt        querentemj  disseisiverint,  S  inde  convicti /uerint^  statim  capian^ 

?l^^*  Aiv  *^9  ^'  (^)*     ^^^  ^^^  double  damages  are  given  by  the  statute 

6710  ®^  W-  2-  «»P-  2ft-  (&)• 

And  IdtUeton  in  few  words  hath  made  a  good  exposition  of 

this  statute ;  for  where  the  statute  saith,  disseisitus  de  Ixbero 
[040  Am.  23.  ae.  tenemento,  Littleton  expounds  it  [%]  to  extend  to  a  rent  seoke  or 

rent  charge  (6).  Albeit,  as  hath  beene  said,  they  be  against 
[k]  14  B.  4. 4.  common  right,  yet  a  man  hath  a  freehold  in  them,  [k]  and  he 
(A^  6  2^*  ^^'^^  granteth  omnia  tenementa  sua^  a  rent  charge  or  a  rent  secke 
10.  b.)'  doth  passe  (7). 

(hram  jukieiariis  itinerantibus,  <kc.  saith  the  statute.     But 

Littleton  speaketh  generally,  and  so  is  the  statute  to  be  intended 

before  any  other  justices  that  have  authority  to  take  assises,  and 

justices  itinerant  are  set  downe  but  for  an  example,  which  is 

[t\  IKtB.  N.  B.     worthy  of  the  observation,  [/]  being  a  penall  law. 

^^'  ^  Recuperaverit  per  cusisam,  dsc,  saith  the  statute.    Here  assisa 

is  taken  for  the  verdict  of  the  assise,  as  Littleton  hereafter  in  this 
Chapter  expoundeth  the  same.  Vd  per  recognitionem^  dee,  or 
by  confession.  Then  the  question  is  what  if  the  recovery  were 
npon  a  demurrer,  or  by  pleading  of  a  record,  and  fiiiler  of  it,  or 
by  any  other  manner.  And  seeing  Littleton  speaketh  generally, 
it  must  be  understood  by  all  manner  of  recoveries,  in  an  assise 
of  novd  disseisin;  and  so  it  is  confirmed  by  the  statute  of  W.  2. 
cap.  26  (8). 

"  Recovery"     Recuperaiio  cometh  of  the  verbe  reeuperare, 
i,  e.  ad  rem  per  injuriam  extortam  sive  detentam  per  sententiam 

judicis 

(8)  Aco.  F.  N.  B.  209.  K. 

(4)  Ace.  2  Inst.  82.  115. 

(5)  See  2  Inst.  416. 

(6)  Aoc.  F.  N.  B.  178.  D. 

(7)  So  where  lands  and  tenements  are  devisable  by  custom  of  a  borough,  both 
rent-charge  and  rent-service  are  within  the  custom.  Post.  Sect.  585.  But 
sometimes  the  word  tenement  is  used  in  a  more  limited  sense,  and  to  exclude 
rents  and  other  incorporeal  hereditaments,  as  by  Littleton  in  writing  descents 
to  toll  of  entries.     See  post.  Sect.  385.— [Note  270.] 

(8)  See  further  as  to  redisseisin  Fitzherbert's  comment  on  the  writ  of  that 
name,  F.  N.  B.  188.  B. 


L.  2.  C.  12.  Seci  233.    Of  Rents.  [154.  a.  154.  b. 

jndicU  reiiitui.  And  recuperaHo  in  the  oommon  law  is  all  one 
with  evtcHo  in  the  civill  law^  which  is  altcujus  rei  in  cauMim 
alUrtus  addueim  per  judicem  acquidtio. 

*^  And  eocecution  had"  Per  vicecomttem  ieinnam  hahuerUj 
saith  the  statute :  but  LitUeUm  speaketh  generally,  (and  execu- 
tion had) ;  so  as  whether  it  be  by  the  sherife  or  bj  the  party,  so 
as  execution  or  possession  be  had,  it  sofficeth  (9). 

''  Executiony"  Executu),  and  signifieth  in  law  the  obtaining  of  Vide  Sect  504. 
actaall  possession  of  any  thing  acquired  by  judgement  of  law,  or   ' 
by  a  fine  executory  levied,  whether  it  be  by  the  sherife  or  by  the 
entry  of  the  party,  whereof  you  shall  reade  more  hereafter  (10). 

Note,  it  appeareth  here  by  LiUietony  that  [m]  the  recovery  in  [m]  14  E.  3. 
a  former  writ  must  be  in  assise  of  novel  disseisin^  wherein  these  v^-S^^aS'  a 
words  (ntch  recovery)  are  to  be  observed.     And  therefore  in  a 
writ  of  right  close  in  ancient  demesne,  the  demandant  maketh 
his  protestation  to  sue  in  the  nature  of  assise  of  novel  c2t»emn, 
and  after  is  redisseised,  he  shall  not  have  a  writ  of  redisseisin, 
because  the  first  recovery  was  not  by  a  writ  of  assise  of  novel 
disseisin,     [n]  And  so  it  is,  if  the  recovery  were  in  assise  of  fresh  [n]  14  B.  3. 
force  by  bill  according  to  the  custome  of  some  city  or  borough.  yh^J?*'!*^'  ^ 
Also  in  ancient  demesne  there  be  no  coroners  (11).  of  the  Institates. 

Si  iidem  disseisitoreSf  saith  the  statute,     [o]  So  as  Stat  de  Merton, 

[154. "I  it  must  be  the  same  disseisors :  but  here  WS^  iidem  is  ?*Pg^^ 
b.     J  taken  for  non  alii.     And  therefore  if  the  recovery  in  )^jjjf^  5  i89.C. 
the  assise  were  against  two  disseisors,  and  one  of  them  23  Asa.  pL  7. 
redisseise  him  againe,  he  shall  have  a  redisseisin  against  him,  i^^  ^i^'a^'l 
for  he  is  not  oZitw.     But  if  the  recovery  had  been  against  one,  ^          '         '' 
and  he  and  another  redisseise  the  plaintife,  he  shall  not  have 
a  redisseisin;  for  here  is  alius:  and  he  cannot  have  a  redisseisin 
against  the  former  disseisor  alone,  because  he  is  join>tenant  with 
another;  [p]  for  joyn tenancy  in  a  writ  of  redisseisin  is  a  good  \p]  83  E.  3. 
plea,  and  a  stranger  shall  not  be  subject  to  double  imprisonment  ^n^'tg^u'  ^* 
and  double  damages.                                                                      Poet  196. »!) 
[^]  If  a  recovery  be  had  against  a  woman  in  an  assise  of  novel  r^]  9  h.  4,  6. 
disseisin^  and  the  plaintife  recovereth  and  hath  execution,  the  F.  N.  B.  188.  B. 
woman  taketh  husband,  and  both  of  them  redisseise  the  plain* 
tife,  he  shall  not  have  a  redisseisin,  because  the  husband  is  o/ttw. 
[r]  And  yet  if  a  feme  recover  in  an  assise,  and  after  take  baron,  [r]  F.  N.  B. 
and  they  are  redisseised,  the  husband  and  wife  shall  have  a  J^h?;?**^' 
redisseisin ;  because  the  husband  joyneth  for  conformity,  and  it  (Ho'b^o.) 
is  in  the  right  of  his  wife  who  was  disseised  before,  so  in  effect 
it  is  idem  disseisitus  et  idem  conquerens  (1). 
If 

(9)  Ace.  ant.  34.  b.    See  ako  Dy.  278.  b.    March.  95. 

(10)  Post.  289.  a. 

(11)  This  is  an  additional  reason  against  a  writ  of  redisseisin;  because  that 
writ  requires  that  the  coroners  be  taken  to  see  it  executed,  and  they  are  not 
officers  of  the  court  of  ancient  demesne.  The  same  reason  applies  more 
strongly  in  respect  of  the  sheriff,  for  the  writ  is  directable  to  him,  and  he  is 
judge  as  well  as  officer  in  it.  See  Kitch.  96.  a.  &  Fulwood's  case,  4  Co.  65.  a. 
See  also  Dalt.  Sher.  33.  b.  where  the  sheriff's  duty  in  executing  the  writ  of 
disseisin  is  explained. — [Note  271.] 

(1)  So  if  a  feme  commits  a  redisseisin,  and  afterteards  is  married,  the  writ 
lies  against  both;  because  in  that  case  the  husband  is  named,  not  as  the 

actor, 
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If  two  coparceners  be  disseised  and  recover  in  an  assise^  if 
after  they  make  partition,  and  after  they  be  severally  disseised, 
they  shall  have  sevendl  redisseisins :  and  so  it  is  of  joyn tenants; 
for  they  be  tidem  congtieretUes,  &  nwi  alii.  Also  a  redisseisin 
doth  lie  against  the  disseisor  which  doth  redisseise,  and  against 
another  to  whom  he  made  feoffment  after  the  second  disseisin ; 
for  otherwise  the  redisseisor  might  prevent  the  plaintife  of  his 
redisseisin.  Bat  in  an  assise  against  A,  and  B,,  A.  is  found 
disseisor,  and  B.  tenant,  and  the  plaintife  doth  recover;  and 
after  he  which  was  found  tenant  disseises  the  plaintife,  he  shall 
not  have  a  redisseisin,  because  he  did  disseise  him  but  once  (2). 
F.  N.  B.  188.  G.      2>e  eodem  tenemeniOy  saith  the  statute.     If  the  plaintife  be 

redisseised  of  parcell  of  the  tenement  formerly  recovered,  he 
shall  have  a  redisseisin. 
(Ant  158.  a.)  If  the  mesne  recovereth  (3)  a  rent  when  it  is  a  rent  service, 

and  after  the  rent  becommeth  a  rent  seek  by  surplusage,  and  f 

doth  redisseise  him  of  the  rent,  he  shall  have  a  redisseisin ;  for  the 

substance  of  the  rent  remaines,  though  the  quality  be  altered  (4). 

[•]  20  H.  6.  [«]  If  tenant  in  speoiall  taile  recovereth  in  assise,  and  after 

tit  Aid.  77.        becommeth  tenant  in  taile  after  possibility  of  issue  extinct,  and 

then  is  redisseised,  he  shall  have  a  redisseisin ;  for  albeit  the  state 
of  inheritance  be  altered,  yet  the  same  freehold  remaineth  (5). 
8  B.  8.  Ut  If  a  man  recover  land  in  an  assise  of  novd  dis9ei$in  whereunto 

Redisseisin,  6.  there  is  a  common  appendant  or  appurtenant,  and  after  is  redis- 
seised of  the  common,  he  shall  have  a  redisseisin  of  the  common, 
for  it  was  tacitly  recovered  in  the  assise  (6). 

"f  The  MJiM  teeuM  to  require  thut  tkepaeeaae  ekould  he  read  ae  if  lord  GAe  kad  vued  the 
vordt,  "and  tlie  lord  doth  redisseise  him  of  the  rent,  the  mesne  shall  hare  a  redisseisin." 


AN'D  memorandum,  that  this  name  assise  is  nomen  equivocnm ;  far 
sometimes  it  is  taken  far  ajurie;far  the  beginning  of  the  record  of 
an  assise  o/ novel  disseisin  beginneth  thus:  assisa  venit  recognitura,  &c. 
which  is  the  same  as  jurata  venit  recognitura.  And  the  reason  is,  far 
that  by  the  writ  of  assise  it  is  commanded  to  the  sherife  (11  est  command 
a  la  vicont),  qu6d  faceret  duodecim  liberos  &;  locales  homineb  de^  vici- 
neto,'*'  &c.  videre  tenementum  illud,  et  nomina  lUomm  imbreviare,  et 
quod  summoneat  eos  per  bonos  summonitores,  qudd  sint  coram  justi- 
ciariis,  &;c.  parati  inde  facere  recognitionem,  &c.    And  because  that  by 

such 


^  h  it  "vitineto"  in  an  edition  of  Littleton  in  1588;  hnt  here,  etnd  in  eeveral prior 
editione  of  Co,  Litt,  ike  word  ie  corrected  agreeahly  to  lord  Coke'e  rewwrk  on  tke  iwtpro- 
priety  o/epelling  it  witk  an  t.     Vid,  poet,  158.  b. 

actor,  but  only  in  conformity  to  the  law,  which  will  not  suffer  the  wife  to  be 
sued  alone,  and  to  satisfy  the  damages.     Hob.  96. — [Note  272.] 

(2)  See  post.  Sect.  278. 

(3)  Recovery  in  assise  must  be  understood. 

(4)  The  reason  is,  because  the  alteration  is  made  by  the  act  of  others, 
namely,  of  the  lord  paramount  and  tenant  paravail.  Ace.  4  Go.  9.  a.  and  b. 
in  Bevil's  case.     See  ast.  Sect.  232.  post.  309.  b.  ant.  152.  b.— [Note  273.] 

(5)  Ace.  11  Go.  81.  a.  in  Lewis  Bowles's  case. 

(6)  Other  instances  of  tacit  recovery  are  mentioned  ant.  fol.  151.  a. 
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9ueh  an  origincM,  apannM  hy  force  of  the  Bame  writ  ought  to  he  re- 
turned^ ^e.  it  i»  said  in  the  beginning  of  the  record  in  the  assize,  assisa 
yenit  recognitura,  &ic.  Also,  in  a  writ  of  riaht  (en  briefe  de  droit)  it 
is  commonly  said  that  the  tenant  may  put  himself e  on  God  and  the 
great  assise.  Also  there  is  a  writ  in  the  register,  which  is  called  a  writ 
de  magna  assisa  eligenda.  So  (m  this  is  well  proved,  that  this  name 
assise  sometimes  is  taken  for  a  jury.  And  sometimes  it  is  taken  for  the 
whole  writ  of  assise;  and  according  to  this  purpose  it  is  most  properly 
.^  most  commonly  taken,  as  an  assise  of  novel  disseisin  is  taken  for  the 
whole  writ  of  assise  of  novel  disseisin.  And  in  the  same  manner  an 
assise  of  common  of  pasture  is  taken  for  the  whole  writ  of  assise  of  com- 
mon of  pasture,  ana  assise  of  mortdauncester  is  taken  for  the  whole 
writ  of  assise  of  mortdauncester,  and  assise  of  darreine  presentment  is 
taken  for  the  whole  writ  of  darreine  presentment.  But  it  seemes,  that 
the  reason  why  such  writs  at  the  beginning  were  called  assises  was,  for 
that  by  every  such  writ  it  is  commanded  to  the  sherife,  qudd  summoneat 
12,  which  is  as  much  to  say,  that  he  ought  to  summon  a  jury.  And 
sometime  assise  is  taken  for  an  ordinance,  to  wit,  to  put  certaine  things 
into  a  certain  rule  and  disposition,  as  an  ordinance,  which  is  called  {1)  f 
assisa  panis  et  cervisiae. 

*^^^  QUITO  CUM,"  (7)  For  the  better  understanding  hereof, 
of  these  there  be  two  kinds,  viz.  cequxvocum  sequivocans; 
and  cequivocum  sequivoccUum, 

jEquivocum  asquivocans  est  plurivocum,  polytemtu,  a  word  of 
divers  several  significations. 

jEquivocum  SDquivocatum  est  univocum^  that  is  to  say,  re- 
duced to  a  certaine  signification.  As  here  in  Z»tft2e<of»'«  example, 
oMisa  est  nomen  cequxvocum  sequivocans;  for  sometime  it  sig- 
nifieth  a  jury,  sometime  the  writ  of  assise,  and  sometime  an 
ordinance  or  statute.  Now  a88ise,ytirato  (B ),  is  ssquivocum  ctquivo- 
catum;  and  so  is  breve  de  assisd  novoR  disseisine,  and  assisa  pants, 
dhc.     Even  as  canis  est  nomen  WS^  equivocum ;  canis 


[165.n  latrahilis,  canis  marinus,  canis  ccelestis,  sunt  oequivoca 
a.    J  cequivocata, 

"  j4»  assise  of  novel  disseisin^'     Note  [a],  there  be  foure  as-  (2  Co.  70.) 
sises,  viz.  this  writ,  an  assise  of  mordancester,  or  darreine  pre^  [«]  Bracton, 
unment,  and  of  ntrum  (1).  Britto»r.i  «. 

fo.  105. 134.    F.  N.  B.    Fleta,  lib.  4.  oa.  5.  Ao.    Mirr.  oa.  S.  seot  18. 

"  Sherife  (vicont)"     Vide  Sect.  248,  verbo  (sherife),  (Ant  10«.  b. 

Pogtios.  a.) 
<<  Quod  facial  12  liberos  et  legates  homines  de  vicineto,  d^." 

[6]  Albeit  the  words  of  the  writ  be  duodecim,  yet  by  ancient  [6]i  h.  T.  2. 
course  the  sherife  must  return  (2)  24;  and  this  is  for  expedition 
of  justice:  for  if  12  should  onely  be  returned,  no  man  should 

have 

f  Thi9  U  note  1.  of  156.  5.  tn  the  IZth  and  14/A  editione. 


(1) 

and  P. 


1)  f  The  words  among  the  ancient  statutes  are  here  added  in  L.  &  M.  Boh. 


(7)  See  Hob.  303. 

(8)  Lord  Coke  means  ^' taken  for  jurata. 

(1)  Juris  utrum. 

(2)  See  8  Q.  2.  o.  25.  s.  8. 
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have  a  fall  jury  af^ear;  or  be  sirorn  in  respect  of  challenges, 
without  a  ialcMf  which  should  be  a  great  delay  of  tryals.  So 
as  in  this  case  usage  and  ancient  oonrse  maketh  law.  And  it 
seemeth  to  me,  that  the  law  in  this  case  delighteth  herselfe  in 
the  number  of  12;  for  there  must  not  onelj  be  12 /tfrors  (3)  for 
Myid.Pl.Com.  the  tryall  of  matters  of  fact,  [c]  but  12  judges  of  ancient  time 
£d  procemio.        for  tryaU  of  matters  of  law  in  the  Eocchequer  Chamber.    Also 

for  matters  of  state  there  were  in  ancient  time  twelve  Oountdlort 

of  State,     He  that  wageth  his  law  must  haye  eleven  othen  wi^ 

himy  which  thinke  he  says  true.     And  that  number  ofbodve  is 

Jothna,  4.  much  respected  in  holy  writy  as  12  aposdety  12  9Ume9y  12  tribe^^  Sc. 

S°«B*!'  [<J  He  that  is  of  a  jury,  must  be  Itber  homey  that  is,  not  only 

[tf]  9  B.  4. 10.     ^  fireeman  and  not  bond,  but  also  one  that  hs^  soeh  freedome 

of  mind  as  he  stands  indifferent  as  he  stands  unswome.  Secondly, 
he  must  bee  legaiis.  And  by  the  law  eyery  juror,  that  is  re- 
turned for  the  tryall  of  any  issue  or  cause,  ought  to  haye  three 
properties. 


(•)  Artie,  laper.      (*)  ii^ilrst,  he  ought  to  be  dwelling  most  neere  ri55.1 
k!^  **i7i         *^  *^^  place  where  the  question  is  moyed(2).  L    ^'    J 

8  B^3^30.  Secondly,  he  ouffht  to  be  most  sufficient  both  for 

understanding,  and  competeneie  of  estate  (3). 
Yid.  Sect  102.        Thirdly  he  ought  to  De  least  suspitious,  thai  is,  to  be  indif- 
^^^'  ferent  as  he  stands  unswome :  and  then  he  is  accounted  in  law 

liber 


(3)  In  a  Coke  upon  Littleton  in  my  possession  there  is  the  following  mar- 
ginal note  on  the  necessity  of  haying  12  jurors. — "In  the  manor  of  Pemryn 
"  Farrein,  in  Cornwall,  there  was  a  custome  to  try  an  issue  with  iix  jurors;  and 
"this  custome  was  adjudged  no  good  custome,  as  Rolle  chiefe  justice  affirmed 
"in  Mich,  terme  1652."  The  printed  books  also  furnish  two  cases  against  such 
a  custom;  in  the  first  of  which  cases  RoUe  appears  to  haye  argued  for  it,  and 
to  haye  noticed  that  there  was  a  multitude  of  records  in  twenty  seyeral  courts 
in  Cornwall  preying  its  preyalency.  See  Fredymock  v.  Ferryman,  Cro.  Gha. 
259.  1  JELo.  Abr.  664.  and  Aike  et  Aimon  v.  Uunkin,  1  Sid.  238.  Howeyer, 
in  some  special  cases  the  jury  may  be  less  than  twelye;  and  in  some  must  or 
may  be  more. — 1.  They  may  be  less.  Thus  it  may  be  in  Wales  under  the 
proyision  of  the  statute  of  34  &  35  H.  8.  concerning  Wales,  which  allows  of 
six.  See  34  &  85  H.  8.  c.  26.  s.  74.  Cro.  Gha.  259.  1  Sid.  233.  and  3  G. 
2.  c.  25.  8.  9.  So  also  it  is  in  some  special  cases  in  England^ as  6  or  8  in  in- 
quiry of  damages  on  de&ult,  and  in  inquiry  of  waste,  though  this  latter  has 
been  questioned,  and  eyen  denied.  Spelm.  uloss.  Yoce  juraia.  Fits.  N.  B.  107. 
-C.  Dune.  Trials  per  Pais,  cap.  6.  1  Yentr.  118.  Finch.  Law,  400.  Further, 
there  is  in  Glanyil  a  writ  for  a  jury  of  8  to  inquire  into  the  age  where  in&ncy 
is  alleged.  Qlany.  lib.  13.  c.  14,  15,  16. — 2.  Instances,  in  which  the  law 
allows  or  requires  more  than  twelye,  are,  attaint,  in  which  there  must  be  24, 
the  great  assise,  in  which  there  must  be  16,  the  grand  jury  for  indictments, 
which  usually  consists  of  some  number  between  12  and  23,  and  writ  of  inquiry 
of  waste,  in  which  13  haye  been  allowed.  Finch.  Law.  484.  Spelm.  Gloss. 
yocejurata.    2  Hal.  Hist.  PI.  C.  161.  and  Cro.  Cha.  414.— [Note  274.] 

(2)  See  post.  157.  a.  ant.  125.  a.  n.  2.  This  qualification  is  now  become 
unnecessary  in  ciyil  cases,  the  4  An.  c.  16.  s.  6  &  7,  directing  that  in  them 
the  jury  shall  be  taken  from  the  body  of  the  county.  See  ant.  125.  a.  n.  2. 
and  a  learned  tract  by  the  late  Mr.  seijeant  Wynne,  intituled,  a  Dissertation 
on  the  writ  tie  nonpomndis  in  aasisis  etjuraii**  See  also  2  Inst.  447,  &  561, 
—[Note  276.]  • 

(3)  See  post.  156.  a. 
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liber  et  legoMs  homo;  otherwiae  he  may  be  challenged,  and  not 
suffered  to  be  sworne  ^4).  9  H.  6.  87. 

The  most  nsoal  triall  of  matters  of  Uai  is  by  12  such  men ; 
for  €id  quuUonemfacH  non  retpondenijudiceg;  and  matters  in 
law  the  judges  ought  to  decide  and  disonsse :  for  ad  qiuMtvmem 
juru  non  respondent  jurcUorei  (5). 
Fot 

(4)  Of  other  modes  of  trying  facts  besides  that  by  jury,  see  ant.  74.  a. 

(5)  This  decantatum,  as  lord  chief  justice  Yaughan  calls  it,  on  account  of  its 
frequency  in  the  books,  about  the  respective  provinces  of  judge  and  jury,  hath 
since  lord  Coke's -time  become  the  subject  of  very  heated  controversy,  espe- 
cially on  prosecutions  for  state  libels;  some  aiming  to  render  juries  wholly 
dependent  on  the  judge  for  matters  of  law,  and  others  contending  for  nearly  a 
complete  and  unqualified  independence.  On  the  trial  of  John  Idlbume  for 
treason,  in  1649,  high  words  passed  between  the  court  and  him,  in  consequence 
of  his  stating  to  the  jury  that  they  were  judges  of  both  law  and  fact,  and  oitinc 
passages  in  the  Coke  upon  Littleton  to  prove  it.  2  State  Tr.  4th  ed.  69,  and 
post.  228.  a.  In  the  case  of  Penn  ^d  Meade,  who  in  1670  were  indicted  for 
unlawfully  assembling  the  people  aiid  preaching  to  them,  the  jury  gave  a  ver- 
dict against  the  directions  of  the  court  ih  point  of  law,  and  for  this  were  com- 
mitted to  prison.  But  the  commitment  was  questioned;  and,  on  a  habeas 
corpus  brought  in  the  court  of  common  pleas,  it  was  declared  illegal ;  lord  chief 
justice  Yaughan  distingnishiuff  himself  on  the  occasion  by  a  most  profound 
argument  in  favour  of  the  rights  of  a  jury.  Bushell's  case,  1  Freem.  1.  and 
Yaugh.  135.  However  the  contest  did  not  cease,  as  appears  by  Sir  John 
Hawles's  fiimous  dialogue  between  a  barrister  and  a  juryman,  which  was  pub- 
lished  in  1680,  to  assert  the  claims  of  the  latter  against  the  then  current  doc- 
trine deoryiuff  their  authority,  Since  the  Bevolution  also  many  cases  have 
occurred  in  which  there  has  been  much  debate  on  the  like  topic.  Sec  King  v. 
Poole,  in  Cas.  B.  R.  temp.  Hardwicke,  28.  Franklin's  case,  9  State  Tri.  275. 
Peter  Zenger's,  ibid.  Owen's  case,  10  State  Tr.  p.  196  of  Append,  and  Wood- 
fall's  case,  5  Burr.  261.  By  attending  to  the  cases  before  referred  to  it  will  be 
easy  to  trace  the  progress  of  this  controversy  on  the  limits  of  the  jury's  pro- 
vince. 

In  respect  to  my  own  ideas  on  this  subject,  they  are  at  present  to  this  effect. 

On  the  one  hand,  as  the  jury  may,  as  often  as  they  think  fit,  find  a  general 
verdict,  I  therefore  think  it  unquestionable  that  they  so  far  may  decide  upon 
the  law  as  well  as  fact,  such  a  verdict  necessarily  involving  both.  In  this 
I  have  the  authority  of  Littleton  himself,  who  hereafter  writes,  that  if  the 
inquest  will  take  upon  them  the  knowledge  of  the  law  upon  the  matter^  they  may 
give  their  verdict  generally.     Post.  Sect.  868.  and  fol.  228. 

But  on  the  other  hand  I  think  it  seems  clear,  that  questions  of  law  generally 
and  more  properly  belong  to  the  judges;  and  that,  exclusively  of  the  fitness 
of  having  the  law  expounded  by  those  who  are  trained  to  the  knowledge  of 
it  by  long  study  and  practice,  this  appears  from  various  considerations. — 
I.  If  the  parties  litigating  agree  in  their  &cts,  the  cause  can  never  go  to  a  jury, 
but  is  tried  on  a  demurrer ;  it  being  a  rule,  and  I  believe  without  exception, 
that  issues  in  law  are  ever  determined  by  the  judges,  and  only  issues  of  fact 
are  tried  by  a  jury.  Ant.  71.  b. — ^11.  Even  when  an  issue  in  fact  is  joined, 
and  comes  before  a  jury  for  trial,  either  party,  by  demurring  to  evidence,  which 
includes  an  admission  of  the  fact  to  which  the  evidence  applies,  may  so  hr 
draw  the  cause  from  the  cognisance  of  the  jury ;  for  in  that  case  the  law  is 
reserved  for  the  decision  of  the  court  from  which  the  issue  of  &ct  comes,  and 
the  jury  is  either  discharged,  or  at  the  utmost  only  ycertains  the  damages. 
Ant.  72.  a.  Dougl.  Rep.  127.213.  Butter's  Nisi  Pri.  fdedit.  813.— HL  The 
jury  is  supposed  to  be  so  inadequate  to  finding  out  the  law,  that  it  is  incumbent 
upon  the  judge^  who  presides  at  the  trial,  to  inform  them  what  the  law  is : 

and. 
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[•]  Yid.  Artie.  M  For  the  iiistitation  and  right  me  of  this  triall  bj  12  men, 
raper  Cart.  cj.  9.  ^^  wherefore  other  countries  have  them  not,  and  how  this  triall 
Jjl^**"  ••  ezoellsothers^see  Jbrte«ctt«atlar|j^,cap.25,&c.  (£r29.  [/]  And 
[/]  GiuiTil.       in  ancient  time  they  were  12  knights.    This  trial  or  the  fact 

Ub.  2.  ea.  14. 15. 
Bnetim,  lib.  8.  foL  116.  a. 

per 

and,  as  a  check  to  the  judge  in  the  discharge  of  this  duty,  either  party  may, 
nnder  the  statute  of  Westminster  the  2d.  c.  31,  make  his  exception  in  writing 
to  the  judge's  direction,  and  enforce  its  being  made  a  part  of  the  record,  so 
as  afterwards  to  found  error  upon  it.     See  post.  2  Inst.  426.    Trials  per  Pais, 
8th  ed.  222.  466.     Case  of  Fabrigas  and  Hostyn  in  xi.  State  Trials.     Case  of 
Money  and  others  v.  Leach,  8  Burr.  1742.    Buller's  Law  of  Nis.  Pri.  2d  ed. 
315. — ^lY.    The  jury  is  ever  at  liberty  to  giye  a  special  yerdict,  the  nature  of 
which  is  to  find  the  nets  at  large,  and  leaye  the  conclusion  of  law  to  the  judges 
of  the  court  from  which  the  issue  comes.     Formerly  indeed  it  was  doubted, 
whether  in  certain  cases,  in  which  the  issue  was  of  a  very  limited  and  restrained 
kind,  the  jury  was  not  bound  to  find  a  general  yerdict.    But  the  contrary  was 
settled  in  Downman's  case,  9  Co.  11.  b.  and  the  rule  now  holds  both  in  criminal 
and  ciyil  cases  without  exception.     See  post.  227.  b.     Staunf.  PI.  C.  165.  a. 
Major  Oneby's  case,  2  Lord  Raym.  1494. — ^V.  Whilst  attaints,  which  still  sub- 
sist in  law,  were  in  use,  it  was  hazardous  in  a  jury  to  find  a  general  yerdict 
where  the  case  was  doubtful,  and  they  were  apprised  of  it  by  the  judges ;  because 
if  they  mistook  the  law  they  were  in  danger  of  an  attaint.  Post.  228.  a.  Hob.  227. 
Vaugh.  144.  2  Hal.  Hist.  PL  C.  310.  Gilb.  Com.  PL  2d  edition,  128.— VL  H 
the  jury  find  the  facts  specially,  and  add  their  conclusion  as  to  the  law,  it  is  not 
binding  on  the  judges;  but  they  haye  a  right  to  control  the  yerdict,  and  declare 
the  law  as  they  conceiye  it  to  be.     At  least  this  is  the  language  of  some  most 
respectable  authorities.     Staunf.  PL  C.  165.  a.  Plowd.  114.  a.  b.  4  Go.  42.  b. 
Hal.  Hist.  PL  C.  y.  1.  p.  471. 476, 477.  and  y.  2.  p.  802.— VII.    The  courts 
haye  long  exercised  the  power  of  granting  new  trials  in  ciyil  cases  where  the  jury 
find  against  that  which  the  judge  trying  the  cause,  or  the  court  at  large,  holds 
to  be  law,  or  where  the  jury  Sad  a  eeneral  yerdict,  and  the  court  conceiyea 
that  on  account  of  difficulty  of  law  there  ought  to  haye  been  a  special  one. 
King  y.  Poole,  Cas.  B.  R.  tempi  Hardwicke,  26.    Though  too  in  criminal  and 
peniu  cases  the  judges  do  not  claim  such  a  discretion  agamst  persons  acquitted, 
the  reason  I  presume  is  in  respect  of  the  rule  that  nenuf  bi$punttur  atU  vexatur 
pro  eodem  ddicto,  or  the  hardship  which  would  arise  from  allowing  a  person  to 
DC  twice  put  in  jeopardy  fof  one  offence;  and  if  this  be  so,  it  only  shows  that 
on  that  account  an  exception  is  made  to  a  general  rule.    4  Blackst.  8th  ed.  361. 
2  L.  Raym.  1585.     2  Stra.  899.    4  Co.  40.  a.  and  Wingate's  Maxims,  695. 
But  see  6  T.  R.  638,  where  the  rule  laid  down  is,  that  in  crimes  aboye  mis- 
demeanor there  can  be  no  new  trial  at  all,  but  that  in  misdemeanor  it  may  be 
granted  to  examine  again  in  either  guilt  or  innocence. 

Upon  the  whole,  as  my  mind  is  affected  with  this  interesting  subject,  the 
result  is,  that  the  immediate  and  direct  right  of  deciding  upon  questions  of  law 
is  entrusted  to  the  judges;  that  in  a  jury  it  is  only  incidental;  that  in  the 
exercise  of  this  incidental  right  the  latter  are  not  only  placed  under  the  super- 
intendence of  the  former,  but  are  in  some  degree  controllable  by  them;  and 
therefore  that  in  all  points  of  law  arising  on  a  trial,  juries  ought  to  show  the 
most  respectful  deference  to  the  adyice  and  recommendation  of  judges.  In 
fayour  of  this  conclusion  the  conduct  of  juries  bears  ample  testimony ;  for  to 
their  honour  it  should  be  remembered,  that  the  examples  of  their  resisting 
the  advice  of  a  judge  in  points  of  law  are  rare,  except  where  they  haye  been 
provoked  into  such  a4l0pposition  by  the  grossness  of  his  own  misconduct,  or 
betrayed  into  an  unjust  suspicion  of  his  integrity  by  the  misrepresentation  and 
ill  practice  of  others.  In  civil  cases,  particularly  where  the  title  to  real  property 
is  in  question,  juries  almost  nniyenolly  find  a  special  yerdict  as  often  as  the 
«ndge 
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per  duodecim  liberos  et  leffcUet  hominei  is  very  ancient :  for  heare 

what  the  law  was  before  the  conquest,     [g]  In  singulis  centurtis  \g]  LamKyerb. 

comitia  suntOy  atque  Itberm  conditionis  viri  duodeni  mtate  supe-  BenturU. 

riores  und  cum  prasposito  sacra  tenentes  juraniOf  dec.     Nay  the 

^jall,  in  some  cases,  per  medietatem  lingtURf  (as  we  speake)  was 

as  ancient,     r^]  Viri  duodeni  jure  consuUi,  Anglim  sex,  Wallise  TA]  Lamb.  foL 

totidem  Anglts  et  WaUisjus  dicunto;  and  of  ancient  time  it  was  ^^-  ^- 

6alled  duodecimvirale  judicium  (6). 

Now  seeing  we  are  justly  occasioned,  and  the  rather  for  the 
(dhc,)  herein,  to  speake  of  a  challenge  to  jurors,  to  make  the 
studious  reader  capable  of  the  understanding  of  the  bookes  of 
law  concerning  this  matter,  it  shall  be  necessary  to  say  some- 
what of  challenges ;  and,  first,  what  a  challenge  is. 

Challenge  is  a  word  common  as  well  to  the  English  as  to  the 
French,  and  sometimes  signifieth  to  claime,  and  the  Latine  word 
is  vendicare;  sometime  in  respect  of  revenge  to  challenge  into  the 
field,  and  then  it  is  called  in  Latine  vindicare  or provocare;  some- 
time in  respect  of  partiality  or  insufficiency,  to  challenge  in  court 
persons  returned  on  a  jury.    And  seeing  there  is  no  proper  Latin 
word  to  signify  this  particular  kind  of  challenge,  they  have  framed 
a  word  anciently  written,  [a]  chalumniare,  and  columpniare^  and  M  W.  2.  on.  32. 
ccdumpniarCy  and  now  written  caiumniare;  and  hath  no  affinity  J^^'^^i^* 
with  tne  verbe  calumnior,  or  ccdumnia,  which  is  derived  of  that,  eason.  oAlamni- 
for  that  is  of  a  quite  other  sense,  signifying  a  false  accuser,  and  andis.    Flete, 
in  that  sense  [b]  Bracton  useth  ccdumniator  to  be  a  false  accuser;  ^^'  ^'  ^^^  ^^. 
but  it  is  derived  of  the  old  word  caJoir  or  chaloir,  which  in  one  ^j  ^i\%,  ^  '  *" 
signification  is  to  care  for  or  foresee.     And  for  that  to  challenge  134.  12  Abb,  10. 
jurors  is  the  meane  to  care  for  or  foresee,  that  an  indifferent  triall  W  Bract  lib.  3. 
be  had,  it  is  called  calumntare,  to  challenge,  that  is,  to  except  [oi  Braot.  lib.  4. 
agunst  them  that  are  returned  to  be  jurors ;  and  this  is  his  Broper  foi.  267.  Vet! 
signification,     [c]   But  sometimes  a  summons,  sommonmo  is  ^-  B.  foL  70. 

said 


judge  recommends  their  so  doing;  and  though  in  criminal  cases  special  verdicts 
are  not  frequent,  it  is  not  from  any  averseness  to  them  in  juries,  but  from  the 
nature  of  criminal  causes,  which  generally  depend  more  upon  the  evidence  of 
fiicts  than  any  difficulty  of  law.  Nor  is  it  any  small  merit  in  this  arrangement, 
that  in  consequence  of  it  every  person  accused  oT  a  crime  is  enabled  by  the 
general  plea  of  not  guHt^  to  have  the  benefit  of  a  trial,  in  which  the  judge  and 
jury  are  a  check  upon  each  other;  and  that  this  benefit  may  be  always  enjoyed, 
except  in  such  small  offences  as  are  left  to  the  summary  jurisdiction  of  a  justice 
of  the  peace ;  which  exception,  from  the  necessity  of  the  times,  is  continually 
increasing,  but  which  however  cannot  be  too  cautiously  extended  to  new 
objects. — Thus  considered,  the  distinction  between  the  office  of  judge  and  jury 
seems  t-o  claim  our  utmost  respect.  May  this  wise  distribution  of  power  between 
the  two  long  continue  to  fiourish,  unspoiled,  either  by  the  proud  encroachment 
of  ill-designing  judges,  or  the  wild  presumption  of  licentious  juries. 

It  would  be  wrong  to  conclude  this  note  without  referring  the  reader  to  the 
very  forcible  reasoning  on  the  same  subject,  in  a  modern  work,  which  contains 
much  general  legal  instruction  elegantly  conveyed.  See  ^'Eunomus,  (by 
Wynne;  or  Dialogues  concerning  the  Law  and  Constitution  of  England," 
vol.  2.— See  further  Rep.  temp.  Hardw.  28.  st.  82  O.  3.  c.  60.— [Note  276.] 

(6)  See  further  on  the  origin  of  English  juries,  Spelm.  Qloss.  voc.  jurata, 
Dissertat.  Epistolar.  in  Ling.  Septentrion.  Thesaur.  Hickes,  Stiemh.  de  jure 
Sueon.  et  Goth,  vetust.  lib.  1.  c.  8,  and  Dr.  Pettingal's  Enquiry  into  the  Use 
and  Practice  of  Juries  amongst  the  Greeks  and  Romans. — [Note  276*.] 
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said  to  be  calumniatOy  and  a  count  to  b^  9S^  chal-  rT66.1 
lenged,  bat  this  is  improperly.     And  forasmuch  as  [_    a.    J 
mens  lives,  fames,  lands  and  goods,  are  to  be  tryed 
by  jurors,  it  is  most  necessary,  that  they  be  omni  excqUwne  ma" 
jores;  and  therefore  I  will  handle  this  matter  the  more  largely. 

A  challenge  to  jurors  is  twofold,  either  to  the  array,  or  to  the 
polls :  to  the  array  of  the  principall  pannell,  and  to  the  array  of 
the  tales.  And  herein  you  shall  understand,  that  the  jnroni 
names  are  ranked  in  the  pannel  one  under  another;  which  order 
or  ranking  the  jurie  is  called  the  array,  and  the  verbe,  to  array 
the  jurie;  and  so  we  say  in  common  speech,  haUaile  array  for 
the  order  of  the  battaile.  And  this  array  we  call  arraiamentwn^ 
and  to  make  the  array  arraiare^  derived  of  the  French  word 
arroier;  so  as  to  challenge  the  array  of  the  pannell  is  at  once 
to  challenge  or  except  against  all  the  persons  so  arrayed  or  im- 
pannelled,  in  respect  of  the  partialitie  or  default  of  the  sherife, 
coroner,  or  other  officer  that  made  the  retume. 

And  it  is  to  be  knowne,  that  there  is  a  principall  cause  of 
challenge  to  the  array,  and  a  challenge  to  the  favour. 

Principall,  in  respect  of  partialitie.     As  first,  if  the  sherife,  or 

[a]  12  AsB.  36.  Other  officers  be  of  [a]  kindred,  or  affinitie  (1),  to  the  plaintife  or 
1®-^^  r2*  defendant,  if  the  affinitie  (2)  continue  [6].  Secondly,  if  any  one 
31  AbL  7.'  ^^  more  of  the  jurie  be  returned  at  the  denomination  of  the 

20  Au.  2.  partie,  plaintife  or  defendant,  the  whole  array  shall  be  quashed. 
19  i*  t'  ^'  ^^  ^^  ^^  ^^  ^^^  sherife  returne  any  one,  that  he  be  more  favour- 
Chali.  114.         ^^^®  ^  ^^  ^°®  ^^^°  ^®  other,  all  the  array  shall  be  quashed. 

21  E.  3. 5.  b.  [c]  Thirdly,  if  the  plaintife  or  defendant  have  an  action  of  bat- 
^  &  7. 5.  terie  against  the  sherife,  or  the  sherife  against  either  partie,  this 
15  H.^7!'9.  ^^  a  gpod  cause  of  challenge.  So  if  the  plaintife  or  defendant 
7  B.  0.  Bier,  78.  have  an  action  of  debt  against  the  sherife;  ^but  otherwise  it  is  if 
12  H.  0.  the  nerife  have  an  action  of  debt  against  either  partie)  or  if  the 
Ppiowd!^425.  sherife  have  parcell  of  the  land  depending  upon  the  same  title  [d] ; 
2  Ro.  Abr.  638.)  or  if  the  sherife,  or  his  bailife  which  returned  the  jurie,  be  under 

[b]  21  BL  4.  74^  the  distresse  of  either  partie;  or  if  the  sherife  or  his  bailife  be 
15  E  3  43         either  of  counsell,  attumey,  officer  in  fee  or  of  robes,  or  servant 

22  e!  z.  12.  of  either  partie,  gossip  or  arbitrator  in  the  same  matter,  and 
9  E.  4. 46.  treated  thereof,  [e]  And  where  a  subject  may  challenge  the 
28^88  22  i^n^y  &r  unindifferencie,^  there  the  kins  being  a  partie  may  also 
41 B.  8.  challenge  for  the  same  cause,  as  for  kin£red,  or  that  he  hath  part 
Ohaii.  99.  of  the  land,  or  the  like :  and  where  the  array  shall  be  challenged 
i)  ^31^*^'  ^^«  *8*^^"*  *^®  ^^f  7^^  ^*^  reade  in  our  bookes. 

[e]  11  H.  4.26.  22  E.  4.1.  38  E.  8.  26.  88H.6.  6.  (Ho.  3.)  [<n  14  B.  3.  6.  A  38. 
44  Ass.  23.  22  E.  4.1.  8  H.  6.  39.  16H.  7.  9.b.  27  A88.  28.  7  H.  7. 10.  26Abi. 
66.  224  20  H.  6.  34.  33  A88.  12.  45  Ass.  1.  9  Ass.  8.  8  Ass.  23.  7  E.  3.  66. 
21  H.  7.  38.  2  H.  4. 13.  44  E.  3.  43.  20  H.  6. 39.  44  Ass.  18.  3  H.  6. 24.  17  B.  2. 
ChaU.168.  4E.4.11.  [e]4H.7.  44E.3.88.  88 Ass.  19.  22B.4.  Ch«U.6S.  Stennl 
162.  c. 

By 

(1)  In  the  case  of  Mounson  and  West,  1  Leon.  88,  it  was  argued,  that  affinity 
was  a  challenge  to  the  favour  only :  and  to  this  two  judges  inclined  at  first ; 
but  after  time  taken  to  consider  the  point,  it  was  adjudged  to  be  ajpnnc^pa/ 
challenge  by  three  judges,  the  fourth  hesitating. — [Note  277.] 

(2)  Having  issue  living  by  the  wife,  though  she  is  dead,  is  sufficient  to  con- 
tinue the  husband's  affinity.  Nor  is  it  necessary  that  the  issue  siiould  be 
inheritable  to  the  land,  where  land  is  the  subject  of  the  action.  Both  of  these 
positions  I  infer  from  the  case  of  Mounson  and  West  before  cited  from  1  Leoo. 
88.— [Note  278.] 
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[/]  ^J  default  of  the  sherife,  as  when  the  array  of  a  pannell  [/]  39  Ass.  2. 
is  returned  by  a  bailife  of  a  franchise,  and  the  sherife  returne  it  ^  ^J'u' 
as  of  himselfe,  this  shall  be  quashed,  becanse  the  partie  should  30  Ass!  5. ' 
lose  his  challenges.     But  if  a  sherife  returne  a  jurie  within  a  8  Ass.  3. 
libertie,  this  is  good,  and  the  lord  of  the  franchise  is  driven  to 
his  remedy  against  him. 

If  a  peere  of  the  realme  or  lord  of  parliament  be  demandant 
or  plaintife,  tenant  or  defendant,  there  must  a  knight  be  returned 
of  his  jurie,  be  he  lord  spirituall  or  temporall,  or  else  the  array 
may  be  quashed  [^] :  but  if  he  be  returned,  although  he  appeare  M 13  B.  S. 
not  yet  the  jurie  may  be  taken  of  the  residue.   And  if  others  be  j***^  ^u\w'' 
joyned  with  the  lord  of  parliament,  yet  if  there  be  no  knight  e  Co!!^ 
returned,  the  array  shall  be  quashed  against  all.     [A]  So  in  an  Countess  de 
attaint  there  ought  to  be  a  knight  returned  to  the  jurie  (8).  5?*^p"*'"  ? 


Plo.  Con.  117. 

27  H.  8.  22.    4  EL  Dier.  208.    8  Elli.  Bi.  246.    14  Slis.  Dier,  318.    10  EUs. 
Dier,  265.  b.    (1  Leon.  6.    2  Ro.  Abr.  636.)    [h]  17  E.  2.  Attaint^  69. 

[i]  And  when  the  king  is  partie,  as  in  travers  of  an  office,  he  [H  32  B.  4. 
that  trayerseth  may  chulenge  the  array,  as  hereafter  in  this  gh^VpLOo 
Section  shall  appeare ;  and  so  it  is  in  case  of  life ;  and  likewise  19  ^^  q.  ^^  '* 
the  king  may  challenge  the  array ;  and  this  shall  be  tried  by  4  H.  7..8. 
triors  according  to  the  usual  course.     [Ic]  The  array  challenged  ^S'hx^'ttiK  \ 
on  both  sides  shall  be  quashed.  ^]s'^ln. 

[l]  And  if  two  estrangers  make  a  pannell,  and  not  in  favour-  f  Mo.  895.) 
abl^  manner  for  the  one  partie  or.  the  other,  and  the  sherife  tS^n^^ 
retumes  the  same,  the  array  was  challenged  for  this  cause  and  f^  ^'^ 
adjudged  good.  ^  ibid.  108. 

[m]  If  ue  bailife  of  a  libertie  returne  any  out  of  his  franchise,  N  82  E.  8. 

hath  no  franchise,  shall  be  quashed.  S8  Ass.  18. 

Challenge  to  the  array  for  favour.     \h]  He,  that  taketh  this,  [11]  84  H.  6. 

must  shew  in  oertaine  the  name  of  him  that  made  it,  and  in  whose  ^H*^  89. 

time,  and  all  in  certainety.     This  kinde  of  challenge,  being  no  27  ass.  20. 

principall  challenge,  must  be  left  to  the  discretion  and  oonsci-  22  B.  8. 12. 

ence  of  the  triors.    As  if  the  plaintife  or  defendant  be  tenant  Vid.  26  Ass.  2I4 

to  the  sherife,  this  is  no  principal  challenge ;  for  the  lord  is  in  7^;^ '^f '25. 

no  danger  of  his  tenant ;  but  h  converso  it  is  a  principall  chal-  10  H.  6. 48. 

lenge;  but  in  the  other  he  may  challenge  for.  favour,  and  leave  ^8  H.  6.38. 

it  to  triall.     So  affinitie  betweene  the  son  of  the  sherife  and  the  ^2 1  ^  ^' 

daughter  of  the  partie,  or  ^  conveno,  or  the  like,  is  no  ptincipall  cbalL  62. 
challenffe,  but  to  the  fiivour ;  but  if  the  sherife  marrie  the  daugh- 
ter of  either  partie,  or  ^  conveno,  this  (as  hath  been  said)  is  a 

principal  challenge,  or  the  like,     [o]  But  where  the  king  is  [•]  22  E.  4. 

partie,  one  shall  not  challenge  the  array  for  favour,  &o.  because  tS^^L  ^f' 
in  respect  of  his  allegiance  he  ought  to  favour  the  king  more  (4). 

But 

—  —        -  — 

(3)  By  the  statute  of  Geo.  IE.  no  challenge  can  now  be  taken  to  any  panel 
for  want  of  a  knight  in  it.  See  18  Q.  2.  c.  18.  s.  4.  This  provision  is  made 
in  general  terms ;  but  the  recital,  which  precedes  it,  is  confined  to  the  incon- 
veniences of  such  challenges  where  peers  are  parties. — J^Note  279.] 

(4)  Ace.  Keilw.  102.  a.  But  lord  Coke  is  of  a  different  opinion  y  for  he 
expressly  allows  chaUenges  for  favowr  to  prisoners  in  treason  and  felonv,  and 
consequently  so  far  against  the  king.  2  Hal.  Hist.  PI.  C.  271«  Though,  too, 
lord  Coke's  doctrine  should  be  admitted,  the  reason  he  gives  for  it,  which  is 
almost  in  the  words  of  the  case  of  22  E.  4,  cited  in  the  margin  from  Fitaher- 
bert's  Abridgment,  seems  rather  unsatis^ji'to'y*    But  a  better  |>rinciple  to 

Vol.  I. — 53  found 
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Bat  if  tbe  sherife  be  a  vtdelect  of  the  crowne,  or^iher  meniall 
lenruit  of  the  king,  there  tlie  ehallenge  is  good  (5).  And  like- 
wise the  king  may  challenffe  the  amj  for  favour. 

Note,  upon  that  which  hath  been  said  it  appetieth,  that  the 
dialleage  to  thearraj  is  in  respect  of  thecanae  of  nnindifferencie 
or  de&nlt  in  the  sherife  or  otlner  oflioer  that  made  the 

ietiinieyaDdBotinie9|Metofthep«rsoaretiinied  f  156.1 


where  there  b  no  nmndilferencae  or  defiinlt  in  the  |,    b« 
sherife,  ftc.  for  if  the  ehallen|se  to  the  array  be  foond 
acunst  the  partie  that  takes  it  jet  he  shall  have  his  particalar 
ehallepge  to  the  pdls  (1). 

In 

found  the  role  upon  was  not  nnobTioos;  namelj,  that  from  the  eztensiTC 
Turiefy  €i  the  king's  connections  with  bis  subjects  throu^  tenores  and  offices, 
a  favour  to  him  was  to  prerul  as  an  exception  to  a  joror,  it  might  lead  to  an 
infinitade  of  objectionsy  and  so  operate  as  a  serious  obstmctioa  to  justice  in 
suitB  in  whieh  hie  is  a  party. — [Note  280.] 

(5)  Lord  Coke  having  immediately  before  expressed,  that  the  array  shall 
not  be  challoiged  for  favour  against  the  king,  he  must  be  here  understood  to 
consider  htimg  a  vaddet  or  other  wunial  Mcrvani  of  the  crown  as  a  principal 
challenge  to  the  array ;  for  otherwise  he  would  be  inconsistent ;  unless,  indeed, 
he  is  supposed  in  the  first  instance  to  state  a  general  rule,  and  in  the  second 
an  exception  to  it,  which,  as  his  words  are,  would  be  a  strained  construction. 
It  is  also  strong  endence  of  lord  Goke's  intending  to  give  his  challenge  to  the 
array  as  a  principal  one,  that  he  elsewhere  represents  bemff  a  servant  of  either 
party  J  where  the  suit  is  between  subjects,  as  a  principal  challenge  both  to  the 
array  and  to  the  polls.  See  supra,  and  ako  post  157.  b.  HowcTer,  lord  Hale 
win  not  allow  this  sort  of  exception  to  a  juror  to  be  more  than  a  challenge  to 
theybvour  in  trials  for  treason  or  felony;  dting  for  authority  from  Fitiherbert's 
Abridgment  a  case  in  3  H.  6.  which  is  a  decision  in  point  by  the  whole  court; 
to  which  may  be  added  the  dichtm  in  the  Year-Bo(^  of  4  H.  7.  3.  Also  the 
praetiee  since  lord  Hale's  time  seems  to  have  accorded  with  his  doctrine,  there 
being  subsequent  instances  in  print  in  which  such  an  exception  when  taken  to 
the  polls  has  been  disallowed,  but  not  one  I  believe  of  its  being  received.  The 
instances  of  disallowing  the  exception  as  a  principal  challenge,  to  which  I  shall 
refer,  are  Mr.  Hampdni's  trial  in  the  king^s  bench,  Hill.  86  Gh.  2.  for  a  mis- 
demeanor, and  sir  William  Furkyns's  at  the  Old  Baiky  in  1695  for  high  treason. 
See  State  Tr.  4th  ed.  t.  3.  p.  325,  and  ▼.  4.  p.  638.  In  the  former  the  point 
was  sharply  argued  on  challenges  by  Bfr.  Hampden  of  two  jurors  for  harine 
offices  in  tlw  king's  forest;  and  as  the  counsel  for  Mr.  Hampden  relied  on  lord 
Coke,  and  on  Bolle's  Abridgment  ti  the  case  of  22  £.  4,  here  cited  by  lord 
Coke  in  the  marg^  as  the  around  of  his  doctrine,  so  the  court  adjudged  agunst 
the  exception  as  a  prineipsT  challenge  on  the  authority  of  the  ease  of  3  H.  6. 
cited  by  lord  Hale.  Li  the  latter  sir  William  Pukyns  challenged  two  for 
being  servants  of  the  king;  but  was  informed  by  lord  Holt  that  it  was  no  cause 
of  challenge.  The  first  of  these  instances  was  a  direct  adjudication ;  but,  how- 
ever,  it  loses  part  of  its  weight,  in  consequence  of  hsTing  occurred  in  an  ill 
time,  whilst  lord  Jefieries  presided  in  the  king's  bench,  and  of  being  accompanied 
with  unmeious  snd  unbecoming  language  from  him  in  respect  to  both  Coke 
and  BoUe.  The  second  was  rather  an  extra-judidal  opinion;  because  the  coun- 
sel for  die  crown  consented  to  put  by  the  jurors  objected  to  on  the  ground  of 
being  king's  serrants,  unless  there  would  be  a  defect  of  other  jurors  which  did 
not  happen.  But  lord  HoH  declared  against  the  challenge  in  the  most  obso- 
lute  and  unreserved  terms,  as  if  it  would  not  bear  aiguing. — [Note  281.] 

(1)  NotUy  on  writ  of  right  the  pond  returned  by  thefbur  knightM  shall  not  le 
chaOenged,  hut  chaUenge  ought  he  taken  hefore  the  four  knights  before  the 

panel 
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In  some  cases  a  challenge  may  be  had  to  the  polls,  and  in 
some  cases  not  at  all.  Challenge  to  the  polls  is  a  challenge  to 
the  particular  persons;  and  these  be  of  fonr  kinds,  that  is  to 
say,  peremptone,  prinoipall,  which  induce  favoor^  and  for  de&nlt 
of  handredors. 

[p]  Peremptorie.  This  is  so  called,  because  he  may  challenge  r«]  1 H.  6. 
peremptorily  upon  his  owne  dislike,  without  shewing  of  any  %«!•  10S. 
cause;  and  this  onely  is  in  case  of  treason  or  felonie,  vi^favorm^  16^\^82. 
vtto.    And  by  the  common  law  the  prisoner,  upon  an  endict-  14  h!  7. 7. 19. 
ment  or  appeale,  might  challenge  thirtie-five,  which  was  under  Doot  k  Stod. 
the  number  of  three  juries.    But  now  by  the  statute  of  22  H.  JJ^^^  ^-  j^ 
8.  the  number  is  reduced  to  twentie  in  petite  treason,  murder,  3  h.  7. 2. 
and  felonie;  and  in  case  of  high  treason,  and  misprision  of  high  2  R.  1. 13. 
treason,  it  was  taken  away  by  the  statute  of  83  H.  8.  but  now  ^  ^%^^' 
bj  the  statute  of  1  &  2  Phil.  &  Marie,  the  common  law  is  re>  37  h.  s.  8. 
vived.     For  ai^  treason,  the  prisoner  shall  have  his  challenge  22  H.  8.  oa.  14. 
to  the  number  of  thirtie(2)  five;  and  so  it  hath  beene  resolved  *  ^i^|*  ^^ 
by  the  justices  upon  conference  betweene  them  in  the  case  of  sir  ss  H.  8.*ea.  23. 
Walter  Raleigh  and  George  Brookes.    Bnt  all  this  is  to  be  un-  1 A  2  P.  A  M. 
derstood  when  any  subject  that  is  not  a  peere  of  the  realme,  is  S^^'n  m 
arraigned  for  treason  or  felonie.     But  if  he  be  a  lord  of  parlii^  ^4  q^  /^  ^4] 
ment  and  a  peere  of  the  realme,  and  is  to  be  tryed  by  his  peeres,  sunnf.  Pi.  Cor. 
he  shall  not  challenge  any  of  his  peeres  at  all;  for  the^  are  not  1|7>  ^^'wn 
swome  as  other  jurors  be,  but  finde  the  partie  guiltie  or  not  Ihuli  Ja.R. 
guiltie  upon  their  faith  or  allegiance  to  the  king,  and  they  are 
judges  of  the  fact,  and  every  of  them  doth  separately  give  his 
judgement,  beginning  at  the  lowest.     But  a  subject  under  the  0  B.  4. 27. 
degree  of  nobilitie  may  in  case  of  treason  or  felonie  challenffe 
for  just  cause  as  many  as  he  can,  as  shall  be  said  hereafter.     In 
an  appeale  of  death  against  divers,  they  pleade  not  guiltie,  and 
one  joynt  venirt  fgjcuu  is  awarded ;  if  one  challenge  peremptorily, 
he  shall  be  drawne  against  all  (8).    Otherwise  it  is  of  several 
vtnirtfac 

Note,  that  at  the  common  law  before  the  statute  of  83  E.  1. 
the  king  might  have  challenged  peremptorily  without  shewing  (i  Vest  809.) 
cause,  but  only  that  they  were  not  good  for  the  king,  and  with- 
out being  limited  to  any  number.    But  this  was  mischievous  to 
the  subject,  tending  to  infinite  delayes  and  danger.    And  there- 
fore it  is  enacted,  \q\  qudd  de  cxtero  licU  pro  domino  rege  dicO"  (q)ZZ  E.  1, 
tuTf  qttddjuratoresy  <fcc.  nan  sunt  honipro  rege;  non propter  hoc  ^^^^  ^^, 
remaneant  inquisilwnes,  dkc.  ted  asiigneni  certamcauaamealumr  ^^^  Pl.^Cor. 
nias  sues,  Ac,  whereby  the  king  is  now  restrained  (4).  162. 

Principall;  so  called,  because  if  it  be  found  true,  it  standeth 
sufficient  of  itselfe  without  leaving  any  thing  to  the  conscience 
or  discretion  of  the  triors.    Of  a  principall  cause  of  challenge 

to 


pand  made.    H.  80  El.  B.  R.  Pigott  and  Clarke.   Hal.  MSS.— See  ace.  post. 
158.  a.  294.  a.  Mo.  67.  and  Oouldsb.  28.— [Note  281*.] 

(2)  Agreed  ace.  in  petty  treason  in  Swan's  case,  Post.  107. 

(3)  Adj.  ace.  Plowd.  100. 

(4)  But  according  to  the  construction  made  of  this  statute  or  ordinance  the 
king  is  not  bound  to  show  cause  of  challenge  till  all  the  panel  is  called  over, 
and  not  then  unless  from  challenges,  or  otherwise,  the  jury  is  incomplete.  See 
State  Tri.  4th  ed.  v.  8.  p.  468.  v.  4.  p.  428.  v.  5.  p.  195.  See  further  on  this 
point  sir  John  Hawles's  Remarks  on  Trials^  in  State  Tri.  4th  ed.  v.  8.  p.  169. 
—[Note  282.] 
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to  the  arraj;  we  have  said  somewhat  already.  Now  it  foUoweth 
with  like  brevitie  to  speake  of  principall  chidlenges  to  the  poUea, 
(that  is)  seyerallj  to  the  persons  returned, 

Principall  challenges  to  the  poll  may  be  reduced  to  foure 
heads;  ^TBt, propter  honoris  respecium,  for  respect  of  honour: 
secondly,  propter  de/eehtm,  for  want  of  default :  thirdly,  propter 
affectum^  for  affection  or  partialitie :  fourthly,  propter  Mictum, 
for  crime  or  delict. 

6  Co  52,  53.  ^*  Propter  honoris  respectum,  as  any  peere  of  the  realme,  or 
Comitene  do  lord  of  parliament,  as  a  baron,  yiscount,  earle,  marquesse,  and 
RatUnd'8  ease,  duke :  for  these  in  respect  of  honour  and  nobilitie,  are  not  to  be 
S  AB^'e'^*  swome  on  juries;  and  if  neither  partie  will  challenge  him,  he 
S5H.ft.46.  may  challenge  himselfe;  for  by  ifa^a  Charta  it  is  provided, 
22  Am.  24.  qudd  nee  super  eum  ibimis,  nee  svper  eum  mittemvSf  nisiper  legate 
D  &  Aiw?  judicium  parium  suorum,  autper  legem  terrm.  Now  the  common 
RegiBt.  179.*  l&w  hath  divided  all  the  subjects  into  lords  of  parliament,  and 
(1  Sid.  277.)       into  the  commons  of  the  realme.     The  peers  of  the  realme  are 

divided  into  barons,  viscounts,  carles,-  marquesses,  and  dukes. 
The  commons  are  divided  into  knights,  esquires,  gentlemen,  citi- 
lens,  yeomen,  and  burgesses.  And  in  judgement  of  law  any  of 
the  said  degrees  of  nobilitie  are  peers  to  another.  As  if  an  earle, 
marquesse,  or  duks,  be  to  be  tried  for  treason  or  felonie,  a  baron 
or  any  other  d^ree  of  nobilitie  is  his  peere.  In  like  manner,  a 
knight,  esquire,  ftc.  shall  be  \ineA  per  pares ;  and  that  is  by  any 
of  the  commons,  as  gentlemen,  citiiens,  yeomen,  or  burgesses; 
80  as  when  any  of  the  commons  is  to  have  a  tryall  either  at  the 
king's  suit,  or  betweene  partie  and  partie,  a  peere  of  the  realme 
shall  not  be  impannelled  in  any  case, 
n.  Propter  defectum, 
ja]  7  Co.  18.  1.  Patriaty  ^a]  as  aliens  borne. 

lor^'io?^  2.  LibertahSy  [h] as  villeins  or  bondmon,  and  so  a  champion 
14  H.  4. 19.  b.     ™^>^^  ^  ^  freeman. 

[51  Bnet  foL*  ^*  Annui  censusy  t.  e.  liberi  tenement,  [c]  First,  what  yearely 
185.  Brit  fo.  freehold  a  juror  ought  to  have  that  passeth  upon  triall  of  the  life 
^^fi^sA^  M-  ^^  *  °"'^"*'  ^^  ™  *  ^^^  reall,  or  in  a  j^ea  personall,  where  the 
8^  ft.  89.         ^^^^  ^^  damage  in  the  declaration  amounteth  to  fortie  markes, 

9  B.  4.'  16.'  b.       Tide  Sect.  4^.  (5)  ^Secondly,  this  freehold  must  be  in  his  owne 

10  V  r"  m'  ^S^^'  ^°  ^  simple,  fee  taile,  for  terme  of  his  owne  life,  or  for 
r  1  v*iL  SeeL  ^^^^^^^^^^  man's  life,  although  it  be  upon  condition,  or  in  the  right 
464.  88  Abb.  19.  ^^  ^^  ^^^f  ^^^  ^^  ancient  demesne,  for  freehold  within  ancient 
17  Am.  15.         demesne  will  not  serve.    But  if  the  debt  or  damage 

fl  V  5*  f^'  ii^  amounteth  not  to  fortie  marks,  any  freehold  suf-  ri57.1 

lOH.  ft»7  8.18.  fi<^^*     [c(]  Thirdly,  he  must  have  fireehold  in  that  L    ^*    J 
2H.7. 1.'  *      oountie  where  the  cause  of  the  action  ariseth;  and 
10  n  A  o^        though  he  hath  in  another,  it  snffioeth  not(l).     [e]  Fourthly, 

7  Hrft.25. 49.44.  ^  ^'^^  ^  retune  he  selleth  away  his  land,  or  if  cesty  gue  vie 

12  S.  4.  is.  '  3  H.  4.  4.  (See  the  statatee  of  23  H.  8. 18.  and  4  A  5  W.  A  M.  24.) 
*  9  H.  ft.  CbaL  27.  9  H.  7. 1.  (2  Bo.  Abr.  ft47.  Post  272.  Forteao.  5ft.  ftl  a.) 
M  19  H.  ft.  9.    17  Am.  15.  [«]  12  H.  7.  4.    21  H.  ft.  88.    7  H.  4. 1. 

(Poit.  272.  b.)    (2  Bo.  Abr.  •3ft.    Fortes.  5ft.  b.    Post  158.  a.) 

or 


(5)  See  also  a  learned  dissertation  on  the  writ  de  nonponendis  in  assists  et 
juratis  in  the  Miscellany  of  Law-Tracts  by  the  late  Mr.  Serjeant  Wynne,  p. 
62  to  74.  See  too  1  Yentr.  366,  and  sir  John  flawles's  Bemarks  on  ^Mals, 
in  State  Trials,  4th  ed.  v.  8.  p.  169. 187. 

(1)  F».  aecperomnesjutUciarioSy  M.  29, 80  Elix.  Cknck.  189.— HaL  MS8. 
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or  his  wife  dieth,  or  an  entry  be  made  for  the  condition  broken^ 
80  as  his  freehold  be  determined,  he  may  be  challenged  for  in- 
snfficiencie  of  freehold  (2). 

4.  Hundredarum.    First,  by  the  common  law,  in  a  plea  reall 
mizt  and  personal,  there  ought  to  be  foure  of  the  hundred 
(where  the  cause  of  action  ariseth)  returned  for  their  better 
notice  of  the  cause;   for  vtcini  vicinorum /acta praMumuntur 
scire  (8  V  And  now,  since  LiUUton  wrote  [/]  in  a  plea  personall,  [/]27Blii.  o«.  6. 
if  two  nundredors  appoire,  it  sufficeth  ^4) )  and  in  an  attaint, 
[g]  although  the  jury  is  double,  yet  the  hundredors  are  not  |^]  7  H.  4. 47. 
double.     Secondly,  \h'\  if  he  hath  either  freehold  in  the  bun-  [A]  le  B.  4.  7. 
dred,  though  it  I)e  to  the  value  but  of  half  an  acre,  or  if  he  l^'^o?; 
dwell  there,  though  he  hath  no  freehold  in  it,  it  sufficeth.  sfs^^.  74  75, 
[»]  Thirdly,  if  the  cause  of  the  action  riseth  in  divers  hundreds,  9  H.  e.  66.' 
yet  the  number  shall  suffice,  as  if  it  had  come  out  of  one,  and  not  [O^o  H.  6. 23^ 
several  hundredors  out  of  each  hundred.     [A;]  Fourthly,  if  there  q^|[(|'216? 
bo  divers  hundreds  within  one  leet  or  rape,  if  he  hath  any  firee-  rib]  10  H.  6.  5. 
holds,  or  dwell  in  any  of  those  hundreds  though  not  in  the  proper  I2  H.  4. 14. 
hundred,  it  sufficeth.     [H  Fifthly,  if  the  jury  come  de  corpore  m  87h\  ix. 
comitatds,  or  d^  proximo  hundredo,  where  the  one  partie  is  lord  25  e.  3. 48'. 
of  the  hundred,  or  the  like,  there  needs  no  hundredors  be  re-  (pro  Jam.  650.) 
turned  at  all.     [m]  Sixthly,  if  a  hmadredor  after  he  be  returned  5J^h!?4?*  *** 
sell  a#ay  his  land  within  that  hundred,  yet  shall  he  not  be  chal- 
lenged for  the  hundred,  for  that  this  notice  remains.     Other- 
wise as  hath  been  said  for  his  insufficiencie  of  freehold ;  for  his 
feare  to  offend,  and  to  have  lands  wasted,  &c.  which  is  one  of  the 
reasons  of  law,  is  taken  away.  [»]  Seventhly,  he  that  challengeth  H  7  Blii. 
for  the  hundred  must  shew  in  what  hundred  it  is,  and  not  £ive  ^^^»  ^^^' 
the  other  partie  to  shew  it.     Eighthly,  his  challenge  for  the 
hundred  is  not  timpliciter  but  Mccuditin  quid  ;  for,  though  it  be 
found  that  he  hath  nothing  in  the  hundred,  yet  shall  he  not  be 
drawne,  but  remaine  vra^ter  H.  that  is,  besides  for  the  hundred; 
and  albeit  he  dwelleth  or  have  land  in  the  hundred,  yet  must  he 
have  sufficient  freehold. 

ni.  Propter  affectum :  And  this  is  of  two  sorts,  either  work-  Bnet  fo.  185. 
ing  a  principal  challenge,  or  to  the  &vour.     And  ajgain  a  princi-  STJ/ ui^i^^g 
pall  challenge  is  of  two  sorts,  either  by  judgment  of  law  without  21  K  4. 11, 12. ' 
any  act  of  his,  or  by  judgment  of  law  upon  his  owne  act. 

And  it  is  said  that  a  principall  challenge  is,  when  there  is  ez- 
presse  favour  or  ezpresse  malice. 

1.  Without  any  act  of  his,  as  if  the  juror  be  [a]  of  blood  or  [a]  Britton, 

kindred  ^^^  ^35. 

(2)  See  ant.  102.  b. 

(3)  See  Brownl.  Bep.  b.  194. 

(4)  And  now  by  the  4  An.  c.  16.  and  24  O.  2^  c.  18.  the  jury  must  be  taken 

from  the  body  of  the  county  in  actions  or  suits  in  the  king's  courts  of  record  at 

WestrntMier^  and  in  actions  or  informations  on  penal  statutes.     But  appeals  of 

felony  or  murder,  and  indictments  or  presentments  of  treason,  felony,  murder, 
or  other  matter,  are  excepted  from  this  provision ;  and  therefore  in  them  hun- 
dredors are  still  in  strictness  necessary. — ^It  is  observable,  that  the  24  O.  2. 
by  which  this  alteration  was  made  as  to  actions  on  penal  statutes,  names 
the  counties  palatine  of  Lancavterj  Chester^  and  Durham  and  Wales,  as  well 
as  Westminster,  But  in  the  4  of  An.  only  the  latter  place  is  mentioned. — &ee 
further  on  the  subject  of  hundredors,  ant.  125.  a.  note  2,  to  which  add  1  P. 
Wms.  207.  and  a  case  on  the  4  An.  in  Mr.  Seij.  Wynne's  Misoell.  Law  Tracts, 
60.— [Note  288.] 
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kindred  to  Aiher  ^ta6ef  etrntoMffuinemiy  which  is  compoanded  ex 

eon  dt  iamgmine^  guan  eodem  MOMqume  natiUy  as  it  were  issued 

from  the  same  hlood ;  and  this  is  a  pnncipal  ehalkngey  for  that 

the  law  presameth  that  one  kinsmaD  doth  &Yoar  another  before 

r6]]fimr,m.S.  a  stranger;  £&]  and  how  hr  remote  soerer  he  is  of  kindred, 

d'lS^T'^      yet  the  challenge  is  cood.    And  if  the  plaintife  challenge  s 

Bneton)     ^    jnror  for  kindred  to  the  defendant,  it  is  no  connterplea  to  aaj 

BrittMi  [  g^z^  that  he  is  of  kindred  also  to  the  plaintife,  though  he  be  in  a 

U^nllMsr  S19.  ^^'^  d^^ree ;  for  the  words  of  the  venire  faeiat  rorbiddeth  the 

21 B.  4. 7ftl      '  juror  to  be  of  kindred  to  either  partie. 

40  Am.  M.  PL  [e]  If  a  body  politick  m  incorporate,  sole  or  amegate  of 
CbiO.  99^^  ^^  many,  bring  any  action  that  concerns  their  body^  pomick  or  in- 
31 B.  4w  75.  oorporte,  if  the  jnror  be  of  kindred  to  any  that  is  of  that  body 
[e]  7  &  4^  4.  (althoo^  the  body  politick  or  incorporate  can  have  no  kindred) 
4i  K  ^  30  y^  ^^  ^^^  i^oee  bodies  consist  of  natorall  persons,  it  is  a  princi- 
38  H.  0.  lo!  P^  challenge,  [d]  A  bastard  cannot  be  kindred  to  any  (5), 
38  Am.  18.  and  therefore  it  can  be  no  principall  chaUenae.  And  here  it  is 
Hb^^  to  be  knowne,  that  o^atieaf,  affinity  hath  in  Taw  two  senses.  In 

1  Sondl  $44.  ^  proper  sense  it  is  taken  for  that  neemesse  that  is  gotten  by 
r£|4lB.8.  marriage.  Oumdnm  eognaHona  inier  u  divi$mper  wnptia* 
\Q  ?il  £  i.'  eopidamiur  S  ditera  ad  €UieriutJine$aeeedit,  ds  inde  dieihw  ajfi- 
Chid.  168.  ***-  ^  ^  larger  sense  aJjjndUu  is  taken  also  for  oonsangoinitie 

and  kindred,  as  in  the  writ  of  venire  faeia$y  and  otherwise. 
M  Mirror,  [e'\  Affinity  or  alliance  by  marriage  is  a  principall  challenge, 
^T^')  vbi  and  equivalent  to  consangoinity  when  it  is  between  either  of  Uie 
Pleto  /'"P'^  partMs,  as  if  the  plaintife  or  defendant  marry  the  daughter  or 
8  B.  4^  14.  coosin  of  the  jnror,  or  the  jnror  marry  the  danghter  or  cousin 

i]i  n!  a!  ^'  ^'  ^  ^®  plaintife  or  defendant,  and  the  same  oontinnes,  or  issoe 
Ch^os.  be(6)had.  Bntif  the  son  of  the  jnror  hath  married  the  danghter 

48  Am.  35, 38.  of  the  plaintife,  this  is  no  principall  challenge,  bnt  to  the  iaTonr ; 
33  B.  4. 3.  becanse  it  is  not  betweene  the  parties.     Mnch  more  may  be  said 

15  BL  7. 9.         hereof;  ted  mmma  ieauor  fiutigia  rerwn. 
r/119  H.'8.  7.       [y]  If  there  be  a  coallenge  for  cosinage,  he  that  taketh  the 
K  H.  8.  Bier.     chaUenge  must  show  how  the  juror  is  oonsin.     Bnt  yet  if  the 
^er  ^L*"*^     ooeinage,  that  is  the  effect  and  snbstanoe,  be  found,  it  sufficeth ; 

3  EiL,  ibid.  177.  ^^  the  law  preferreth  that  which  is  materiaD  before  that  which 

is  formall. 
M  Braet  ]  vbi       [^]  If  the  juror  have  part  of  the  land  that  dependeth  upon 

Mixr.  vbi  sain.  F^]  I^  ^  juror  be  within  the  hundred  (8),  leet,  or  any  way 
[&]  0  H.  8.  withm  the  s^gniory  immediately  or  mediately,  or  any  other  dis- 
UKx'^'  ^"^^^  ^^  either  psrty,  this  is  a  principall  challenge.  Bnt  if 
23  B. 4.  chiiLei.  ^ther  parly  be  within  the  distresse  of  the  jnror,  this  is  no  prin- 

4  H.  8. 38.         dpall  challenge,  but  to  the  favour. 

Lmbls-^cIiaL         f*^  ^  *  witnesse  named  in  the  deed ^9)  be  returned  of  the 

48.   33  B.  4. 1.  i^K  ^^  ^  ^  ff^  cause  of  challenge  of  him.     [k"]  So  it  is  if  one 

37  Am.  38.  withm  age  of  one  and  twenty  be  returned,  it  is  a  good  canse  of 

33  B.  3. 13.  challeniEe. 

[0  38  Am.  11.      *^»""**'- 
[Ar]  MiBTor,  «bi  sapia. 

2.  Upon 

(5)  See  ant  123.  a. 

(6)  Bnt  the  issue  must  be  living.    See  ant  1&6.  a.  n.  2. 

(7)  Here  the  sense  is  incomplete ;  but  I  apprehend  that  lord  Coke  means  to 
give,  the  exception  as  a  principaU  challenge. 

(8)  Ace  J>j.  176.  a. 

(9)  See  ant  6.  a. 
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[157.  *]    2«  [rj  Oi^Upon  his  own  act,  as  if  tbe  joror  hath  m  8  H.5.10. 
a.     J  given  a  verdiot  before  for  the  same  canse,  albeit  it  be  ^^  ^  ^- 1* 
reversed  by  writ  of  error,  or  if  after  verdict,  judgement  ^  h.  4/11. 
were  arrested.    So  if  he  hath  given  a  former  verdict  npon  the  is  B.  1 12. 
same  title  or  matter  thongh  betweene  other  persons,    [m]  But  |j  ^.  4.  74. 
it  is  to  be  observed,  that  I  may  speake  once  for  all,  that  in  this  ^^eDg«So6. 
or  other  like  cases,  he  that  taketh  the  challenge  must  shew  the  27  Au.  is! 
record  if  he  will  have  it  take  plaoe  as  a  principall  challenge :  M  ^  B.  8. 
otherwise  he  must  conclude  to  the  favour (1),  unlesse  it  be  gQ/5.  x0. 
a  record  of  the  same  court,  and  then  he  must  shew  the  day  and  [n]  Mirror,  nbi 

terme.  mpra.  Brikfo. 

[ft]  So  likewise  one  may  be  challenged,  that  he  was  inditor  $^^^4.^"'  '^* 
of  the  plaintife  or  defendant,  either  of  treason,  felony,  misprision,  7  e.  4.'  4.' 
trespasse,  or  the  like  in  the  same  cause.  12  Abb.  28. 


deie 


o]  If  the  juror  be  godfather  to  the  child  of  the  plaintife  or  40^*20 


endant,  or  h  eanver$o,  this  is  allowed  to  be  a  good  challenge  25  B.  8. 0.'  8. 

Aba 

16. 


in  our  bookes  (2).  [•]  40  Abb.  20. 


fp]  If  a  juror  hath  beene  an  arbitrator  chosen  by  the  plaintife  to  h  « 
or  defendant  in  the  same  cause,  and  have  been  informed  of,  or  ohU.' 40. 
treated  of  the  matter,  this  is  a  principall  challenge.     Otherwise  7  H.  6. 40. 
if  he  were  never  informed,  nor  treated  thereof;  and  otherwise  i®|?4*;!^' 
if  he  were  indifferently  chosen  by  either  of  the  parties,  though  7  ^  4',  4/ 
he  treated  thereof.     But  a  [a]  commissioner  chosen  by  one  of  [j>]  20  H.  6. 89. 
the  parties  for  examination  of  witnesses  in  the  same  cause,  is  no  i^^'J"^' 
principall  cause  of  challenge ;  for  he  is  made  by  the  king  under  i^  ^[  ^^ 
the  ffreate  seale  (8),  and  not  by  the  partie,  as  the  arbitrator  is ;  8  H.  6. 2^ 
but  he  may  upon  cause  be  challenged  for  favour.  J^  ^' ^®« 

[q]  0  Co.  71.  Peaeook'B  OMe. 

[r]  If  he  be  of  counsell,  servant,  or  of  robes,  or  fee  of  either  M  Mir.  j  ^^. 
partie,  it  is  a  principall  challenge  (4).  ^   ,  .  ^    ,  ,».    iliSSS*  j -"P"- 

[s]  If  any  after  he  be  returned  do  eate  and  dnnk  at  the  habb.  38. 
charge  of  either  partie,  it  is  a  principall  cause  of  challenge  (6).  20  Abb.  68. 
Otherwise  it  is  of  a  trior  after  he  be  swome.  |J  ^  J** 

[t]  Actions  brought,  either  by  the  juror  against  either  of  the  44  j^^  ig. 
parties,  or  by  either  of  the  parties  against  him,  which  imply  [«]  18  H.  4. 18. 
malice  or  displeasure,  are  causes  of  principall  challenge ;  unlesse  y^-  ^* 
they  be  brought  by  covyn  either  before  or  after  the  retume;  msno.)  nbl 
for  if  covin  ^  found,  then  it  is  no  cause  of  challenge.     Other  Fieta,     [  sop. 
actions,  which  do  not  imply  malice  or  displeasure,  are  but  to  the  ^  ?-  '*  ^  '^ 

«.«^««.                                                                 r             7  44  Abb.  28. 

favour._  ^  8  B.  8. 26. 


Sc]  In  a  cause  where  the  parson  of  a  parish  is  partie,  and  the  43  B.  8. 81. 
^  t  of  the  church  commeth  in  debate,  a  parishioner  is  a  prin-  ??  1;  ^  ^: 
cipall  challenge.     Otherwise  it  is  in  debt,  or  any  other  action  43  j^  ^' 


where  the  riffht  of  the  church  commeth  not  in  question.  chal!  93. 

[w]  If  either  party  labour  the  juror,  and  give  him  any  thing  Jl  H.  4. 28. 
to  give  his  verdict,  this  is  a  principall  challenge.     But  if  either  3^  j'  3' 

Chal.  189.    24  B.  8.  27.    89  Abb.  2.    20  Abb.  11.    43  Abb.  48.    [«]  17*  Abb.  15. 
[it]  8  E.  3. 39.    20  H.  8.  39.  83  H.  8.    Bjer.  48.    (Post  879.  a.  Hob.  294.) 

partie 


(1)  Ace.  2  Brownl.  268. 

(2)  See  Mo.  8. 

(8)  See  an  instance  of  such  a  commission  in  Cro.  Jam.  65. 

(4)  See  ant.  166.  a.  n.  4. 

(5)  The  same  thing  avoids  a  verdict.    Post.  227.  b. 


e 
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partie  labour  the  jaror  to  appeare  and  to  do  his  oonecienoey  this 
IB  no  ehallense  at  all,  bat  lawfiill  for  him  to  do  it  (6). 

x]  SS  Blis.  [x]  That  die  joror  is  a  fellow  aenrant  with  either  partie  ia  no 

^er,  367.  prindpall  challenge,  but  to  the  &Toar. 

Briura  \  ^^^        [^]  ^^^^^  o^  ^  parties  can  take  that  challenge  to  the  polls, 

Fleto    j  "'P^  which  he  might  have  liad  to  the  array. 

^1  ^iLA^k ^        [^^  Note,  if  the  defendant  may  have  a  prindpall  cause  of 

ji  &^  Slf*       challenge  to  the  array,  if  the  sherife  retnm  the  jury,  the  plain- 

22  B.  4. 3.  tife  in  that  case  may  for  his  owne  ezpeditione  alledge  the  aamCi 

14  H.  6. 2.  and  pray  proeesse  to  the  coroners ;  which  he  cannot  haYC,  un- 
^^^^  lesse  the  defendant  will  confesse  it ;  bat  if  the  defendant  will 
22  Blis.  *  i^ot  confesse  it,  then  the  plaintife  shall  have  a  ventre /cumm  to 
Dyer,  367.  the  sherife,  and  th^  defendant  shall  never  take  any  challenge 

^4^663^669.  ^^^  ^^^  ^^'^  (^)'  "^^  ^  ^  ^^^  oBses.  Bat  on  the  part  of  the 
Cro.  Jam.  547.  defendant  any  sach  matter  shall  not  be  alledged,  and  proeesse 
Pott  320.  b.  prayed  to  the  coroners ;  because  he  may  challenge  the  jury  for 
j^^^^^  **       that  canse,  and  can  be  at  no  prejadice. 

[6]  Minor,  0.3.  [^]  Challenge  concluding  to  the  favour,  when  ^ther  partie 
d'ordinanoo  cannot  take  any  principall  challenge,  but  sheweth  causes  of 
Hb*?*fYi86*'*  ^'^^^^f  which  must  be  left  to  the  conscience  and  discretion  of 
Britt  foi  134,  ^^^  triors  upon  hearing  their  evidence  to  find  him  &vourable  or 
136.  not  favourable.    But  yet  some  of  them  come  neerer  to  a  prin- 

fw**^*!'  **"  ^'  ^P*^  challenge  than  other,  [c]  As  if  the  juror  be  of  kindred, 
[e]  9H.  7.3.  ^^  under  the  distresse  of  him  in  the  reversion  or  remainder,  or  in 
10  H.  7. 20.  -whose  rif  ht  the  avowrie  or  justification  is  made,  or  the  like,  these 
^  <^7*'-  be  no  pnncipall challenges;  because  he  in  reversion, remainder, 

15  b!  4. 18.  OTin  whose  right  the  avowrie  or  justification  is,  is  not  partie  to 
12  Am.  23.  the  recorde ;  otherwise  it  is  if  they  were  made  parties  oy  aide, 
(iRo.  Bop.  328.  resoeipt  or  voucher :  and  yet  the  cause  of  fovour  is  apparent; 
Cro.  Jam.  547.    ^  j^  jg  ^£  ^y^  principall  causes,  if  they  were  partie  to*  the  record. 

Now  the  causes  of  favour  are  infinite ;  and  thereof  somewhat 
may  be  gathered  of  that  which  hath  beene  said,  and  the  rest 
V        ^  I  purposely  leave  the  reader  to  the  reading  of  our  bookes  con- 

cerning that  matter.    For  all  which  the  rule  of  law  is,  that  he 
must  stand  indifferent  as  he  stands  unswome. 
Id]  6  R.  2.  [d]  The  subject  may  challenge  the  poUes,  where  the  king  is 

19  a'  ^V*  pftrtie-    And  if  a  man  be  outlawed  of  treason  or  felony,  at  the 

38  Aaa.  22.  ^^^^  ^^  ^^®  ^°&  ^^^  ^®  party  for  avoyding  thereof  alledgeth 
11 R.  2.  *  imprisonment,  or  the  like,  at  the  time  of  the  outlawry ;  though 
4^&^tbi«L  ^^^  ^^^^  ^  joyned  upon  a  collateral  point,  yet  shall  the  partie 
253/  '  have  such  challenges  as  if  he  had  been  amuflied  upon  the 

(1  Sid.  244.)       crime  it  self,  for  this  by  a  meane  concemeth  his  me  also  (8). 

•  IV.  fhyfer 

(6)  Yet  labouring  a  juiy,  though  it  he  hut  to  appear^  is  afterwards  stated  to 
amount  to  the  crime  of  maintenance  in  a  third  person.  Post.  369.  a.  Here 
indeed  the  author  qualifies  the  labouring  to  appear  by  supposing  it  to  be  to  c/o 
Au  coMdence.  But  this  addition  of  words  seems  a  slight  ground  for  a  differ- 
ence of  construction. — [Note  284.] 

(7)  Held  accordingly  Hutt.  22. 

(8)  Staunford  is  of  the  same  opinion,  citing  for  authorities  from  Fitsher- 
bert's  Abridgment  the  cases  of  11  R.  2.  &  4  H.  5.  here  referred  to  by  lord 
Coke.  Staunf.  PI.  C.  163.  a.  However  the  benefit  of  peremptory  challenges 
on  collateral  issues  in  capital  cases  has  been  denied  by  the  practice  of  later 
times.  Case  of  Okey  and  others,  East.  14  Cha.  2.  1  Lev.  61.  Johnson's 
case,  Mich.  2  Q.  2.  Fost.  46.  Mr.  Ratoliffe's  case,  Mich.  20  G.  2.  Post.  40.-* 

In 
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[158.T    IV.  9^  Propter  delictum,     [e]  As  if  the  jaror  be  [e]  Mirror, 
a.    J  attainted  or  convicted  of  treason,  or  felony,  or  for  Bracton  |  ^^ 
any  offence  to  life  or  member,  or  in  attaint  for  a  false  ^Iau^  j  supra. 
verdict,  or  for  perjury  as  a  witnesse,  or  in  a  conspiracie  at  the  ii  h.  4. 41. 
suite  of  the  king,  or  in  any  suite  (either  for  the  king,  or  for  any  ^2  H.  4. 10. 
subject)  be  adjud^  to  the  pillory,  tumbrell,  or  the  like,  or  to  ?|  Ro.^Abr! 
be  branded,  or  to  be  stigmatique,  or  to  have  any  other  corporall  660.) ' 
punishment  whereby  he  becommeth  infamous,  (for  it  is  a  maxime 
in  law,  r^peUitur  d  sacramento  in/amis)  these  and  the  like  are 
principall  causes  of  challenge.     So  it  is  if  a  man  be  outlawed 
in  trespasse,  debt,  or  any  other  action  (1),  for  he  is  exlex,  and 
therefore  is  not  l^cUt8  homo.    And  old  bookes  have  said,  that, 
if  he  be  excommunicated,  he  could  not  be  of  a  jury. 

[/]  See  the  statutes  of  W.  2.  and  Artie,  tupra  Cartas,  what  \f]W.l.e.  88. 
persons  the  sherife  ought  to  return  on  jnryes.     And  see  F.  N.  ^,^^',^5*' 
B.  breve  de  non  ponendu  in  at$i$U  et  JurcUis  (2),  and  the  Be-  p.  k.  b.  165,  A 
gister  in  the  same  writ.    And  see  there  what  remedy  the  party  166.  Registr. 
hath  that  is  returned  against  law. 

It  is  necessarie  to  be  knowne  the  time  when  the  challenge  is 
to  be  taken.  [^]  First,  he  that  hath  divers  challenges  must  take  I>]  9  B.  4. 16. 
them  all  at  once,  and  the  law  so  requireth  indifferent  trialls,  as  ]^  ^'  ^'  |' 
divers  challenges  are  not  accounted  double,     [h]  Secondly,  if  3  h.  6.  ZB, 
one  be  challenged  by  one  party,  if  after  he  be  tried  indifferent,  Brooke,  tit 
it  is  time    enough  for  the  other  party  to  chaUenge    him.  ?^q'aq 
[x]  Thirdly,  after  challenge  to  the  array,  and  triall  duely  re-  14  h.  7.  6, 6. 
turned,  if  the  same  party  take  a  challenge  to  the  polls,  he  must  JTA]  9  E.  4. 16. 
shew  cause  presently,     [k"]  Fourthly,  so  if  a  juror  be  formally  ? n  ^  «  ^3 
sworn,  if  he  be  challenged,  he  must  shew  cause  presently,  and  ^^j^.  93* 
that  cause  must  rise  since  he  was  swome.    [l]  Fifthly,  when  the  20  E.  3.  ibid, 
king  is  party  or  in  an  appeale  of  felony,  the  defendant,  that  }^?'  ^^  ^  ^ 
ohaUengeth  for  cause,  must  shew  his  cause  presently.     Sixthly,  7  h.'  4. 41. 
if  a  man  in  case  of  treason  or  felony  challenge  for  cause,  and  3  El.  Dow.  201. 
he  be  tried  indifferent,  yet  he  may  challenge  him  peremptorily.  [*L^^  ^*  ^  ^* 
Seventhly,  a  challenge  for  the  hundred  must  be  taken  before  so  rn  {  g  5  ^q 
many  be  swome  as  will  serve  for  hundredors,  or  else  he  loseth  as  Au.  22. 
the  advantage  thereof.     Eighthly,  Fm]  in  a  writ  of  right,  the  (^"^  ^J^.  ».) 
grand  jury  must  be  challenged  berore  the  fonre  knights  before  ^^^  ^'^'    ' 
they  be  returned  in  court  (8);  for  after  they  be  returned  in  [n]  9  e.  4)27. 
court,  there  cannot  any  challenge  be  taken  unto  them.  Ninthly,  9  H.  5. 11. 
nata,  [n]  The  array  of  the  tales  shall  not  be  challenged  by  any  ^  ^i^' 
one  party,  untill  tne  array  of  the  principall  be  tried ;  but  if  the  ciiaL  1O8. 
plaintife  challenge  the  array  of  the  principall,  the  defendant 

may 

In  the  report  of  the  case  last  cited,  lord  Hale  is  referred  to  as  an  authority  for 
disallowing  such  challenges.  But  lord  Hale  is  not  absolute  in  his  opinion ;  and 
Staunford,  whom  lord  Hale  cites,  not  only  writes  with  a  qussre  in  the  part  so 
cited,  but  in  a  subsequent  passage  gives  an  opinion  in  favour  of  the  challenge. 
Staunf.  PI.  C.  158.  a.  163.  a.— [Note  285.] 

(1)  It  has  been  questioned  whether  outlawry  in  personal  action  is  sufficient 
to  disqualify  from  being  a  juror;  and  in  sir  William  Withepole's  case,  Mich. 
8  Cha.  1.  the  court  of  king's  bench  was  divided  on  this  point.  Cro.  Cha.  185. 
W.  Jo.  198,  and  Ley's  Rep.  81.— [Note  286.] 

^2)  See  the  late  Mr.  Serj.  Wynne's  Dissertation  upon  this  writ  in  his  Mis- 
cellany of  Law  Tracts,  p.  56. 

(3)  Aoo.  ant.  156.  b.  &  post.  294.  a. 
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may  challenge  the  array  of  the  tales.    After  one  hath  taken 
a  onallenge  to  the  polle,  he  cannot  challenge  the  amy. 

Now  it  is  to  be  eeene,  how  challenges  to  the  array  of  the 

principall  pannell,  or  of  the  Udes,  or  of  the  polles,  shall  be 

tried,  and  who  shall  be  triors  of  the  samC;  and  to  whom  processe 

shall  be  awarded. 

[o]  18  B.  4. 8.         1.  fo]  If  the  plaintife  alledge  a  cause  of  challenge  against  the 

(Fortese.  55.)      gberiiey  the  processe  shall  be  directed  to  the  coroners ;  if  any 

cause  against  any  of  the  coroners,  processe  shall  be  awarded  to 
the  rest;  if  against  all  of  them,  then  the  court  shall  appoint  cer- 
taine  elisors  or  esliors  (so  named  (tb  digendo)  because  they  are 
named  by  the  court,  against  whose  retume  no  challenge  shul  be 
taken  to  the  array,  because  they  were  appointed  by  the  court;  but 
15  H.  7. 9.  he  may  haye  his  challenge  to  the  (4)  polles.  [p\  Note,  if  processe 
18  ^  r  1^*        ^  ^°^  awarded  for  the  partiality  of  the  sherife,  though  there  be 

a  new  sherife,  yet  processe  shall  neyer  be  awuded  to  him;  for 
the  entrie  is,  Ua  qudd  vicecome$  te  ncn  itUramittat    But  other- 
wise it  is,  for  that  he  was  tenant  to  either  partie,  or  the  like. 
]  29  Ass.  3.  2.  [^]  If  the  array  be  challenged  in  court,  it  shall  be  tryed 


[i] 


[i 


21 K.  5  ^'  ^^  ^^^  ^^  ^hem  that  be  impannelled,  to  be  appointed  by  the 

Ohai.  38.  court;  for  the  triors  in  that  case  shall  not  exceed  the  number  of 

88  H.  5. 21.  two,  unlesse  it  be  by  consent.     But  when  the  court  names  two 

\?^J^'  for  some  speciall  cause  alledsed  by  either  partie,  the  court  may 

Chai.  95.  name  others.    If  the  array  be  quashed,  then  processe  shall  m 

2  R.  2.  ibid.  awarded,  tU  stqn^. 
}S}l  ^^  o^'  ^*         N  ^^  ^  pannell  upon  a  venire  fiuMi  be  returned,  and  a  tale$f 

27  Ass.  Zo.  -"-nrf  ~~  "~    —  "~  --- 


48  Abs.  28.  ^^^  ^^®  array  of  the  principall  is  challenged,  the  triors,  which 
[r]  9  E.  4. 46.  try  and  quash  the  array,  shall  not  try  the  array  of  the  iale$;  for 
«!  ?*  \^'  ^^^  ^^  ^8  ^  i^  there  had  beene  no  appearance  of  the  principall 
7  B.?  Bier  78.  P^^^^^^  •  ^^^  ^^  ^^®  triors  affirme  the  array  of  the  principall,  tnen 
9  H.  5. 11.  '     '  they  shall  try  the  array  of  the  toZes.     If  the  plaintife  challenge 

the  array  of  the  principall,  and  the  defendant  the  array  of  the 
tales,  there  the  one  of  the  principall,  and  the  other  of  the 
teUeSj  shall  try  both  arrayes.  For  other  matter  concerning  the 
[c]  10  Co.  104,  tales,  see  [<]  in  my  Reports  matters  worthy  of  obseryation  (5). 
105.  Denbftwd's  [^]  When  any  challenge  is  made  to  the  polb,  two  triors  shall  be 
^19  H.  8. 9.  appointed  by  the  court;  and  if  they  try  one  indifferent,  and  he 
22  E.  4.  '  '  be  swome,  then  he  and  the  two  triors  diall  try  another;  and  if 
ChaL  61, 62.       another  be  tried  indifierent,  and  he  be  swome,  then  the  two 

triors  cease,  and  the  two  that  be  swome  on  the  jury  shall  try 
[«]  7  H.  4. 41.     the  rest,     [u]  If  the  plaintife  challenge  ten,  and  the  defendant 

one,  and  the  twelfth  is  swome,  because  one  cannot  try  alone, 

there  shall  be  added  to  him  one  challenged  by  the  plaintife,  and 

the  other  by  the  defendant.    When  the  triidl  is  to  be  had  by 

two  counties,  the  manner  of  the  triall  is  worthy  of  obseryation, 

[to]  11  H.  4. 61.  &i^<l  apparent  in  our  [to]  books.    Ix]  If  the  foure  knights  in  the 

48  E.  3.  30.        writ  of  right  be  challenged  they  shall  try  themselyes  (6), 

r\^8  E.^  18     ^^^  they  shall  choose  9^  the  grand  issue,  and  try  the  ri58."l 

89  E.  8. 2.     '    challenges  of  the  ^rties.     [  jr]  If  the  cause  of  chal-  L    !>•    J 

hf]  49  E.  3. 1, 2.   lenee  touch  the  dishonor  or  credit  of  the  juror,  he 

(Hob.  84. 

1  Sid.  874  232.    Cro.  Jam.  388.    1  Bo.  Rep.  110.) 


shaU 


(4)  See  further  on  awarding  ventres  to  coroners^  and  on  appointing  elisors, 
Umfrey.  Lex  Coronator.  235,  to  242. 
(5^  See  also  Trials  per  PaiS;  chap.  5. 
(6)  Aoc.  post.  294.  a. 
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shall  not  be  examined  upon  his  oathfl),  but  in  other  cases  he 
shall  be  examined  upon  his  oath,  to  iniorme  the  triors  ^2).   [z]  If  M  2  H.  4. 14. 
an  inquest  be  awarded  by  default,  the  defendant  hatn  lost  his  ^  B*  ^«  3. 
challenge;  but  the  plaintife  may  challenge  for  just  cause,  and  22  Am%8?31. 
that  shall  be  examined  and  tried.  21 H.  6.  56. 

Wheresoever  the  plaintife  is  to  recoyer  oer  vtmmjuratorumf  16  Am.  1. 
there  ought  to  be  suce  of  the  jury  that  have  had  the  view  or  *  *•  *•  **'  '•• 
knowne  the  land  in  question,  so  as  he  be  able  to  put  the  plain- 
tife in  possession  if  he  recover. 

In  a  proprietate  prohandd,  and  a  writ  to  inquire  for  waste, 
the  parties  have  beene  received  to  take  their  challenges  (8). 
[a]  But  passing  over  many  things  touching  this  matter,  I  will  [a]  s  H.  5. 
conclude  with  the  saying  of  ^BracUm.    I^ureg  autem  aiisR  9unt  tit  ChaL  167. 
catuas  reeusandCJurcUores,  de  quihui  adprmteM  non  reoohy  ted  \^i\^' 
qucBJam  enumera4cB  mnt  tuffictant  exempli  caiM^(4).     And  so  chaL  175. 
let  us  return  to  LdtUeton,  21 H.  6. 56. 

8  B.  4.  8. 
16  E.  4. 1.  «  Braoton,  lib.  4.  fo.  185.    (7  Co.  1.  Bulwer's  case.) 

^^  De  vimetOf  dhc."  It  should  be  mcineto.  Yidnetum  is 
derived  of  this  word  vicinvs^  and  signifieth  neighbourhood,  or 
a  place  neere  at  hand,  or  a  neighbour  place.  And  the  reason 
wherefore  the  jury  must  be  of  the  neighbourhood,  is,  for  that 

vic%nu$ 


(1)  Held  accordingly  by  the  court  in  Cook's  case,  Salk.  153. 

(2)  This  is  one  instance  of  the  examination  called  a  voir  dire;  for  as  a  wit- 
ness is  on  a  voir  dire  to  try  an  objection  to  his  competency  to  give  evidence, 
BO  a  juror  may  be  sworn  in  like  manner  to  try  the  cause  of  chaSenge  to  him. 
It  is  thought  fit  to  take  notice  of  this;  because  in  some  of  our  books  the  voir 
dire  is  described  as  if  confined  to  the  challenge  of  a  witness,  and  only  used  to 
distinguish  such  a  partial  swearing  of  a  witness  from  swearing  of  him  in  cMef, 
For  instances  of  examining  jurors  on  a  voir  dire  see  Francia  s  case,  State  Tn. 
4th  ed.  V.  1.  p.  59.  and  Mr.  Townley's  in  Fost.  7.  But  in  both  of  these  the 
challenge  not  being  to  the  favour  was  examined  into  by  the  court  without 
triors.— [Note  287.J 

(3)  Some  seem  to  understand  it  as  a  general  rule,  that  challenges  of  jurors 
are  excluded  where  the  inquest  is  for  information  merely,  or  not  being  so  is 
without  an  issue  joined  between  the  parties;  as  in  inquests  of  office  before 
sherifGs,  coroners,  and  escheators,  and  in  writs  of  inquiry  for  damages.  Office 
of  Executor,  ed.  1676,  p.  240.  1  Ro.  Abr.  660.  Umfrev.  Lex  Ooronator. 
174.  183.  and  in  the  introduct.  51.  Probably  lord  Ooke  here  means  to  advert 
to  this  doctrine,  and  to  give  the  proprietate  probandd  and  the  writ  to  inquire 
of  waste,  both  of  which  are  inquests  without  any  issue  joined,  as  instances  of 
exception  to  it.  Broke  adds  another  exception;  for  in  abridging  the  case  of 
waste  from  the  Year  Book  of  2  H.  4.  3.  he  observes  that  the  law  is  the  same 
on  a  writ  of  redisseisin.  Bro.  Error,  31.  As  to  the  rule  itself  for  thus  ex- 
cluding challenges,  be  it  well  or  ill  founded,  the  sheriff,  or  other  officer  taking 
the  inquest,  certainly  ought  not  to  accept  any  jurors  but  such  as  are  legally 
qualified;  and  if  such  are  received,  it  seems  a  just  ground  for  quashing  the 
proceeding,  or  for  error,  according  to  the  nature  of  the  case.  See  sir  Wuliam 
Withepole's  case,  reported  in  W.  Jo.  198.  Cro.  Cha.  134.  and  Ley,  81.  and 
noticed  in  2  Hal.  H.  P.  C.  60.— pTote  288.] 

(4)  See  farther  on  challenges  of  jurors,  E[itch.  French  ed.  91.  a.  Lamb. 
Just  ed.  of  1602,  p.  379.  Bait.  Sher.  1st.  ed.  120.  Trials  per  Pa.  chap.  9. 
and  title  IHal,  in  Yiner. 


158.  b.]  Of  Rents.     L.  2.  C.  12.  Sect  234. 

vtcifiiu/acta  vicini  praesumitur  Ktre;  all  which  is  implied  in 
ihifl  word  (<£«.). 

''  Qudd  tummoneaty  eog,  &cP     Summaneo  is  oomponnded  of 

sub  dk  numeo,  <k  euphonice  gratid  it  is  said  tummoneo  to  wame 

or  sammon,  as  in  this  case  the  sherife  mnst  wame  or  summon 

the  recognitors  of  the  assise  to  appeare  before  the  justices  of 

[6]  Bmet  lib.  6.  assise,  £c.     And  it  is  truly  said  [6]  that  in  this  case  legitimam 

fo.  333,  334.        mmriMmitioriem  recipert  xnproprid  person^  vhicungyte  invenhu 

•ecfcl^^neu,  fi'^^^  •**  comiUUu  in  qw)  fiterit  respetUa;  gui  gyidem  n  turn 

lib.  e.  eiip.  6.       inventatur,  mfficU  n  ad  domicilium  fiat,  dum  tamen  aUcui  de 

Brit  cap.  121.    familid  nUi  manifcMle /uerii  rdata,  dx. 

"  Per  bmo,  mimmonitore,."  Here  two  tUnn  are  to  be  ob. 
served.  1.  That  the  snmmoners  must  be  honx  (td  est)  fide  dtgnt, 
ut  valeant  legitimum  testinumiufn  perhiberey  cum  indeperjuUi' 
MBno.)  ubl  ciarios /verirU  requwUi,  [c]And  another  ^iMiyfeuM,  ne  terfif 
Britton  >  n-  ne  enfans,  ne  nui  en/amys,  ne  nui  que  nesi  fife  tenant,  nepoet 
^^xou\  ^^'^  ^  ^*^  9ummaner.  2.  It  is  spoken  in  the  plnrall  number,  per 
Brittoo  (  ubi  honos  aimnumttaresj  and  therefore  there  must  be  two  at  the 
Fie  to  r  mpra.  least.  JVcc  tuffdt,  qudd  tummanttio  fiat  per  unum  tantitm,  dsc 
^^^"^  )  ne(XM$e  est  igttur  gvSd  per  duos  (id  minus  fiat,  dx.   There  is  also 

a  summons  of  a  tenant  in  a  reall  action;  whereof,  and  of  pernors 
[criRegistjiidi-  and  veiors  you  shall  reade  [c^  plentifully  and  phdnely  in  our 
i3*w^i^i2^^^'     bookes,  whereunto  being  matter  of  course  I  referre  you. 

24  sis!  35!    8B.3.4S.    60  B.  8. 16.    8H.S.  l.b.    1*.  N.  B.  97. 

Item  summonitionum  alia  est  generaUs,  alia  mecialis.  Whereof 
M  Mirror  you  shall  finde  excellent  matter  in  our  [e]  old  Dookes,  where  you 

Bracton  ^    ^^^    shall  also  readc  at  large  de  suinmonitione,  pmesummanitione,  dh 

Brittoa  -  " 


) 


Fleto     ]■"?'*•  retummontttone. 

^^Facero  reeognitionem"  Cognitio  is  knowledge,  or  know- 
ledgement,  or  opinion,  and  recognition  is  a  serious  acknowledge- 
ment or  opinion  upon  such  matters  of  fftct  as  they  shall  have  in 
charge,  and  thereupon  the  jurors  are  called  recognitores  assism^ 
Vide  Sect.  283,  recogniiio  tdcen  for  the  confession  of  the  tenant. 

^^PanneW^  is  an  English  word,  and  signifieth  a  litUe  part; 
for  a  pane  is  a  part,  and  a  pannell  is  a  little  part;  as  a  pannell 
of  wainscot,  a  pannell  of  a  saddle,  and  a  pannell  of  parchment 
wherein  the  jurors  names  be  written  and  annexed  to  the  writ. 
And  a  jury  is  said  to  be  impannelled,  when  the  sherife  hath  en- 
teied  their  names  into  the  pannell,  or  little  peece  of  parchment^ 
Regif  ter,  228.      {^  panndJo  assisce, 

"  Writ  of  right  (briefe  de  droit),"  ftrew  de  recto.  Writs  of 
right  be  of  two  natures:  1.  A  writ  of  right,  ytheteai LitUeton 
here  speaketh,  which  is  the  highest  writ  of  all  other  reall  writs 
whatsoeyer,  and  hath  the  greatest  respeot,  &o.  and  the  most  as- 
sured and  finall  judgement;  and  therefore  this  writ  is  called  a 
m  Brao.  lib.  6.  writ  of  right;  and  this  in  [/]  old  books  is  called  dreitdreit;  and 
fol.  372.  ^IjIb  writ  est  darrein  remeaie  de  touts  recoveries  enter  touts  ordres 

J^Ti  St'JlIi.  des  pleas;  and  the  jury  in  this  writ  is  <»]led  magna  as»isa,  or 
olanviL  lib.  1.  magna  jurata,  as  LvtUeton  here  saith.  2.  Writs  of  nght  m  their 
«•  *»  ?»  *f-  '*•  J-  nature,  as  the  rationalnli parte,  and  ne  injustl  vexes. 

c  7.  U.  12.  OA.  1.  tt  w\^ 

(2  Bo.  Abr.  SSS.)  ^^ 
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*^De  recto  J*    Rectum  is  a  proper  and  significant  word  for  the  (Post  2«5.  a. 
right  that  any  hath,  and  wrong  or  injury  is  in  French  aptly  called        ^^ 
tort;  because  injury  and  wrong  is  wrested  or  crooked,  being 
contrary  to  that  which  is  right  and  straight.    Now  the  law  that 
is  linea  recta  est  index  net  et  dbUqux,     And  Britton  *  saith,  that  *  Brit  fo.  116. 
tort  a  la  ley  est  contraryey  and  as  aptly  for  the  cause  aforesaid  is  ^•*'»  ^^'  ^' 
injury  in  English  called  wrong.    And  injuria  is  derived  of  in  and 
jusy  because  it  is  contrary  to  right;  so  as  hfaire  tort,  in/acere 
tortum.    And  Fleta  saith,  [g]  est  autenijuspMicam  et  privatum,  [>]  Fleta,  lib.  6* 
auod  ex  naturalibus prceceptis,  aut  gentium,  aut  dmlwus  est  col-  ^^  ^ 
tectum  ;  et  quod  injure  scripto  jus  appeUatur,  id  in  lege  Anglice 
rectum  esse  dicitur.    And  m  the  [^J  Mirror,  and  other  places  of  W  Mirror,  o.  2. 
the  law,  it  is  called  droit;  as  droit  defend,  the  law  defendeth.      J^|;  ^'  *^  ^• 

^^  In  the  Register "     Register  is  a  most  ancient 

[159. 1  booke  of  the  common  la^ :  and  it  is  9^  two-fold,  yiz. 
a.     J  registrumhreviumoriginalium,9iidr^strumbrevium 

judicialium.    It  is  a  French  word,  and  signifieth  a  13  E.  1.  <ml  24. 
memoriall  of  writs.     Sometimes  the  register  of  originall  writs  is  P^  c;om.  28.  b. 
called  registrum  cancellarioe  ;  because  all  original  writs  do  issue 
out  of  the  chancery,  as  eoctra  officinamjustitice;  for  the  antiquity 
and  estimation  of  which  booke  I  referre  the  reader  to  the  epistle 
before  the  Tenth  Part  of  my  Commentaries  (1). 

'^  Magna  assisa  eligenda*'  is  a  judicial  writ  to  the  sherife  to  (Cro.  Cha.  511.) 
retume  foure  lawful!  knights  before  the  justices,  there  upon 
their  oathes  to  retume  twelve  (2)  knights  of  the  vicinage  to  try 
the  mise  in  a  writ  of  right. 

*^An  assise  of  common  of  pasture,  &cP     Of  what  things  an 
oMtse  of  novel  disseisin-hLj  at  the  common  law,  and  of  what  by 
the  statute,  you  may  reade  at  large  in  my  [k]  Reports  in  John  [k]  8  Co.  45. 
Webbers  case,  where  the  authorities  of  law  are  plentifully  cited, 
and  they  and  the  statute  well  explained.    But  since  LUdeton 
wrote  a  man  may  have  U\  an  assise  of  novel  disseisin,  assise  of  V\  '^  ^  ^* 
mord^  and  or  any  prcectj^e  qubd  reddat,  qudd  ei  deforceat,  writs  ^^  ^' 
of  dower,  or  other  writs  onginall,  as  the  case  shall  require,  of 
tythes,  pensions,  or  other  ecclesiasticall  or  spiritual  profit,  if  he 
be  disseised,  deforced,  wronged,  or  otherwise  kept  or  put  from 
the  same,  which  by  the  lawes  and  statutes  of  the  realme  are 
made  temporall,  or  admitted  to  be  or  abide  in  temporall  hands; 
80  as  by  the  said  act  a  lay  man,  having  tithes  or  offerings,  may 

either 

(1)  See  also  ant.  16.  b.  and  78.  b. 

(2)  This  is  the  number  mentioned  in  the  writ  to  the  sheriff,  and  also  in  the 
oath  of  the  four  knights.  Booth  on  Real  Act.  96,  97.  But  in  Mo.  67.  it  is 
said,  that  sometimes  ,^r<een  have  been  returned.  In  King  v.  Dryden,  being 
the  case  cited  above  in  the  margin  from  Cro.  Cha.  511.  twenty  were  returned 
by  the  four  knights ;  on  which  it  became  a  question,  whether  twelve  only 
should  have  been  returned,  and  whether  the  surplusage  did  not  vitiate  the 
whole  return.  But  no  adjudication  appears  in  Croke's  Report.  However  in 
2  Ro.  Abr.  674.  where  the  same  case  is  shortly  reported,  it  is  mentioned,  that 
the  court  held  the  return  good,  it  being  observed,  that  several  precedents  were 
cited  in  &vour  of  such  a  return ;  and  that  it  resembled  the  case  of  a  common 
venire,  on  which  it  was  usual  to  return  twenty-foiir,  though  the  writ  is  re- 
strained to  twelve, — [Note  289.] 
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either  sue  for  the  subtraction  or  with-holding  of  the  Bame  in 

the  ecclesiasticall  court,  or  at  the  common  law,  at  his  election. 

•  7  B.  6.    Dier,  And  seeing  no  speciall  writ  is  given  *  by  the  statute,  the  party 

^f  «o.  must  haye  a  generall  writ  of  (usiie  tie  lihero  tefiemenU)^  and 

make  a  speciall  pleint.    But  his  prcecipe  must  be,  audd  reddaJt 
omnes  et  omnimodas  decinuu  majaretf  mtxtaSf  et  mtnuioi,  infra 
Dale  quoquo  modo  crescent  contingen'  ac  annuatim  rennooan*,  or 
[m]  44  E.  8. 6.     the  like,  according  to  his  case,     [m]  But  neither  assise  nor  any  1 

vid.  Recist  165.  prwctpe  did  lye  of  them  as  of  ty thes  or  any  other  eodesiasticall  I 

Vid.  lo  briefe  de  ^^^y  ^^  ^^^  common  law ;  for  the  assise  brouirht  of  the  tenth 
M.  5.    Coi^aiio.  P>^  of  all  manner  of  come  growing  in  an  hundred  acres  of  land,  i 

tim  feoffatu  oa.  after  the  tythes  of  the  parson  taken,  was  a  lay  profit  apprender^ 
ultimow  Brtcton,  ^^  ^^  ecclesiasticall  duty. 

lib.  5.  fo.  402.  *' 

Britton  fo.  200.    lUgUt  fo.  36.    4  B.  3.  27.  20.    16  E.  3.  Qaan  imp.  147. 

Vid.  2.  H.  3.  tit.  Qisnt,  80.    (Cro.  Cha.  301.) 

But  tythes  or  other  ecclesiasticall  duties,  that  came  to  the 

[n]  27  H.  8.  crowne  by  the  statutes  [n]  of  27  H.  8.    81  H.  8.    87  H.  8.  and  I 

«f  Moiwgeries,  1  jjj,  g,  ^re  hj  those  statutes  and  this  of  82  H.  8.  and  of  1  and  I 

81 1^.  f  ca.  13.  ^  ^^'  ^  MansB  in  the  hands  of  laymen  temporall  inheritances, 

37  H.  8.  ea.  4.  and  shall  be  accounted  assets ;  and  husbands  shall  be  tenants 

1  a'^^pT'I^  ^^  ^^^  curtesie,  and  wives  endowed  of  them,  and  shall  have  . 
Mar.  ca.  8.  Other  incidents  belon^ng  to  temporall  inheritances.     Onely  this 

2  B.  3.  oa.  13.  ecclesiasticall  quality  they  have  that  the  owner  or  possessor 

thereof  may  sue  for  the  subtraction  of  the  same  in  uie  eccle- 
siasticall court. 
[o]2B.6«oa.i3.      But  by  another  [o]  statute,  remedy  is  given  as  well  to  the 

lay  person  as  to  the  ecdesiastioall  person,  for  subtraction  of  all 
manner  of  prediall  tythes ;  and  he  shall  recover  the  treble  value 
if  they  be  not  justlv  divided  or  set  forth }  and  albeit  the  treble 
value  be  not  ezpresly  given  to  the  proprietary  of  the  tythes,  yet 
forasmuch  as  he  is  the  party  grieved,  and  he  hath  the  propertie 
and  interest  in  the  tythes,  the  treble  value  is  given  to  him }  and 
whensoever  a  statute  giveth  a  forfeiture  or  penaltie  against  him 
which  wrongfully  detaineth  or  dispossesseth  another  of  his  duty 
or  interest,  m  that  case  he  that  hath  the  wrong  shall  have  the 
forfeiture  or  penalty,  and  shall  have  an  action  therefore  upon 
the  statute  at  the  common  law,  and  the  king  shall  not  have  the 

&»]  Paseb.  20.     forfeiture  in  that  case.     And  so  it  was  [|>]  adjudged  in  the 
lii.  between     exchequer  upon  conference  with  other  judges,  in  an  information 

Woo^d  inlbe'ex-  ^^'  ^^  ^*^^®  ^^^  ^^^  ^^^  setting  out  of  tythes  in  IdingUm  in 
ebeqoer,  and  so  the  county  of  Cambridge  (8).  And  if  the  proprietary  will  sue 
it  was  resoWed  for  such  subtraction  of  tythes  in  the  ecclesiasticall  court,  then 
by  all  tbe  Judges  jj^  gjjjjj  recover  but  the  double  value  by  the  ezpreese  words  of 

upon  conference    «  •nn        ...        %       ■*  iti  *        i« 

Mich.4Ja.  regis,  the  act.    Wherein  it  is  to  be  observed,  that  the  act  of  parliament 

doth  ^ve  a  temporall  remedy  at  the  common  law  to  parsons  and 
vicars  and  other  ecclesiasticall  persons  for  an  ecdesiasUcall  duty, 
and  to  laymen  proprietaries  of  tythes  Uie  like  remedy :  but  as 
it  hath  beene  said,  they  have  election  either  to  sue  for  the  treble 
value  at  the  common  law,  or  for  the  double  value  in  the  eccle- 
siasticall court,  or  for  subtraction  of  tythes  there  also  (4). 

*'A99im 

(3)  The  same  case  is  more  fully  stated  by  lord  Coke  in  2  Inst.  650.  being 
part  of  his  comment  on  the  statute  of  2  Ed.  6. 

(4)  Since  lord  Coke's  time  a  third  remedv  for  tithes,  where  they  are  of 
small  value,  has  been  given ;  for  by  the  7  &  8  W.  8.  c.  6.  tithes  under  40  <. 

may 
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^^  Assise    of  martdauncester"      Astia    mortis    antecessoris. 
[^]  This  writ  a  man  may  hare  after  the  decease  of  his  immediate  [q]  Britton, 
anoestor;  as  where  his  father,  mother,  brother,  sister,  uncle  or  ^J^'  ^^^^  ^?^'  ^^* 
aunt,  dye  seised  of  any  huids,  and  an  estranger  abate^  fto.  tnotal  3.  perT 

totam,  fo.  S52,  A«.  Mirror,  ea.  S.  leot  15.    F.  N.  B.  114,  Ae» 

^*  Assise  of  darreine  presentmeTU.''     Assisa  uUimee  prmsenta^ 
tionis,  whereof  yon  shall  reade  [r]  plentifiilly  in  our  bookes.        N  Britton, 

ca.  90.  fo.  222. 
Braot  Ub.  4.  fo.  238.    Mirror,  nbi  supra.    F.  N.  B.  195.  Begist  orig.  80. 
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To  these  may  be  added  assisa  tOrumy  or  Juris  utrum,  [«}  which  [«]  Braeton, 
__  the  highest  writ  a  parson,  vicar,  &c.  can  have  for  the  recover-  ^\*®*'  ^^*'o<i 
ing  of  the  glebe  land,  &c.  in  right  of  his  church.     But  it  may  f^^  ^^'  Mirror 
be  demanded,  wherefore  these  originall  writs  are  called  by  the  ubi  mpra. 
epeciall  name  of  assises  more  than  other  originall  writs;  and  here  ^*  ^;  B.  48, 49. 
LiUletcn  yieldeth  the  reason,  because  that  by  these  writs  it  is 
commanded  to  the  sherife  q%L6dsu,mmoneat  12,  which  is  as  much  to 
say,  as  to  summon  a  jury.     So  as  in  these  cases  there 


[159.1  is  a  jury  returned  the  first  day,  and  they  are  to  VS^  ap- 
b.    J  peare  as  soone  as  the  defendant.     And  because  bv 
these  writs  a  jury  is.  to  be  returned,  the  law  calleth 
them  assises,  db  effectu;  because  an  assise  (which  in  this  sense 

signifieth 

may  be  recovered  in  a  summary  way  before  two  justices  of  the  peace :  and  by 
the  7  &  8  W.  8.  0. 34.  which  was  at  first  temporary,  but  is  now  made  perpetual, 
tithes  under  ten  pounds  are  made  recoverable  from  Quakers  in  the  same  way. 
In  London,  tithes  by  the  37  H.  8.  c.  12,  are  recoverable  before  the  lord  mayor, 
with  an  appeal  to  the  lord  chancellor.  To  these  various  modes  of  proceeding 
for  tithes  should  be  added  the  equitable  remedy  by  bill,  either  in  chancery  or 
the  exchequer;  both  of  which  courts  have  long  entertained  suits  for  tithes. 
Formerly,  nowever,  the  jurisdiction  of  chancery  in  this  respect  was  questioned, 
it  being  so  far  from  settled  in  lord  Coke's  time,  that  there  are  instances  of 
controverting  it  even  since  the  Restoration.  1  Freem.  303.  2  Cha.  Cas.  237. 
But  as  to  the  exchequer,  tithes  are  said  to  have  been  anciently  cognizable 
there :  though  this  is  contradicted  by  lord  chancellor  Nottingham,  who  dates 
the  oriffin  of  the  proceeding  by  English  bill,  and  consequently  that  court's 
equitable  jurisdiction  over  tithes,  from  the  statute  of  H!en.  8,  erecting  the 
court  of  augmentation.  Hardr.  116.  1  Freem.  303.  and  33  H.  8.  c.  39.  This 
equitable  interference  of  chancery  and  the  exchequer  with  tithes  is  generally 
considered  as  merely  incidental  and  collateral;  namely,  as  a  conseqaence  of 
their  jurisdiction  in  account  and  in  enforcing  discovery.  3  Blackst.  Com.  9th 
ed.  437.  and  the  reasons  of  the  appellant  in  Whitehead  and  others  v,  Travis 
and  others,  Dom.  Proc.  January  1779.  But  some  give  a  broader  foundation  to 
this  branch  of  exchequer  jurisdiction;  and  in  respect  of  extraparochial  tithes, 
which  are  part  of  the  ancient  inheritance  of  the  crown,  they  insist  that  suits  for 
tithes  must  ever  have  fallen  within  the  compass  of  the  exchequer's  direct  and 
substantive  jurisdiction  as  a  court  of  revenue.  See  the  case  of  respondent  in 
the  appeal  before  cited,  and  Hard.  117.  Perhaps  it  is  upon  this  idea,  as  well 
as  on  account  of  the  greater  frequency  of  suits  for  tithes  in  the  exchequer,  that 
lord  Hardwicke  calls  that  court  the  proper  jurisdiction  for  them.  3  Atk.  247. 
Yet,  I  confess,  it  seems  to  me,  that  the  antiquity  of  the  exchequer  jurisdiction 
in  the  particular  case  of  extraparochial  tithes  is  no  proof  of  a  jurisdiction  as  to 
tithes  m  general.  See  further  as  to  the  jurisdiction  of  chancery  and  exchequer 
over  tithes,  Rayner's  Oases  at  large^  Introduct.  ziv.  and  Yin.  Abr.  tit.  IHsmes. — 
[Note  290.] 
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sigDifieth  a  jury)  is  to  be  returned.    Bat  beside  the  sigDificatioii 

*  Mag.  Chart,     of  the  writ  "^  of  assise,  whereof  LitUeton  here  speaketh,  it  signi- 

w  i^'  "m        ^®*^  *^®  whole  proceeding  upon  the  writ 

.  .  M.    .  j^  other  originall  writs  regularly  no  jury  is  to  be  returned 

before  the  appearance  of  the  parties  and  an  issue  joyned  between 

them ;  and  therefore  these  other  originalls  are  not  called  assises. 

<<  For  an  ordinance.'*  Here  oMua  signifieth  an  ordinance,  &c. 
Ordinance,  ordtnatio,  is  derived  of  the  verbe  ordinare^  to  ordaine 
Tr]  19  H.  3.  or  set  in  order.  And  note,  an  act  [r]  of  parliament  (as  Littleton 
s»b!  s*?"?'^*'  here  proveth)  is  an  ordinance;  for  it  sets  downs  orders,  which 
42  E.  3. 38. '  are  to  be  kept  as  lawes :  and  so  is  ordinaHo  forestm^  ordinatio  de 
29  E.  3.  7.  inquintionihui  and  ordinaiio  contra  servienteSy  and  other  statutes 

^r'i^&^^I^'  ^"^^^J  times  called  ordinances;  and  it  is  said  almost  in  every  act 
M.2  yid.8Go.  ^^  parliament,  <Be  it  therefore  ordained,  &c.  by  authority  of 
le  Piinee's  ease.'  this  parliament,'  or  the  like.     But  ^  canversOf  every  ordinance  is 

not  a  statute,  as  that  of  8  Hen.  6.  cap.  29.  (1)  for  every  statute 
must  be  made  by  the  king,  with  the  assents  of  the  lords  and 
commons ;  and  if  it  appeare  by  the  act,  that  it  was  made  by  two 
of  them  onely,  it  is  no  statute  (2). 

The 

(1)  In  Dy.  144.  b.  the  reporter  questions  this  same  statute  or  ordinance,  and 
on  the  same  ground  as  is  expressed  in  the  Prince's  case  cited  by  lord  Coke; 
namely,  that  the  king  and  the  lords  are  named  without  the  commons.  But 
the  editor  of  the  last  edition  of  Dyer  gives  a  note  tending  to  obviate  the 
objection  thus  taken.  The  8  H.  6.  c.  29.  is  also  supported  as  a  statute  by 
Mr.  Serjeant  Hawkins  and  Mr.  Ruffhead  in  the  pretaces  to  their  respective 
editions  of  the  Statutes  at  larffe.  The  latter  of  these  urges  two  strong  argu- 
ments in  favour  of  the  8  H.  o.  o.  29.  exclusive  of  the  general  argument  for 
presuming  the  assent  of  the  commons,  of  which  in  the  next  note.  According 
to  the  first,  the  roll  containing  the  8  H.  6,  has  a  general  preface,  which  men- 
Uons  the  assent  of  the  commons  in  terms  referrible  to  all  the  chapters  of  that 
year.  The  second  is,  that  the  22  H.  8.  c.  10.  expressly  refers  to  the  8  H.  6. 
0.  29.  as  a  statute,  and  therefore  that  the  latter  has  been  legislatively  recog- 
nised.—[Note  291.] 

(2)  Ace.  4.  H.  7.  18.  b.  Mo.  824.  and  the  Prince's  case,  8  Co.  20.  a«  In 
4  Inst.  25.  lord  Coke  also  describes  a  statute  as  having  the  consent  of  king, 
lords,  and  commons,  and  an  ordinance  as  made  by  only  one  or  two  of  them.— 
But  Mr.  Prynne  is  very  angry  with  lord  Coke  for  thus  distin^ishing  between 
an  ordinance  and  a  statute.  He  first  attacked  the  difference  m  his  Irenarche$ 
Rediviviu;  and  there  he  is  very  copious  in  his  arguments  and  instances  against 
it.  But  Mr.  Prynne  did  not  rest  here;  for  he  continued  the  subject  in  various 
subsequent  publications;  namely,  in  his  preface  and  index  to  what  is  called 
Cotton's  Abridgment  of  the  Records,  and  in  his  Animadversions  on  the  4th 
Institute.  See  the  latter  book,  p.  18.  But  in  all  these  works,  particularly 
his  Irenarches  Redivivus,  he  appears  to  me  to  labour  the  point  in  a  manner 
which  indicates  a  very  considerable  misapprehension  of  lord  Coke.  It  is 
manifest  from  his  lordship's  words  here,  that  he  did  not  mean  to  deny  that 
the  term  of  ordinance  might  not  be  or  was  not  frequently  applied  to  statutes; 
for  he  here  adduces  instances  of  such  an  application.  His  chief  intent  was 
to  guard  against  universally  and  indiscriminately  so  considering  all  ordinances 
in  parliament.  But  Mr.  Prynne,  not  connecting  what  is  here  said  by  lord 
Coke  with  his  words  in  the  4th  Institute,  but  looking  to  the  latter  only, 
tediously  and  provokingly  argues  as  if  lord  Coke  had  denied  that  an  ordinance 
oould  be  or  was   in  any  case  a  statute.    Not  content  with  fighting  this 

imaginaty 
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The  example  put  by  LtUleton  is  as$isapani$  et  cervmce.  [s]  This  [«]  Mir.  oa.  1. 
ordinance  was  made  at  a  parliament  holden  anno  51  H.  3.  and  ^eot  13.  A  ea.  4. 
the  like  ordinance  was  made;  entituled  cuma  cerviice,  y/rhich  you  Birt'BrM  u!3 
may  see  in  old  Magna  Charia^  fol.  57.  b.     [^]  And  so  assUa  de  fo.  iss. 
Clarendony  which  was  in  10  H.  2.  and  asnsa /oresta  ordained  [4  Staunf.  fo. 
in  anno  34  E.  1.  and  such  like.     And  aptly  an  ordinance  of  J^^^g*'*  **"  ^* 
parliament  antiquitie  hath  called  an  assise,  for  that  an  act  of  HoToden,  813. 
parliament  doth  ordaine  such  a  certaine  order^  as  nothing  can  be  Registorig.279. 
done  more  or  lesse  by  right     [t*]  And  Fleta  saith,  et  Juthet  rex  M  ijet  U.  i^ 
in  jpotesiale  tud  ut  lege*  et  consuetudines  et  assisas  in  regno  woo 
2>rovtsa8  et  approbdtas  etrurataSf  dx,  where  assises  are  ti^en  for 

^  statutes,  which  are  the  effects  of  the  sessions  of  parliament. 

^  De  ponderibuB  et  menwriSf  of  weights  and  measures^  is  a 

most  necessary  learning  to  be  knowne^  and  daily  in  use,  bat  it 

belongeth 

.  ii ♦     ■    ■■ 

imaginary  proposition,  Mr.  Prynne  runs  into  the  contrary  extreme  of  asserting, 
that  acts  oi  parliament  and  oifdinanoes  are  universally  and  invariably  the  same. 
Thus  the  true  questions  arising  ou  the  subject  were  in  ^eat  measure  lost  sight 
of,  or  at  least  were  so  obscured  by  being  complicated  with  foreign  and  needless 
discussion,  as  not  easily  to  strike  the  reader.  The  real  topics  for  debate  with 
lord  Coke,  and  those  which  should  have  been  pointedlv  attended  to,  were,  first, 
whether  the  term  of  ordinance  was  ever  in  fact  applied  to  a  provision  made 
during  the  time  of  parliament  by  only  one  or  two  of  the  three  branches  of  the 
legislature;  and  secondly,  and  principally,  whether  naming  only  one  or  two 
parts  of  the  legislature  doth  exclude  the  presumption  of  the  third's  having  as- 
sented. As  to  the  former  of  these  questions,  it  is  rather  verbal;  and  therefore 
I  will  here  only  observe  upon  it,  that  using  the  word  ordinance  in  the  manner 
stated  by  Lord  Coke  seems  well  enough  to  answer  the  purpose  of  disoriminfr- 
tion;  that  the  word  may  have  been  frequently  so  applied  in  ancient  times,  not- 
withstanding the  numerous  examples  of  a  contrary  application  so  industrioudy 
collected  by  Mr.  Prynne;  that  lord  chief  justice  Crew  partly  adopts  lord  Coke's 
idea;  that  Mr.  Prynne  himself,  in  his  later  writings,  though  he  still  denies  lord 
Coke's  distinction,  brings  forward  and  acknowle<^es  precedents  which  tend  in 
some  degree  to  affirm  it;  and  that  calling  the  acts  of  the  parliament  in  the  reign 
of  Charles  I,  without  the  royal  assent  to  them,  ordinances^  seems  to  have  ori- 
ginated from  lord  Coke's  differences  between  an  ordinance  and  a  complete 
statute.  See  W.  Jo.  103.  Piynne's  Index  to  Cot.  Abridgm.  of  Bee.  title 
ordinances^  and  his  Animadv.  on  4  Inst.  13.  As  to  the  second  question,  be- 
sides  what  may  be  found  in  Mr.  Prynne's  pieces,  it  has  been  distinctly  con- 
sidered by  Mr.  seijeant  Hawkias  and  Mr.  Buffhead,  both  of  whom,  in  the 
prefaces  to  their  several  editions  iff  the  Statutes,  anxiously  oppose  lord  Coke's 
idea  of  not  presuming  the  assent  of  lords  or  commons,  where  the  record  names 
one  but  omits  the  ouer.  The  general  purport  of  the  reasons  urged  by  the 
former  is,  the  various  irregular  and  sometimes  inexplicit- penninff  of  the  more 
ancient  statutes,  the  allowed  force  of  several  statutes  in  which  omy  the  king  is 
named,  aUd  the  long  reception  of  others  which  do  mention  the  king  and  lords 
without  the  commons.  The  latter  editor  pursues  the  like  topics  more  at  large, 
but,  as  it  seems  to  me,  in  terms  less  gua3:ded;  some  passages  of  his  preface 
being  such  as  may  encourage  a  hasty  and  unlearned  reader  to  f&U  into  the  un- 
warrantable supposition,  that  the  right  of  assent  in  the  commons  is  disputable 
even  as  late  as  the  reign  of  Bichard  the  second,  rather  than  induce  him  to^e- 
sume  the  fact  of  their  assent's  having  been  given.  See  further  on  this  subject^ 
and  for  the  various  sense  of  the  word  ordinancsy  2  Whitelocke  on  the  writ  of 
Parliament,  Elsynge  on  Pftrl.  last  ed.  26.  and  Barringt.  on  Ant.  Stat.  4th  ed. 
46.  See  also  lord  Maoclesfield's  Tr.  6  St.  Tr.  759 ;  and  see  p.  45  Beoord  Com- 
mittee of  H.  of  4]lomm.  ordered  to  be  printed  1800^  and  Mr.  Bose  on  Mr.  Fox's 
History,  27,  in  note.— [Note  292.] 
Vol.  I.— 64 
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belongeih  not  to  this  treatiae.    In  some  other  (If  God  so  pleaae) 
somewhat  shall  be  said  of  them  (8). 


Sect.  235. 

JJl^SOf  if  there  he  lord  and  tenant^  and  the  lord  granteth  the  rent  of 
his  tenant  hy  deed  to  another ^  saving  to  him  the  other  serviceSj  and 
the  tenant  attumethj  that  is  a  rent  seche^  as  it  is  aforesaid.  But  tf  the 
rent  he  denied  him  at  the  next  dag  of  payment  he  hath  no  remedie;  he- 
cause  that  he  had  not  thereof  ang  possession*  But  if  the  tenant  when 
he  attumeth  to  the  grantee^  or  afterwards,  wiU  give  apenie  or  a  hd^e- 
penie  to  the  grantee  in  name  of  seisin  of  rent,  then  if  after  at  the  next 
day  of  payment  the  rent  he  denied  him,  he  shall  have  an  assise  0/ novel 
disseisin.  And  so  it  is  if  a  man  grant  hy  his  deed  a  yearely  rent  issu^ 
ing  out  of  his  land  to  another j  ^c.  if  the  grantor  then  or  after  pay  to 
the  grantee  a  penie,  or  an  halfepennie,  in  the  name  of  seisin  of  the 
rent,  then,  if  after  the  next  day  of  payment  the  rent  he  denyed,  the 
grantee  may  have  an  assise,  or  else  not,  ^e. 

''AND  the  tenant  (tttumeih.*^    Here  it  appeaieth,  that  an  at- 
tomment  (that  is^  an  agreement  to  the  grant)  is  no  seisin 
of  the  rant. 

^*JBk  hath  no  remedie,  dx."  which  is  as  mnoh  to  say,  as  he 
hath  not  any  remedy  eiUier  at  the  common  law,  or  in  any  coort 
of  eqnity,  which  b  worthy  of  obaenration. 

See  more  of  this  ^^  Wi^  oive  apenie  or  a  hoXfepennie,  <€c.  in  name  of  seisin  of 
in  the  Chapter  rent,  dhc.  Here  it  is  to  be  observed,  that  payment  of  any 
sL^^M?*"*"**  money  in  name  of  seisin  of  the  rent,  before  any  rent  become  dne, 
(4  Co.  10*  Poii.  ^  ^  ff^  seisin  of  the  rent  to  have  an  assise  when  it  is  dne;  and 
314.  b.  815.  a.)    thaL  which  is  given  in  the  name  of  seisin  of  the  rent, 


worketh  his  I9*efkct  to  rive  seisin,  and  yet  is  no  ri60.1 
part  of  the  rent,  nor  shall  be  abated  oat  of  the  rent;  L  >^  J 
but  yon  shall  r^  more  hereof  hereafUnr,  Sect.  665. 

^'Apenie,orahalf(goenie,ibc"  Here  by  this  (<fec.)  is  implyed, 
so  that  it  is  of  the  gih  of  a  sheepe,  or  an  oxe,  or  a  ring,  or  a 
paire  of  gloves,  or  a  ponnd  of  pepper,  or  of  any  valuable  thing. 

(6  Co.  56.  b.  ^^  So  it  is  if  a  man  grant  hy  his  deed  a  yearely  rent  issuing 

4  Co.  9.)  out  of  his  land  to  another,  dx,"    By  this  {£c.)  is  implyed,  that 

the  grant  and  deliverie  of  the  deed  is  no  seisin  of  the  rent;  and 
that  a  seisin  in  law,  which  the  grantee  hath  by  the  grant,  is  not 
sufficient  to  maintaine  an  assise  or  any  other  reaU  action,  but 
there  must  be  an  actnall  seisin. 

Sect. 


(8)  Accordingly  lord  Coke  discourses  a  little  on. these  subjects  in  two  other 
works.    See  2  Inst.  41.n  ad  4  Inst.  273.  a 
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Sect.  236. 

JJlI'SO^  of  rent  $ecke  a  man  may  have  an  a$9iie  of  mortd'auncester, 
or  a  unit  of  ay  el  or  eorinage^  and  all  other  manner  of  actione  reaUSf 
ae  the  ease  lyethj  as  he  may  have  of  any  other  rent. 

"J   WRITof  ayd^^  breve  de  avo.    This  writ  lyeth,  where  BiMtliLfo. 
the  grandfather  or  grandmother  was  seised  of  any  land  in  ^^'^^{f^  p|^f' 
fee  the  day  that  he  died,  and  an  estranger  abate,  the  heir  shidl  il5.  e.  V,  8,  ae. 
have  this  writ,  [to]  And  if  the  great  grand&ther  besaidfproavuif  V.  N.  B.  221. 
or  great  grandmother  &e«iieZM,proavta,  be  seised  as  is  aforesaid,  MS  B.  3.  Si. 
and  die,  &o.  the  heir  shall  have  a  writ  de  hetaid  proavo.  or  7  b.  8. 46. 

A.B.    Britton,  ca.  76. 

'^  A  tortt  ofconnagep^  breve  de  coneanguinikUe.  \a\  This  writ  [«]  Bnot  lib.  2. 
lieth,  where  the  irreat  grandfather's  &ther  tritavw  lid  est)  tertiui  S'^a\  ?"^^ 
avusj  or  aoavue  {id  eU)  avus  avt,  was  seised  as  is  aforesaid,  or  Fat.  1.6.0*.  7, 8 
where  ^andfather's  or  grandmother's  mother,  bo,  ut  wunu.  F.K.  B.221. 
And  so  it  is  of  the  seisin  of  the  brother  of  the  grandfiither's 
grandfather,  bo,  (1). 

''  Rent  secke,'*    And  so  it  is  of  a  rent  charge  to  all  respects. 

*^  And  aU  other  manner  of  actianBrealsJ*  Hereupon  some  have  1SB.2.  Hon 
gathered  that  a  man  shall  haye  a  writ  of  right  of  a  rent  secke,  ?V?ft^  ^^' 
or  of  a  rent  charge  albeit  they  be  against  common  right.    But  4  b.  g.  Droit  31. 
that,  which  hath  been  said  by  Littleton  of  an  assise  of  mortdawi'  F.  K.  B.  6. 
cestcTf  a  writ  of  ayelj  connage,  and  other  actions  realls,  is  to  be  ^  B^  s. 
understood  by  seisin  had  by  some  of  the  ancestors  of  the  de-  o^lll^Yiyf' 
mandant;  for  without  an  aotuall  seisin  or  seisin  in  deed,  none  of  ss  B.  8. 
these  are  maintainable.  Jadgm.  252. 


|-160. J  ^  g^^  237. 


ALSOy  there  be  three  eaueee  of  dieeeiein  of  rent  eervieej  that  i$  to  eay^ 
reeeouSj  replevin^  and  eneloeure.  Reseous  is,  wJten  the  lord  die^ 
traineth  in  the  land  holden  of  him  for  hie  rent  behind,  if  the  dietreese 
be  rescued  from  him,  or  \f  the  lord  come  upon  the  land,  and  mil  dis" 
treincj  and  the  tenant  or  another manwiU  not  suffer htm^  ^e.  JReplevin 
is,  when  the  lord  hath  distrained^  and  replevin  is  made  of  Uie  distressby 
writ  or  Inf  plaint.  JEnchsure  is,  if  the  lands  and  tenements  be  so  en* 
closed  (1)  t,  that  the  lard  way  not  come  within  the  lands  and  tenements 

for 


{ 


1)  See  the  table  for  the  degrees  of  consanguinity  placed  before  t<A.  18. 
1)  t  enclosed  not  in  L.  and  H.  but  in  Bon.  P.  and  Bed. 
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for  to  diBtrein,  And  the  cause  why  stich  things  so  done  be  disseisins  made 
to  the  lordj  is  for  thiSy  that  hy  such  things  the  lord  is  disturbed  of  the 
meane  by  which  he  ought  to  have  come  to  his  renty  scil.  of  the  distresse  (2). 

rCro.JMn.485.  ^^ JDESCO  US/*  RescussuSy  IB  here  deacnheA  h J  LitOe^        It 

4«?4«^''  ^^^'  *****  ancient  French  word  coming  from  reseaurrer  Ud  ert) 

Hob.  180.  recuperare,  that  is,  to  take  from,  to  rescue  or  recoyer.  ^  Rescous 

Dy.  341.  *  18  a  taking  away  and  settins  at  liberty  against  a  law  a*  distresse 

p'n^^oi^^C  )  ^®^'  ^'  *  person  arrested  by  the  process  or  coarse  of  law.  And 

18  &  8. 8.  '  aXliB  one,  as  to  the  point  of  the  disseisin,  to  rescue  the  distresse 

44  B.  3. 20.  b.  after  it  is  taken,  and  before  hand  to  resist  and  withstand  the 

li  h!  7  ^*'  ^^^^  0^  ^^  f  ^^^  7®^  i^  ^  °o  rescous,  until  it  be  distreyned. 

jr.  N.  b!  102.^  And  therefore  you  may  make  sixe  disseisins  of  a  rent  serrioe ; 

6  H.  8.  Dift-  rescous  of  a  distresse,  resistance  to  distreyne,  replevin  (3),  indo- 
^Li^'sl'^sLi!  "'"^^  counterpleading  of  the  title,  and  Touching  of  a  record  and 
ibid.  416.  &iling.  If  the  tenant  rescue  the  distresse,  and  after  is  disseised 
W.  2.  oa.  8.  of  the  tenancie,  yet  the  assise  lieth  against  him  for  the  disseisin 
^^  ^*  .i.  d<me  of  the  rent  by  the  rescous. 

KtUhnj,  20.  "^ 

(Pott  328.  a.) 

''  For  his  rent  behind.  Here  Littleton  decideth  an  ancient 
^]  8  R.  2.  question  in  our  bookes,  [p]  viz  that  the  rent  must  be  behind,  or 
40b!'?':^.  ^^  ^^®  tenant  may  make  rescous ;  for  if  no  rent  be  behind  when 
81 E.  s!  the  distresse  is  taken,  how  can  the  rescous  amount  to  a  disseisin  of 

BoMou^  17.  the  rent  when  none  is  due?  And  so  it  is  if  the  tenant  resist  the 
8  B^^iL  b'*      ^^^  ^  distreine,  when  there  is  no  rent  behind,  this  can  be  no  dia- 

7  B.  4. 20.  '  seisin  of  the  rent  for  the  cause  aboye  sayd,  and  this  as  it  appear- 
5  B.  4. 8.  eth  by  Littleton)  holdeth  as  well  in  a  case  of  a  rent  service  between 
F^  ^  b1  102.  B.  ^^  "^^  tenant,  as  in  case  of  a  rent  charge,  &c.  And  so  I  heard 
2  H.  4. 21. 18.  sir  Christopher  Wray  chief  justice  say,  that  he  had  adjudged  it. 
4  B.  8.  And  that  which  the  tenant  may  do  when  there  is  no  rent  behind, 
?»^rr*88'  ^^  ™*y  *  stranger  do,  if  his  beasts  be  distrained.  If  the  tenant  tcn- 
89  H.  el  7.  ^^1^  ^^^  T^Q^  ^  ^^^  i^^  when  he  is  to  take  the  distresse,  if  notwith- 
4  Co.  11.  standing'^the  lord  will  distrayne,  the  tenant  may  make  rescous  (4). 
B^rilTi  caae.       jf  ^^^  ^^^  ^f  ^y^^  \q^  \^  behind,  and  the  lord  distreine  the  cattell 

(Ant  47.*  b.        0^  ^^  tenant  in  the  highway  within  his  fee,  the  tenant 

0  Co.  23.)  may  make  B^^ rescous,  for  that  it  is  defended  by  law  to  ri61 . 1 

Isc^rs^         distreine  in  the  ri)  highway.  And  by  the  same  reason  L    ••    J 

17  E?  8. 43.        ^  ^^^  ^^^  ^^  oistreyne  averia  caruccBy  where  there 

Vid.  tik  BMOOoa,  14. 
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(2)  of  the  distresse  not  in  L.  and  M.  Boh.  nor  P. 

(3^  In  a  Coke  upon  Littleton  I  have  with  MS.  notes,  it  is  objected  to  con- 
sidering replevin  here  as  a  disseisin,  that  brin^g  a  replevin  is  a  course  of  law, 
and  that  neither  an  express  denial  of  a  rent-service,  nor  keeping  the  land  with- 
out any  thing  distrainable  by  law  upon  it,  amounts  to  a  disseisin.  Yet  the 
annotator  allows,  that  there  is  an  ancient  pleading  in  assise  to  warrant  the  doc- 
trine, the  material  words  of  which  he  gives  at  length. — [Note  293.] 

(4)  See  several  authorities  accordingly  cited  in  the  case  of  the  six  carpen- 
ters, 8  Co.  146.  b.  and  147.  a.  There  too  lord.  Coke  states  the  diversities,  in 
point  qf  effect,  between  tender  on  the  land  before  distress,  tender  after  distress 
and  before  indosure,  and  tender  after  indosure.  See  also  Hob.  207. — 
[Note  294.] 

(1)  It  is  so  provided  by  the  statute  of  Marlebridge,  chap.  15.    But  the  king 

is 
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18  a  snffioient  distresse  to  be  taken  (2)  besides,  or  if  the  lord  dis- 
trayne  any  thing  that  is  not  distreynable,  either  by  the  common 
law,  or  by  any  statute,  the  tenant  may  make  resoons. 

Note,  there  is  a  resoons  in  deed  and  a  rescons  in  law.     Of  a  (Ant  47.  b. 
rescoos  in  deed  somewhat  hath  already  been  spoken.    A  rescous  l**  N.  B.  102.  c.) 
in  law  is,  when  a  man  hath  taken  a  distresse,  and  the  cattle  dis-  ^^'  '*  ^^^^^ 
treyned  as  he  is  driving  of  them  to  the  pownd  go  into  the  honse     * 
of  the  owner,  if  he  that  tooke  the  distresse  demand  them  of  the 
owner,  and  he  deliyer  them  not,  this  is  a  rescons  in  law,  and  so 
of  the  like. 

And  eyery  word  of  LiuUton  is  materiall,  for  he  saith : 

''  In  the  land  holden  of  Mm"  And  therefore  if  the  lord  dis-  44  B.  3. 20. 
treyne  out  of  his  fee  in  lands  not  holden  of  him,  the  tenant  may/  »^1?'  ^ 
make  resoons,  unless  it  be  in  some  speciall  cases.  n  h.  7/4.  ' 

As  if  the  lord  come  to  distreyne  cattle  which  he  seeth  then  21  H.  7. 40. 
within  his  fee,  and  the  tenant  or  any  other  to  prevent  the  lord  ?f  S'f'jA' 
to  distreyne,  drive  the  cattle  out  of  the  fee  of  the  lord  into  some  nb.  ^,  foL  2*2.  in 
place  out  of  his  fee;  yet  may  the  lord  freshly  follow,  and  dis-  oMedeAvowrie. 
treyne  the  cattle,  and  the  tenant  cannot  make  rescous,  idbeitthe  S^®^|^  v 
place  wherein  the  distresse  is  taken  is  out  of  his  fee,  for  now  in  ^ZzJnitizh 
judgement  of  law  the  distresse  is  taken  within  his  fee^  and  so  Pcwt.  268.  b. 
shall  the  writ  of  rescous  suppose.  ^  ^*  ^^^'  •^i*) 

But  if  the  lord  coming  to  distreyne  had  no  view  of  the  cattle 
within  his  fee,  though  the  tenant  drive  them  o£f  purposely,  or  if 
the  cattle  of  themselves  after  the  view  go  out  of  the  fee,  or  if  the 
tenant  after  the  view  remove  them  for  any  other  cause  than  to  pre- 
vent the  lord  of  his  distresse,  then  cannot  the  lord  distreyne 
them  out  of  his  fee,  and  if  he  doth  the  tenant  may  take  rescous. 

If  a  man  come  to  distreyne  for  damage  fetuanty  and  see  the  16  E.  4.  10. 
beasts  in  hissoyle,  and  the  owner  chase  them  out  of  purpose  before  J^*A'  Ayow- 
the  distresse  is  taken,  the  owner  of  the  soyle  cannot  distreyne  nbirapnk^^'  '* 
them,  and  if  he  doth,  the  owner  of  the  cattle  may  rescue  them  \ 
for  the  beasts  must  be  damage  feasant  at  the  time  of  the  distresse ) 
and  so  note  a  diversitie. 

There  is  a  diversity  [d\  betweene  a  warrant  of  record  and  a  [a]  14  H.  7.  20* 
warrant  or  an  authoritie  in  law ;  for  if  a  capias  be  awarded  to  ^  Jugtioe  do 
the  sherife,  to  arrest  a  man  for  felony,  albeit  the  party  be  inno-  ^'q'^  54.  g. 
cent  yet  cannot  he  make  rescous.     But  if  a  sherue  will,  by  au-  8In8t.22L)* 
thoritie  which  the  law  giveth  him,  arrest  any  man  for  felony 
which  is  not  guiltie,  he  may  rescue  himselfe  (3). 

"  Replevin'' 

is  excepted.  See  the  commentary  on  that  statute  in  2  Inst  131.  Some  dis- 
tresses also  by  the  subject  are  not  within  this  provision,  of  which  there  are  in- 
stances given  with  the  reasons  in  2  Inst.  133.  and  lord  Hale's  notes  on  F.  N.  B. 
90.  A.— [Note  295.] 

(2)  Ace.  ant.  47.  a.  and  more  at  large  in  2  Inst.  133. 

(3)  But  such  arrest  virtute  officii  being  made  on  a  just  ground  of  suspicion 
of  felony,  the  party  rescues  himself  at  his  peril ;  for,  according  to  lord  Hale, 
if  in  the  attempt  to  make  the  rescue  he  b  upon  necessitie  slain,  it  is  no  felony 
in  the  officer ;  and  on  the  same  principle  if  the  officer  is  killed  it  will  be  murder, 
2  Hal.  H.  P.  C.  85, 86, 87. 92, 93.  The  obvious  reason  is,  that  the  law  makes 
it  a  duty  in  the  sheriff  and  certain  other  officers  to  arrest  for  felony  on  just 
suspicion ;  and  therefore  rescue  from  such  arrest  is  resistance  of  a  lawful  autho- 
rity. If  this  be  so,  lord  Coke  is  here  too  unqualified  in  expression.  See 
further  on  this  point,  Fost.  270.  1  Bum's  Justice,  tit.  Arrettj  and  Dougl. 
Bep.  845.— [Note  296.] 
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W  Brit  fo»  108.  i<  Bqdevin"  [ii]  b  deriyed  of  rq^hgtare,  to  Kdeliyer  to  the 
w^^^Miiror    ownir  upon  pledges  or  Buretie. 

eftp.  2.  Beot  16.  [c]  Also  to  counterplead  the  plaintife  in  an  aasse,  by  which 
(Ant  U5.  b.)  he  18  delayed,  maketh  him  that  pleadeth  it  a  disseisor.  Other- 
Slifwl  '•      wise  it  is,  if  he  had  pleaded  ntd  tort,  dx. 

Fleta,  lib/4. 

eap.  1.  Brition,       if  Enclosure"  is  here  also  described,  and  need  no  other  ezpli- 

f^  10  S  8. 9  <^ion }  for  the  lord  cannot  [<f|  breake  open  the  gates,  or  breake 

49  B.  3. 14.  '  downe  the  indosures  to  take  a  distresse,  and  therefore  the  law 

7  IB.  8.  S.  accounts  it  a  disseisin.     But  all  these  are  intended  by  LitiUUm 

8  AnuVs^*  to  be  disseisins  after  an  actuall  seisin  had,  and  when  the  rent  is 
10  K  4.  s.  behind :  otherwise  none  of  these  are  disseisins  at  all. 

Bract  lib.  4.  But  wherefore  should  a  rescous  of  the  distresse  by  the  party 

Britton*  folios.  ^"^^®?  ^'  *  replevin,  which  is  a  redeliyeiy  of  the  tustresse  by 
Fkta,'lib.\  *^^  sherife  by  the  course  of  law  to  the  partie,  be  any  disseisin  of 
cap.  1.    '  the  rent  serriee?    Littleton  doth  here  yield  the  true  reason; 

because  that  by  the  rescue,  and  by  the  suinff  of  the  repleyyn,  the 

the  lord  is  disturbed  of  the  meane  by  the  which  he  ought  to  have 

and  come  to  his  rent,  viz.  of  the  distresse. 

And  so  it  is  of  an  indoser ;  for  he  that  disturbes  a  man  of  the 

re]  9  Am.  19.      meane  disseiseth  him  of  the  thing  it  selfe,  [«]  as  the  turning  of 

mnoT,  ca.  2.  ^^^  whole  streame  that  runnes  to  a  mill  is  a  disseisin  of  the  mill 

Mctl5.  Bnt  -x^^ii!. 

foL  108. 114.  ^*  selte. 

118. 141.  So  it  is  if  a  man  be  disturbed  to  enter  and  manure  his  land, 

r/l  26  Ass.  17.  [/]  ^^  ^  ^  disseisin  of  the  land  it  selfe ;  for  f[ui  adimxt  fnedium 

zA.  4. 2.  per  '  dirimitfinem,  and  gui  obstruU  aditum  destruii  commod%mSg\ 

I«^ttL  £j^^  therefore  where  it  is  said,  that  a  man  shall  not  be  punished 

49  E.  3. 14.  b.  ^^^  ailing  of  writs  in  the  king's  court,  be  it  of  right  or  wrong,  it  is 

fe^i'S'is.  regularly  (4),  true,  but  it  fayleth  in  this  speciaU  ease  of  the  writ 

43A88.'40.'      43B.8.  20.  Fanxjadg.  10.       8  B.  4. 15.  per  Hoyle.        2  R.  3. 19. 
(Hob.  205.  206.    1  Mod.  4.    Gro.  Elii.  836.    1  Sid.  463.) 

of 

(4)  Aco.  Dr.  285.  a.  4  Go.  146.  b.  1  Bulstr.  141.  But  on  this  rule  it 
may  be  asked,  whether  the  law  of  England  is  so  defective  as  to  furnish  no 
remedy  for  the  injury  of  being  harassed  by  vexatious  and  groundless  suits,  or, 
to  use  the  language  of  the  Roman  law,  no  penalty  to  restrain  the  temeri  IM- 
gantes  f  It  may  be  answered,  that  the  rule  is  not  to  be  understood  so  largely ; 
for  certainly  there  are  various  provisions,  the  object  of  which  is  to  discourage 
the  commencement  of  suits  firom  an  unjust  or  improper  spirit  of  litigation. 

I.  By  the  ancient  law  no  person  could  prosecute  a  civil  action  without  havinff 
in  the  first  stage  of  it  two  or  more  persons  as  pledges  of  prosecution;  and  vt 
judgment  was  given  against  the  plaintiff,  or  he  des^ted  his  suit,  both  he  and 
they  were  liable  to  amercement  to  the  king,  either  for  not  prosecuting,  or  pro 
fa&o  damore;  and  hence  the  clause  of  si  /ecertt  te  9ecurum  in  writs  summon- 
ing the  defendant  to  answer.  Mirr.  c.  1.  s.  3.  c.  2.  s.  24.  Ant.  126.  b.  127.  a. 
Originally  these  pledges  were  or  ought  to  have  been  real  and  responsible  per- 
sons ;  and  the  amerc^nent  of  them  and  their  principall  was  an  actuall  branch 
of  royal  revenue ;  the  ascertainment  of  the  sum  to  be  paid  as  an  amercement 
being  sometimes  by  the  jury  impanelled  to  try  the  issue,  and  sometimes  by  a 
jury  summoned  for  that  special  purpose  bv  the  coroner  on  receiving  an  estreat 
of  the  amercement.  F.  N.  B.  on  the  wnt  of  miterata  muertromto,  75.  K. 
Griesle/s  case,  8  Oo.  89.  a.  Beecher's  case,  8  Go.  61.  a.  But  this  guard  at 
length  lost  all  its  vigour,  and  even  so  early  as  in  the  reign  of  Edward  the 
Fourth  appears  to  have  evaporated  into  mere  form.  18  £d.  4.  9.  b.  pi.  19. 
However  as  a  form  it  still  continues ;  and  if  omitted  was  a  ground  either  for  a 

demurrer 
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of  replevin  for  the  caiuse  aforesaid,     [h]  Bni  deny  all  is  no  dis-  W  8  E.  8. 75. 
seisin  of  a  rent  service  without  resoous  or  resistance.  8  H.  6.  ii. 

demurrer  or  for  a  writ  of  error^  till  the  legislature  interposed  bj  two  different 
statutes,  the  last  of  which  has  been  so  libmdly  construed  as  scarce  to  make  it 
possible  to  take  advantage  of  the  non-return  or  non-entry  of  pledges  in  any 
stage  of  a  ctvUsmt.  See  3  Bulst.  61.  and  the  case  of  Hussey  v.  Moore  on  a 
penal  statute,  ibid.  275.  where  the  subject  of  pledges  is  most  learnedly  inves- 
tigated.   See  also  Fortesc.  Rep.  380.     1  Wils.  226.    2  Wils.  142. 

II.  As  the  amercement  leviable  on  a  plaintiff  and  his  pledges  belonged 
wholly  to  the  king  in  respect  of  and  by  way  of  penalty  for  troubling  his  courts 
improperly,  it  became  necessary  to  have  a  distinct  provision  in  favour  of 
defendants  who  were  unjustly  sued ;  and  for  this  purpose  the  legislature  intro- 
duced costs  in  their  favour.  The  first  law  giving  costs  to  a  defendant  is  said  to 
be  the  statute  of  Marlebridge,  c.  6,  which  gave  an  action  to  the  lord  where  he 
was  defrauded  of  wardship  by  his  tenant's  oollusively  enfeoffing  his  heir  within 
age,  but  at  the  same  time  directed  that  the  feoffee  should  have  his  damages  and 
costs  where  he  was  maliciously  impleaded.  62  Hen.  3.  c.  6.  and  2  Inst.  112. 
This  provision  for  one  particular  case  was,  but  not  till  after  a  lonff  interval, 
followed  by  various  statutes  of  a  general  kind,  under  which  at  uiis  day  a 
defendant  is  almost  universally  entitled  to  costs  where  the  suit  terminates 
against  the  pkintiff.  See  23  H.  8.  c.  15.  4  Jam.  1.  c.  3.  8  Elii.  c.  2. 
13  Oha.  2.  St.  2.  c.  2.  8  &  9  W.  3.  c.  11.  4  &  5  An.  c.  16.  to  which  add  Law 
of  Nisi  Pri.  ed.  of  1775,  chap.  8.  p.  328.  Mr.  seijeant  Bayer's  Law  of  Coats^ 
c.  8, 9,  &  10.  and  Mr.  Crompton's  Pract.  of  E.  B.  and  C.  P.  commonplaced, 
2  ed.  V.  2.  p.  461.  [See  also  Impey's  Practice,  K.  5.  &  0.  P.]  But  the  statu* 
tory  provisions  are  confined  to  suits  in  the  king's  courts  of  common  law.(^)  How- 
ever our  courts  of  equity  supply  this  seeming  defect  by  the  exercise  of  a  discre- 
tion in  awarding  costs  to  a  defendant,  which  is  constantly  done  as  often  as  they 
think,  that,  from  the  want  of  equity  in  the  plaintiff,  or  on  any  other  account,  he 
ought  to  have  costs.    2  Atk.  553. 

III.  Where  two  or  more  conspire  to  harass  any  person  by  a  false  and  mali- 
cious suit,  whether  crvmiTialfyoT  civiUyy  it  is  a  crime  punishable  by  indictment, 
or  the  parties  injured  may  sue  for  damages  by  writ  of  conspiracy ;  and  both  of 
these  remedies  He  at  common  law,  that  part  of  the  statute  or  ordinance  of 
articuU  super  chartaSf  which  gives  remedy  against  conspirators  by  writ  out 
of  chancery,  being  according  to  both  Staunford  and  lord  Coke  only  an  affirm- 
ance of  the  common  law.     Staunf.  P.  C.  172.    2  Inst.  561,  562. 

ly.  There  is  also  a  remedy  for  a  /ahe  and  malicious  prosecution,  though 
the  aggravation  of  a  conspiracy  or  confederacy  is  wanting,  and  the  injury  comes 
from  one  only ;  for  in  such  a  case  the  party  prosecuted  may  have  an  action 
upon  the  case  for  damages.  I  apprehend  too  that  such  action  lies,  as  well  where 
the  vexation  is  practised  by  a  civU  suit,  as  where  it  is  carried  on  through  the 
medium  of  a  criminal  process.  F.  N.  B.  114.  D.  See,  however,  1  Bridgm. 
MS.  Bep.  97.  Indeed  the  numerous  cases  to  be  met  with  in  the  books  are 
chiefly  for  criminal  prosecutions.  See  1  Yin.  Abr.  17  to  35.  and  the  case  of 
Farmer  v.  Dalling,4  Burr.  1971.  But  there  seems  to  be  no  reason  for  distin- 
guishing between  the  writ  of  conspiracy  and  an  action  upon  the  case  in  thia 
respect ,  and  exclusively  of  other  authorities  which  may  probably  be  found  upon 
a  search,  lord  Hobart,  Mr.  serjeant  BoUe,  and  lord  Holt,  all  concur  in  the 
idea  that  where  a  civil  suit  is  commenced  falsely  and  maliciously,  and  for  the 
mere  purpose  of  vexation,  it  is  actionable.  See  Hobart's  argument  in  Waterer 
V.  Freeman,  Hob.  205.  266.  EoUe's  words  in  Sty.  879.  and  Holt's  argument 
in  giving  judgment  in  Savill  v.  Roberts,  reported  in  12  Mod.  208.  1  L.  Baym. 
and  other  books,  and  the  case  of  an  action  for  fiilsely  and  maliciously  suin^  out 

a  commission 
*  This  muBt  be  understood  with  some  little  exceptions.    Bee  17  B.  2.  o.  6. 
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»S-  Sect  238.  [161. 1 

J  JV2>  there  be  four  eatises  of  dmeuin  of  a  rent  charge ;  Bcil.  regeotM, 
replevin,  inclosurej  and  deniaU;  for  denyaU  is  a  disseisin  of  a  rent 
charge,  as  is  said  before  of  a  rent  seeke, 

'  BrittoByuU         ^^mHERE  be  four  causes  of  a  disseisin  of  a  rent  char^*^ 

5?7^«iS*L*  "^^^  y^^  ""^^y  ^^  *  ^^y  ▼«.  resistance  to  distreine, 

oounteq>leadinff  and  Tonohing  a  record  and  fiyler  thereof^  as 
hath  been  said  before  (1). 

14  B.  4.  i.  ii  DeniaU*^   Denial!  is  a  disseisin  of  a  rent  charge,  as  well  as 

I^Am.  8  ^'  ^^  ^  ^^^  secke ;  albeit  he  may  distreine  for  the  rent  ohaigCi  as 

10  E.  8.9.    40  E.  3. 24.    8H.6.  35.    3B.8.  75.    29  Ass.  51.     89  Ass.  4.     43  Ass.  3. 
13E.1.    4  Ass.  40.    3  Ass.  8.    8H.6. 11.    18  E.  3.    Ass.  78.     (Gro.  Cha.  607.) 

weU 

a  commission  of  bankruptcy,  in  1  Blackst.  Bep.  427.  See,  howeyer,  Reed 
T.  Dawson,  1  Bridgm.  MS.  Bep.  96.  Sntton  t.  Johnson,  1  T.  R  Jones  ▼. 
Ghryn,  Oilb.  R.  185.  However  from  the  langnage  of  a  case  in  Dyer,  and  of 
another  in  lord  Coke's  Reports,  I  doubt  whether  actions  on  the  case  for  fidse 
and  malicions  prosecutions  were  in  general  allowed  in  the  reign  of  Elisabeth. 
Dy.  286.  a.  4  Co.  14.  b. 

y.  In  some  special  cases,  a  plaintiff  failing  in  his  action  is  exposed  to  the 
direct  and  immediate  panishment  of  fine  and  imprisonment  by  tne  court  in 
which  he  saes^  without  the  benefit  of  a  jary  to  assess  the  fine,  or  the  circuity 
of  a  separate  prosecution  to  try  the  maUoe.  This  is  the  law  in  certain  actions 
which  are  of  a  high  nature,  where  the  injury  of  which  the  defendant  is  accused 
concerns  life  or  limb,  or  is  otherwise  of  an  atrocious  kind,  as  in  appeals  of  felony 
or  mayhem,  and  in  attaint ;  for  in  all  these  the  plaintiff  may  be  fined  and  im- 

Erisoned  by  the  court,  if  he  be  barred  or  nonsuited,  or  if  the  writ  abates  by 
is  own  defiikult.  Beecher'scase,  8  Co.  60.  a.  It  is  the  same  where  the  action, 
though  not  of  so  high  an  order,  is  apparently  yezations ;  for  on  this  principle 
a  plaintiff,  who  sues  the  same  person  in  two  different  courts  for  the  same  cause, 
may  be  fined.  Ibid,  and  14  H.  7.  7. — ^The  result,  as  to  the  law  at  present,  and 
since  pledges  of  prosecution  have  become  a  mere  formality,  seems  to  be  this : 
No  man  is  actionable  for  merdy  suing,  whether  in  a  criminal  or  civil  form,  how- 
ever false  the  suit  may  be  in  foundation ;  nor  is  otherwise  punishable,  except 
in  the  case  of  a  civil  suit,  by  the  payment  of  costs.  But  if  the  suit  be  maU* 
ciaus  as  well  as  fcdscj  it  is  on  that  account  punishable ;  sometimes  by  indict* 
ment  or  information,  as  in  the  case  of  a  conspiracy ;  sometimes  by  immediate 
fine  and  imprisonment  in  the  court  in  which  the  malicious  suit  is  carried  on, 
as  in  appeals  of  felony,  or  mayhem,  or  in  attaint ;  and  sometimes  by  action  of 
the  party  sued,  as  where  a  damage  can  be  proved,  or  where  firom  the  grossness 
or  criminality  of  the  charge  or  imputation  the  law  supposes  a  damage  to  be 
inevitable.  Such  are  the  various  provisions  of  our  law  to  deter  men  from 
becoming  j>^atn^^«  or  complainants  without  justifiable  cause.  As  to  the  pro- 
visions against  obstinate  or  vexatious  defendants,  these  being  rather  beyond 
the  principle  for  explanation  of  which  this  note  was  begun,  and  the  note 
itself  being  already  so  extended,  I  shall  be  content  with  observing,  that, 
exclusively  of  the  finding  of  damages  and  award  of  costs  against  such 
defendants,  there  is  in  some  few  cases  of  a  very  special  nature  a  power  in 
the  court  to  punish  their  misbehaviour  by  fine  and  imprisonment  See  "Dj, 
67.  a.  ft  b.  Beecher's  ease,  8  Ga  59  &  60. — See  further  on  the  general 
subject  of  this  note,  Cow.  List  Jur.  Anglic,  lib.  4.  tit.  16.--rNote  297.1 
(1)  Ant  160.  b. 


L.  2.  C.  12.  Sect.  239,  240.    Of  Rents.  [161.  b. 

well  as  for  a  rent  service.  Nota,  that  when  the  bookes  say  that 
a  detainer  of  a  rent  charge  or  secke  is  a  disseisin^  it  ntust  be  in* 
tended  upon  a  demand  made  (2). 

If  there  be  two  joyntenants^  and  the  grantee  of  a  rent  charge 
distreine  for  the  rent,  and  one  of  them  make  rescons^  they  are 
both  disseisors  (3) ;  for  a  distresse  for  the  rent  is  a  demand  in 
law,  and  then  the  non-payment  is  a  deniall  and  a  disseisin ;  bat 
he  that  made  the  rescous  is  only  the  disseisor  with  force. 


Sect-  239.  ^ 

AND  there  he  two  causes  of  dmeisin  of  a  rente  secke ;  that  is  to  sat/, 
deniall  and  inclosure. 

I^HE  reason,  wherefore  inclosure  is  a  disseisin  of  a  rent  secke,  JJ  J.  3. 16. 
is  because  the  grantee  cannot  come  upon  the  land  to  de-  3^  j^  ^' 
mand  it.  10  K  3. 19. 

83  H.  6.  35.    85H.  6.  7.  b. 


Sect.  240. 

AN'D  it  seemeth,  that  there  is  another  cause  of  disseisin  of  all  the  three 
services  aforesaid ;  that  isj  if  the  lord  is  going  to  the  land  holden 
of  him  for  to  distreine  for  the  rent  behind,  and  the  tenant  hearing  this 
eneountreth  with  him,  andforestalleth  him  the  way  with  force  and  armes, 
ormenaceth  him  in  such  forme  that  he  dare  not  come  to  the  land  to  dis- 
treinefor  his  rent  behindefor  doubt  of  death j  or  bodilt/  hurt  (pur  doubt 
de  mort,  ou  mutilation  de  ses  members),  this  is  a  disseisin^  for  that  the 
lord  is  disturbed  of  the  meane  wherehy  he  ought  to  come  to  his  rent^ 
And  so  it  is^  if,  by  such  forestalling  or  menacing,  he  that  hath  rent 
charge  or  rent  secke  is  forestalled,  or  dare  not  come  to  the  land  to  aske 
the  rent  behinde,  ^c. 

'^ PORESTALLETH,"  [*]  forestallamentum,  signifieth  06-  [•]  Fleta,  lib.  1. 
trusionem  vice  vd  impedimenttim  tranritiUf  6fc,  ?5^w^'  m 

49  A88.  6. 

''  With  force  and  armes,    vi  et  armis,  29  Abb.  49. 

(3  Inst.  195.) 

Force,  vis,  in  [t]  the  common  law  is  most  commonly  taken  in  ^q  yi^  gect 
ill  part,  and  taken  for  unlawfull  violence,  for  maximh  pctci  sunt  431. 
contraria  vis  et  injuria.  And  therefore  Bn'tton  said  well,  speaking  (^^^  257.  b.) 
in  the  person  of  the  king,  nous  volonsy  que  touts  genfspluis  usent 
judgemcfiU  que  force  (4).     Armaf  Armes,  in  the  common  law 

signifieth 


(2)  This  is  agreeable  to  Littleton's  description  of  such  a  disseisin  in  Sect. 
283.    See  W.  Jo.  414. 

(3)  See  ace.  as  to  attornment  by  one  of  two  jointenants,  Sect.  566. 

(4)  Britt.  116.  a. 
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rignifieth  any  tUngy  th*t  a  man  striketh  or  hnrteth 
Tk]  Braoton,        JM^thall.  [k"]  Omnes %Uo» dictmUsarmcUoij  quihahent  f  163.1 
!?}*•  f*  ?:  ^^^'  *  c«m  quo  nocere  pofsunt.    Tdorum  atUem^appeUaHone  I     »•     J 
ne^Ubl^^    omniL,uiquxTnU7ingulthomine,  nocere  p^^ao^ 
oftp.  4.  piuntur,     Sed  si  quis  vefierit  nne  armis,  et  in  iptd  ccncertatione 

ligna  sumpserU,  fusies  et  Japide$j  talis  dketur  vis  armaia :  sed  si 
quis  venerit  ctrni  armis^  armis  tamen  ad  dejidendum  non  usus 
fuerity  et  defeceritf  vis  armata  dicUur  esse  /actttf  suffidt  etiim 
terror  armorum  ut  videatur  armis  dejedsse.  And,  Armorum 
qucedam  sunt  (uitionis  {et  quod  quis  ob  tutelam  corporis  sui  vet 
sui  juris  feceritj  justl  jecisse  videtur)  qucedam  pads  etjustitice^ 
qucalam perturlxUionis padsj  et  injuria;  qucedam  usurpationis 
rd  alienee. 

Againe,  Armorum  qucedam  sunt  mohUa,  etqumdam  qusefad' 

unt  hrusurum,  dx,  Arma  molutapiagamjfaciunt;  sicut  gladius, 

hisacutay  et  hujusmodif  ligna  verd  et  laptdes  hrusarus,  orbes^  et 

ictuSf  &e.    To  conclnde  this,  it  is  truly  said,  that  armorum 

(2  Inst  181|       appeUatione  non  sdim  scuta  et  gladii  et  golem  conHneniurj  sed 

^^^'^  edfustes  et  lapides.    As  the  poet  saith : 

SoSd/'  Jamque  faces  et  saxa  volant;  Juror  arma  ministrat. 

Sed  vim  vi  repeSere  licet,  moddJlcU  moderamine  ineulpaia  tutdcBj 
non  ad  sumendam  vindictamy  sed  ad  prcpulsandam  injuriam. 

BraetoD,  lib.  2.  <<  For  douht  of  decUh,  or  bodily  hurt  (pnr  doubt  de  mort,  ou 
f  ^i'  i^A  g8°'  mutilation  de  ses  members.)'^  For  it  must  not  be  vagus  et  vanus 
Fleta  lib.  3.  e.  7.  timor,  sed  talis  qui  caderepossit  in  virum  constantemy  et  non  in 
(Post.  253.  b.)      Jkominem  vanum  et  meticulosumy  talis  enim  debet  esse  metusj  qui 

in  St  continet  mortis  periculum  et  corporis  crudatum.  LitUeton 
•  See  of  this  in  here  saith,  it  must  lie  for  feare  of  death*  or  mutilation  of  mem- 
SewwS!*'  ^  ^"*  ^^  '^^"^  tenetur  eoiponere  se  infortuniis  et  periadis  (1). 
49  E.  3.  14.  And  therefore  a  forestalment  with  such  a  menace  is  a  disseisin^ 
49  Ass.  5.  not  onely  (saith  LitUeton)  of  a  rent  service,  but  also  of  a  rent 

29  Ass.  49,  Ao.  charge  and  rent  seek.  These  be  all  the  disseisins  of  a  rent  that 
\t\  Yid.  Sect  our  author  speakes  of.  See  hereafter  [II  where  a  disseisin  shall 
^^^'  be  by  way  of  admittance  of  the  owner  of  the  rent.    And  Litdc'^ 

ion  doth  adde  the  binding  reason  in  case  of  fbrestalment|  because 
the  lord  is  disturbed  of  the  meane  by  which  he  ought  to  come  to 
his  rent,  whereof  there  hath  beene  spoken  sufficient  before  (2), 
as  well  in  case  of  the  rent  charge  and  rent  secke,  as  of  the  rent 
service. 

^'(£:c."    Of  the  ((£«.)  in  the  end  of  this  Section,  and  what  is 
implied  therein,  sufficient  hath  beene  spoken  before. 

Now  hath  Littleton  spoken  of  remedies  for  the  recovery  of  the 
arrearages  of  rents.  But  since  Littleton's  time  a  right  profitable 
♦32  H.  8.  ca.37.  Statute*  in  the  82  yeare  of  H.  8.  hath  beene  made  for  the  re- 
(^  c;o.  118.  covery  of  arrearages  of  rents  in  certaine  cases  where  there  lay  no 
7  G<k  39.  b.  remedy  at  the  common  law,  and  giveth  further  remedy  in  some 
Ant  148.  a.        oases  where  at  the  common  law  there  was  some  (3)  remedy ; 

which  statute  hath  beene  well  and  beneficially  expounded ;  and 
hereupon  eight  things  are  to  be  observed. 

1.  When 

(1)  See  more  fully  on  this  subject  post.  253.  b. 

(2)  Ant.  161.  a. 

(3)  See  as  to  this  point  infra  note  4,  and  162.  b.  note  1. 
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1.  When  Litiletan  wroiOi  the  heirei|  exeoutorSi  or  adminiA- 
trators,  of  a  man  seised  of  a  rent  servioe,  rent  charge,  rent  aecke, 
or  fee  farme;  in  fee  simple  or  fee  taile,  had  no  remedy  for  the 
arrerages  ineorred  in  the  life  of  the  owner  of  snch  rents.    Bnt 

now  a  doable  remedy  is  ffiven  to  the  ezecntors  or  administrators,  4  Col  49, 50.  a. 
for  payment  of  debts,  So.  vis.  either  to  distreine  or  to  have  an  OgneU's  oue. 
aotion  of  debt 

2.  That  the  preamble  of  the  statute  eonoeming  executors  or  40  K  8. 
administrators  of  tenant  for  life  is  to  be  intended  of  tenant  pvr  Exeontion,  98. 
aitter  vie,  bo  long  as  ceBtuy  que  vie  liveth  (4),  who  are  also  holpen  9^;^  «?  4S^  ^^' 
by  the  said  doable  remedy.    But  after  the  estate  for  life  de-  14  h.  8. 20. 

termined,  his  executors  or  administrators  miffht  have  19  H.  6. 48. 

[163.1  had  an  aotion  of  debt  by  the  common  kw;  but  they  ^  bs'^;^.) 
b.    J  could  not  have  A^distreyned,  which  now  they  mav  9  h.'7.*17. 
do  by  force  of  this  statute :  for  in  that  point  it  addeth  19  E.  3.  Juris, 
[m]  another  remedy  than  the  common  law  gave(l).  fc^^Ch^^ 

471,472.  [m]  28  Elii.  Dier,  875.    (Ant.  148.  b.) 

8.  If  a  man  make  a  lease  for  life  or  lives,  or  a  gift  in  taile, 
reserving  a  rent,  this  is  a  rent  service  within  this  statute. 

4.  The  distresse  is  the  more  plaine  and  certain  remedy  than  28  E.  8. 0.  84. 
the  action  %fdqbt;  for  the  action  of  debt  must  be  brought  against  11 H.  4.  fol.  nl. 
them  that  tooke  the  profits  when  the  rent  came  behinde,  or  Ognel'toM^nb 
against  their  executors  or  administrators;  but  the  distresse  may  sSf  b!'  Billing- 
be  taken  upon  the  land,  be  it  either  in  the  tenant's  own  hands  or  ton's  oase. 
in  the  hands  of  any  other  that  daimes  by  or  from  him  (that  is  by 

interpretation 

(4)  This  passage  of  lord  Ooke  has  been  cited  to  prove,  that  he  was  of  opinion 
against  extending  the  remedy  of  the  statute  to  the  executors  of  a  tenant  for  his 
own  life,  who  before  the  statute  were  entitled  to  action  of  debt,  but  could  not 
distrain.  See  Hoole  v.  Bell,  in  1  L.  Eaym.  172.  But  I  think,  that  lord  Ooke 
was  misunderstood.  He  appears  to  me  to  have  merely  intended  to  guard  against 
an  error  of  law,  into  which  the  generality  of  the  preamble  of  the  statute  might 
lead  uninformed  persons;  the  preamble  reciting  that  the  executors  of  tenants 
for  life  had  no  remedy,  without  distinguishing  what  kind  of  tenants  for  life; 
whereas  in  truth  the  executors  of  tenant  for  his  own  life,  and  also  the  executors 
of  tenant  ^r  autre  vie,  after  death  of  cestui  que  vie,  had  remedy  by  action  of 
debt  before  the  statute.  That  it  was  not  the  meaning  of  lord  Coke  to  restrict 
the  benefit  of  the  statute  to  cases  in  which  there  was  no  remedy  before,  and  on 
that  account  to  exclude  the  executors  of  tenants  for  their  own  lives  ^om  the 
remedy  of  distress  given  by  the  statute,  is  to  me  clear;  because  he  himself 
states,  both  in  a  preceding  and  in  a  subsequent  paragraph,  that  the  statute 
sometimes  operates  by  adding  a  remedy  to  that  before  existing  at  common  law. 
See  further  as  to  this  point,  infra  note  1. — [Note  298.] 

(1)  This  doctrine  is  impugned  by  the  court's  resolution  in  Turner  v.  Lee, 
Gro.  Oha.  471.  for  according  to  that  case  the  statute  of  H.  8,  only  applies, 
where  the  common  law  gives  no  remedy.  To  this  construction  also  the  pre- 
amble of  the  statute  affords  countenance.  However,  in  a  case  in  Cro.  Eliz. 
832.  it  seems  to  have  been  taken  for  granted,  that  the  statute  did  not  operate 
thus  restrictively;  and  in  Moole  v.  Bell,  1  L.  Eaym.  172.  it  was  adjudged,  that 
the  statute  being  remedial  extends  to  the  executors  of  aU  tenants  for  life,  as 
well  to  those  executors  who  previously  to  the  statute  were  entitled  to  action  of 
debt,  as  to  those  executors  who  had  no  remedy  whatever.  Ever  since  too  this 
last  case,  I  apprehend  the  law  to  have  been  taken  accordingly.  See  further 
as  to  this  construction,  supra  note  4. — [Note  299.] 
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interpretation  nnder  bim^  by  purchase,  gift  or  desoent.  And 
these  words,  claiming  onely  hy  and  from  htm,  are  to  be  under- 
stood claiming  onelj  from  or  nnder  him  by  purchase,  gift,  or  d6» 
scent,  and  not  paramount  or  above  him ;  as  the  lord  by  escheate 
claimeth  not  under  the  tenant  by  purchase,  gift,  or  desoent,  but 
by  reason  of  his  seigniory,  which  is  a  title  paramount  (2). 

5.  If  there  be  lord  and  tenant  and  the  rent  is  behinde,  and 
(2  Sid.  29.)         the  lord  grant  away  his  seigniory,  and  dyeih,  the  executors  shall 

haye  no  remedy  for  these  arrerages;  because  the  grantor  himself 
had  no  remedy  for  them  when  he  dyed  in  respect  of  his  grant, 
and  the  statute  is  (in  like  manner  as  the  testator  might  or  ought 
to  hare  done)  Etnede  similtlnu;  for  the  act  giveth  no  remedy, 
when  the  testator  himselfe  hath  dispensed  with  the  arrerages,  or 
had  no  remedy  when  he  dyed  (3). 

6.  If  the  tenant  make  a  lease  for  life,  the  remainder  for  life, 
the  remainder  in  fee,  the  tenant  for  life  payes  not  the  rent  due  to 

(4  Co.  5L)         the  lord,  the  lord  dyeth,  the  tenant  for  life  dyeth ;  the  executors 

cannot  distreine  upon  him  in  remainder,  because  he  claimes  not 
by  or  from  the  tenant  for  life.  And  so  it  is  of  a  reversion  for 
the  cause  aforesaid.  But  if  a  man  grant  a  rent  charge  to  .if.  for 
the  life  of  B.  and  letteth  the  lands  to  O.  for  life,  the  remainder 
to  2>.  in  fee,  the  rent  is  behinde  by  divers  yeares,  jB.*dyeth,  and 
after  0.  dyeth:  A.  may  distrein  A  in  remainder  for  all  the  ar- 
rerages, by  the  latter  branch  of  the  statute  of  32  H.  8.  And 
this  diversity  riseth  upon  the  severall  pennings  of  the  former 
branch  and  of  this  latter,  which  you  may  reMe  in  the  statute 
Fo]  5  Co.  118.  itselfe,  and  so  expounded  and  adjudged  [o1  in  Edridgt^s  case,  and 
Ediidge's  ease,    the  latter  clause  giveth  the  lesser  estate  the  greater  remedy. 

7.  For  the  arrerages  of  a  nomine  pcenm,  and  for  reliefe,  or  for 
*  40  £.  3. 3.  b.  aid  pur /aire fits  chivaler  or  pur  file  marier,  this  statute*  giveth  no 
il  ?"  f"  ^*'  remedy.  For,  for  the  arrerages  of  the  nomine  pcenm^  the  grantee 
20  H.  7.  il  a.  himselfe  may  have  an  action  of  debt,  and  consequendy  his  execu- 
28  h!  s!  tors  or  administrators :  and  yet  the  nomine posnsR  as  an  incident  to 
Bier,  24.  the  rent  shall  descend  to  the  heire.  For  reliefe  the  lord  cannot 
Lp]34  E.  1.  have  an  action  of  debt,  but  distreine;  but  his  executors  by  [jp] 
Avowry,  233.      the  commpn  law  shall  have  an  action  of  debt (4),  for  it  is  no  rent 

10  h1  6  11^       ^^^  ^  casuall  improvement  of  services.  For  the  said  aides,  if  the 

11  H.  o!  8.  lord  doth  levy  them,  the  son  and  the  daughter  respectively  shall 
Mich.  32  H.  8.  have  an  action  of  debt  against  the  executors  or  administrators  of 
Lm^o?  6.  ^^^  \oT^y  and  if  they  have  nothing,  then  against  the  heire;  but 
Ognel'8  ease,  ^^^  ^  ^7  ^^  Statute  [q\  of  W.  1.  Note^  that  all  manner  of  arre- 
obi  supra.  rages  of  rents  issuing  out  of  a  freehold  or  inheritance,  whether 
^z'oo^M^^^^'^'  ^®7  ^  ^^  money  or  come,  cattell,  fowle,  pepper,  comine,  vic- 
Cro.  Eiis.*  893.)  tuail,  spurres,  gloves,  or  any  other  profit  to  be  delivered  or 
M  W.  1. 0. 86.  yielded,  and  whether  they  be  annuall  or  every  two,  three  or  four 
F.  N.  B.  82. 122.  yeares,  &c.  or  the  like,  are  within  this  statute;  but  work  dayes, 

or  any  corporall  service,  or  the  like,  aie  not  within  this  statute. 

8.  A  feme  sole  is  seised  of  a  rent  in  fee,  &c.  which  is  behinde 
and  unpaid;  she  taketh  husband;  the  rent  is  behinde  again;  the 

wife 

(2)  For  other  cases  not  within  the  statute  on  a  like  ground,  see  Cro.  Eli& 
332.  1  Leon.  302.  2  Yem.  612.  See  also  on  the  extent  of  this  branch  of 
the  statute,  Edridge's  case,  5  Go.  118. 

(8)  Aoo.  by  Yaughan  chief  justice,  in  his  Reports,  40. 

(4)  Adjudged  accordingly  in  a  case  in  Noy,  48.  and  Cro.  Bliz.  888.  See 
also  aco.  ant.  83.  a.  &  b. 
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wife  dyeth :  the  hosband  by  the  common  law  shoald  not  have  the 

arrerages  growne  doe  before  the  marriage,  bnt  for  the  arrerages 

become  due  during  the  ooYertore  the  hnsband  mieht  [r]  haye  an  [r]  26  B.  8. 64. 

action  of  debt  by  the  common  law.     But  now  this  statute  *  by  ^^  ^' ••  ^^• 

a  particular  clause  giveth  the  husband  the  arrearages  due  before  i  22^h.'^6!  25. 

marriage,  and  the  said  double  remedy  for  the  same,  that  he  may  F.  N.  B.  131. 

distreyne  for  the  arreraees  growne  due  during  the  coverture.    So  (^^t.  351.  b.) 

it  giveth  him  that  which  he  could  not  haye  before,  and  further 

remedy  for  that  which  the  common  law  gave  him.     And  so  it 

hath  beene  [s]  adjudged.  M  HUl.  17  Blis. 

The  bishop  of  [t]  Nanoich  had  the  first  fruits  of  all  the  clergy  ?^^^^^^' 
within  the  diocese  at  every  avoydance ;  the  church  became  void,  ^  poie.  yfde 
and  another  parson  became  incumbent,  who  paid  the  bishop  par-  Ogners  oue, 
cell  of  his  first-fruits  according  to  the  taxation  of  the  churchy  r  Vi9  E^'s 
and  for  the  rest  he  had  a  day.  given  unto  him  to  pay  it;  the  y^gdiot  22. 
bishop  dyed ;  the  residue  was  not  payd,  whereupon  his  execu- 
tors brought  an  action  of  debt :  and  it  is  adjudged  that  no 
action  doth  lie  because  it  is  a  meere  spirituall  thing,  and  no  lay 
contract,  and  therefore  the  court  had  no  jurisdiction  to  hold 
plea  of  it. 

I  have  been  the  longer  in  the  exposition  of  the  said  statute  (5), 
for  that  it  %  a  ffeneral  case,  and  doth  conceme  most  part  of  the 
sutjects  of  En^and  (6). . 

Finis  Libri  Secundi. 

(5)  In  18  Yin.  Abr.  542.  most  of  the  cases  on  this  statute  since  lord  Coke's 
time  will  be  found  distributed  according  to  the  several  clauses.  See  also  G-il- 
bert  on  Action  of  Debt,  b.  1  chap.  2  &  3. 

(6)  The  only  clause  in  the  statute  of  Ch.  2,  for  converting  military  into 
common  socage  tenures,  which  seems  to  affect  rents,  is  a  proviso  to  preserve 
rents  certain,  and  to  make  the  reliefs  on  them  universally  the  same  as  on  the 
death  of  tenant  in  comnu>n  socage.  See  12  Cha.  2.  o.  24.  s.  5.  and  as  to  the 
difference  between  relief  for  knight's  service,  and  relief  for  common  socage, 
ant.  Sect.  112  and  126.  with  the  commentiuy  thereon.  But  various  other 
statutory  provisions  relative  to  rents  have  been  made  since  lord  Coke's  time ; 
and  as  these  are  very  material  to  the  recovery  of  rents,  it  may  not  be  amiss 
here  to  take  a  general  review  of  the  chief  of  them,  though  some  have  been 
incidentally  noticed  before  in  the  chapters  on  tenants  for  years  and  tenants  at 
vnR. 

I.  There  are  several  statutes,  which  extend  the  remedy  for  arrears  of  rent 
by  action  of  debt.  By  the  8  Ann.  c.  14.  debt  is  given  for  rents  on  leases  for 
a  life  or  lives  during  their  continuance,  which  the  common  law  denied.  Ant. 
47  a.  note  4.  The  11  Ot.  2.  c.  19.  gives  action  on  the  case  to  executors  of  a 
lessor  or  landlord,  being  only  tenant  for  his  own  life,  where  he  dies  before  or 
on  a  rent-day,  and  by  his  death  the  lease  determines,  in  which  case  the  lessee 
or  under-tenant  by  the  common  law  might  have  avoyded  paying  any  rent. 
And  by  the  5  Ot.  3.  o.  17.  which  enables  ecclesiastical  persons  to  lease  tithes 
and  other  incorporeal  inheritances,  debt  is  given  for  recovery  of  rent  on  such 
leases.    Ant.  47.  a.  note  4. 

II.  Other  statutory  provisions  extend  the  remedy  for  rents  by  distress  to 
cases  to  which  it  was  before  inapplicable,  particularly  to  rents  seek.  Thus  the 
4  Ot.  2.  c.  28.  on  account  of  the  tediousness  and  difficulty  of  the  remedy  for 
rent  seek,  and  also  rents  of  assise  and  chief  rents,  (though  why  these  two 
latter  were  added  I  do  not  understand)  enables  distraining  for  such  rents, 
where  they  have  been  duly  answered  for  three  years  within  twenty  years  before 

the 
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the  first  day  of  the  then  session  of  parliament^  or  uhere  created  afterwards  as 
in  case  of  rent  on  a  lease.  So  too  the  4  Ann.  c.  14.  giyes  distress  for  arrears 
of  rent  after  determination  of  any  lease,  whether  for  life  or  liyeSy  for  years  or 
at  will,  but  with  a  proviso,  that  the  distress  be  within  six  calendar  months  after 
sudi  determination,  and  during  continnanoe  of  the  landlord's  title  and  posses- 
sion of  the  tenant  indebted ;  whereas  by  the  common  law  the  power  of  cQstress 
ceased  with  the  tenure. 

HI.  Other  statutory  provisions  have  variously  improved  the  remedy  of  dis- 
tress for  rents,  where  it  is  applicable;  namely,  by  enabling  the  sale  of  the 
property  distrained  and  so  giving  to  it  the  effect  of  an  execution,  by  making 
new  subjects  of  property  distrainable,  by  newly  regulating  the  made  of  im- 
pounding distresses,  oy  anthorizinff  to  distrain  in  any  place  things  fraudidentlj 
carried  off  the  premises  to  evade  Sstress,  and  by  preventing  the  avoidaaoe  of 
the  whole  distress  for  a  mere  informality  or  irreffularity  in  paH  of  the  process. 
See  2  W.  &  M.  0. 5.  8  Ann.  c.  14.  .  4  G.  2.  c.  28.  11  G.  2.  c.  19.  67  G.  8. 
c.  52.  and  1  G.  4.  c.  87.  to  which  add  3  Bhickst.  Com.  9th  ed.  6  to  15.  where 
the  effect  of  these  statutes  is  admirably  incorporated  into  his  view  of  the  law 
of  distresses  with  his  usual  excellence  of  order. 

IV.  The  8.  Ann.  c.  14.  s,  1.  secures  to  landlords  to  the  amount  of  a  year's 
rent  where  so  much  or  more  is  in  arrear,  in  preference  to  persons  seising  goods 
on  the  land  in  lease  under  an  execution ;  but  this  &vour  is  grantedPwith  a  pro- 
viso to  prevent  prejudice  to  the  crown  in  recovering,  and  seising  debts^  finesi 
and  forfeitures.— [Note  800.] 


THE  END  OF  THE   FIRST  VOLUME, 

OONTAimNa 

THE  FIRST  AND  SECOND  BOOKS, 

WITH  THE  NOTES. 


"I*  ***  part  or  «iw  hMMyi 


pnilH 

3  6105  off^ffzn 


